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QUESTION PRESENTED

Whether the aggravating factors found by the judge that were not alleged in the
charging document or found by the jury could be used to increase a DWI
sentence to level three? (Assignment of error, R. p. 19).



STATEMENT OF THE CASE

Edward Triplett was charged with driving while impaired on Nov. 2, 2002.
(R. p. 3). Triplett was convicted in District Court in Wilkes County on Nov. 6,
2003. (R. pp. 6-7). That conviction was appealed and the case was tried de novo in
the Superior Court of Wilkes County before the Hon. Clarence E. Horton Jr.. Upon
a jury verdict of guilty, the Court found Triplett to be a level three for sentencing
and sentenced to six months imprisonment. (R. pp. 11-12). The sentence was
suspended and Triplett was placed on 18 months supervised probation. Triplett
filed a written notice of appeal on August 5, 2004. (R. p. 13).

STATEMENT OF THE FACTS

Following the jury’s guilty verdict on a driving while impaired charge, the trial

judge, at the State’s urging, found three aggravating factors:

e That he had an alcohol concentration of 0.16,

e That his driving was especially dangerous,

e That negligent driving led to property damage of more than $500.

(R. pp. 9-10, Tr. pp. 111-116).

The judge then found that the aggravating factors outweighed the mitigating

factor of a safe driving record and imposed level three punishment. None of the



aggravating factors used to allow a level three sentence had been alleged in the
citation. The citation simply charged that “the named defendant did unlawfully
and willfully operate a motor vehicle on a street or highway while subject to an
impairing substance.” The jury was not instructed on the aggravating factors. The
judge instructed the jurors that the elements of driving while impaired were:
driving a vehicle, on a highway, while under the influence of an impairing
substance or with a alcohol concentration of .08 or more. (R. pp. 3, 11-12, Tr. pp.

102-103, 116-117).

Based on a level three offense the judge sentenced Triplett to six months
imprisonment, which was suspended, and placed Triplett on 18 months supervised

probation.

ARGUMENT

When a charging document in a DWI case does not allege any aggravating
factors that can be found by a jury, the maximum sentence the court can
impose is level four punishment.

ASSIGNMENT OF ERROR NO. 1.
This is not a complicated case. Triplett’s sentence for driving while
impaired was increased based on three aggravating factors: an alcohol
concentration of more than .16, especially dangerous driving, and negligent

driving with an accident causing more than $500 in property damage. None of



the factors leading to increased punishment were alleged in the citation, it
simply alleged operating a motor vehicle while subject to an impairing
substance. The jury was not instructed on any of the aggravating factors and
did not find any beyond a reasonable doubt. The use of the aggravating factors
to increase the sentence violated the Due Process clause of the United States
Constitution.

A sentencing factor that increases the maximum sentence that the judge
can impose must be submitted to a jury and found beyond a reasonable doubt.
Apprendi v. New Jersey, 530 U.S. 466 (2000). The maximum sentence is that
authorized solely on the basis of facts reflected in the jury verdict. Blakely v.
Washington,  U.S. |, 124 S.Ct. 2531, 2537 (2004). The jury in Triplett’s
case was instructed as follows:

Now for you to find the defendant guilty of impaired driving,
the State must prove three things beyond a reasonable doubt. First
that the defendant was driving a vehicle. Second that he was driving a
vehicle upon a highway within this state. And third, that at the time
the defendant was driving the vehicle, he was either under the
influence of an impairing substance ....

Therefore ladies and gentlemen if you find from the evidence
beyond a reasonable doubt that on or about the alleged date, the
defendant, Mr. Triplett, drove a vehicle on a highway within the state,
and that when he did so he was under the influence of an impairing
substance or had consumed sufficient alcohol that at any relevant time
after the driving, he had an alcohol concentration of .08 or more, then

it would become your duty to return a verdict of guilty.

(Tr. pp. 102-103).



Based on those instructions the jury returned a verdict of guilty. (R. p. 8).
The jury’s verdict authorized no more than level four punishment, the level that
would apply if there were no aggravating or mitigating factors. N.C. Gen. Stat.
820-179(f). Because Triplett was sentenced as a level three offender, the court
exceeded the sentence that was authorized by the jury’s verdict. The case
should be remanded for resentencing.

Apprendi involved a plea to illegal firearm possession that could result in
up to 10 years imprisonment. New Jersey statutes permitted punishment for 10
to 20 years based on a judge’s finding (based on a preponderance of the
evidence) that the crime resulted from racial bias. The judge in Apprendi’s case
found that racial bias was a motive in a non-jury hearing and sentenced him to
12 years. The Supreme Court ruled that Apprendi was entitled to a jury trial on
the racial bias factor and that the factor had to be proved beyond a reasonable
doubt. Apprendi, 530 U.S. 466, 482-484.

In Blakely, the defendant pled guilty to second-degree kidnapping that
had a statutory sentence cap of 10 years. However, Washington’s sentencing
guidelines fixed a “standard range” sentence of 49 to 53 months. After the plea
the Blakely court heard evidence and ruled that Blakely acted with deliberate
cruelty and sentenced him to 90 months, less than the statutory cap of 10 years

but well above the “standard range” maximum of 53 months. The Supreme



Court ruled that the 90-month sentence exceeded the maximum outlined in
Apprendi. The court ruled that the sentence is controlled by the facts found by
the jury. The Court ruled that the “statutory maximum” is

The maximum sentence a judge may impose solely on the basis of the

facts reflected in the jury verdict or admitted by the defendant. In

other words, the relevant "statutory maximum™ is not the maximum

sentence a judge may impose after finding additional facts, but the

maximum he may impose without any additional findings. When a

judge inflicts punishment that the jury's verdict alone does not allow,

the jury has not found all the facts "which the law makes essential to

the punishment.”

Blakely,  U.S.at__ , 124 S.Ct. at 2537.

In Triplett’s case the statutory maximum was level four, at least 48 hours but
not more than 120 days imprisonment. See N.C. Gen. Stat. §20-179(f). There is
authority that the maximum sentence is calculated by assuming the offense was in
the aggravated range and the defendant had a prior record level VI. State v. Lucas,
353 N.C. 568 (2001). That would make the maximum sentence for a DWI
conviction the two years provided for level one offenders. However Lucas
conflicts with Blakely and is no longer good law for that point. In order for
aggravating factors to apply to a sentence the citation or statement of charges
would have to allege the aggravators the State is seeking and, unless admitted by a

defendant, found by a jury beyond a reasonable doubt. See Robert L. Farb, Blakely

v. Washington and Its Impact on North Carolina’s Sentencing Laws, Institute of



Government, July 9, 2004. Because the actual sentence imposed on Triplett was 6
months, it exceeded the statutory maximum defined in Blakely and must be
reversed.

The error is preserved for review in this Court under N.C. Gen. Stat. 815A-
1446, which does not require an objection in the trial court when a defendant is
convicted under a law that violates the U.S. Constitution or when the sentence that
was imposed exceeded the maximum allowed by law.

CONCLUSION

The Court of Appeals should remand the case for resentencing at level four

or below.

Respectfully submitted, this the 22" day of December 2004.
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C

WEST'SNORTH CAROLINA GENERAL STATUTES ANNOTATED

CHAPTER 20. MOTOR VEHICLES

ARTICLE 3. MOTOR VEHICLE ACT OF 1937

PART 12. SENTENCING; PENALTIES
=+§ 20-179. Sentencing hearing after conviction for impaired driving; determination of grossly aggravating
and aggravating and mitigating factors; punishments

(8) Sentencing Hearing Required.--After a conviction for impaired driving under G.S. 20-138.1, G.S. 20-138.2, a second or
subsequent conviction under G.S. 20-138.2A, or a second or subsequent conviction under G.S. 20- 138.2B, the judge must
hold a sentencing hearing to determine whether there are aggravating or mitigating factors that affect the sentence to be
imposed. Before the hearing the prosecutor must make all feasible efforts to secure the defendant's full record of traffic
convictions, and must present to the judge that record for consideration in the hearing. Upon request of the defendant, the
prosecutor must furnish the defendant or his attorney a copy of the defendant's record of traffic convictions at a reasonable
time prior to the introduction of the record into evidence. In addition, the prosecutor must present all other appropriate
grossly aggravating and aggravating factors of which he is aware, and the defendant or his attorney may present all
appropriate mitigating factors. In every instance in which a valid chemical analysis is made of the defendant, the prosecutor
must present evidence of the resulting alcohol concentration.

(b) Repealed by Laws 1983, c. 435, § 29.

(c) Determining Existence of Grossly Aggravating Factors.--At the sentencing hearing, based upon the evidence presented at
trial and in the hearing, the judge must first determine whether there are any grossly aggravating factors in the case. The
judge must impose the Level One punishment under subsection (g) of this section if the judge determines that two or more
grossly aggravating factors apply. The judge must impose the Level Two punishment under subsection (h) of this section if
the judge determines that only one of the grossly aggravating factors applies. The grossly aggravating factors are:

(1) A prior conviction for an offense involving impaired driving if:

a. The conviction occurred within seven years before the date of the offense for which the defendant is being
sentenced; or

b. The conviction occurs after the date of the offense for which the defendant is presently being sentenced, but prior to
or contemporaneously with the present sentencing.

Each prior conviction is a separate grossly aggravating factor.

(2) Driving by the defendant at the time of the offense while his driver's license was revoked under G.S. 20-28, and the
revocation was an impaired driving revocation under G.S. 20-28.2(a).

(3) Seriousinjury to another person caused by the defendant's impaired driving at the time of the offense.
(4) Driving by the defendant while a child under the age of 16 years was in the vehicle at the time of the offense.

In imposing a Level One or Two punishment, the judge may consider the aggravating and mitigating factors in subsections
(d) and (e) in determining the appropriate sentence. If there are no grossly aggravating factors in the case, the judge must

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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weigh all aggravating and mitigating factors and impose punishment as required by subsection (f).

(d) Aggravating Factors to Be Weighed.--The judge must determine before sentencing under subsection (f) whether any of
the aggravating factors listed below apply to the defendant. The judge must weigh the seriousness of each aggravating factor
in the light of the particular circumstances of the case. The factors are:

(1) Gross impairment of the defendant's faculties while driving or an alcohol concentration of 0.16 or more within a
relevant time after the driving.

(2) Especially reckless or dangerous driving.
(3) Negligent driving that led to a reportable accident.
(4) Driving by the defendant while his driver's license was revoked.

(5) Two or more prior convictions of a motor vehicle offense not involving impaired driving for which at least three
points are assigned under G.S. 20- 16 or for which the convicted person's license is subject to revocation, if the
convictions occurred within five years of the date of the offense for which the defendant is being sentenced, or one or
more prior convictions of an offense involving impaired driving that occurred more than seven years before the date of
the offense for which the defendant is being sentenced.

(6) Conviction under G.S. 20-141.5 of speeding by the defendant while fleeing or attempting to elude apprehension.
(7) Conviction under G.S. 20-141 of speeding by the defendant by at least 30 miles per hour over the legal limit.

(8) Passing a stopped school busin violation of G.S. 20-217.

(9) Any other factor that aggravates the seriousness of the offense.

Except for the factor in subdivision (5) the conduct constituting the aggravating factor must occur during the same transaction
or occurrence as the impaired driving offense.

(e) Mitigating Factors to Be Weighed.--The judge must also determine before sentencing under subsection (f) whether any of
the mitigating factors listed below apply to the defendant. The judge must weigh the degree of mitigation of each factor in
light of the particular circumstances of the case. The factors are:

(1) Slight impairment of the defendant's faculties resulting solely from acohol, and an alcohol concentration that did not
exceed 0.09 at any relevant time after the driving.

(2) Slight impairment of the defendant's faculties, resulting solely from acohol, with no chemical analysis having been
available to the defendant.

(3) Driving at the time of the offense that was safe and lawful except for the impairment of the defendant's faculties.

(4) A safe driving record, with the defendant's having no conviction for any motor vehicle offense for which at least four
points are assigned under G.S. 20-16 or for which the person's license is subject to revocation within five years of the
date of the offense for which the defendant is being sentenced.

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000037&DocName=NCSTS20-16&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000037&DocName=NCSTS20-141.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000037&DocName=NCSTS20-141&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000037&DocName=NCSTS20-217&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000037&DocName=NCSTS20-16&FindType=L

Westlaw:

Page 3
N.C.G.S.A.820-179

(5) Impairment of the defendant's faculties caused primarily by a lawfully prescribed drug for an existing medical
condition, and the amount of the drug taken was within the prescribed dosage.

(6) The defendant’s voluntary submission to a mental health facility for assessment after he was charged with the
impaired driving offense for which he is being sentenced, and, if recommended by the facility, his voluntary
participation in the recommended treatment.

(7) Any other factor that mitigates the seriousness of the offense.

Except for the factors in subdivisions (4), (6) and (7), the conduct constituting the mitigating factor must occur during the
same transaction or occurrence as the impaired driving offense.

(f) Weighing the Aggravating and Mitigating Factors.--If the judge in the sentencing hearing determines that there are no
grossly aggravating factors, he must weigh all aggravating and mitigating factors listed in subsections (d) and (e). If the judge
determines that:

(1) The aggravating factors substantially outweigh any mitigating factors, he must note in the judgment the factors found
and his finding that the defendant is subject to the Level Three punishment and impose a punishment within the limits
defined in subsection (i).

(2) There are no aggravating and mitigating factors, or that aggravating factors are substantially counterbalanced by
mitigating factors, he must note in the judgment any factors found and his finding that the defendant is subject to the
Level Four punishment and impose a punishment within the limits defined in subsection (j).

(3) The mitigating factors substantially outweigh any aggravating factors, he must note in the judgment the factors found
and his finding that the defendant is subject to the Level Five punishment and impose a punishment within the limits
defined in subsection (k).

It is not a mitigating factor that the driver of the vehicle was suffering from a coholism, drug addiction, diminished capacity,
or mental disease or defect. Evidence of these matters may be received in the sentencing hearing, however, for use by the
judge in formulating terms and conditions of sentence after determining which punishment level must be imposed.

(f1) Aider and Abettor Punishment.--Notwithstanding any other provisions of this section, a person convicted of impaired
driving under G.S. 20-138.1 under the common law concept of aiding and abetting is subject to Level Five punishment. The
judge need not make any findings of grossly aggravating, aggravating, or mitigating factors in such cases.

(f2) Limit on Consolidation of Judgments.--Except as provided in subsection (f1), in each charge of impaired driving for
which there is a conviction the judge must determine if the sentencing factors described in subsections (c), (d) and (e) are
applicable unless the impaired driving charge is consolidated with a charge carrying a greater punishment. Two or more
impaired driving charges may not be consolidated for judgment.

(g) Level One Punishment.--A defendant subject to Level One punishment may be fined up to four thousand dollars ($4,000)
and shall be sentenced to a term of imprisonment that includes a minimum term of not less than 30 days and a maximum term
of not more than 24 months. The term of imprisonment may be suspended only if a condition of special probation isimposed
to require the defendant to serve aterm of imprisonment of at least 30 days. If the defendant is placed on probation, the judge
shall impose a requirement that the defendant obtain a substance abuse assessment and the education or treatment required by
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G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation. The judge may impose any other lawful
condition of probation.

(h) Level Two Punishment.--A defendant subject to Level Two punishment may be fined up to two thousand dollars ($2,000)
and shall be sentenced to a term of imprisonment that includes a minimum term of not less than seven days and a maximum
term of not more than 12 months. The term of imprisonment may be suspended only if a condition of specia probation is
imposed to require the defendant to serve a term of imprisonment of at least seven days. If the defendant is placed on
probation, the judge shall impose a requirement that the defendant obtain a substance abuse assessment and the education or
treatment required by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation. The judge may
impose any other lawful condition of probation.

(i) Level Three Punishment.--A defendant subject to Level Three punishment may be fined up to one thousand dollars
($1,000) and shall be sentenced to a term of imprisonment that includes a minimum term of not less than 72 hours and a
maximum term of not more than six months. The term of imprisonment may be suspended. However, the suspended sentence
shall include the condition that the defendant:

(1) Beimprisoned for aterm of at least 72 hours as a condition of special probation; or
(2) Perform community service for aterm of at least 72 hours; or

(3) Not operate a motor vehicle for aterm of at least 90 days; or

(4) Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the defendant obtain a substance abuse
assessment and the education or treatment required by G.S. 20-17.6 for the restoration of a drivers license and as a condition
of probation. The judge may impose any other lawful condition of probation.

() Level Four Punishment.--A defendant subject to Level Four punishment may be fined up to five hundred dollars ($500.00)
and shall be sentenced to a term of imprisonment that includes a minimum term of not less than 48 hours and a maximum
term of not more than 120 days. The term of imprisonment may be suspended. However, the suspended sentence shall
include the condition that the defendant:

(1) Beimprisoned for aterm of 48 hours as a condition of special probation; or
(2) Perform community service for aterm of 48 hours; or

(3) Not operate a motor vehicle for aterm of 60 days; or

(4) Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the defendant obtain a substance abuse
assessment and the education or treatment required by G.S. 20-17.6 for the restoration of a drivers license and as a condition
of probation. The judge may impose any other lawful condition of probation.

(k) Level Five Punishment.--A defendant subject to Level Five punishment may be fined up to two hundred dollars ($200.00)
and shall be sentenced to a term of imprisonment that includes a minimum term of not less than 24 hours and a maximum
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term of not more than 60 days. The term of imprisonment may be suspended. However, the suspended sentence shall include
the condition that the defendant:

(1) Beimprisoned for aterm of 24 hours as a condition of special probation; or
(2) Perform community service for aterm of 24 hours; or

(3) Not operate a motor vehicle for aterm of 30 days; or

(4) Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the defendant obtain a substance abuse
assessment and the education or treatment required by G.S. 20-17.6 for the restoration of a drivers license and as a condition
of probation. The judge may impose any other lawful condition of probation.

(k1) Credit for Inpatient Treatment.--Pursuant to G.S. 15A-1351(a), the judge may order that a term of imprisonment
imposed as a condition of special probation under any level of punishment be served as an inpatient in a facility operated or
licensed by the State for the treatment of alcoholism or substance abuse where the defendant has been accepted for admission
or commitment as an inpatient. The defendant shall bear the expense of any treatment unless the trial judge orders that the
costs be absorbed by the State. The judge may impose restrictions on the defendant's ability to leave the premises of the
treatment facility and require that the defendant follow the rules of the treatment facility. The judge may credit against the
active sentence imposed on a defendant the time the defendant was an inpatient at the treatment facility, provided such
treatment occurred after the commission of the offense for which the defendant is being sentenced. This section shall not be
construed to limit the authority of the judge in sentencing under any other provisions of law.

() Repealed by Laws 1989, c. 691.
(m) Repealed by Laws 1995, c. 496, § 2, ff. Jan. 1, 1996.

(n) Time Limits for Performance of Community Service.--If the judgment requires the defendant to perform a specified
number of hours of community service as provided in subsections (i), (j), or (k), the community service must be completed:

(1) Within 90 days, if the amount of community service required is 72 hours or more; or
(2) Within 60 days, if the amount of community service required is 48 hours; or
(3) Within 30 days, if the amount of community service required is 24 hours.

The court may extend these time limits upon motion of the defendant if it finds that the defendant has made a good faith
effort to comply with the time limits specified in this subsection.

(o) Evidentiary Standards; Proof of Prior Convictions.--In the sentencing hearing, the State must prove any grossy
aggravating or aggravating factor by the greater weight of the evidence, and the defendant must prove any mitigating factor
by the greater weight of the evidence. Evidence adduced by either party at trial may be utilized in the sentencing hearing.
Except as modified by this section, the procedure in G.S. 15A-1334(b) governs. The judge may accept any evidence as to the
presence or absence of previous convictions that he finds reliable but he must give prima facie effect to convictions recorded
by the Division or any other agency of the State of North Carolina. A copy of such conviction records transmitted by the
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police information network in general accordance with the procedure authorized by G.S. 20-26(b) is admissible in evidence
without further authentication. If the judge decides to impose an active sentence of imprisonment that would not have been
imposed but for a prior conviction of an offense, the judge must afford the defendant an opportunity to introduce evidence
that the prior conviction had been obtained in a case in which he was indigent, had no counsel, and had not waived his right
to counsel. If the defendant proves by the preponderance of the evidence all three above facts concerning the prior case, the
conviction may not be used as a grossly aggravating or aggravating factor.

(p) Limit on Amelioration of Punishment.--For active terms of imprisonment imposed under this section:
(1) The judge may not give credit to the defendant for the first 24 hours of time spent in incarceration pending trial.

(2) The defendant shall serve the mandatory minimum period of imprisonment and good or gain time credit may not be
used to reduce that mandatory minimum period.

(3) The defendant may not be released on parole unless he is otherwise eligible, has served the mandatory minimum
period of imprisonment, and has obtained a substance abuse assessment and completed any recommended treatment or
training program or is paroled into aresidential treatment program.

With respect to the minimum or specific term of imprisonment imposed as a condition of special probation under this section,
the judge may not give credit to the defendant for the first 24 hours of time spent in incarceration pending trial.

(0) Repealed by Laws 1991, c. 726, § 20.

(r) Supervised Probation Terminated.--Unless a judge in his discretion determines that supervised probation is necessary, and
includes in the record that he has received evidence and finds as a fact that supervised probation is necessary, and statesin his
judgment that supervised probation is necessary, a defendant convicted of an offense of impaired driving shall be placed on
unsupervised probation if he meets three conditions. These conditions are that he has not been convicted of an offense of
impaired driving within the seven years preceding the date of this offense for which he is sentenced, that the defendant is
sentenced under subsections (i), (j), and (k) of this section, and has obtained any necessary substance abuse assessment and
completed any recommended treatment or training program.

When a judge determines in accordance with the above procedures that a defendant should be placed on supervised
probation, the judge shall authorize the probation officer to modify the defendant's probation by placing the defendant on
unsupervised probation upon the completion by the defendant of the following conditions of his suspended sentence:

(1) Community service; or

(2) Repealed by Laws 1995, c. 496, § 2.

(3) Payment of any fines, court costs, and fees; or
(4) Any combination of these conditions.

(s) Method of Serving Sentence.--The judge in his discretion may order a term of imprisonment or community service to be
served on weekends, even if the sentence cannot be served in consecutive sequence.

(t) Repealed by Laws 1995, c. 496, § 2, eff. Jan. 1, 1996.
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