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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:

Defendant, the State of North Carolina, pursuant to N.C.G.S. § 7A-31 and Rule

15 of the North Carolina Rules of Appellate Procedure, respectfully petitions the

Supreme Court of North Carolina to certify for discretionary review, prior to

determination by the Court of Appeals, the “Memorandum Of Decision And Order
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Re: Pre-Kindergarten Services For At-Risk Four Year Olds” entered by the Honorable

Howard E. Manning, Jr., on 18 July 2011 on the basis that: (1) the subject matter of

the appeal has significant public interest, (2) the cause involves legal principles of

major significance to the jurisprudence of the State, and (3) certification prior to

determination by the Court of Appeals would promote judicial efficiency and the

expeditious administration of justice.  A copy of Judge Manning’s Memorandum of

Decision and Order (MDO) is attached hereto as Appendix A.

FACTS

This action was commenced in 1994 seeking declaratory and other relief for

alleged violations of the educational provisions of the North Carolina Constitution and

the North Carolina General Statutes.  The matter has been before this Court on two

prior occasions: See, Leandro v. State, 346 N.C. 336, 488 S.E.2d 249 (1997)

(Leandro I); Hoke County Bd. of Educ. v. State, 358 N.C. 605, 599 S.E.2d 365

(2004) (Hoke County or Leandro II).

This appeal arises from the rulings by the Superior Court following a June 2011

hearing on the “issue of the provision of pre-kindergarten services to ‘at-risk’

prospective enrollees (at-risk four year olds).”  MDO at 1; App. 1.  Judge Manning

described the “major issue before the Court” as “whether or not the General

Assembly’s 2011 Budget Bill, Section 10.7 (a) through (j)” was in conformity with
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this Court’s decision in Hoke County regarding the State’s obligations regarding “at-

risk” prospective enrollees.  MDO at 2; App. 2.  A copy of Section 10.7 of the 2011

Budget Bill, Session Law 2011-145, is attached hereto as Appendix B. 

In pertinent part, Judge Manning’s order provides that the State “shall not deny

any eligible at-risk four year old admission to the North Carolina Pre-Kindergarten

Program;” that it “shall provide” the services of the Pre-Kindergarten Program “to any

eligible at-risk four year old that applies;” that the State “shall not implement or

enforce that portion of the 2011 Budget Bill, section 10.7(f), that limits, restricts, bars

or otherwise interferes, in any manner, with the admission of all eligible at-risk four

year olds that apply to the prekindergarten program;” and that the State “shall not

implement, apply or enforce any other artificial rule, barrier, or regulation to deny any

eligible at-risk four year old admission to the prekindergarten program.”  MDO at 24;

App. 24. 

The State gave timely notice of appeal on 17 August 2011.  The Record on

Appeal was docketed with the Court of Appeals on 21 December 2011 as case number

COA11-1545.

REASONS WHY CERTIFICATION SHOULD ISSUE

The present appeal requires the North Carolina appellate courts to determine

whether the State may enforce specific legislative provisions related to the State’s pre-
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kindergarten program that were properly enacted by the General Assembly.  As such,

it squarely concerns matters of significant public interest and involves legal principles

of major significance to the jurisprudence of the State.  Moreover, any delay in

resolving this dispute would perpetuate the uncertainty caused by the Superior Court’s

Order.  Accordingly, this matter should be heard by this Court now without awaiting

a determination by the Court of Appeals.

I. The subject matter of this appeal has significant public interest.

Substantial public interest as well as legislative attention has been devoted to

this case since this action was filed over 18 years ago.  The Superior Court’s

Memorandum of Decision and Order declaring unenforceable certain provisions of the

2011 Budget Bill enacted by the General Assembly and mandating that the State

provide its pre-kindergarten program to “any eligible at-risk four year old that applies”

necessarily triggers an analysis of the appropriate separation of powers between the

judicial, legislative and executive branches of government.  Issues concerning public

education in general, the effectiveness of  pre-kindergarten programs in particular, and

the State’s funding obligations regarding such programs are matters of fundamental

importance to most if not all citizens of the State, which thereby establishes the

significant public interest in the subject matter of this appeal. 
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II. The present appeal involves principles of major significance to the
jurisprudence of the State.

Among the issues presented by this appeal is whether the State has the legal

duty to provide a pre-kindergarten program to any eligible at-risk four year old that

applies, and whether, in the context of the lawsuit before it, a Superior Court Judge

can declare unenforceable provisions of the General Assembly’s properly-enacted

budget bill to the extent it “limits, restricts, bars or otherwise interferes, in any

manner” with the admission of all eligible applicants.  

This Court has described it prior ruling in this case as a “landmark decision”

regarding the State’s duties under the North Carolina Constitution to provide its

children the opportunity for a sound basic education.  Hoke County, 358 N.C. at 609,

599 S.E.2d at 373.  Additionally, in express recognition of the separation of powers

doctrine, this Court has declared that “there is a marked difference between the State’s

recognizing a need to assist ‘at-risk’ students prior to enrollment in the public schools

and a court order compelling the legislative and executive branches to address that

need in a singular fashion.”  Id. at 642, 599 S.E.2d at 393.  

The issues presented in this appeal arise from a “trial court order that may be

construed to the effect of requiring the State to provide pre-kindergarten services,”

circumstances which led this Court to reverse a prior ruling in this case.  Id. at 645,

599 S.E.2d at 395.  A determination of whether the latest Memorandum of Decision
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and Order is correct and enforceable necessarily depends upon whether, on the

evidentiary record before it, the court-imposed remedy is within the proper scope of

the judiciary’s “limitations in providing specific remedies for violations committed by

other government branches in service to a subject matter, such as public school

education, that is within their primary domain.”  Id.

III. Certification prior to determination by the Court of Appeals would promote
judicial efficiency and the expeditious administration of justice.

Judicial economy and efficiency would be served by removing this case from

the Court of Appeal’s docket.  A decision by the Court of Appeals would not be likely

to narrow the scope of the issues that should ultimately be resolved by this Court.

Requiring the Court of Appeals to devote substantial time to oral argument and the

drafting of an opinion would make little sense if this case must eventually be heard by

this Court.  Accepting the present petition would streamline the appeals process,

thereby conserving scarce judicial resources.

The public interest would be served by a prompt and definitive resolution of this

appeal. Given the importance of the legal issues raised in this case, and the extensive

public attention concerning the enactment of the legislative provisions at issue in

relation to the on-going, high-profile litigation, the present appeal is one of those rare

cases that merits bypassing the Court of Appeals.  The citizens of the State, as well as

the executive and legislative branches, need a prompt and definitive answer as to
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whether the Superior Court’s Memorandum of Decision and Order may be enforced.

Granting the petition would serve the public interest and would promote judicial

economy.

ISSUES TO BE BRIEFED

In the event the Court allows this petition for discretionary review, the State

intends to present the following issues in its brief for review:

1. Did the trial court err when it ordered the State to provide
the North Carolina Pre-Kindergarten Program to any eligible at-risk four
year old that applies and to not deny admission to any eligible at-risk
four year old?

2. Did the trial court err when it ordered the State not to
implement or enforce Section 10.7(f) of the 2011 Budget Bill to the
extent it limits, restricts, or interferes in any manner with the admission
of all eligible at-risk four year olds that apply to the North Carolina Pre-
Kindergarten Program?

3. Was there insufficient evidence to support the trial court’s
Memorandum of Decision and Order on a state-wide basis?

4. Was there insufficient evidence to support the trial court’s
Memorandum of Decision and Order as to Hoke County?

5. Did the trial court err by not making appropriate findings of
fact or conclusion of law to support its Memorandum of Decision and
Order?
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WHEREFORE, the State of North Carolina respectfully requests that this Court

accept these issues for review pursuant to North Carolina General Statutes Section

7A-31 and Rule 15 of the North Carolina Rules of Appellate Procedure.

Respectfully submitted, this the 5  day of January, 2012.th

ROY COOPER
Attorney General

Electronically Submitted
John F. Maddrey
Solicitor General
N.C. State Bar No. 8890
jmaddrey@ncdoj.gov

North Carolina Department of Justice
Post Office Box 629
Raleigh, NC  27602
Telephone:  (919) 716-6900
Facsimile:   (919) 716-6763

Counsel for Defendant
State of North Carolina

mailto:jmaddrey@ncdoj.gov


-9-

CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served the foregoing

PETITION FOR DISCRETIONARY REVIEW UNDER N.C.G.S. § 7A-31PRIOR TO

DETERMINATION BY THE COURT OF APPEALS upon all other parties to this

cause by:

[ ] Hand delivering a copy hereof to each said party or to the attorney
thereof;

[  ] Transmitting a copy hereof to each said party via facsimile transmittal;
or

[X] Depositing a copy hereof, first class postage pre-paid in the United States
mail, properly addressed to:

Robert W. Spearman   
Melanie Black Dubis 
Scott E. Bayzle
Parker, Poe, Adams & Bernstein L.L.P.
150 Fayetteville Street, Suite 1400
Post Office Box 389
Raleigh, North Carolina  27602

H. Lawrence Armstrong, Jr.
Armstrong Law, PLLC
119 Whitfield Street
Post Office Box 187
Enfield, North Carolina  27823

Counsel for Plaintiffs

Ann L. Majestic
Tharrington, Smith, L.L.P.
209 Fayetteville Street Mall (27601)
Post Office Box 1151
Raleigh, North Carolina 27602-1151

C o u n s e l  f o r  C h a r l o t t e
Plaintiff-Intervenors and Realigned
Defendants 

Julius L. Chambers
Ferguson, Stein, Chambers, Wallas,
Adkins, Gresham & Sumter, P.A.
741 Kenilworth Avenue,  Suite 300
Post Office Box 36486
Charlotte, North Carolina  28204
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John Charles Boger
University of North Carolina School 
  of Law  Center 
Center for Civil Rights
CB 3380
Chapel Hill,  North Carolina
27599-3380

Victor Goode
Legal Department
NAACP
4805 Mount Hope Drive
Baltimore, Maryland  21215

Counsel for Penn Intervenors

James G. Exum, Jr. 
Matthew N. Leerberg
Smith Moore Leatherwood LLP 
300 North Greene Street 
Suite 1400 
Greensboro, NC  27401 

Counsel for Defendant State Board of
Education

This the 5th day of January, 2012.

Electronically Submitted
John F. Maddrey
Solicitor General
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