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ISSUES PRESENTED

WHETHER THE COURT OF APPEALS PROPERLY
CONCLUDED THAT “AT RISK” FOUR YEAR OLD CHILDREN
ARE ENTITLED TO UNRESTRICTED ACCEPTANCE INTO THE
EXISTING PRE-KINDERGARTEN PROGRAMS IMPLEMENTED
BY DEFENDANTS TO SATISFY THEIR CONSTITUTIONAL
OBLIGATION TO PROVIDE THESE CHILDREN THE
OPPORTUNITY TO OBTAIN A SOUND BASIC EDUCATION?

WHETHER THE COURT OF APPEALS DECISION, PROPERLY
RECOGNIZING THE STATE BOARD’S PRIMARY
CONSTITUTIONAL AUTHORITY, REQUIRES ONLY NOTICE,
NOT “PRE-CLEARANCE,” SHOULD THE STATE BOARD
DECIDE TO REMEDY THE CONSTITUTIONAL VIOLATION
TO “AT RISK” CHILDREN THROUGH DIFFERENT MEANS?

INTRODUCTION

For nineteen years, the parties in this case have debated the scope of the

fundamental constitutional right held by all North Carolina children to the

opportunity for a sound basic education. The contours of this right have, over

the years, been given form through legislative enactments, executive

implementation, and judicial decrees, as the case has progressed through the

courts. There have been moments of stark disagreement among the parties, but

there have also been moments of coordinated unanimity.

For at-risk pre-kindergarten children who enter school at a disadvantage

from the start, one such moment of unanimity was decisive. In 2004, this Court

concluded the State had been “deficien[t] in affording ‘at risk’ prospective
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enrollees their guaranteed opportunity to obtain a sound basic education” and
had a constitutional “obligation to address and correct it.” Hoke County Board
of Education v. State, 358 N.C. 605, 644, 599 S.E.2d 365, 394 (2004) (“Leandro
II"). On remand, the Defendants, the State of North Carolina and the State
Board of Education (the “State Board,” and together, the “State”) declared in
unison in open court that the State had elected to implement a statewide pre-

<

kindergarten program—“More at Four”—for at-risk children as the State’s
remedy for the constitutional problem this Court identified. At_countless
hearings over the ensuing years, the State reaffirmed its commitment and
reported to the court on its substantial progress in reaching these at-risk children
and removing the barriers to théir sound basic education presented by
“circumstances such as an unstable home life, poor socio-economic background,
and other factors.” Id. at 632, 599 S.E.2d at 387.

Then, in 2011, the Legislature purported to abandon the commitments the
State had made in open court, erecting in their place new barriers to at-risk
children’s right to the opportunity to receive a sound basic education. The
Legislature purported to dissolve the existing More at Four program and transfer
oversight for pre-kindergarten services away from the State Board—the very

entity charged under the Constitution with supervising and administering the

State’s free 'public school system. N.C. Const. art. IX, sec. 5. Worse still, the
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Legislature passed a law that would deny access to pre-kindergarten services for |
80% or more of those at-risk children seeking them. The trial court concluded
the Legislature’s actions violated this Court’s mandate in Leandro II requiring
the State to identify and implement a remedy in fulfillment of its constitutional
duty whose existence no party to this appeal denies. In short, the trial court held
that at-risk children are entitled to unrestricted access to the State’s chosen
remedy—pre-kindergarten.
Every party in the case—except the Attorney General—agrees with the
trial court’s ruling. Indeed, the modesty of the trial court’s order, as properly
interpreted and affirmed by the Court of Appeals, is highlighted by the fact that
a named Defendant, the State Board of Education, concedes the correctness of
the trial court and Court of Appeals decisions, Moreover, while the Attorney
‘General’s appeal to the Court of Appeals was pending, the Legislature itself
repealed certain portions of the law that had sparked the trial court’s review in
the first place, including the clause denying access to 80% or mére of those at-
risk children seeking pre-kindergarten services.
In his appeal below, the Attorney General treated this case as though it
were still 2004, and read the trial court’s order as if it were the order on appeal
in Leandro II. But a unanimous panel of the Court of Appeals held that the

Attorney General was wrong to ignore the developments in this case over the
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past decade, especially the State’s coming forward in 2004 with a remedy—
statewide pre—kindérgarten—mthat it chose in the first instance and has
successfully implemented for nearly a decade. In other words, the trial court’s
actions were held to be not only entirely consistent with but also required by this
Court’s pronouncements in Leandro II—that a remedy was constitutionally
required, and that the State should have the chance to develop such a remedy
before the courts step in. The trial court was merely holding the State to the
solution the State itself developed and implemented and the Plaintiffs embraced.

The Court of Appeals took pains to show deference to the State Board and
General Assembly as the constitutional entities with the ultimate responsibility
for ensuring t};at all children of this State receive the same opportunity to obtain
a sound basic education. To that end, the panel acknowledged that nothing in its
opinion was intended to “lock in” the State “to a solution to a problem that no
longer works, or addresses a problem that no longer exists.” (Slip op. at 20).
But the panel also held that until the State develops a different solution to its
admitted constitutional deficiency, or shows that all students finally have the
opportunity to “a sufficient education to meet the minimal standard for a
constitutionally adequate education,” Leandro II, 346 N.C. at 342, 488 S.E.2d at
252, eligible prospective students who knock on the door of an existing pre-

kindergarten program must be given unrestricted access. In short, the State is
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not locked in to pre-kindergarten, but unless and until the State develops an
alternative remedy, it cannot lock out at-risk children from its pre-kindergarten
program.

To summarize, this Court in Leandro I found a constitutional deficiency
and ordered that a suitable remedy be identified. That remedy was identified
and implemented by the State and has served at-risk pre-kindergarten students
since 2004. The trial court decreed in 2011, and the Court of Appeals panel
unaninﬁously affirmed in 2012, that the State’s remedy approved in 2004 cannot
be abandoned without a constitutionally adequate alternative, and that at-risk
pre-kindergarten children who seek to enroll in existing pre-kindergarten
programs have unrestricted access to avail themselves of the opportunity to
obtain a sound basic education. The Attorney General stands alone in arguing

otherwise.

STATEMENT OF FACTS

The State of North Carolina and the State Board of Education were haled
into court in 1994 to answer for their alleged failure to provide “adequate
educational opportunities” for the children of North Carolina. (R p 28.) The
State moved to dismiss, positing that the courts had no power to oversee the

educational programs established by the Legislature and executed by the State
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Board. (R p 196:) The trial court denied the motion, which denial was
eventually appealed to this Court. (R p 203.)
A.  This Court Held That the State Constitution Guarantees All Children
The Opportunity to Obtain a Sound Basic Education (Leandro I} And

Found That The State Had Violated That Right For At-Risk Pre-
Kindergarteners (Leandro IT)

In its first landmark decision in this case, this Court unanimously held that
“Article I, Section 15 and Article IX, Section 2 of the North Carolina
Constitution combine to guarantee every child of this state an opportunity to
receive a sound basic education in our public schools.” Leandro v. State, 346
N.C. 336, 347, 488 S.E.2d 249, 255 (1997) (“Leandro I’) (emphasis added).
The case was remanded for trial to determine whether the State was meeting its
constitutional obligations to North Carolina children. Zd. at 358, 488 S.E.2d at
261.

On remand, a paramount question was: at what age does the
constitutional right to be afforded the opportunity to a sound basic education
arise—after the child is enrolled in school, or before? (R pp 244-47.) Put
differently, as later framed by this Court:

[A]re four-year-olds guaranteed the right to demonstrate that
they are in danger of being denied an opportunity for a sound
basic education by virtue of their circumstances or are they
precluded from doing so because they are not yet members of

the right-bearing school children class?

Leandro 11, 358 N.C. at 619, 599 S.E.2d at 379.
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The trial court held pre-kindergarten children had the same constitutional
rights as school-aged children, and could present evidence at trialr that the State
had denied them their educational rights. (R S p 237) This Court later affirmed:

We read Leandro and our state Constitution, as argued by
plaintiffs, as according the right at issue to all children of
North Carolina, regardless of their respective ages or needs.

Leandro II, 358 N.C. at 620, 599 S.E.2d at 379.

During the lengthy trial that followed, the parties submitted voluminous
evidence regarding, among other things, whether the State had denied pre-
kindergarten children their constitutional right to the opportunity for a sound
basic education. (See generally R S pp 195-238.) In a series of written orders,
the trial court found that pre-kindergarten children were indeed being deprived
of such a right. As later surﬁrﬁarized by this Court, the trial court made a
number of specific findings of fact:

(1) that there was an inordinate number of “at-risk” children
who were entering the Hoke County school district; (2) that
such “at-risk” children were starting behind their non “at-
risk” counterparts; and (3) that such “at-risk” children were
likely to stay behind, or fall further behind, their non “at-
risk” counterparts as they continued their education. In
addition, the trial court found that the evidence showed that
the State was providing inadequate resources for such “at-
risk” prospective enrollees, and that the State's failings were
contributing to the “at-risk” prospective enrollees’
subsequent failure to avail themselves of the opportunity to
obtain a sound basic education.
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Leandro II, 358 N.C. at 641, 599 S.E.2d at 392-93. Each of these findings of
fact was upheld on appeal as being “well supported 'by the évidence.” Id. at 642,
599 S.E.2d at 393. |
Based on these findings, the trial court concluded after trial that, as a
matter of law, “State efforts towards providing remedial aid to ‘at-risk’
prospecﬁve enrollees were inadequate.” /d. This conclusion too was upheld on
appeal as being _“Well supported by the evidence.” J/d. Indeed, as this Court
noted, “judging by its actions, it appears that even the State concedes that ‘at-
risk’ prospective enrollees in. Hoke County are in need of assistance in order to
avail themselves of their right to the opportunity for a Sound basic education.”
Id
In 2000, the trial court found the timé had come for the court to require, as
a remedy for the State’s failure to “provid|[e] remedial aid for at-risk prospective
enrollees,”’ that all “at-risk children should be provided the opportunity to
attend a quality pre-kindergarten educational based program” to put them “in a
position to take advantage of the equal opportunity to receive a sound basic
education when they reach five-year old kindergarten.” (R S pp 235-36.) In so
doing, the trial court was doing nothing more than fulfilling the mandate of

Leandro I to “enter a judgment granting declaratory relief and such other relief’

! Leandro II, 358 N.C. at 642, 599 S.E.2d at 393.
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as needed to correct the wrong while minimizing the encroachment upon the
other branches of government.” Leandro I, 346 N.C, at 357, 488 S.E.2d at 261,

In its second pronouncement in this case, this Court held the judicial
imposition of a particular remedy for the constitutional failures of the legislative
and e_xecutive branches was “premature.” Leandro II, 358 N.C. at 644, 599
S.E.2d at 394. In other words, there was simply not enough evidence as of the
year 2000 to show that a pre-kindergarten program was a “proven effective
vehicle by which the State can address the myriad problems associated with
such ‘at-risk’ prospective enrollees.” Id. Because of the “history and expertise
in the field” possessed by the State Board and the General Assembly, this Court
held they should be given the opportunity in the first instance to select their own
remedy “for achieving constitutional compliance for such students.” Id. at 645,
599 S.E.2d at 395.

This Court remanded the case to the trial court with the constitutional
challenge laid squarely on the State for the development of a remedy. Id. at 649,
599 S.E.2d at 397. As of the 2004 Leandro II decision, “[w]hefher the State

meets this challenge remain[ed] to be determined.” 7d.
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B. On Remand From Leandro II, The State Chose Statewide Pre-
Kindergarten Education For At-Risk Children, Via The “More At
Four” Program, As The Remedy For Its Adjudged Constitutional

Failings

On remand from this Court after Leandro 11, the trial court summoned the
State back into court “[t]o provide the State of North Carolina the opportunity to
present its plan and outline as to how the State of North Carolina, acting through
the Executive and Legislative branches, will address the constitutional
educational deficiencies and how it plans to remedy them under the guidelines
set forth in this case” by the Supreme Court in Leandro II. (R S p 576.) By
letter dated 25 October 2004, the State detailed its remedy (the State’s
“Remedial Plan”). (R S pp 577-88.) As part of its Remedial Plan, the State
representeci to the Court that it would “[e]nsure every at-risk four-year-old has
access to a quality prekindergarten program.” (R S p 578.) The State continued
to insist that the scope of the case was not limited to Hoke County. As it
 explained to the trial court in 2002, the State understood that its “constitutional
obligation to provide a general and uniform system of free public schools”
meant the State was required to “tak[e] concrete actions to improve educational
opportunities for at-risk students in the plaintiff-party LEAs along with their
similarly disadvantaged peers across the State” (Rule 9(b)(5) R S p 2

(emphasis added).)
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To further its Remedial Plan, the State represented that it would “continue
to expand the More at Four program until at least 40,000 at-risk four-year-olds
are assured access to quality pre-kindergarten programs.” (R S p 578.) The
State repeatedly affirmed this statewide commitment for over a decade, as
evidenced, for example, in a subsequent letter dated 9 August 2005. (R S pp
613-14.)

The Legislature confirmed that “More at Four” was the State’s statewide
remedy for the constitutional violation identified in Leandro II. For example, in
2005 the General Assembly enacted a law stating, in part:

The Department of Public Instruction . . . shall continue the
implementation of the “More at Four” prekindergarten
program for at-risk four-year-olds who are at risk of failure
in kindergarten. The program is available statewide to all
counties that choose to participate, including underserved
areas. The goal of the program is to provide quality
prekindergarten services to a greater number of at-risk

children in order to enhance kindergarten readiness for these
children.

S.L. 2005-276, § 10.67(b) (emphasis added) [App. 17-18]; see also S.L. 2007-
323, § 7.24(a)(f) [App. 20-21], as amended by S.L. 2008-107, § 7.17(a), (c)
[App. 25-26] and as amended by S.L. 2008-181, § 49.1 [App. 28] (same); S.L.

2010-31, § 7.5(a), (b) [App. 30] (same).
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Through the ensuing years, the trial court scheduled over a dozen hearings
in this case to hear evidence regarding the State’s compliance with the Remedial
Plan, among other things. (See, e.g., R S pp 628-80, 801-14.)

C. The 2011 Legislature Restricted Access of Ellglble At-Risk Children
to the State’s Pre-Kindergarten Program

On 15 June 2011, the “Current Operations and Capital Improvementé
Appropriations Act of 20117 (the “Legislation”) became law when the General
Assembly overrode the Governor’s veto. See S.L. 2011-145. Notwithstanding
that the More at Four program was created to serve at-risk four-year-old children
(R p 520; see also R S p 578), and that over 90% of its enrollees had historically
been eligible for a free or reduced price lunch (R S p 818), the Legislation
limited to 20% the percentage of pre-kindergarten seats available to at-risk
children going forward. S.L.2011-145 § 10.7.(f) [App. 33]. In more detail, the
Act provided:

SECTION 10.7.(f)  The prekindergarten program may
continue to serve at-risk children identified through the
existing ‘child find’ methods in which at-risk children are
currently served within the Division of Child Development.
The Division of Child Development shall serve at-risk
children regardless of income. However, the total number
of at-risk children served shall constitute no more than
twenty percent (20%) of the four-year-olds served within
the prekindergarten program.

1d. [App. 33] (emphasis added). The Act further directed the Division of Child

Development and FEarly Education to “implement a parent co-payment
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requirement for prekindergarten classrooms . . . .” Id' §10.7.(h) [App. 33].

Finally, the Legislation purported to “consolidate” the More at Four program

into the Division of Child Development and Early Education, removing it from

the supervision and radministration of the State Board. /d. § 10.7.(a).

D.  The Trial Court Concluded The Legislation’s Restrictions on At-Risk
Children’s Access to the State’s Pre-Kindergarten Program

Unconstitutionally Denied Such Children Their Right To The
Opportunity To Obtain A Sound Basic Education

While the Legislation was still pending in the General Assembly, the trial
court noticed a hearing for 22 June 2011, inviting the State to report regarding
its compliance with Leandro I and I in light of the ngislation. {Rp325)

Before the hearing, Plaintiffs submitted evidence to show that the
challenged portion of the Legislation would “revers[e] much, if not all, of what
the Leandro litigation has accomplished to date.” (R p 328.) During the
hearing, the State’s wit_nesses and Plaintiffs’ witnesses all agreed that the
Legislation represented a sharp break from the prior seven years of
implementation of the Remedial Plan. (See generally T pp 16-279.) Indeed,
the State’s lead witness, John Pruette, the Executive Director of the Office of
Early Learning in the Department of Public Instruction, testified that the State’s
“role {[after the Legislation] may be to preside over the carcass of Pre-

Kindergarten for the State of North Carolina.” (Tp45.)
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On the undisputed evidence, the trial court entered an order on 18 July
2011, making a number of findings of fact,” mome of which have been

challenged on appeal, including:

1. Since Leandro II, “the legislative and executive
branches of government have determined, using their shared
history and expertise in education, that the State’s ability to
meet its educational obligations for ‘at-risk’ prospective
enrollees was best served through the Smart Start and More
at Four programs.” (R p 651.)

2.  “[T]he State commmitted to this Court in 2004 that
its choice of program to remedy the State’s obligations to ‘at-
risk’ prospective enrollees was to ensure that ‘every at risk
four year old has access to a quality pre-kindergarten
program.”” (R p 651 (emphasis added).)

3. “[Tlhe State represented to this Court that the
State would ‘expand the More at Four Prekindergarten
Program and provide access to the program to the estimated
40,000 at-risk four year olds across the State.”” (R pp 651-
52)) '

4.  “[S]even years after Leandro II, . . . the State,
using the combination of Smart Start and the More at Four
Pre-Kindergarten Programs, have indeed selected pre-
kindergarten combined with the early childhood benefits of
Smart Start and its infrastructure with respect to pre-
kindergarten programs, as the means to ‘achiev]e]
constitutional compliance’ for at-risk prospective enrollees.”
(R p 659 (quoting Leandro 11, 358 N.C. at 644, 599 S.E.2d at
394).) '

5. “The More at Four program is a proven, high
quality pre-kindergarten program which is nationally ranked

% The trial court’s findings of fact were not individually numbered. The
numbers here are supplied for ease of reference.
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and which, as of 2010-2011, was serving approximately
35,000 or more at-risk four year olds throughout North
Carolina in public schools, private prekindergarten, Head
Start and Public school Head Start settings.” (R pp 663-64.)

6. The 2011 Legislation will “effectively limit
access to prekindergarten services for many of those at-risk 4
year olds who need the program so they can start
kindergarten ready to take advantage of their constitutional
right to the opportunity to obtain a sound basic education.”
(R p 664.)

7. Section 10.7.(f) of the Legislation will “limit[] the
number of at-risk children eligible for the former MAF
prekindergarten program to 20% of the slots in the ‘new’
prekindergarten program while reserving 80% of the slots for
4 year olds that are not at-risk.” (R p 665.)

_ 8. The 20% cap in section 10.7.(f) would “limit the
at-risk 4 year olds who would have been eligible for those
[prekindergarten] seats prior to the enactment of section
10.7.(f) to only 6,400 prekindergarten slots with 25,600 slots
in the prekindergarten program open to non-at risk 4 year
olds.” (R p 666 (emphasis omitted).)

_ 9. “The evidence in the record is undisputed that the
co-pay requirement [of Section 10.7.(h) of the Legislation]
will cause a severe and significant impact on the ability of at-
risk children to access the program and have the remediation
that they need to be prepared for kindergarten.” (R p 666.)

10. “[T}he State, by enacting the foregoing 2011
Budget sections, 10.7(a) through (j), has taken the
prekindergarten program (formerly MAF) established for at-
risk 4 year olds and reduced the number of slots available to
at-risk 4 year olds upwards of 80% without providing any
alternative high quality prekindergarten option for at-risk 4
year olds at all.” (R p 668 (emphasis added).)



- 18-

11. “[There is no evidence that there is the capacity
(number of available slots) in NCPK to provide for all the at-
risk 4 year olds to be served under the present scheme,
especially with the 20% limitation now in place, as well as
the non-at-risk 4 year olds that have been given the
opportunity to participate in NCPK.” (R p 668.)

12. “[T]he undisputed record shows that the capacity
for all NCPK slots has been reduced from the 2010/2011
school year and that if the present plan is implemented as set
out in the Budget Bill, . . . several thousand at-risk 4 year
olds who are eligible to attend NCPK will not be provided
with slots because of the limitations on their participation to
20%.” (R p 668.)

On these undisputed findings of fact, the trial court concluded:

1. The “artificial barrier” erected by the Legislation,
making prekindergarten slots “no longer available to at-risk 4
year olds who are eligible to attend NCPK (formerly MAF)
..., or any other barrier, to access to prekindergarten for at-
risk 4 year olds may not be enforced.” (R p 668.)

2. The 20% cap “cannot stand and may not be
enforced” to the extent “it results in barring eligible at-risk 4
year olds from prekindergarten slots by displacing those slots
in favor of non at-risk 4 year olds under the guise of
‘blending’ or other reasons.” (R p 665.)

3. “[Tlhe imposition of a co-pay requirement may
not be used to block an at-risk 4 year old from taking

advantage of the NCPK program when he or she is eligible to
be provided the prekindergarten experience.” (R p 667.)

Finally, on these undisputed findings of fact and conclusions of law, the
trial court ordered, in relevant part:

1. “The-State of North Carolina shall not deny any
eligible at-risk four year old admission to the North Carolina
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Pre-Kindergarten Program (NCPK) and shall provide the
quality services of the NCPK to any eligible at-risk four year
old that applies.” (R p 669.)

2. “The State of North Carolina shall not Implement
or enforce that portion of the 2011 Budget Bill, section
10.7.(f). that limits, restricts, bars or otherwise interferes, in
any manner, with the admission of all eligible at-risk four
year olds that apply to the prekindergarten program,
including but not limited to the 20% cap restriction, or for
that matter any percentage cap, of the four year olds served
within the prekindergarten program, NCPK.” (R p 669.)

3.  “Further, the State of North Carolina shall not
implement, apply or enforce any other artificial rule, barrier,
or regulation to deny any eligible at-risk four year old
admission to the prekindergarten program, NCPK.” (R p
669.)

E. The Attorney General Appealed On Behalf Of The State Of North
Carolina, But The State Board Of Education Opposes The Appeal

The Attorney General appealed from the trial court’s order solely on
behalf of the State of North Carolina, as directed by the General Assembly. (R
pp 686-88.) In doing so, however, the Attorney General did not challenge any
of the trial court’s findings of fact. (R p 729.)

The State Board of Education did not appeal from the trial court’s 18 July
2011 order. (See R pp 686-88.) The State Board, since this Court’.s Leandro IT
decision in.2004 and continuing to date, has represented in open court that it is
committed to offering and expanding pre-kindergarten services through the

More at Four program as the only identified and available remedy for the
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constitutionally deficient educational opportunities the State had previously
provided at-risk children. The State Board refuses to retreat from its judicial
admissions and commitments to meeting its constitutional obligations to at-risk
pre-kindergarten children and therefore does not join the appeal of the Attorney
General. Unless and until some alternative, constitutionally adequate remedy
becomes available, the State Board remains committed and bound to thé
principle articulated by the Court of Appeals—that otherwise eligible at-risk
pre-kindergarten children have unrestricted access to the State’s existing pre-
- kindergarten programs.

F.  While the Attorney General’s Appeal was Pending Before the Court
of Appeals, the Legislature Revised the Legislation

In 2012, the General Assembly passed a bill that “entirely rewrote the
language of section 10.7.(f),” the 80% exclusionary cap, and repealed a
provision of the Legislation requiring certain pre-kindergaﬁen students to make
a co-payment in order to attend. S.L. 2012-13 [Appellant’s App. 5-9]. The
Court of Appeals held that the statutory revisions mooted the portion of the
Attorney General’s appeal as to whether the trial court properly enjoined the

Legislation. (Slip op. at 16-17). No party to this appeal argues otherwise.
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STANDARD OF REVIEW

“Review by the Supreme Court after a determination by the Court of
Appeals, whether by appeal of right or by discretionary review, is to determine
whether there is error of law in the decision of the Court of Appeals.” N.C. R
App. P. 16(a). “[O]nly the decision of [the Court of Appeals] is before [this
Court] for review.” State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590
(1994). In other words, this Court “inquire[s] into proceedings in the trial court
solely to determine the correctness of the decision of the Couﬁ: of Appeals.”
State v. Williams, 274 N.C. 328, 333, 163 S.E.2d 353, 356 (1968).

The principle that it is the Court of Appeals decision on review and not
directly the #rial court order is particularly important here, because the Attorney
General has repeatedly chided the Court of Appeals for resolving purported
ambiguities in the trial court’s order in favor of a narrow, rather than a more
expansive, reading. (See, e.g., Appellant’s Br. at 15-20). The Attorney General
wants this Court to read (and then reject) the trial court order as a “mandate for
state-wide pre-kindergarten.” (/d. at 14). That argument, however, igﬁores the
meaning of the order as understood and affirmed by the Court of Appeals.
Rather, the Court of Appeals properly read the order to require “the unrestricted

acceptance of all ‘at-risk’ four year old prospective enrollees who seek to enroll
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in existing pre-kindergarten programs écross the State.” (Slip op. at 16
(emphasis added)).

Likewise, there is no need for this Court to revistt the trial court’s findings
of fact, insofar as they were affirmed by the Court of Appeals because the
Attorney General has not challenged any specific findings of the trial court. (R
p 729.) These unchallenged findings are “presumed to be supported by
competent evidence and [are] binding on appeal.” Koufinan v. Koufman, 330
N.C. 93,97, 408 S.E.2d 729, 731 (1991).

Even had the Attorney General challenged any of the trial court’s
findings, those findings, “made by the court in a non-jury trial[,] have the force
and effect of a jury verdict and are conclusive on appeal if there is evidence to
support them, although the evidence might have supported findings to the
contrary.” Henderson County v. Osteen, 297 N.C. 113, 120, 254 S.E.2d 160,
165 (1979); accord N.C. Const. art. IV, § 14 [App. 2].

The trial court’s conclusions of law are reviewed de novo. In re Appeal of
the Greens of Pine Glen Ltd. Partnership, 356 N.C. 642, 647, 576 S.E.2d 316,
319 (2003). Nevertheless, because trial courts have broad power to fashion
judicial remedies for constitutional violations, such remedies afe reviewed on
appeal for reasonableness. Cf Swann v. Charilotte-Mecklenburg Bd. of Educ.,

402U.S. 1,31 (1971).
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ARGUMENT

I. THE COURT OF APPEALS PROPERLY CONCLUDED THAT
“AT RISK” FOUR YEAR OLD CHILDREN ARE ENTITLED TO
UNRESTRICTED ACCEPTANCE INTO THE EXISTING PRE-
KINDERGARTEN PROGRAMS - IMPLEMENTED BY
DEFENDANTS TO SATISFY THEIR CONSTITUTIONAL
OBLIGATION TO PROVIDE THESE CHILDREN THE
OPPORTUNITY TO OBTAIN A SOUND BASIC EDUCATION

A. The Court of Appeals and The Trial Court Properly Deferred
to Defendants To Develop and Commit To A Remedy As
Mandated By This Court

This Court recognized in 1997 that our Constitution “guarantee[s] every
child of this state an opportunity to receive a sound basic education in our public
schools.” Leandro I, 346 N.C. at 347, 488 S.E.2d at 255 (emphasis added).
This constitutional right extends “to all children of North Carolina, regardless of
their respective ages or needs,” including prospective kindergarten enrollees
who come from disadvantaged backgrounds (“at-risk” children). Leandro II,
358 N.C. at 620, 599 S.E.2d at.379. Nonetheless, as of 2002, there was
“evidence . . . well support[ing]” the fact “that the State was providing
inadequate resources for such ‘at-risk’ prospective enrollees, and that the State’s
failings were contributing to the ‘at-risk’ prospective enrollees’ subsequent
failure to avail themselves of the opportunity to obtain a sound Besic education.”
Leandro IT, 358 N.C. at 641-42, 599 S.E.2d at 392-93. The State conceded as

much. Id at 642,599 S.E.2d at 393.
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This Court remanded in 2004 to allow the State, in light of its expertise,
an opportunity in the first instance to select its own remedy “for achieving
constitutional compliance for such students.” Id. at 644, 599 S.E.Zd at 394.
L The State Committed To A Remedial Plan In 2004
In response to the court’s order for a remedial plan, the State harnessed its
“history and expertise in the field” to develop a Remedial Plan. Id. The State
| submitted a letter on 25 October 2004—the day of the hearing—detailing its
identified remedy (the State “Remedial Plan”). (R S pp 577-88 [App. 51-62].)
As part of its Remedial Plan, the State represented to the Court that it would
“[elnsure every at-risk four-year-old has access to a quality prekindergarten
program.” (R S p 578 [App. 52].) To further its Remedial Plan, the State
represented that it would “continue to expand the More at Four program until at
least 40,000 at-risk four-year-olds are assured access to quality pre-kindergarten
programs.” (R S p 578 [App. 52].) |
The More at Four program had been established in 2001, in part in
response to this ongoing litigation. (R S p 581 [App. 55].) “The purpose of
More at Four is to provide a high quality, classroom-based educational program
for at-risk children during the year prior to kindergarten entry.” (R p 520.) On
remand from Leandro II, the State committed to grow the More at Four program

as the State’s remedy for the existing constitutional violation. In fulfillment of
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its promiée to the court, the State sought “additional resources” from the
Legislature “to carry out the commitments [the State] has described” in its
Remedial Plan. (RS p 584, 588 [App. 58, 62] (emphasis added).)

Over the subsequent months, the State was called into court for a series of
hearings on the pafties’ progress in implementing the State’s Remedial Plan.
(See, e.g., R S pp 589-92; 603-10 [App. 63-74].) For example, the trial court set
a 9 August 2005 hearing at which it “expected a report from the State on the
issue of overall Leandro compliance.” (R S p 612 [App. 75].)

At the 9 August 2005 hearing, the State reaffirmed the commitments it set
forth in its Remedial Plan first submitted the previous year. The State
represented that, since the Remedial Plan was developed, “the Governor, the
General Assembly and the State Board of Education have taken substantial
action to implement each of the components of that Plan.” (R S pp 613-14
[App. 76-77}.) For example, on 20 July 2005, the Governor issued “Executive
Order Né. 80 [to] set aside $16.6 million for the 2005-06 school year to support
an édditional 3,200 slots” in the More at Four program. (R S p 615 [App. 78];
see also R S pp 625-27 [App. 79-81].) Similarly, the Office of School
Readiness was created under the supervision of the State Board on 1 july 2005,

and was charged with “align[ing], coordinat{ing] and leverag[ing]} the multiple
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public pre-kindergarten programs and resources in these districts to improve
services to programs serving at-risk four-year-olds.” (RS p 615 [App. 78].)
Moreover, the Legislature repeatedly affirmed these commitments. For
example, in 2005, the Legislature declared that the State “shall continue the
implementation of the ‘More at Four’ prekindergarten pro.gram for at-risk four-
year-olds” and that “[tlhe program is available statewide.” S.L. 2005-276,
§ 10.67(b) [App. 17-18]. Through the ensuing years, and in accordance with
this Court’s Leandro II mandate, the trial court scheduled over a dozen hearings
in this case to hear evidence regarding, among other things, the State’s
compliance with the Remedial Plan. (See, e.g., R S pp 628-80, 801-14.)
2.  As The Constitutionally Created Body With the Power
To Administer North Carolina’s Free Public School
System, The State Board Had The Authority To Commit
To A Remedial Plan
Under our Constitution, “[t]he General Assembly shall provide by
taxation and otherwise for a general and uniform system of free public schools,
which shall be maintained at least nine months in every year, and wherein equal
opportunities shall be provided for all students.” N.C. Const. art. IX, § 2(1)
[App. 3]. It is the independent‘ State Board of Education, however, that is

constitutionally required to “supervise and administer the free public school

system and the educational funds provided for its support.” N.C. Const. art, IX,
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§ 5 [App. 4]. The General Assembly has codified this constitutional grant of
authority in N.C. Gen. Stat. § 115C-12 [App. 5-15].

The State Board’s “duties and responsibility are wide ranging in the field
of education.” Godwin v. Johnston County Board of Education, 301 F. Supp.
1339, 1340 (E.D.N.C. 1969). Many of these duties and responsibilities are non-
delegable. Rather, the State Board has constitutional and statutory obligations
that are mandatory. In Godwin for example, the State Board argued that it Was
the local school boards that bore responsibility for school desegregation. The
Godwin court disagreed, finding that North Carolina law placed this
responsibility squarely on the shoulders of the State Board. See id. at 1341-42.

Here, the State Béard has been defending itself against judicial findings
and conclusions of unconstitutional behavior for 19 years. The State Board was
ordered in 2004 by this Court, acting unanimously, to come fqrward with a plan
to remedy the system’s failure to provide an opportunity for a sound basic
education to at-risk prospective enrollees. The State Board complied with the
remand order, committing to grow the More at Four program. The State Board

is bound by its judicially mandated constitutional obligations.
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B. The Court of Appeals Properly Required That At-Risk
Children Be Given Unrestricted Access To Existing Pre-
Kindergarten Programs

1.  Pre-Hearing Evidence That The Legislation Was
Unconstitutional

Before the 20 June 2011 trial court hearing, Plaintiffs submitted evidence
to show that the Legislation would “revers{e] much, if not all, of what the
Leandro litigation has accomplished to date.” (R p 328.) For example,r
Plaintiffs submitted affidavits and questionnaires from county-level sch'ool.
administrators demonstrating that the Legislation would significantly decrease
the number of pre-kindergarten spaces available for at-risk children in their
counties, causing them to turn away otherwise entitled four-year-olds. (See,
e.g., R pp 347-48, 354, 358-60, 364-65, 369, 378, 380, 385, 387, 389, 391, 393,
396, 400, 402, 404, 616-17.)

Plaintiffs also submitted to the trial court an October 2010 report from the
FPG Child Development Institute at the University of North Carolina at Chapel
Hill entitled “Long-Term Effects of the North Carolina More at Four Pre-
kindergarten Program.” (R S p 817 [App. 83].) The report unambiguously
showed, based on quantitative data, that the More at Four program improved the
test scores and achievement levels several_ years later of those pre-kindergarten
- children who had enrolled and received the program’s benefits. (R S p 818

[App. 84].) For example, in one key metric, the report found that low-income
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More at Four graduates “performed significantly better” than poor students who
had not attended More at Four. (R S p 819 [App. 85].) The report expressly
found that More at Four graduates had better educational outcomes than students
who had been relegated to mere subsidized daycare facilities. (T p 68 [App.
48].) This was the same report that had been submitted to the trial court on 19
November 2010 by the State as evidence of their compliance with the Leandro II
mandate. (RS p 815 [App. 82].)

Plaintiffs were not alone in warning that the Legislation would run afoul
of Leandro II. The State Board, acting through its Chairman, Dr. William C.
Harrison, executed a resolution on 2 June 2011 noting that portions of the
Legislation would “break{] an improving system” by denying access to the More
at Four program. (R pp 467-69.) In addition, the NC Head Start-State
Collaboration Office~—supervised by the State Board of Education—issued a
brief explaining that a “co-pay” requirement like that in the Legislation would
“displace approximately 6,500 [More at Four] children” from classrooms
operated by the Head Start — More at Four partnership. (R p 507; see also T p

59 [App. 45].)
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2. All Of The Hearing Evidence, Especially That Submitted
By The State, Demonstrated That The Legislation Denied
At-Risk Children Access to Their Right to an
Opportunity For a Sound Basic Education

Five witnesses testified live at the 22 June 2011 hearing. (T p 3 [App.
36].) Not one witness suggested that the Legislation would enable at-risk
children to continue to obtain the opportunity for a sound basic education. (See
generally T pp 16-279.) Indeed, the State’s lead witness, John Pruette, the
Executive Director of the Office of Early Learning in the Department of Public
Instruction, testified that the State’s “role [because of the Legislation] may be to
preside over the carcass of Pre-Kindergarten for the State of North Carolina.”
(T p 45 [App. 42).)

Mr. Pruette further testiﬁed, without contradiction, that the More at Four
standards for teachers and instruction exceed those of even the highest rated
private daycare facilities. (T pp 20, 65-66 [App. 37, 46-471; see also R p 638.)
Mr. Pruette noted that these standards had yielded “profound” results. (T p 31
[App. 39].) For example, he explained thét the “academic achievement gap
closed by up to 40 percent” in one “longitudinal study that looked at More at
Four participants specifically as compared to like children who did not have the
benefit of the program.” (T p 31 [App. 39].) Likewise, a study from Duke

University demonstrated that “the more Smart Start and More at Four Resources

in a county, the better the results on the third grade EOG.” (T p 69 [App. 49];
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see also R pp 539-71.) Because of its success, the North Carolina More at Four
program had been recognized “as a model for the nation.” (T p 37 [App. 40].)
Indeed, one national organization had consistently rated the North Carolina
More at Four program as “the number one Pre-Kindergarten model in the
nation.” (T p773 [App. 501; Sée also R pp 601-10.)

In addition, Mr. Pruette testified that the challenged portions of the
Legislation would bring about “the unraveling of what’s occurred over a
decade.” (T p 41 [App. 41].) Mr. Pruette explained that the law would change
the program from focusing entirely on at-risk children to making available no
more than 20% of the spaces to at-risk children. (T p 55-56 [App. 43-44].)
Moreover, he noted that the Legislation includes a “co-pay” requirement for
participation in pre-kindergarten. (T p 26 [App. 38].) Mr. Pruette testified that
this co-pay requirement will cut off many federal sources of funding, because
the federal programs prohibit the charging of such co-pays. (T p 26 [App. 38].)

In light of this evidence, the trial court determined that the State was
abandoning the only rerﬁedy that had been shown to be effective in addressing
the constitutional violation found in Leandro II. (R pp 663-64.) Indeed, More
at Four is the only remedy that the State has ever proffered during the past
decade to address its pre-kindergarten constitutional deficiencies identiﬁed.in

Leandro II. In other words, the Court of Appeals properly affirmed the order
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that the State must not ignore the Supreme Court’s mandate for a remedy by
abandoning the remedy the State itself identified and the court adopted. The
Court of Appeals merely holds the State to the judicial representations it has
been making for seven years on Leandro Il remand, requiring unrestricted
acceptance for prospective at-risk students in existing pre-kindergarten programs
to ensure they have the opportunity to obtain a sound basic education.

As the Court of Appeals properly held, this principle of unrestricted
acceptance was well within the power of the judiciary to require of the
-~ Defendants. Indeed, this Court embraced this framework in Leandro 1T

Certainly, when the State fails to live up to its constitutional
duties, a court is empowered to order the deficiency
remedied, and if the offending branch of government or its
agents either fail to do so or have consistently shown an
inability to do so, a court is empowered to provide relief by

- imposing a specific remedy and instructing the recalcitrant
state actors to implement it.

Leandro I, 358 N.C. at 642-43, 599 S.E.2d at 393 (emphasis added).

The central flaw in the Attorney General’s argument is that he reads the
2012 Court of Appeals decision in a vacuum, as though it were 2004 and the
trial court made the first attempt to craft a remedy for the constitutional
violation found by the Supreme Court in Leandro II. From this faulty premise,

the Attorney General now criticizes the trial court for purportedly encroaching

upon the expertise of the legislative and executive branches.
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The Attorney General has it precisely backwards. It was always the
State’s burden to come forward with a remedial plan and demonstrate to thé
court that it would adequately address the previously determined constitutional
violation. The State, with the full backing of the Legislature and harnessing the
expertise of the State Board, did just that in an unbroken series of hearings from
2004 through 2011. At frequent intervals, the trial court haled the State back
into court to report on its successful implementation of North Carolina’s
statewide Remedial Plan, with the ultimate test always being whether the State
was adequately remedying the constitutional violation. The Court of Appeals is
simply holding the State to its own remedy, the remedy the State Board remains
bound and committed to follow. Whether some unidentified alternative
remedial plan might at some point in the future satisfy the Constitution’s
requirement that all students receive the opportunity for a sound basic education
is simply not presented in this case. {See R p 668 (unchallenged finding of fact

that the State has not suggested any alternative remedy).)
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C. The Court of Appeals Properly Affirmed the Statewide
Application of the Trial Court’s Order, as the State Has For
Years Relied on a Statewide Remedy to Address Its
Constitutional Violations

The Attorney General is likewise mistaken in attempting to shift the
burden to the trial court and Court of Appeals to justify the statewide application
of the Remedial Plan that the State had implemented statewide for 7 years. See
Appellant’s Br. at 17-23. Indeed, the North Carolina Constitution requires the
State Board to administer a “uniform system of free public schools.” N.C.
Const. art. IX, §§ 2 (1), 5 [App. 3, 4] (emphasis added).

The term “uniform” here clearly does not relate to “schools,”
. . . but the term has reference to and qualifies the word
“system” and is sufficiently complied with where, by statute
or authorized regulation of the public-school authorities,
provision is made for establishment of schools of like kind
throughout all sections of the State and available to all of the
school population of the territories contributing to their
support.
Board of Education v. Board of Comm’rs, 174 N.C. 469, 473, 93 S.E. 1001,
1002 (1917).

In other words, “the North Carolina Constitution requires that access to a
sound basic education be provided equally in every school district.” Leandro 1,
346 N.C. at 349, 488 S.E.2d at 256 {1997); see also King ex rel. Harvey-Barrow
v. Beaufort Cnty. Bd. of Educ., 364 N.C. 368, 372, 704 S.E.2d 259, 261 (2010)

(the Constitution requires “equal access” to the opportunity for a sound basic
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education throughout the state). “[Tlhe requirement of equal opportunities for
all public school students is part of the General Assembly’s constitutional duty
to provide for the public schools.” Beaufort Cnty. Bd. of Educ. v. Beaufort Cnty.
Bd. of Comm’rs, 363 N.C. 500, 509, 681 S.E.2d 278, 285 (2009) (Newby, J.,
concurring).

For these reasons, the State committed to a statewide Remedial Plan—a
key component of which involved grm&ing the More at Four program
throughout North Carolina—to remedy the constitutional violation found in
Leandro II. (R S pp 584, 588 [App. 58, 62]); S.L. 2005-276, § 10.67(b) [App.
17-18] (“The program is available statewide . . . .”). For seven years, the State
implemented its Remedial Plan on a statewide basis. At regular hearings,
including the hearing giving rise to the order on appeal, the trial court accepted
evidence from the parties showing the effectiveness of the Remedial Plan on a
statewide basis. The hearing testimony offered by the State demonstrated
without contradiction the adverse statewide effects of restrictions like those in
the Legislation. Based on this evidence and based on the representations made
by the State on a recurring basis to the trial court since Leandro II, the Court of
Appeals properly affirmed the principle that at-risk children be granted

unrestricted acceptance into existing pre-kindergarten programs expressly
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designed to ensure at-risk children equal opportunity to obtain a sound basic
education throughout North Carolina.

Thus, the Attorney General is wrong to repeatedly harken back to the
limited scope of the evidence and issues before this Court in 2004 in Leandro 11,
This Court properly focused on Hoke County in 2004, but since that time, the
State has for nearly a decade made this a case about its chosen stafewide
remedy. That is, there is no need to parse the language of the Complaint or the
evidence before this Court in 2004 to determine the scope of the issues involved
foday, after the parties have acquiesced, under judicial supervision, in the
statewide reach of this case for years. Indeed, the State itself introduced
primarily statewide evidence at the hearing giving rise to the order on appeal. In
other words, the parties engaged in “litigation by consent” of the statewide
issues. See Roberts v. William N. and Kate B. Reynolds Memorial Park, 281
N.C. 48, 58, 187 S.E.2d 721, 726 (1972). Cf N.C. R. Civ. P. 15(b) [App. 1]
(“When issues not raised by the pleadings are tried by the express or implied
consent of the parties, they shall be treated in all respects as if they had been
raised in the pleadings.”); Smith v. McRary, 306 N.C. 664, 671, 295 S.E.2d 444,
448, n.1 (1982) (pleadings regarded as amended with or Without formal motion
to amend); Graves v. Walston, 302 N.C. 332, 341, 275 S.E.2d 485, 491 (1981)

(pleadings are automatically “deemed amended to conform to the proof”).
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Moreover, it would be ﬁc‘msensical for the principle on appeal—that at-
risk children be given unrestricted acceptance to existing pre-kindergarten
programs—to apply in one area of the State but not in others. Instead, the
principle is a natural outgrowth of the central holdihgs in Leandro II—that the
time had come for the State to come forward with, and commit to, a remedy for
- its adjudged constitutional violations. Nor would it be practical, efficient, or
wise to require every locality in the state to initiate its own lawsuit against the
already taxed State Board, seeking affirmation of this same principle for its
children, which may take many more years.

To argue otherwise ignores this Court’s grave concern in 2004 that too
much time had already passed without a proper remedy for at-risk children:

In our view, the unique procedural posture and substantive
importance of the instant.case compel us to adopt and apply
the broadened parameters of a declaratory judgment action
that is premised on issues of great public interest. The
children of North Carolina are our state’s most valuable
renewable resource. If inordinate numbers of them are
wrongfully being denied their constitutional right to the
opportunity for a sound basic education, our state courts
cannot risk further and continued damage because the perfect
civil action has proved elusive. We note that the instant case
commenced ten years ago. If in the end it yields a clearly
demonstrated constitutional violation, ten classes of students
as of the time of this opinion will have already passed
through our state's school system without benefit of relief,
We cannot similarly imperil even one more class
unnecessarily.



-38 -
Leandror 17, 358 N.C. at 616, 599 S.E.2d at 377. Now, nine years later, these
same concerns apply statewide, by the repeated consent of the parties.

* % *

The trial court’s order is not an “unprecedented . . . mandate for state-
wide pre-kindergarten,” as the Attorney General contends. See Appellant’s Br.
at 14. To the contrary, the trial court simply precluded the State from
abandoning the Remedial Plan the State itself had adopted and implemented
over the past eight years—a plan that effectively remedied its previous
constitutional violations and protected the rights of at-risk prospective
students—and for which no alternative remedy has been suggested by any party.
II.. THE COURT OF APPEALS DECISION, PROPERLY

RECOGNIZING THE STATE BOARD’S PRIMARY

CONSTITUTIONAL AUTHORITY, REQUIRES ONLY NOTICE,

NOT “PRE-CLEARANCE,” SHOULD THE STATE BOARD

DECIDE TO REMEDY THE CONSTITUTIONAL VIOLATIONS

TO “AT RISK” CHILDREN THROUGH DIFFERENT MEANS

Under the North Carolina Constitution, the State Board is a constitutional
entity—created in Article IX—that is separate and apart from the legislative
branch (created by Article II) and the executive branch (created by Article III).
Section 4 of Article IX creates the State Board and identifies its members. N.C.
Const. art. IX, sec. 4. Section 5 of Article IX then expressly provides:

Powers and duties of Board. The State Board of Education

shall supervise and administer the free public school system
and the educational funds provided for its support, except the
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funds mentioned in Section 7 of this Article, and shall make
all needed rules and regulations in relation thereto, subject to
laws enacted by the General Assembly.
N.C. Const. art. IX, sec. 5 [App. 4]. Whatever the scope of the legislative
powers vested in the General Assembly, no entity has the authority, short of
amending the Constitution, to remove from the State Board its constitutional
power and duty to “supervise and administer the free public school system and
the educational funds provided for its support.” Id.; see also Guthrie v. Taylor,
279 N.C. 703, 710, 185 S.E.2d 193, 198-99 (1971).3
The trial court, the Court of Appeals, and this Court are well aware of
this separation of powers. Thus, in Leandro [ this Court recognized the
importancé of the courts “minifnizing the encroachment upon the other
branches of government,” 346 N.C. at 357, 488 S.E.2d at 261, and in Leandro 1T
required the State Board and legislature to develop a remedial plan in the first
instance. On remand, the trial court deferred to the State Board and legislature

for years, requiring only that they report back on their progress in pursuing their

selected remedy for the constitutional deficiencies found by this Court in

’ Indeed, the portion of the Legislation that transferred the supervision and
administration over the pre-kindergarten program from the State Board to the
Department of Health and Human Services’ Division of Child Development and
Early Education, S.L. 2011-145, § 10.7.(a) [App. 32], likely offends the
Constitution’s vesting of such power exclusively in the State Board of
Education. However, this issue has not, thus far, been litigated.
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Leandro II. 1n like manner, the Court of Appeals concluded its opinion with
several sentences recognizing the primacy and expertise of the State Board in
educational matters:
Additionally, we would like to emphasize that while MAF
was the remedy chosen by the legislative and executive
branches in 2001 to deal with the problems presented by “at
risk” four year olds, it is not necessarily a permanent or
everlasting solution to the problem. What is required of the
State to provide as “a sound basic education” in the 21st
century was not the same as it was in the 19th century, nor
will it be the same as it will be in the 22nd century. It would
be unwise for the courts to attempt to lock the legislative and
executive branches into a solution to a problem that no
longer works, or addresses a problem that no longer exists.
Therefore, should the problem at hand cease to exist or
should its solution be superseded by another approach, the
State should be allowed to modify or eliminate MAF.
(Slip op. at 19-20).

The Attorney General challenges a single sentence in this paragraph,
which follows the pronouncements above: “This should be done by means of a
motion filed with the trial court setting forth the basis for and manner of any
proposed modification.” (/4. at 20). Taking this sentence out of context, the
Attorney General argues that the Court of Appeals has created a “pre-clearance”
requirement that usurps the autonomy of the State in educational matters.

This Court should reject the Attorney General’s reading of this single

sentence. First, no such “motion” requirement appears in the trial court’s order.

Second, the sentence makes no mention of “pre-clearing” anything. Read in
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context, the sentence, rather than placing a pre-clearance burden on the State,
merely emphasized the flexibility of the Court of Appeals’ decision and the
inviolate authority of the State to develop new solutions to existing and
evolving problems. Third, the parties have been reporting to the trial court on
their progress periodically for over a decade. This is, of course, standard
practice in a case designated exceptional under Rule 2.1 of the General Rules of
Practice for the Superior and District Courts, as this case has been designated
since 1997. See Leandro I, 358 N.C. at 612, 599 S.E.2d at 375; (R p 232).

True, the sentence in question uses the word “motion” and not “notice.”
Nevertheless, read in the context of the deference paid the State Board in the
rest of the paragraph and the regularity of status hearings in Rule 2.1 cases, the
State Board submits that the Court of Appeals had periodic notices in mind and
not a formal motion. The State Board therefore asks this Court to read the
sentence as requiring nothing more than notice to the trial court should the
State, or the State Board, develop alternative remedies to ‘established
constitutional violations. This would, as a practical matter, do no more than
continue to give the trial court the opportunity to resume hearings or other

proceedings as appropriate in these Rule 2.1 proceedings.
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CONCLUSICN

For the reasons set forth above, the decision of the Court of Appeals
shbuld be affirmed.
Respectfully submitted this the 24™ day of July 2013.
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West's North Carolina General Statutes Annotated
Chapter 1A. Rules of Civil Procedure (Refs & Annos)
Article 3. Pleadings and Motions

Rules Civ.Proc., G.8. § 1A-1, Rule 15

Rule 15, Amended and supplemental pleadings

Currentness

(a) Amendments.--A party may amend his pleading once as a matter of course at any time before a responsive pleading is
served o, if the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial
calendar, he may so amend it at any time within 30 days afier it is served. Otherwise a party may amend his pleading only by
feave of court or by written consent of the adverse party; and leave shall be freely given when justice so requires. A party
shall plead in response to an amended pleading within 30 days after service of the amended pleading, unless the court
otherwise orders.

{b} Amendments to conform to the evidence.--When issues not raised by the pleadings are tried by the express or implied
consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to conform to the evidence and to raise these issues may be made upon motion
of any party at any time, either before or after judgment, but failure so to amend does not affect the result of the tial of these
issues. If evidence is objected fo at the trial on the ground that it is not within the issues raised by the pleadings, the cowt
may allow the pleadings to be amended and shall do so freely when the presentation of the merits of the action will be served
thereby and the objecting parly fails to satisfy the court that the admission of such evidence would prejudice him in
maintaining his action or defense upon the merits. The court may grant a continuance to enable the objecting party to mest
such evidence.

{c) Relation back of amendments.--A claim asserted in an amended pleading is deemed to iave been interposed at the time
the claim in the original pleading was interposed, unless the original pleading does not give notice of the transactions,
occurrences, or series of transactions or occurrences, to be proved pursuant to the amended pleading.

{d) Supplemental pleadings.--Upon motion of a party the court may, upon reasonable notice and upon such terms as are just,
permit him to serve a supplemental pleading setting forth transactions or occurrences or events which may have happened
since the date of the pleading sought to be supplemented, whether or not the original pleading is defective in its statement of
a claim for relief or defense. If the cowrt deems it advisable that the adverse party plead thereto, it shall so order, specifying
the time therefor,

Credits
Added by Laws 1967, c. 954, § 1.

Editors® Notes

COMMENT
This rule is, except for section (c), substaniially a counterpart to federal Rule 15. Section (¢} is drawn from the New York
Civil Practice Law and Rules, Rule 3025. As such, it deals with a most critical aspect of the whole approach of these rules

wellext” © 2013 Thomson Reutars. No clabn fo original U5, Govermimant Works, i
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*¥% Statutes current through the 2011 Regular Session **#
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CONSTITUTION OF NORTH CAROLINA
ARTICLE IV. JUDICIAL

Go to the North Carolina Code Archive Directory
N.C. Const. art. I¥, § 14 (2012)
Sec. 14, Waiver of jury frial

In all issues of fact joined in any court, the parties in any civil case may waive the right to have the issuss defermined
by a jury, in which case the finding of the judge upon the facts shall have the force and effect of a verdict by a jury.
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CONSTITUTION OF NORTH CAROLINA
ARTICLE IX. EDUCATION

Go to the North Carolina Code Archive Directory

NC, Const. art. IX, § 2 (2012)

Sec. 2. Uniform system of schools

(1) Gereral and uniform system: term. The General Assembly shall provide by taxation and otherwise for a gener al
and uniform system of free public schools, which shall be maintained at Jeast nine months in every year, and wherein
egual opportunities shall be provided for ail students.

(2) Local responsibility. The General Assembly may assign to units of local government such responsibility for
the financial support of the free public schools as it may deem appropriate. The governing boards of units of local gov-
emiment with financial responsibility for public education may use local revenues to add fo or supplement any public
school or post-secondary school program.
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CONSTITUTION OF NORTH CAROLINA
ARTICLE IX. EDUCATION

Go to the North Caroling Code Archiive Directory
N.C, Const. art. IX, § 5 (2012)
Sec, 5. Powers and duties of Board
The State Board of Education shall supervise and administer the free public school system and the educational funds

provided for its support, except the funds mentioned in Section 7 of this Article, and shall make all needed rules and
regulations in relation thereto, subject to laws enacted by the General Assembiy,
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CHAPTER 115C, ELEMENTARY AND SECONDARY EDUCATION
SUBCHAPTER 02 . ADMINISTRATIVE ORGANIZATION OF STATE AND LOCAL EDUCATION AGENCIES
ARTICLE 2. STATE BOARD OF EDUCATION

Gao to the North Carolina Code Archive Directory
N.C. Gen, Stat. § 115C-12 (2012)

§ 115C-12, Powers and duties of the Board generally

The general supervision and administration of the free public schoot system shall be vested in the State Board of Edu-
cation. The State Board of Education shall establish policy for the system of free public schools, subject to laws enacted
by the General Assembly. The powers and duties of the State Board of Education are defined as foilows:

(1) Financial Powers. -- The financial powers of the Board are set forth in Article 30 of this Chapter,

{1a) To Submit a Budget Request to the Director of the Budget, «- The Board shall submit a budget request to the
Director of the Budget in accordance with G.S. 143C-3-3. In addition to the information requested by the Director of the
Budget, the Board shall provide an analysis relating each of its requests for expansion funds to anticipated improve-
ments bn student performance.

{2) Repealed by Session Laws 1985 (Regular Session, 1986), ¢. 975, 5. 24.
(3}, (4) Repealed by Session Laws 1987 (Regular Session, 1988), c. 1025, s, 1,

(5) Apportionment of Funds. -« The Board shall have authority to apportion and equalize over the State all State
schoo! funds and all federal funds granted to the State for assistance to educational programs administered within or
sponsoted by the public schoo! system of the State,

(6) Power to Demand Refund for Inacourate Apportionment Due to Falsc Attendance Records. -- When it shall be
found by the State Board of Education that inaccurate attendance records have been filed with the State Board of Educa-
tion which resulted in an ¢xcess aflotment of funds for teacher salaries in any school unit in any school year, the school
unit concerned may be required to refund to the State Board the amount ailotted to satd unit in excess of the amount an
accurate attendance record would have justified.

{7) Power to Alter the Boundaries of City School Administrative Units and to Approve Agreements for the Con-
solidation and Merger of School Administrative Units Located in the Same County. -- The Board shall have authority,
in its discretion, to alter the boundaries of city school administrative units and to approve agreements submitted by
county and city boards of education requesting the merger of two or more contiguous city school administrative units
and the merger of city school administrative units with county school administrative units and the consolidation of all
the public schools in the respective units under the adminjstration of one board of education: Provided, that such merger
of units and reorganization of school units shall not have the effect of abolishing any special taxes that may have been
voted in any such units,
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(8) Power to Make Provisions for Sick Leave and for Substitute Teachers. -- The Board shall provide for sick
leave with pay for ali publie school employees in accordance with the provisions of this Chapier and shall promulgate
rules and regulations providing for necessary substitutes on account of sick leave and other teacher absences.

The minimum pay for a substitute teacher who holds a teaching certificate shall be sixty-five percent (65%) of the
daily pay rate of an entry-level teacher with an "A" certificate. The minimum pay for a sabstitute teacher who does not
hold a teaching certificate shall be fifty percent (50%) of the daily pay rate of an eniry-level teacher with an "A" certifi-
cate. The pay for noncertified substifutes shall not exceed the pay of certified substitutes.

Local boards may use Staie funds allocated for substitute teachers to hire full-titne substitute teachers,

If a teacher assistant acts as a substitute teacher, the salary of the teacher assistant for the day shall be the same as
the daily salary of an entry-level teacher with an "A" certificate,

(9) Miscellaneous Pewers and Duties, -- All the powers and duties exercised by the State Board of Education
shall be in conformity with the Constitution and subject to such laws as may be enacted firom time to time by the Gen-
eral Assembly. Among such duties are;

a. To certify and regulate the grade and salary of teachers and other schoo] employses,

b. To adopt and supply textbooks,

¢. To adopt rules requiring all local boards of education to implement the Basic Education Program on an in-
cremental basis within funds appropriated for that purpose by the General Assembly and by units of local government.
Beginning with the 1991-92 school year, the rules shall require each local school administrative ynit to implement fully
the standard course of study in every school in the State in accordance with the Basic Education Program so that every
student in the State shall have equal access to the curriculum as provided in the Basic Education Program and the stan-
dard course of study.

The Board shall establish benchmaiks by which to measure the progress that each local board of education has
made in implementing the Basic Education Program.,

cl. To Issue an annual "report card" for the State and for each local school adiinistrative unit, assessing each
nnit's efforts to improve student performance based on the growth in performance of the students in each school and
taking into account progress over the previous years' level of performance and the State's performance in comparison
with other states, This assessment shall take into accouni factors that have been shown to affect student performance
and that the State Board considers reievant to assess the State's efforts to improve siudent performance.

c2. Repealed by Session Laws 1995 (Regular Session, 1996), c. 716, s. 1,

¢3. To develop & system of school building improvement repotts for each school building. The purpose of
schoal building improvement reporis is to measure improvement in the growth in student performance at each school
building from year to year, not to compare schoel buildings. The Board shall iuciude in the building reports any factors
shown to affect student performance that the Board considers relevant to mssess a scliool's efforts to improve student
petformance. Local school administative units shali produce and make public their school building improvement re-
ports by March 15, 1997, for the 1995-96 school year, by October 15, 1997, for the 1996-97 school year, and annually
thereafter, Each report shall be based on building-level data for the prior schoo! year.

¢4, To develop guidelines, procedures, and rules to establish, implement, and enforce the School-Based Man-
agement and Accountability Program under Article 8B of this Chapter in order to iimprove student performance, in-
crease local fexibility and control, and promote economy and efficiency.

d. To formulate rules and regulations for the enforcement of the compulsory attendance law.

e. To manage and operate a system of insurance for public school property, as provided in Article 38 of this
Chapter,

In making substantial policy changes in administration, cwrriculum, or programs the Board should conduct hear-
ings throughout the regions of the State, whenever feasible, in order that the public may be heard regarding these mat-
tets,

{9a), (9b) Repealed by Session Laws 2005-458, s, 1, effective Ocfober 2, 2005,
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(9c) Power to Develop Content Standards and Exit Standards, -- The Board shall develop a comprehensive plan
to revise content standards and the standard course of study in the core academic areas of reading, writing, mathematics,
science, history, geography, and civics, The Board shall involve and sutvey a representative sample of parents, teachers,
and the public to help determine academic content standard priorities and usefulness of the content standards. A fiill
review of available and relevant academic content standards that are rigorous, specific, sequenced, clear, focused, and
measurable, whenever possible, shall be a part of the process of the development of content standards. The revised con-
tent standards developed in the core academic areas shall (i) reflect high expectations for students and an in-depth mas-
tery of the content; (if) be clearly grounded in the conient of each academic area; (iii) be defined grade-by-grade and
cowse-by-course; (iv) be undersiandable to parents and teachers; (v) be developed in full recognition of the time avail-
able to teach the core academic areas at each grade level; and (vi) be measurable, whenever possible, in a reliabls, valid,
and efficient manner for accountability purposes.

High schoo! course content standards shall include the knowledge and skills necessary to pursue further postsec-
ondary education or to attain employment in the 21<st>century economy. The high school course content standards also
shall be aligned with the minimum undergraduate course requirements for admission to the constituent institutions of
The University of North Carolina. The Board may develop exit standards that will be required for high school gradua-
tion,

The Board also shall develop and implement an ongoing process to align State programs and support materials
with the revised academic content standards for each core academic area on a regular basis. Alignment shall include
revising textbool criterfa, support materials, State tests, teacher and school administrator preparation, and ongoing pro-
fessional development programs to be compatible with content standards. The Board shall develop and make available
to teachers and parents support materials, including teacher and parent guides, for academic content standards, The State
Board of Education shall work in collaboration with the Board of Governors of The University of Norih Carolina to
ensure that teacher and school administrator degree programs, ongoing professional development, and other university
activity in the State's public schools align with the State Board's priorities.

(10) Power to Provide for Programs or Projects in the Cultural and Fine Arts Areas, -- The Board is authorized
and empowered, in ifs discretion, fo make provisions for special programs of projects of a culfural and fine arts nature
for the enrichment and strengthening of educational opportunities for the childven of the State.

For thig purpose, the Board may use funds received flom gifts or grants and, with the approval of the Direcior of
the Budget, may use State funds which the Board may find available in any budget administered by the Board.

(11) Power to Conduct Education Research. -- The Board is authorized to sponsor or conduct education research
and special schoo] projects considered important by the Board for improving the public schools of the State, Such re-
search or projects may be conducted duting the sommer months and involve one or inore local school units as ihe Board
may determine. The Board may vse any available funds for such purposes.

(12) Duty te Provide for Sports Medicine and Emergency Paramedical Program. -- The State Board of Education
Is authorized and directed fo develop a comprehensive plan to train and make available to the public schools personnel
who shall have major responsibility for exercising preventive meastres against sports related deaths and injuries and for
providing sports medicine and emergency paramedical services for injuries that oceur in school related activities. The
plan shall include, but is not limited to, the training, assignment of responsibilities, and appropriate additional reiin-
bursement for individuals participating in the program,

The State Board of Education Is authorized and directed to develop an implementation schedule and a program
funding forinula that will enable each high school to have a qualified sports medicine and emergency paramedical pro-
gram by July 1, 1984,

The State Board of Education is authorized and directed to establish minimum educational standards necessary to
enable individuals serying as sports medicine and emergency paramedical staff to provide such services, including first
aid and emergency life saving skills, to students participating In school activities.

(13) Powet to Purchase Liability Insurance, -~ The Board is authorized to purchase Insurance to profect board
members from liability ineurred in the exercise of their duty as members of the Board.

(14) Duty to Provide Personnel Information to Local Boards. -~ Upon request, the State Board of Education and
tlie Department of Public Instruction shall furnish to any county or city board of education any and all avatlable person-
nel information relating to cettification, evaluation and qualification including, but not limited to, semester hours or
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guarterly hours completed, graduate work, grades, scores, etc,, that are on that date in the files of the State Board of
Education or Department of Public Instruction,

(15) Duty to Develop Noncertified Personne! Position Evaluation Descriptions, -- The Board is authorized and di-
rected to develop position evaluation descriptions covering those positions in focal school administrative units for which
certification by the State Board of Education is not narmally a prerequisite, The position evaluation deseriptions re-
quired in this subdivision are to be used by local boards of education as the basis for assignment of noncertified em-
ployees to an appropriate pay grade in accordance with salary grades and ranges adopted by the State Board of Educa-
tion, No appropriations are required by this subdivision,

(16) Power with Regard to Salary Schedules. — The Board shall provide for sick leave with pay for all public
school employees in accordance with the provisions of this Chapter and shall promulgate rules and regulations provid-
ing for necessary substitutes on account of sick leave and other teacher absences,

a. Support personnel refers to all public school employees who are not required by statute or regulation fo be
certified in order to be employed, The State Board of Education is authorized and empowered to adopt all necessary
rules for full implementation of all schedules to the extent that State funds are made available for support personnel,

b. Salary schedules for the following public school support persormel shall be adopted by the State Board of
Education: school finance officer, office support personnel, teacher assistants, maintenance supervisors, custodial per-
sonnel, and fransportation personnel. The Board shall classify these support positions in terms of uniform pay grades
included in the salary schedule of the State Personnel Commission,

By the end of the third payrol! period of the 1995-96 fiscal year, local boards of education shall place Stare-
allotted office support personnel, teacher assistants, and custodial personnel on the salary schedule adopted by the State
Board of Education so that the average salary paid is the State-allotted amount for the category. In placing employees
on the salary schedule, the local board shall consider the education, training, and experience of each empioyee, includ-
ing experience in other local school administrative units. It is the infent of the General Assembly that a local school ad-
ministrative unit not fail to employ an employee who was employed for the prior school year in arder to implement the
provisions of this sub-subdivision. A local board of education is in compliance with this sub-subdivision if the average
salary paid is af least ninety-five percent (95%) of the State-aflotied amount for the category at the end of the third pay-
roll period of the 1995-96 fiscal year, and at least ninety-eight percent (98%6) of the State-allotted amount for the cate-
gory at the end of the third payrol] period of each subsequent fiscal year. The Depariment of Public Instruction shall
provide technical assistance to local school administrative units regarding the implementation of this sub-subdivision.

c. Salary schedules for other support persormel, including but not limited to maintenance and school food ser-
vice personnel, shali be adopted by the State Board of Education. The Board shall classify these support positiens in
terms of uniform pay grades included in the salary schedule of the State Personnel Commission, These scheduies shall
apply if the loca] board of education does not adopt a salary schedule of its own for personnel paid from other thay State
appropriations.

{17) Power to Provide for School Transportation Programs. -- The Staie Board of Education is anthorized and
empowered to promulgate such policies, rules, and regulations as it may deem necessary and desirable for the operation
of a public schoc! transportation system by each local administrative unit in the State. Such policies, rules, and regula-
tions shall include, but are not limited to, fund allocations and fiscal support to assure the effsctive and efficient use of
funds appropriated by the General Assembly in support of the school transportation system, Nothing herein shalt be
construed io affect in any way or fo lessen in any way the full and complete authority of local boards of education to
assign pupils to schools in accordance with G.S. J15C-366.

{18) Duty to Develop and Implement a Uniform Education Reporting System, Which Shail Include Standards and
Procedures for Collecting Fiscal and Personnel Information, -

a. The State Board of Education shall adopt standards and procedures for local school administrative units to
provide timely, accurate, and complete fiscal and personnel information, including payroll information, on all schoo]
personnel, All local school adminisfrative units shall comply with these standards and procedures by the beginning of
the 1987-88 school year.

b, The State Board of Education shail develop and implement a Uniform Education Reporting System that shall
include requirements for collecting, processing, and reporting fiscal, personnel, and student data, by means of electronic
transfer of data files from local computers to the State Computer Centet through the State Communications Network.
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All local school administrative units shall comply with the requirements of the Uniform Edvcation Reporting System by
the beginaing of the 198990 school year,

. ¢ The State Board of Education shall comply with the provisions of G.S. 176-11{10a} to plan and implement an
exchange of information between the public schools and the instifutions of higher education in the State, The State
Board of Education shall require Jocal boards of education to provide fo the parents of children at a schoo] all informa-
tion except for confidential information received about that school from institutions of higher education pursuant to G.S.
176-11¢10q) and to make that information available to the general public,

d. The State Board of Education shall modify the Uniform Education Reporting System to provide clear, accu-
rate, and standard information on the use of funds at the unit and school level. The plan shali provide information that
will enable the General Assembly to determine State, local, and federal expenditures for personnel at the unit and school
level. The plan also shall allow the tracking of expenditures for textbooks, educational supplies and equipment, capital
outlay, at-risk students, and other purposes. The revised Uniform Education Reporting System shall be implemented
beginning with the 1999-2000 school year.

(19) Duty to Identify Required Reports and to Eliminate Unnecessary Reports and Paperwork, -~ Prior [o the be-
ginning of each school year, the State Board of Education shall identify all reports that are required at the State level for
the school year.

The State Board of Education shall adopt policies to ensure that local school administrative units are not required
by the State Board of Education, the State Superintendent, or the Department of Public Instruction staff to () provide
information that is already available on the student information management system or housed within the Depattment of
Public Instruction; (ii) provide the same written information more than once during a school year unless the information
has changed during the ensuing period; or (iii) complete forms, for children with disabilities, that are nof necessary to
ensure compliance with the federal Individuals with Disabilities Education Act (IDEA). Notwithstanding the foregoing,
the State Board may require information available on its student information management system or require the same
information twice if the State Board can demonstrate a compelling need and can demonstrate thers is not a more expedi-
lious manner of getting the information.

The State Board shall permit schools and local school administrative units to submit all repoits to the Department
of Public Instruction electronically.

The State Board of Education, in collaboration with the education roundtables within the Department of Public
Instiuction, shall consolidate all plans that affect the school community, including school improvement plans. The con-
solidated plan shall be posted on each school's Web site for easy access by the public and by school personnel,

The State Board shall report to the Jeint Legislative Education Oversight Committee by November 15 of each
year on the reports it has consolidated or eliminated for the upcoming school year.

(194} Duty to Consolidate Applications for State Funding, -- The State Board of Eduecation shall adopt policies to
streamline the process for local school adninistrative units applying for State funding. The policies shall provide for a
conselidation of ail such applications,

(20) Duty to Repart Appointment of Caretaker Administrators and Boards. - Pursuant 10 G.S, /20-30.9G the
State Board of Education shall submit to the Attorney General of the United States within 30 days any rules, policies,
procedures, or actions taken pursuant fo G.8. 115C-64.4 which could result in the appointment of a carefaker adminis-
trator or board to perform any of the powers and duties of'a local board of education where that school administrative
unit is covered by the Voting Rights Act of 1965,

{21) Duty to Monitor Acts of School Violence, -- The State Board of Education shall monitor and compile an an-
nual report on acts of violence in the public scheols. The State Board shafl adopt standard definitions for acts of school
violence and shall require local boards of education to report them to the State Board in a standard format adopted by
the State Board. The State Board shall submit its report oh acts of violence in the public schools to the Joint Legislative
Education Oversight Committee by March 15 of each year,

{22) Duty to Monitor the Decisions of Teachers to Leave the Teaching Profession. - The State Board of Educa-

tion shall monitor and compile an annval report on the decisions of teachers to leave the teaching profession, The Stafe
Board shall adopt standard procedures for each local board of education to vse in requesting the information from
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teachers who are not continuing to work as teachers in the local school administrative unit and shall require each local
board of education to report the information to the State Board in a standard format adopted by the State Board.

(23) Power to Adopt Eligibitity Rules for Interscholastic Athletic Competition. -- The State Board of Education
shail adopt rules governing interscholastic athletic activities conducted by local boards of education, including eligibil-
ity for student participation. With regard to middle schools and high schools, the rules shall provide for the following:

a. All coaches, school nurses, athletic directors, first responders, volunteers, students who participate in inter-
scholastic athletic activities, and the parents of those students shal] receive, on an annual basis, a concussion and head
injury information sheet. School employees, first responders, volunteers, and students must sign the sheet and return it
to the coach before they can participate in interscholastic athletic activities, inclnding tryouts, practices, or competition.
Parents must sign the sheet and return it to the coach before their children can participate in any such interscholastic
athletic activities. The signed shests shall bs maintained in accordance with sub-subdivision d. of this subdivision,

For the purpose of this subdivision, a concussion is a tratmatic brain Injury caused by a direct or indivect impact
to the head that results in disruption of normal brain function, which may or may not result in loss of consciousness.

b. If & student participating in an interscholastic athietic activity exhibits signs or symptoms consistent with
concussion, the studsnt shall be reinoved from the activity at that time and shall not be allowed to return to play or prac-
tice that day. The student shall not return to play or practice on a subsequent day until the student is evaluated by and
receives written clearance for such participation from (f) a physician licensed under Article ! of Chapter 50 of the Gen-
eral Statutes with tralning in concussion management, (if) a neuropsychologist licensed under Article 18A of Chapter 90
ofthe General Statutes with training in concussion managenent and working in consultation with & physician licensed
under Article 1 of Chapier 90 of the General Statutes, (iii) an athletic trainer licensed under Arficle 34 of Chapter 90 of
the General Statutes, (iv) a physician assistant, consistent with the limitations of G.8. 90-18.1, or (V) a nurse practitio-
ner, consistent with the limitations of G.8. 90-18.2.

c. Bach school shall develop a venue specific emergeney action plan to deal with serfous injuries and acute
medical canditions in which the condition of the patient may deteriorate rapidly. The plan shall include a delineation of
roles, methods of communication, available emergency equipment, and access to and plan for emergency transport, This
plan must be (i) in writing, (i) reviewed by an athletic trainer licensed 1n North Carolina, (iii) approved by the principal
of the school, (iv) distributed to all appropriate personnel, (v) posted conspicuously at all venues, and (vi) reviewed and
rehearsed annually by all licensed athletic trainers, first responders, couches, school nurses, athletic directors, and vol-
unteers for interscholastic athletic activities,

d. Each school shall maintain complete and accwrate records of its compliance with the requirements of this
subdivision pertaining to head injuries.

The State Board of Education may authorize a designated organization to apply and enforce the Board's rules
governing participation in interscholastic athletic activities at the high school level.

(24) Duty to Develop Standards for Alternative Learning Programs, Provide Technical Assistance on Implemen-
tation of Programs, and Evaluate Programs. -« The State Board of Education shail adopt standards for assigning stu-
dents to alternative learning programs, These standards shall include (i) a description of the programs and services that
are recommended to be provided in alternative learning programs and (if) a process for ensuring that an assignment is
apptopriate for the student and that the student's parents are invoived in the decision, The State Board also shall adopt
policies that define what constitutes an alternative school and an alternative learning program.

The State Board of Education shall also adopt standards to require that local school adminisirative units shall use
(i) the teachers allocated for students assigned fo alternative learning programs pursuant to the regular teacher allotment
and (ii) the teachers allocated for students assigned to alternative learning programs only to serve the needs of these
students,

The State Board of Education shall provide technical support to local school administrative units to assist them in
developing and implementing plans and proposals for alternative learning programs,

The State Board shall evaluate the effectiveness of aliernative learning programs and, in its discretion, of any
other programs funded from the Alternalive Schools/At-Risk Student allotment. Local school administrative units shall
report to the State Board of Education on how funds in the Alternative Schools/At-Risk Student allotment are spent and
shall otherwise cooperate with the State Board of Education in evaluating the alternattve leaming programs. As part of
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its evaluation of the offectiveness of these programs, the State Board shall, through the application of the accountability
system developed undet G.S. /75C-105.35, measure the educational performance and growth of students placed in al-
ternative schools and alternative programs. If appropriate, the Board may modify this system to adapt to the specific
characteristics of these schools. Also as part of its evaluation, the State Board shall evaluate its standads adopted under
this subdivision and malke any necessary changes to those standards based on strategies that have been proven success-
ful in improving student achievement and shall report to the Joint Legislative Education Oversight Committes by April
15, 2006 to deteriine if any changss are necessary to improve the implementation of successful alternative learning
programs and alternative schools,

{25) Duty to Report to Joint Legisiative Education Oversight Committee, -- Upon the request of the Joint Legis-
lative Education Qversight Committee, the State Board shatl examine and evaluate issues, programs, policies, and fiscal
information, and shali make reports to that Committee, Furthernore, beginning October 15, 1997, and annually thereaf-
ter, the State Board shall submit reports to that Committee regarding the continued implementation of Chapter 716 of
the 1995 Session Laws, 1996 Regular Session. Each report shall include information regarding the compositioh and
activity of assistance teams, schools that received incentive awards, schools identified as low-performing, school im-
provement plans found to significantly improve student performance, personnel! actions taken in low-performing
schools, and recommendations for additional legislation to improve student performance and increase focal flexibility,

(25a) [Development of Goals and Annual Report on Impravement in Graduation Rate.] Prior fo the 2010-2011
school year, the State Board of Education shall:

a. Develop a growth model establishing annual goals for continuous and substantial improvement in the four-
year cohort graduation rate by local school administrative units.

b. Establish as a short-term goal that focal school administrative units mneet the annual growth model goals for
improvement in the four-year cohort graduation rate beginning with the graduating class of 2011 and continuing annu-
ally thereafter,

¢. Establish as long-term minitmum goals statewide four-year eoliort graduation rates of seventy-four percent
(74%) by 2014; eighty percent (80%) by 2016; and ninety percent (90%) by 2018,

d. Establish as a long-term goal with benchmarks and recommendations to reach a statewide four-year cohort
graduation rate of one hundred percent (100%).

The State Board of Education shall report to the Joint Legislative Education Oversight Commitiee by November
15, 2010, and annually thereafter on the goals, benchmarks, and recommendations described in this section. Such goals,
benchmarks, and recommendations shall appropriately differentiate for shudents with disabilities and other specialty
identified subcategories within each four-year cohort. The report shall include goals and benehmarks by Jocal school
administrative unit, the strategies and recommendations for achieving the goals and benchmarks, any evidence or data
supporting the strategies and recomimendations, and the identity of the persons employed by the State Board of Educa-
tiotr who are respongsible for oversight of local schoo] administrative units in achieving the goals and benchmarks.

(25b) [More at Four Reports.] --

a. The State Board of Education shatl submit an annual report no later than March 15 of each yeat to the Joint
Legislative Commission on Governmental Operations, the Joint Legislative Education Oversight Commitice, the Senate
Appropriations Committee on Education, the House of Representatives Appropriations Subeotnmittee on Education, the
Office of State Budget and Management, and the Fiscal Rescarch Division. The report shall include the following:

1. The number of children participating in State prekindergarten,

2. The number of ckildren participating in State prekindergarten who have never been served in other eatly
education programs, such as child care, public or private preschool, Head Start, Eaily Head Start, or carly intervention
programs.

3. The expected State prekindergarten expenditures for the programs and the source of the local contributions.

4, The results of an annual evaluation of the program,

b. The Office of Early Learning shall contract with an independent research organization not affiliated with the
Department of Health and Human Services, the Department of Public Instruction, or the Office of the Governor to pro-
duce an annual report to include longitudinal review of the More at Four program and academic, behavioral, and other



- App. 12 -

Page 8
N.C. Gen. Stat. § 115C-12

child-specific outcomes, The review shall inolude a quagi-experimenta] research design of a representative sample of
children who complete the More at Four program every other year and shall report on their sustained progress until the
end of grade 6. The review shall also study & representative sample of children who do not enter the More at Four pro-
gram but who are of the same grade level and demographic as those who complete the program, and their sustained pro-
press shall also be reviewed until the end of grade 6, The review shall be presented to the Joint Legislative Education

Oversight Commiitee by January 31 of every year,

{26) Duty to Monitor and Make Recommendations Regarding Professional Development Programs. -- The State
Board of Education, in collaboration with the Board of Governors of The University of Notth Carolina, shall identify
and make recommendations regarding meaningful professional development programs for professional public school
employees. The programs shall be aligned with State education goals and directed toward improving student academijc
achievement. The State Board shall annually evaluate and, after consuitation with the Board of Governors, make rec-
otnmendations regarding professional development programs based Gpon reports submitted by the Board of Governors
under G.S. 1/6-11(124).

(27) Reporting Dropout Rates, Corporal Punishment, Suspensions, Expulsions, and Alternative Placements. --
The State Board shall report by March 15 of each year to the Joint Legislative Education QOversight Commiitee on the
numbers of students who havs dropped out of scheol, been subjected to corporal punishment, been suspended, been
expelled, been reassigned for disciplinary purposes, or been provided alternative education services. The data shall be
reported in a disaggregated manner, reflecting the local school adininistrative unit, race, gender, grade level, ethnicity,
and disability status of each affected siudent. Such data shall be readily available fo the public. The State Board shall
not include students that have been expetled from school when caleulating the dropout rate. The Board shall maintain a
separate record of the number of students who are expelled from school and the reasons for the expulsion.

{274) Reducing School Dropout Rates. -- The State Board of Education shall develop a statewide plan to improve
the State's fracking of dropout data so that accurate and useful comparisons can be made over time, The plan shall in-
clude, af a minimum, how dropotts are counted and the methodology for calculating the dropout rate, the ability to track
students movements among schools and districts, and the ability to provide information on who drops out and why.

(28) Duty to Develop Rules for Issuance of Driving Eligibility Certificates. -- The State Board of Education shall
adopt fhe following rales to assist schools in their administration of procedures necessary to implement G.5. 20-77 and
G.S, 20-13.2:

a. To define what is equivalent to a high school diploma for the purposes of G.8. 20-11 and G.S. 20-73.2, These
rules shail apply to all educational programs offered in the State by public schools, charter schools, nonpublic schools,
' or community colleges.

b, To establish the procedures a person who is ot was enrolled in a public school or in a charter school must fol-
low and the requirements that person shall meet to obtain a driving eligibility certificate.

c. To require the person who is required under G.S. 20-7J¢x) to sign the driving eligibility certificate to provide
the certificate if he or she determines that one of the following requirements is met:

1. The person seeking the certificate is eligible for the certificate under G.S. 20-71{1)(1} and is not subject to
G.8. 20-11(nl).

2. The person seeking the certificate is eligible for the certificate under G.S, 20-11(n)¢(1) and G.S. 20-7/(nl).
These rules shall apply to public schools and charter schools,

d. To provide for an appeal to an appropriate education authority by a person who is denied a driving eligibility
certificats, These roles shall apply to public schools and charter schools.

e. To define exemplary student behavior and to define what constitutes the successful completion of a drug or
alcohol treatment counseling prograin. These rules shall apply to public schools and charter schools,

The State Board also shall develop policies as to when it is appropriate to notify the Division of Motor Vehicles
that a person who is or was enrolled in a public school or in & charter school no longer meets the requirements for a
driving eligibility certificate.

The State Board shall develop a form for parents, gnardians, or emancipated juveniles, as appropriate, to provide
their written, frrevocable consent for a school to disclose to the Division of Motor Vehicles that the student no fonger
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meets the conditions for a driving eligibility certificate under G.S. 20-1/{n)(1} or G.S. 20-11{(nl), if applicable, in the
event that this disclosure is necessary to comply with G.S. 20-11 or G.8, 20-13.2, Other than identifying under which
statutory subsection the student is no longer eligible, no other details or information concerning the student’s school
record shall be released pursuant to this consent. This form shall be used for students enrclled in public schools or char-

ter schools,

The State Board of Education may use funds appropriated for drivers education to cover the costs of driving eli-
gibility certificates.

(29) To Issue Special High School Diplomas to Veterans of World War II, Korea, and Vietnam., -- The State
Board of Education shall issue special high school diplomas to all honorably discharged veterans of World War II, the
Koreat Conflict, and the Vietnam era who request special diplomas and have not previously received high sehool di-
plomas.

(30} Duty to Adopt Model Guidelines and Policies for the Establishment of Local Task Forces on Closing the
Academic Achievement Gap, -- The State Board shall adopt a Model for local schoo] administrative unifs to use as a
guideline to establish local task forces on closing the academic achievement gap at the diseretion of the local board. The
purpose of each task force is to advise and work with its local board of education and administration on closing the gap
in academic achievement and on developing a collaborative plan for achigving that goal. The State Board shall consider
the recommendations of the Commission on Improving the Academic Achieverent of Minority and At-Risk Students
to the 2001 Session of the General Assembly in establishing its guidelines.

(30a) Duty to Assist Schools in Meeting Adequate Yearly Progress, ~ The State Board of Education shall:

a, Identify which schools are meeting adequate yearly progress with subgroups as specified in the No Child Left
Bebind Act of 2001;

b, Study the instructional, administrative, and fiscal practices and policies employed by the schools selected by
the State Board of Education that are meeting adequate yearly progress specified in the No Child Left Behind Act of
2001;

c. Create assistance models for each subgroup based on the practices and policies used in schools that are meet-
ing adequate yearly progress. The schools of education at the constituent institutions of The University of North Caro-
lina, in collaboration with the University of North Carolina Center for School Leadership Development, shall assist the
State Board of Education in developlng these models; and

d. Offer technica! assistance based on these assistance models to local school administrative units not meeting
adequate yearly progress, giving priority to those local school administrative units with high concentrations of schools
that are not meeting adequate yearly progress. The State Board of Education shall determine the number of local school
administrative units that can be served effectively in the first two years. This technical assistance shall include pesr as-
sistance and professional development by teachers, support personnel, and adminisirators in schools with subgroups that
are mesting adequate yearly progress,

(31) To Adopt Guidelines for Individual Diabetes Care Plans. -- The State Board shail adopt guidelines for the
development and implementation of individual diabetes care plans, The State Board shall consul with the Noith Caro-
lina Diabetes Advisory Council established by the Department of Health and Hurnan Services In the development of
these guidelines. The State Board also shall consult with local school administrasive unit employees who have been des-
ignated as responsible for coordinating thelr individual unit's efforts to comply with federal regulations adopted under
Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794. In its development of these guidelines, the
State Board shall refer to the guidelines recommended by the American Diabetes Association for the management of
children with diabetes in the school and day care setting and shall consider recent resolutions by the United States De-
pariment of Education's Offive of Civil Rights of investigations into coinplaints alleging discrimination against studenis
with diabetes,

‘The guidelines adopted by the State Board shall include:

a, Procedures for the devslopment of an individual diabetes care plan at the written request of the student's par-
ent or guardian, end involving the parent or gnardian, the student's health cave provider, the student's classroom teacher,
the student if appropriate, the school nurse if available, and other appropriate school personnel.

b. Procedures for regular review of an individual care plan,
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¢. Information to be included in a diabetes care plan, including the responsibilities and appropriate staff devel-
opment for teachers and other school personnel, an emergency care plan, the identification of allowable actions to be
taken, the extent to which the student is able to participate in the student's diabetes care and management, and other
information necessary for teachers and other school personnel in order to offer appropriate assistance and support to the
student. The State Board shall ensure that the information and allowable actions included in a diabetes care plan as re-
quired in this subdivision meet or exceed the American Diabetes Association's recommendations for the management of
children with diabetes in the school and day care setting,

d. Information and staff development to be made available to teachers and other school personnel in order to
appropriately support and assist students with digbetes.

The State Board shall ensure that these guidelines are updated as necessary and shall ensure that the guidelines
and auy subsequent changes are published and disseminated to local schoo] administrative units,

{32) Duty to Encourage Early Eniry of Motivated Stodents into Four-Year College Programs, -~ The State Board
of Education, in cooperation with the Education Cabinet, shall work with local school administrative units, the constitu-
ent institutions of The University of North Carolina, local community colleges, and private collepes and universities to
(i) encourage early entry of motivated students into four-year college programs and tfo (it} ensure that there are opportu-
nities at four-year institutions for academically talented high schoof students to get an early start on college coursework,
either at nearby institutions or through distance learning,

The State Board of Education shall also adopt policies directing school gnidance counselors fo make ninth grade
students aware of the potential to complete the high school courses required for college entry in a three~year period.

(33) Duty to Deveiop Recommended Programs for Use in Schools on Memorial Day, - The State Board of Edu-
cation shall develop recommended instructional programs that enable students to gain a better understanding of the
meaning and importance of Memorial Day, All schools, especially schools that hold school on Memorial Day, shall
Instruct students on the significance of Memorial Day.

(34) Duty to Protect the Health of School-Age Children From Toxicants at School. - The State Board shall ad-
dress public health and environmental issues in the classroom and on school grounds by doing all of the following:

a. Develop guidetines for sealing existing arsenic-treated wood in playground equipment or establish a time line
for removing existing arsenic-treated wood on playgrounds and testing the soil on schoo! grounds for contamination
caused by ths leaching of arsenic-treated wood in other areas where children may be at particulatly high risk of expo-
sure,

b. Establish guidelines to reduce students' exposure to diesel emissions that can occur as a result of unnecessary
school bus idling, nose-to-tail parking, and inefficient route assignments,

¢, Study methods for mold and mildew prevention and mitigation and incorporate recommendations into the
public school facilities guidelines as needed.

d. Establish guidelines for Integrated Pest Management consistent with the policy of The North Carolina School
Boards Association, Inc,, as published in 2004, These guidelines may be updated as needed to reflect chariges in tech-
rology.

e. Establish guidelines for notification of students’ parents, guardians, or custodians as well as schoo! staff of
pesticide use on school grounds.

(35) To Encourage Local Boards of Education to Enter into Agreements Regarding the Joint Use of Facilitics for
Physical Activity. - The State Board of Education shall encourage local boards of education to enfer into agreements
with local governments and ofher entities regarding the joint use of their facilities for physical activity. The agreements
should delineate opportunities, guidelines, and the roles and responsibilities of the parties, including responsibilities for
maintenance and liability.

(36) Duty to Charge Tuition for the Governor's School of North Carolina. -- The State Board of Education may
implement a tuition charge for students attending the Governor's Schoo] of North Carolina to cover the costs of the
School.
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(37) To Adopt Guidelines for Fitness Testing, - The State Board of Education shall zdopt guidelines for the de-
velopment and implementation of evidence-based fitness testing for students statewide in grades kindergarten through
eight,

(38) Duty to Report Certain Information Regarding Students With Immediate Family Members in the Military. «
The State Board of Education shall submit an annual report no later than March 15 of each year to the Joint Legislative
Education Oversight Committee and to the House of Representatives and Senate Appropriations Subcommittees on
Education containing the information relating to the needs of students with immediate family members in the military
submiited to it pursuant to G.8. 715C-47(60).

(39) Power fo Accredit Schools. -- Upon the request of a local board of education, the State Board of Education
shall evaluate schools in local school admindstrative units to determine whether the education provided by those schools
meets acceptable levels of quality. The State Board shall adopt rigorous academic standards for accreditation after con-
sideration of (i) the standards of regional and nationai acerediting agencies, (i) the Common Core Standards adopted by
the National Governors Association Center for Best Practices and the Council of Chief State School Officess, and (iii)
other information it deems appropriate,

The local school administrative unit shall compensate the State Board for the actual costs of the acereditation
process.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2005

SESSION LAW 2005-276
SENATE BILL 622

AN ACT TO MAKE BASE BUDGET APPROPRIATIONS FOR CURRENT
OPERATIONS OF STATE DEPARTMENTS, INSTITUTIONS, AND
AGENCIES, AND FOR OTHER PURPOSES.

The General Assembly of North Carolina enacts:

PART I, INTRODUCTION AND TITLE OF ACT

INTRODUCTION

SECTION 1.1. The appropriations made in this act are for maximum
amounts necessary to provide the services and accomplish the purposes described in the
budget in accordance with the Executive Budget Act. Savings shall be effected where
the total amounts appropriated are not required to perform these services and
accomplish these purposes and the savings shall revert to the appropriate fund at the end
of each fiscal year, except as otherwise provided by law.

TITLE OF ACT
SECTION 1.2, This act shall be known as the "Current Operations and

Capital Improvements Appropriations Act of 2005."
PART II. CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

SECTION 2.1. Appropriations from the General Fund of the State for the
maintenance of the State departments, institutions, and agencies, and for other purposes
as enumerated, are made for the biennium ending June 30, 2007, according to the
following schedule:

Current Operations - General Fund 2005-2006 2006-2007
EDUCATION
Community Colleges System Office $ 787,685,943 § 767,295,886

Department of Public Instrucﬁon 6,607,998,945 6,579,807,097
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findings and recommendations to the Senate Appropriations Committee on Health and
Human Services, the House of Representatives Appropriations Subcommittee on Health
and Human Services, and the Fiscal Research Division by April 30, 2006.

MORE AT FOUR

SECTION 10.67.(a) Of the funds appropriated in this act to the Department
of Health and Human Services, the sum of sixty-six million six hundred forty-six
thousand six hundred fifty-three dollars ($66,646,653) for the 2005-2006 fiscal year and
the sum of sixty-six million six hundred forty-six thousand six hundred fifty-three
dollars ($66,646,653) for the 2006-2007 fiscal year shall be vsed to implement "More at
Four”, a voluntary prekindergarten program for at-risk four-year-olds.

SECTION 10.67.(b) The Department of Health and Human Services and the
Department of Public Instruction, with guidance from the Task Force, shall continue the
implementation of the "More at Four" prekindergarten program for at-risk
four-year-olds who are at risk of failure in kindergarten. The program is available
statewide to all counties that choose to participate, including underserved areas. The
goal of the program is to provide quality prekindergarten services to a greater number of
at-risk children in order to enhance kindergarten readiness for these children, The
program shall be consistent with standards and assessments established jointly by the
Department of Health and Human Services and the Department of Public Instruction.
The program shall include:

(I) A process and system for identifying children at risk of academic

failure.

(2) A process and system for identifying children who are not being
served first priotity in formal early education programs, such as child
care, public or private preschools, Head Start, Early Head Start, early
intervention programs, or other such programs, who demonstrate
educational needs, and who are eligible to enter kindergarten the next
school year, as well as children who are underserved,

(3) A owriculum or several cutricula that are recommended by the Task
Force. The Task Force will identify and approve appropriate
research-based curricula, These curricula shall: (i) focus primarily on
oral langnage and emergent literacy; (ii) engage children through key
experiences and provide background knowledge requisite for formal
learning and successful reading in the early elementary years; (iii)
involve active learning; (iv) promote measurable kindergarten
language-readiness skills that focus on emergent literacy and
mathematical skills; and (v) develop skills that will prepare children
emotionally and socially for kindergarten,

(4)  An emphasis on ongoing family involvement with the prekindergarten
program.

(5) Evaluation of child progress through preassessment and
postassessment of children in the statewide evaluation, as well as
ongoing assessment of the children by teachers.

Senate Bill 622 Session Law 2005-276 Page 235
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(6)  Guidelines for a system to reimburse local school boards and systems,
private child care providers, and other entities willing to establish and
provide prekindergarten programs to serve at-risk children,

(7) A system built upon existing local school boards and systems, private
child care providers, and other entities that demonstrate the ability to
establish or expand prekindergarten capacity.

(8) A quality-control system. Participating providers shall comply with
standards and guidelines as established by the Department of Health
and Human Services, the Depariment of Public Instruction, and the
Task Force. The Department may use the child care rating system to
assist in determining program participation.

(9) Standards for minimum teacher qualifications. A portion of the
classroom sites initially funded shall have at least one teacher who is
certified or provisionally certified in birth-to-kindergarten education.

(10) A local contribution. Programs must demonsirate that they are
accessing resources other than "More at Four™.

(11) A system of accountability.

(12) Consideration of the reallocation of existing funds. In order to
maximize current funding and resources, the Department of Health and
Human Services, the Department of Public Instruction, and the Task
Force shall consider the reallocation of existing funds from State and
local programs that provide prekindergarten-related care and services.

SECTION 10.67.(c) The Department of Health and Human Setrvices shall

plan for expansion of the "More at Four" program within existing resources to include
four- and five-star-rated centers and schools serving four-year-olds and develop
guidelines for these programs. The Department shall analyze guidelines for use of the
"More at Four" funds, State subsidy funds, and Smart Start subsidy funds and devise a
complementary plan for administration of funds for all four-year-old classrooms. The
four- and five-star-rated centers that choose to become a "More at Four" program shall,
at a minimum, receive curricula and access to training and workshops for "More at
Four" programs and be considered along with other "More at Fow" programs for
T.E.A.CH. funding. The Department shall ensure that no individual receives funding
from more than one source for the same purpose or activity during the same funding
period. For purposes of this subsection, sources shail include T.E.A.CH., WA.GES.,
and T.E.A.C.H. Health Insurance programs for individual recipients.

The "More at Four" program shall review the number of slots filled by

‘counties on a monthly basis and shift the unfilled slots to counties with waiting lists.
The shifting of slots shall occur through December 30, 2005, at which time any
rernaining funds for slots unfilled shall be used to meet the needs of the waiting list for
subsidized child care,
‘ SECTION 10.67.(d) The Department of Health and Human Services, the
Department of Public Instruction, and the Task Force shall submit a repoit by February
1, 2006, to the Joint Legislative Commission on Governmental Operations, the Joint
Legislative Education Oversight Committee, the Senate Appropriations Committee on

Page 236 Session Law 2005276 Senate Bill 622
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSTON 2007

SESSION LAW 2007-323
HOUSE BILL 1473

AN ACT TO MAKE BASE BUDGET APPROPRIATIONS FOR CURRENT
OPERATIONS OF STATE DEPARTMENTS, INSTITUTIONS, AND
AGENCIES, AND FOR OTHER PURPOSES.

The General Assembly of North Caroliha enacts:

PART I. INTRODUCTION AND TITLE OF ACT

INTRODUCTION

SECTION 1.1. The appropriations made in this act are for maximum
amounts necessary to provide the services and accomplish the purposes described in the
budget. Savings shall be effected where the total amounts appropriated are not required
to perforin these services and accomplish these purposes and, except as allowed by the
State Budget Act, or this act, the savings shall revert to the appropriate fund at the end
of each fiscal year,

TITLE OF ACT
SECTION 1.2, This act shall be known as the "Current Operations and
Capital Improvements Appropriations Act of 2007."

PART II. CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

SECTION 2.1. Appropriations from the General Fund of the State for the
maintenance of the State departments, institutions, and agencies, and for other purposes
as enumerated, are made for the biennium ending June 30, 2009, according to the
following schedule:

Current Operations — General Fund 2007-2008 2008-2009
EDUCATION
Community Colleges System Office $ 938,106,160 $ 899,643,003

Department of Public Instruction 7,714,429,569 7,708,315,285
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student achievement, retention, and employability; and (ii) recommendations for
improvement of the program.

NC WISE POSITIONS

SECTION 7.22, Notwithstanding G.S. 143C-6-4, the State Board of
Education may, subject to the approval of the Office of State Budget and Management,
in consultation with the Office of Information Technology Services, and after
consultation with the Joint Legislative Commission on Governmental Operations, use
funds appropriated in this act for NC WISE to create a maximum of 10 positions and
incur expenditures necessary to maintain and administer the NC WISE system within
the Depariment of Public Instruction.

21ST CENTURY LITERACY COACHES

SECTION 7.23.(a) Funds are appropriated in this act to support the
selection and hiring of new literacy coaches for middle schools or other public schools
with an eighth grade class. No more than one literacy coach shall be placed in each
such school. The State Board of Education, in consultation with the North Carolina
Teacher Academy, shail develop a site selection process including formal criteria. The
site must receive formal approval by the State Board of Education to receive funds for
this purpose. To be selected schools must:

(1)  Contain an eighth grade class, and

(2) Ensure that literacy coaches will have no administrative

responsibilities in the schools in which they are placed,

SECTION 7.23.(b) Naticnal Board for Professional Teaching Standards
(NBPTS) certified teachers serving in these positions shall be exempt from the
requirements in G.S. 115C-296.2(b)(2)d. and shall remain on the NBPTS teacher salary
schedule,

MORE AT FOUR PROGRAM AND OFFICE OF SCHOOL READINESS
SECTION 7.24.(a) The Department of Public Instruction shall continue the
implementation of the "More at Four" prekindergarten program for at-risk
four-year-olds who are at risk of failure in kindergarten. The program is available
statewide to all counties that choose to participate, including underserved areas, The
goal of the program is to provide quality prekindergarten services to a greater number of
at-risk children in order to enhance kindergarten readiness for these children. The
program shall be consistent with standards and assessments established jointly by the
Department of Health and Human Services and the Department of Public Instruction.

The program shall include:
(1) A process and system for identifying children at risk of academic
failure,

(2) A process and system for identifying children who are not being
served in formal early education programs, such as child care, public
or private preschools, Head Start, Early Head Start, eatly intervention
programs, or other such programs, who demonstrate educational needs,

Page 50 Session Law 2007-323 ‘ House Biil 1473
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and who are eligible to enter kindergarten the next school year, as well
as children who are underserved.

A curriculum or several curricula that are research-based and/or built
on sound instructional theory, These curricula shall: (i) focus primarily
on oral language and emergent literacy; (ii) engage children through
key experiences and provide background knowledge requisite for
formal learning and successful reading in the early elementary years;
(iii) involve active learning; (iv) promote measurable kindergarten
language-readiness skills that focus on emergent literacy and
mathematical skills; and (v) develop skills that will prepare children
emotionally and socially for kindergarten,

An emphasis on ongoing family involvement with the prekindergarten
program,

Evaluation of child progress through a statewide evaluation, as well as
ongoing assessment of the children by teachers.

Guidelines for a system to reimburse local school boards and systems,
private child care providers, and other entities willing to establish and
provide prekindergarten programs to serve at-risk children,

A system built upon existing local school boards and systems, private
child care providers, and other entities that demonstrate the ability to
establish or expand prekindergarten capacity.

A quality-control system. Participating providers shall comply with
standards and guidelines as established by the Department of Health
and Human Services and the Department of Public Instruction. The
Department may use the child care rating system to assist in
determining program participation.

Standards for minimum teacher qualifications, A portion of the
classroom sites initially funded shail have at least one teacher who is
certified or provisionally ceriified in birth-to-lkindergarten education.

A local contribution, Programs must demonstrate that they are
accessing resources other than "More at Four.”

A system of accountability.

Consideration of the reallocation of existing fonds, In order to
maximize current funding and resources, the Department of Health and
Human Services and the Department of Public Instruction shall
consider the reallocation of existing funds firom State and local
programs that provide prekindergarten-related care and services,

SECTION 7.24.(b) The Department of Public Instruction shall implement a
plan to expand "More at Four" program standards within existing resources to include
four- and five-star-rated centers and schools serving four-year-olds and develop
guidelines for these programs. The "NC Prekindergarten Program Standards" initiative
shall recognize four- and five-star-rated centers that choose to apply and meet
equivalent "More at Four" program standards as high quality pre-k classrooms.
Classrooms meeting these standards shall have access to training and workshops for

House Bill 1473
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“More at Four” programs, Whenever expansion slots are available, these classrooms
shall have first priority to receive them.

The “"More at Four" program shall review the number of slots filled by
counties on a monthly basis and shift the unfilled slots to counties with waiting lists.
The shifting of slots shall ocour through January 31 of each year, at which time any
remaining funds for slots unfilled shall be used to meet the needs of the waiting list for
subsidized child care.

SECTION 7.24.(c) The Department of Public Instruction shall submit a
report by February 1, 2008, to the Joint Legislative Commission on Governmental
Operations, the Joint Legislative Education Oversight Committee, the Senate
Appropriations Committee on Education, the House of Representatives Appropriations
Subcommittee on Education, and the Fiscal Research Division, This final report shall
include the following:

(1)  The number of children participating in the program.

(2)  The number of children participating in the program who have never
been served in other early education programs, such as child care,
public or private preschool, Head Start, Early Head Start, or early
intervention programs,

(3)  The expected expenditures for the programs and the source of the local
match for each grantee.

(4) The location of program sites and the corresponding number of
children participating in the program at each site,

(5) A comprehensive cost analysis of the program, including the cost per
child served by the program.

(6) The status of the NC Prekindergarten initiatives as outlined in this
section,

SECTION 7.24.(d) For the 2007-2008 and the 2008-2009 fiscal years, the

"More at Four” program shall establish income eligibility requirements for the program
not to exceed seventy-five percent (75%) of the State median income. Up to twenty
percent (20%) of children enrolled may have family incomes in excess of seventy-five
percent (75%) of median income if they have other designated risk factors, Furthermore,
any age-eligible child of (i) an active duty member of the armed forces of the United
States, including the North Carolina National Guard, State military forces, or a reserve
component of the armed forces, who is ordered to active duty by the proper authority
within the last 18 months or expected to be ordered within the next 18 months, or (ii) a
member of the armed forces of the United States, including the North Carolina National
Guard, State military forces, or a reserve component of the armed forces, who was
injured or killed while serving on active duty, shall be eligible for the program.

SECTION 7.24.(e} The "More at Four" program funding shall not supplant
any funding for classrooms serving four-year-olds as of the 2005-2006 fiscal year,
Support of existing four-year-old classrooms with "More at Four" program funding
shall be permitted when current funding is eliminated, reduced, or redirected as required
to meet other specified federal or State educational mandates.

Page 52 Session Law 2007-323 House Bill 1473
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SECTION 7.24.(f) If a county is unable to increase "More at Four" slots
because of a documented lack of available resources necessary to provide the required
local contribution for the additional slots allocated to the county for the 2007-2008
fiscal year, the contract agency for that county may appeal to the Office of School
Readiness for an exception to the required local amount for those additional slots, The
Office of School Readiness may grant an exception and allot funds to pay up to ninety
percent (90%) of the full cost of the additional slots for that county if it finds that (i)
there is in fact a documented lack of available resources in the county and (i) granting
the exception will not reduce access statewide to "More at Four” slots.

ADMINISTRATIVE FUNDING FOR TEACHING FELLOWS PROGRAM
SECTION 7.25.{a) G.8, 115C-363.23A(f) reads as rewritten:

"(f) Al funds appropriated to or otherwise received by the Teaching Fellows
Program for scholarships, all funds received as repayment of scholarship loans, and all
interest earned on these funds, shall be placed in a revolving fund. This revolving fund
shall be used for scholarship loans granted under the Teaching Fellows Program. With
the prior approval of the General Assembly in the Cuirent Operations Appropriations
Act, the revolving fund may also be used for campus and summer program suppott, and
costs lelated to dlsbursement of awards and coHection of loan repayments

Forum, as admmlstx ator foz the Teachmg Fellows Bfegl—am—{e& P1 ogram, may use up to
gight hundred ten thousand dollars ($810.000) annually from the fund balance for costs
associated with administration of the Teaching Fellows Program.”

SECTION 7.25.(b) The funding provided for in this section shall be used to
meet current administrative expenses of the Program and contimue minority recruitment
initiatives.

SECTION 7.25{c) The Teaching Fellows Program shall report to the Joint
Legislative Education Oversight Committee by March 15, 2008, on:

(1)  Actual expenditures for the 2006-2007 fiscal year and budgeted

expenditures for the 2007-2008 fiscal year for administration of the
Program and

(2)  Initiatives to recruit minorities to the Program.

SECTION 7.25(d) The General Assembly urges the North Carolina
Teaching Fellows Commission to use funds available in the revolving furid to establish
additional teaching fellows scholarships.

NO COST SUMMER SCHOOL OR OTHER REMEDIATION ACTIVITIES

SECTION 7.26.(a) G.S, 115C-105.41 prohibits charging fuition or fees to
Students at Risk for Academic Failure. Effective July 1, 2007, local school
administrative units shall formally communicate to at-risk students and their parents or
guardians that there will be no charge for participation in intervention
activities/practices offered by the local schoo! administrative units to at-risk students, or
for transportation necessary for participation in the intervention activities.

House Bill 1473 Session Law 2007-323 Page 53
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

SESSION LAW 2008-107
HOUSE BILL 2436

AN ACT TO MODIFY THE CURRENT OPERATIONS AND CAPITAL
APPROPRIATIONS ACT OF 2007, TO AUTHORIZE INDEBTEDNESS FOR
CAPITAL PROJECTS, AND TO MAKE VARIOUS TAX LAW AND FEE
CHANGES.

The General Assembly of North Carolina enacts:
PART L INTRODUCTION AND TITLE OF ACT

INTRODUCTION

SECTION 1.1, The appropriations made in this act are for maximum
amounts necessary to provide the services and accomplish the purposes described in the
budget. Savings shall be effected where the total amounts appropriated are not required
to perform these services and accomplish these purposes and, except as allowed by the
State Budget Act, or this act, the savings shall revert to the appropriate fund at the end
of each fiscal year as provided in G.S. 143C-1-2(b).

TITLE
SECTION 1.2. This act shall be known as "The Current Operations and

Capital Improvements Appropriations Act of 2008."
PART I, CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

SECTION 2.1. Appropriations from the General Fund of the State for the
maintenance of the State departments, institutions, and agencies, and for other purposes
as enumerated, are adjusted for the fiscal year ending Fune 30, 2009, according to the
schedule that follows, Amounts set out in brackets are reductions from General Fund
appropriations for the 2008-2009 fiscal year.

Current Operations — General Fund ¥Y 2008-2009
EDUCATION
Community Colleges System Office $ 33,639,698

Department of Public Instruction 93,731,253
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SECTION 7.15, Local school administrative units may use funds
approptiated for Learn and Earn Online for college-level courses taught by university
instructors at public schools, Instruction for these courses shall be partially delivered
online, Payments related to the textbooks and the prorated cost of the instructor shall be
paid to the university supplying the instruction.

The State Board of Education shall adopt policies to establish guidelines and
reimbursement procedures.

COMPREHENSIVE SUPPORT FOR SCHOOL SYSTEMS AND SCHOOLS
SECTION 7.16, If a local school administrative unit is designated by the
State Board of Education as a targeted school district for comprehensive support, the
State Board may:
(1)  Authorize additional flexibility with regard to State allotments to allow
"~ the State Board's assigned support team and the local school
administrative unit's leadership to redirect State funding to address the
identified reform requirements, This additional flexibility shall not
increase overall State funding available to the unit,
(2) Use funds already appropriated to the State Board of Education to
allocate time-limited finds to implement sirategies identified by the
State Board's assigned support team and the school unit's leadership.
The State Board shall adopt policies regarding (i) the strategies for
which these time-limited funds may be used and (ii) the maximum
time a unit may receive these funds, This funding shall not be allotted
for more than one fiscal year, This funding is intended to allow the
implementation of necessary reform initiatives while the unit obtains
local funding or identifies other State or federal funding to cover the
initiatives,

MORE AT FOUR PROGRAM _
SECTION 7.17.(a) Section 7.24(f) of 8.L. 2007-323 reads as rewritten:

"SECTION 7.24.(f) If a county is unable to increase "More at Four" slots because
of a documented lack of available resources necessary to provide the required local
contribution for the additional slots allocated to the county for the 2007-2008 fiscal
yearr-year or the 2008-2009 fiscal year, the contract agency for that county may appeal
to the Office of School Readiness for an exception to the required local amount for
those additional slots. The Office of School Readiness may grant an exception and allot
funds to pay up to ninety percent (90%) of the full cost of the additional slots for that
county if it finds that (i) there is in fact a documented lack of available resources in the
county and (i) granting the exception will not reduce access statewide to "More at
Four" slots."

SECTION 7.17.(b) The Office of School Readiness shall develop a plan to
tier the local More at Four slots that are in child care facilities, based on child care
subsidy market rates, The Office of School Readiness shall report the plan to the House
of Representatives Appropriations Subcommittee on Education, the Senate
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Appropriations Committee on Education, the House of Representatives Appropriations
Subcommittee on Health and Human Services, the Senate Appropriations Committee on
Health and Human Services, the Education Oversight Commitiee, and the Fiscal
Research Division by January 1, 2009.
SECTION 7.17.{¢} Section 7.24.(a)(11) of S.L. 2007-323 reads as rewritten:

“"SECTION 7.24.(a) The Department of Public Instruction shall continue the
implementation of the "More at Fowr" prekindergarten program for at-risk
four-year-olds who are at risk of failure in kindergarten, The program is available
statewide to all counties that choose to participate, including underserved areas. The
goal of the program is to provide quality prekindergarten services to a greatet mumber of
at-risk children in order to enhance kindergarten readiness for these children. The
program shall be consistent with standards and assessments established jointly by the
Department of Health and Human Services and the Depariment of Public Instruction.
_The program shall include:

(11) A system of aseountebilibraccountability to include a vearly review.,
The Department shall contract with an independent research
organization to produce an annual report to include longitudinal review
of the program and academic, behavioral, and other child-specific
outcomes. The review shall include a quasi experimental research
design of a representative sample of children who complete the More
at Four program every vear and shall report on their sustained progress
until the end of grade 9, The review shall also study a representative
sample of children who do not enter the More at Four program but
who are of the same grade level and demographic as those who
complete the program and their sustained progress shall also be
reviewed until the end of prade 9. The review shall be presented to the

Joint I egislative Oversight Committee on Education by January 31 of
gvery yeat."

PLANT OPERATION FUNDING
SECTION 7.18.(a) G.S.115C-546.2(a) reads as rewritten;
"(a) Menies—Qf the monies credited fo the Fund by the Secretary of Revenue
pursupant to G.S. 115C-546.1(b), the Siate Board of Education may allocate up io one
milfion dollars ($1.000.000) each year to the Department of Public Instruction, These
funds shall be used by the Plant Operation Section of the School Support Division to
assist each local school administrative unit with effective energy and environmental
management, effective water management, hazardous material management, clean air

guality, and_engineering support for safe, effeclive environmental practices. The
remainder of the monies in the Fund shall be allocated to the counties on a per average
daily membership basis according to the average daily membership for the budget year
as determined and certified by the State Board of Education, Interest earned on funds
allocated to each county shall be allocated to that county." '
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

SESSION LAW 2008-181
HOUSE BILL 2431

AN ACT TO PROVIDE FOR STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION,  STATUTORY  OVERSIGHT COMMITTEES AND
COMMISSIONS, AND OTHER AGENCIES, COMMITTEES, AND
COMMISSIONS.

The General Assembly of North Carolina enacts:

PART 1. TITLE
SECTION 1. This act shall be known as "The Studies Act of 2008."
PART II. LEGISLATIVE RESEARCH COMMISSION

SECTION 2.1. The Legislative Research Commission may study the topics
listed below. When applicable, the bill or resolution that originally proposed the issue or
study and the name of the sponsor are listed. Unless otherwise specified, the listed bill
or resolution refers to the measure introduced in the 2007 General Assembly. The
Commission may consider the original bill or resolution in determining the nature,
scope, and aspects of the study. The following groupings are for reference only:

{1}  Criminal Law Issues:

a. Prohibit Execution/Severe Mental Disability (H.B. 553 — Insko,
Harrison)

b, Felony Murder Rule (FLB. 787 — Earle, Harrison)

C Report Denial of Some Pistol Permits (H.B, 1287 ~ Suiton,
Jeffus, Harrison)

(2) Othen

a. Energy-Efficient State Motor Vehicle Fleet (H.B. 2720 —
Thomas, Harrison, Martin)

b. Permit/Motor Coach Companies (S.B. 285 — Swindell)

C. State Agency Related 501(c)(3) Corporations (McComas)

d. Educational Assistance For Minimum Wage Workers (H.B.
1550 — Blackwood, Wilkins, Johnson, Pierce)

e. Increase Small Brewery Limits (H.B. 1630 — Harrison, Fisher,
Jones, Crawford)

£, Television Access to State Government (H.B, 2647 — Goodwin)
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SECTION 48.5. The Commission shall make a final report, including any
proposed legislation, to the 2009 General Assembly upon its convening, The
Commission shall terminate upon filing its final report or upon the convening of the
2009 General Assembly, whichever occurs first,

PART XLIX. MORE AT FOUR YEARLY REVIEW

SECTION 49.1. Section 7.24(a)(11) of S.L. 2007-323, as amended by
Section 7.17(c) of S.L. 2008-107, reads as rewritten:

"SECTION 7.24.(a) The Department of Public Instruction shall contirme the
implementation of the "More at Four" prekindergarten program for at-risk
four-year-olds who are at risk of failure in kindergarten. The program is available
statewide to all counties that choose to participate, including underserved areas. The
goal of the program is to provide quality prekindergarten services to a preater number of
at-risk children in order to enhance kindergarten readiness for these children. The
program shall be consistent with standards and assessments established jointly by the
Department of Health and Human Services and the Department of Public Instruction.
The program shall include:

(11) A system of accountability to include a yearly review. The Departrment
shall contract with an independent research organization to produce an
annual report to include iongitudinal review of the program and
academic, behavioral, and other child-specific outcomes. The review
shall also include a test of the feasibility of conducting a quasi

experimental research design ef-with a representative sample or
samples of children who complefe the More at Four program every

vear and children of comparable demographics and grade levels that
do not particmate in 2 Mme at Fou: mogtam sh&lrl—-repeft—eﬁ—the&

fewewed—uﬁm!ehe—eﬁd—eilgméerQ—The review shall be pr esented to the
Joint Legislative Oversight Commﬁ:tee on Education by January 31 of

every year,"
PART L. OUT-OF-STATE TRAVEL
SECTION 50.1. For legislative studies authorized by this act, out-of-state
travel must be authorized by the President Pro Tempore of the Senate or the Speaker of
the House of Representatives, as appropriate,

PART LI BILL AND RESOLUTION REFERENCES
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2009

SESSION LAW 2010-31
SENATE BILL 897

AN ACT TO MODIFY THE CURRENT OPERATIONS AND CAPITAL IMPROVEMENTS
APPROPRIATIONS ACT OF 2009 AND FOR OTHER PURPOSES.

The General Assembly of North Carolina enacts:

PART L INTRODUCTION AND TITLE OF ACT

TITLE OF ACT
SECTION 1.1, This act shall be known as "The Current Operations and Capital
Improvements Appropriations Act of 2010."

INTRODUCTION

SECTION 1.2, The appropriations made in this act are for maximum amounts
necessary to provide the services and accomplish the purposes described in the budget. Savings
shall be effected where the total amounts appropriated are not required to perform these
services and accomplish these putposes and, except as allowed by the State Budget Act, or this
act, the savings shall revert to the appropriate fund at the end of each fiscal year as provided in
G.S. 143C-1-2(b).

PART II. CURRENT OPERATIONS AND EXPANSION GENERAL FUND

CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

SECTION 2.1, Appropriations from the General Fund of the State for the
maintenance of the State departments, institutions, and agencies, and for other purposes as
enumerated, are adjusted for the fiscal year ending June 30, 2011, according to the schedule
that follows. Amounts set out in brackets are reductions from General Fund appropriations for
the 2010-2011 fiscal year. '

Current Operations — General Fund 2010-2011
EDUCATION
Community Colleges System Office $ 42,668,183
Department of Public Instruction (275,244,311)
University of North Carolina — Board of Governors
Appalachian State University 1,998,580
East Carolina University ,
Academic Affairs ' 5,851,230

Elizabeth City State University 750,308

WA

* &
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¢} Course quality standards are established and met.

(2)  All e-learning opportunities offered by State-funded entities to public school
students are consolidated under the North Carolina Virtual Public School
program, eliminating course duplication.

(3)  All courses offered through NCVYPS are aligned to the NWorth Carolina
Standard Course of Study,

SECTION 7.4.(f) Funds for the administration of NCVPS shali be capped at a

maximum of fifteen percent (15%) per year of the funds transferred to NCVPS.

MORE AT FOUR PROGRAM

SECTION 7.5.a) The Department of Public Insttuction shall continue the
implementation of the More at Four prekindergarten program for four-year-olds who are at risk
for school failure in all counties. The State prekindergarten program shall serve children who
reach the age of four on or before August 31 of that school year and who meet eiigibility
criteria that indicate a child's risk for school failure. Prekindergarten classrooms shall be
operated in public schools, Head Start programs, and licensed child care facilities that choose to
patticipate under procedures defined by the Office of Early Learning within the Department of
Public Instruction, All such classrooms shall be subject to the supervision of the Office of Early
Learning and shall be operated in accordance with standards adopted by the State Board of
Education,

SECTION 7.5.(b) The Office of Eatly Learning shall specify program standards
and requirements addressing:

(1)  Early learning standards and curricula;

(2)  Teacher education and specialized training;

(3)  Teacher in-service training and professional development;

(4)  Maximum class size;

(5)  Staff-child ratio;

()] Screenings, referrals, and support services;

(7Y  Meals; and

® Monitoring of sites to demonstrate adherence to State programs standards.

SECTION 7.5(c) The State Board of Education shall submit an annual report no
later than March 15 of each year to the Joint Legislative Commission on Governmental
Operations, the Joint Legislative Education Oversight Commitice, the Senate Appropriations
Committes on Education, the House of Representatives Appropriations Subcommittee on
Education, the Office of State Budget and Management, and the Fiscal Research Division. The
report shall include the following;

(1}  The number of children participating in State prelindergarten,

(2)  The number of children participating in State prekindergarten who have
never been served in other early education programs, such as child care,
public or private prescheol, Head Start, Early Head Start, or early
intervention programs.

(3)  The expected State prekindergarten expenditures for the programs and the
source of the local contributions,

(4)  The results of an annual evaluation of the program,

SECTION 7.5.(d) The Office of Early Learning shall establish income eligibility
requirements for the program not to exceed seventy-five percent (75%) of the State median
income. Up to twenty percent (20%) of children surolled may have family incomes in excess of
seventy-five percent (75%) of median income if they have other designated risk factors.
Furthermore, any age-eligible child of (i) an active duty member of the armed forces of the
United States, including the North Carolina National Guard, State military forces, or a resetve
component of the armed forces, who is ordered to active duty by the proper authority within the
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2611

SESSION LAW 2011-145
HOUSE BILL 200

AN ACT TO SPUR THE CREATION OF PRIVATE SECTOR JOBS; REORGANIZE AND
REFORM STATE GOVERNMENT; MAKE BASE BUDGET APPROPRIATIONS FOR
CURRENT OPERATIONS OF STATE DEPARTMENTS AND INSTITUTIONS; AND
TO ENACT BUDGET RELATED AMENDMENTS.

The General Assembly of North Carolina enacts:
PART L. INTRODUCTION AND TITLE OF ACT

TITLE
SECTION 1.1. This act shall be known as the "Current Operations and Capital

Improvements Appropriations Act of 2611."

INTRODUCTION

SECTION 1.2. The appropriations made in this act are for maximum amounts
necessary to provide the services and accomplish the purposes described in the budget.
Savings shall be effected where the total amounts appropriated are not required to perform
these services and accomplish these purposes and, except as allowed by the State Budget Act,
or this act, the savings shall revert to the appropriate fund at the end of each fiscal year.

PART II. CURRENT OPERATIONS AND EXPANSION GENERAL FUND

CURRENT OPERATIONS AND EXPANSION/GENERAL FUND

SECTION 2.1. Appropriations from the General Fund of the State for the
maintenance of the State departments, institutions, and agencies, and for other purposes as
enumerated, are made for the fiscal biennium ending June 30, 2013, according to the following
schedule:

2012-2013

Current Operations — General Fund 2011-2012
EDUCATION
Community Colleges System Office _ $ 985,000,000 $ 985,000,000
Department of Public Instruction 7.464,492,057 7.450,000,000
University of North Carolina — Board of Governors
Appalachian State University 145,563,319 145,680,676
East Carolina University
Academic Affairs 247,397,807 247,397,807
Health Affairs 65,196,439 65,196,439
Elizabeth City State University 38,226,042 38,398,361
Fayetteville State University 56,925,951 56,925,951
NC A&T State University 105,355,8G5 105,794,754
NC Central University 94,342,683 94,342 683
NC State University
Academic Affairs 434,563,241 434,677,423
Agricultural Research 59,239,461 59,239,461
Agricultural Extension 43,539,609 43,539,609

*
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use for administrative costs at four percent (4%) of the county's total child care subsidy funds
allocated in the Child Care Development Fund Block Grant plan.

CONSOLIDATE MORE AT FOUR PROGRAM INTO DIVISION OF CHILD

DEVELOPMENT

SECTION 10.7.(a) The Department of Public Instruction, Office of Early
Learning, and the Department of Health and Human Services are directed to consolidate the
More At Four program into the Division of Child Development. The Division of Child
Development is renamed the Division of Child Development and Early Education (DCDEE}).
The DCDEE is directed to maintain the More At Four program's high programmatic standards.
The Department of Health and Human Services shall assume the functions of the regulation and
monitoring system and payment and reitnbursement system for the More At Four program.

All regulation and monitoring functions shall begin July 1, 2011. The More At Four
program shall be designated as "prekindergarten"” on the five-star rating scale. All references to
"prekindergarten” in this section shall refer to the program previously titled the "More At Four™
program. All references to "non-prekindergarten” shall refer to all four- and five-star rated
facilities.

The Office of State Budget and Management shall transfer positions to the
Department of Health and Human Services to assume the regulation, monitoring, and
accounting functions within the Division of Child Development's Regulatory Services Section.
This transfer shall have all the elements of a Type I transfer as defined in G.S. 143A-6. All
funds transferred pursuant to this section shall be used for the funding of prekindergarten slots
for four-year-olds and for the management of the program. The Department of Health and
Human Services shall incorporate eight consultant positions into the regulation and accounting
sections of DCDEE, eliminate the remaining positions, and use position elimination savings for
the purpose of funding prekindergarten students. DCDEE may use funds from the transfer of
the More At Four program for continuing the teacher mentoring program and contracting for
the environmental rating scale assessments. :

SECTION 14.7.(b) The Childcare Commission shall adopt rules for programnmatic
standards for regulation of prekindergarten classrooms. The Commission shall review and
approve comprehensive, evidenced-based early childhood curricula with a reading component.
These curricula shall be added to the currently approved "More At Four" curricula,

SECTION 10.7.(c) G.S. 143B-168.4(a) reads as rewritten:

(@) The Child Care Commission of the Department of Health and Human Services shall
consist of 15-17 members. Seven of the members shall be appointed by the Governor and eight
10 by the General Assembly, fowr-five upon the recommendation of the President Pro Tempore
of the Senate, and fewr—five upon the recommendation of the Speaker of the House of
Representatives. Four of the members appointed by the Governor, two by the General
Assembly on the recommendation of the President Pro Tempore of the Senate, and two by the
General Assembly on the recommendation of the Speaker of the House of Representatives,
shall be members of the public who are not employed in, or providing, child care and who have
no financial interest in a child care facility. Two of the foregoing public members appointed by
the Governor, one of the foregoing public members recommended by the President Pro
Tempore of the Senate, and one of the foregoing public members recommended by the Speaker
of the House of Representatives shall be parents of children receiving child care services. Of
the remaining two public members appointed by the Governor, one shall be a pediatrician
currently licensed to practice in North Carolina. Three of the members appointed by the
Governor shall be child care providers, one of whom shall be affiliated with a for profit child
care center, one of whom shall be affiliated with a for profit family child care home, and one of
whom shall be affiliated with a nonprofit facility, Two of the members appointed by the
General Assembly on the recommendation of the President Pro Tempore of the Senate, and two
by the General Assembly on recommendation of the Speaker of the House of Representatives,
shall be child care providers, one affiliated with a for profit child care facility, and one
affiliated with a nonprofit child care facility. The General Assembly. upon the recommendation
of the President Pro Tempore of the Senate, and the General Assembly, upon the
recommendation of the Speaker of the House of Representatives. shall appoint two early
childhood education specialists. None may be employees of the State.”

SECTION 10.7.(d) The additional curricula approved and taught in
prekindergarten classrooms shall also be taught in four- and five-star rated facilities in the
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non-prekindergarten four-year-old classrooms, The Child Care Commission shall increase
standards in the four- and five-star-rated facilities for the purpose of placing an emphasis on
early reading. The Commission shall require the four- and five-star-rated facilities to teach
from the Commission's approved curricula. The Division of Child Development may use funds
from the Child Care Development Fund Block Grant to assist with the purchase of curricula or
adjust rates of reimbursements to cover increased costs,

SECTION 160.7.(e) The Division of Child Development and Early Education shall
adopt 2 policy to encourage all prekindergarten classrooms to blend private pay families with
prekindergarten subsidized children in the same manner that regular subsidy children are
blended with private pay children, The Division may implement a waiver or transition period
for the public classrooms, :

SECTION 10.7.(ff The prekindergarten program may continue to serve at-risk
children identified through the existing "child find” methods in which at-risk children are
currently served within the Division of Child Development. The Division of Child
Development shall setve at-risk children regardless of income. However, the total mumber of
at-risk children served shall constitute no more than twenty percent (20%) of the four-year-olds
served within the prekindergarten program. Any age-eligible child who is a child of either of
the following shall be eligible for the program: (i) an active duty member of the Armed Forces
of the United States, including the North Carolina National Guard, State military forces, or a
reserve component of the Armed Forces, who was ordered to active duty by the proper
authority within the last 18 months or is expected to be ordered within the next 18 months or
(ii) a member of the Armed Forces of the United States, including the North Carolina National
Guard, State military forces, or a reserve component of the Armed Forces, who was injured or
killed while serving on active duty. Eligibility determinations for prekindergarten participants
may continue through local education agencies and local North Carolina Partnership for
Children, Inc., parinerships. '

SECTION 10.7.(g) The Division of Child Development and Early Education
(DCDEE) shall adopt policies that improve the quality of childcare for subsidized children,
The DCDEE shall phase in a new policy in which child care subsidies will be paid, to the
extent possible, for child care in the higher quality centers and homes only, The DCDEE shall
define higher quality, and subsidy funds shall not be paid for one- or two-star-rated facilities.
For those counties with an inadequate number of three-, four-, and five-star-rated facilities, the
DCDEE shall establish a transition period that allows the facilities to continue to receive
subsidy funds while the facilities work on the increased star ratings. The DCDEE may allow
exemptions in counties where there is an inadequate number of three-, four-, and five-star-rated
facilities for nonstar-rated programs, such as religious programs.

SECTION 10.7.(h) The Division of Child Development and Early Education shall
implement a parent co-payment requirement for prekindergarten classrooms the same as what
is required of parents subject to regular child care subsidy payments. All at-risk children and
age-cligible children of military personnel as described in subsection (g) of this section are
exempt from the co-payment requirements of this subsection.

Fees for families who are required to share in the cost of care shall be established
based on a percent of gross family income and adjusted for family size. Fees shall be
determined as follows:

FAMILY SIZE PERCENT OF GROSS FAMILY INCOME
-3 10%
4-5 9%
6 or more 8%.

SECTION 16.7.()) All prekindergarten classrooms regulated pursuant to this
section shall be required to participate in the Subsidized Early Education for Kids (SEEK)
accounting system to streamline the payment function for these classrooms with a goal of
eliminating duplicative systems and streamlining the accounting and payment processes among
the subsidy reimbursement systems. Prekindetgarien funds transferred may be used to add
these programs fo SEEK.

SECTION 10.7.(j) Based on market analysis and within funds available, the
- Division of Child Development and Early Education shall establish reimbursement rates based
on newly increased requirements of four- and five-star-rated facilities and the higher teacher
standards within the prekindergarten class rooms, specifically More At Four teacher standards,
when establishing the rates of reimbursements. Additionally, the prekindergarten curriculum
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day shal] cover six and one-half to 10 hours daily and no less than 10 months per year. The
public classrooms will have a one-year transition period to become licensed through the
Division of Child Development and may continue to operate prekindergarten, formerly "More
At Four," classrooms during the 2011-2012 fiscal year.

MENTAL HEALTH CHANGES
. SECTION 10.8.(a) For the purpose of mitigating cash flow problems that many
nonsingle-stream local management entities (LMEs) experience at the beginning of each fiscal
year, the Department of Health and Human Services, Division of Mental Health,
Developmental Disabilities, and Substance Abuse Services, shall adjust the timing and method
by which allocations of service dollars are distributed to each nonsingle-stream LME. To this
- end, the allocations shall be adjusted such that at the beginning of the fiscal year the
Department shall distribute not less than one<twelfth of the LME's continuation allocation and
?ubtact the amount of the adjusted distribution from the LME's total reimbursements for the
iscal year.
SECTION 16.8.(b) Of the funds appropriated in this act fo the Department of
Health and Human Services, Division of Mental Health, Developmental Disabilities, and
Substance Abuse Services, the sum of twenty-nine million one hundred twenty-one thousand
six hundred forty-four dollars ($29,121,644) for the 2011-2012 fiscal year and the sum of
twenty-nine million one hundred twenty-one thousand six hundred forty-four dollars
(829,121,644} for the 2012-2013 fiscal year shall be allocated for the purchase of local
inpatient psychiatric beds or bed days. In addition, at the discretion of the Secretary of Health -
and Human Services, existing funds allocated to LMEs for community-based mental health,
developmental disabilities, and substance abuse services may be used to purchase additional
local inpatient psychiatric beds or bed days. These beds or bed days shall be distributed across
the State in LME catchment areas and according to need as determined by the Department. The
Department shall enter into contracis with the LMEs and community hospitals for the
management of these beds or bed days. The Departinent shall work to ensure that these
confracts are awarded equitably around all regions of the State. Local inpatient psychiatric beds
or bed days shall be managed and controlled by the LME, including the determination of which
local or State hospital the individual should be admitted to pursuant to an involuniary
commitment order, Funds shall not be allocated to LMEs but shall be held in a statewide
reserve at the Division of Mental Health, Developmental Disabilities, and Substance Abuse
Services to pay for services authorized by the LMEs and billed by the hospitals through the
LMEs. LMEs shall remit claims for payment to the Division within 15 working days of receipt
of a clean claim from the hospital and shall pay the hospital within 30 working days of receipt
of payment from the Division, If the Department determines (i) that an LME is not effectively
managing the beds or bed days for which it has responsibility, as evidenced by beds or bed days
in the local hospital not being utilized while demand for services at the State psychiatric
hospitals has not reduced, or (ii) the LME has failed to comply with the prompt payment
provisions of this subsection, the Department may contract with another LME to manage the
beds or bed days, or, notwithstanding any other provision of law to the contrary, may pay the
hospital directly. The Department shall develop reporting requiremenis for LMEs regarding the
utilization of the beds or bed days, Funds appropriaied in this section for the purchase of local
inpatient psychiatric beds or bed days shall be used to purchase additional beds or bed days not
currently funded by or through LMEs and shall not be used fo supplant other funds available or
otherwise appropriated for the purchase of psychiatric inpatient services under contract with
community hospitals, including beds or bed days being purchased through Hospital Utilization
Pilot funds appropriated in S.L. 2007-323. Not later than March 1, 2012, the Department shall
report to the House of Representatives Appropriations Subcommittee on Health and Human
Services, the Senate Appropriations Committee on Health and Human Services, the Joint
Legislative Oversight Committee on Mental Health, Developmental Disabilities, and Substance
Abuse Services, and the Fiscal Research Division on a uniform system for beds or bed days
purchased (i) with local funds, (ii) from existing State appropriations, (iii) under the Hospital
Utilization Pilot, and (iv) purchased using funds appropriated under this subsection.
SECTION 10.8.(¢) Of the funds appropriated in this act to the Department of
Health and Human Services, Division of Mental Health, Developmental Disabilities, and
Substance Abuse Services, for mobile crisis teams, the sum of five million seven hundred
thousand dollars ($5,700,000) shall be distributed to LMEs to support 30 mobile crisis teams.

Page 94 Session Law 2011-145 SL2011-0145



- App. 35 -

IN THE GENERAIL COURT OF JUSTICE

NORTH CAROLINA
SUPERIOR COURT DIVISION

WAKE COUNTY 95 Cvs 1158

HOKE COUNTY BOARD OF EDUCATION,
et al.,

TRANSCRIPT
PLAINTIFFS,
and

ASHEVILLE CITY BOARD OF EDUCATION,
et al.,

PLAINTIFF-INTERVENCRS
V.
STATE OF NORTH CAROLINA, et al.,

DEFENDANTS .

e e et e i b e L et el S fama) bt it b o Kt e et

The above-captioned case coming on for hearing at on June 22
and 23, 2011, in the Superior Court of Wake County, Raleigh,
North Carolina, before the Honorable Howard E. Manning, Jr.,

Judge Presiding, the following proceedings were had, to wit:

DATE REQUEST RECEIVED: 6/23/2011 DATE DELIVERED: 6/28/2011

Jennifer L, Kniglt, CVR-CM  Official Court Reporter
919-753-4345 Jennifer.lknight@neccouris.org
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LI\IJEAN)?RO v. STATE OF NORTH CAROLINA - June 22-23, 2011
INDE.

INDEX

Leandro, et al.,, v. State of North Carolina, et al.
Wake County File No, 55 CVS 1158

Defendant’ s Witnesses:

John Pruette
Direct Examination by Mr. Zikeo
Examination by the Court
Cross Examination by Ms. Dubis

Dr. Rebecca Garland
Direct Examination by Mr, Ziko

Plaintiff’'s Witnesses:

Frank Richard “Ricky” Lopes, Jr,
Direct Examination by Ms. Dubis
Cross Examination by Mr. Ziko

James Dornan
Direct Examination by Mr. Spearman
Cross Examination by Mr. Ziko

James Causby
"Direct Examination by Mr. Spesarman
Examination by the Court
Cross Examination by Mr. Ziko

Jennifer L, Knight, CVR-CM  Officlal Court Reporter
919-753-4345  Jennifer.Lknight@nccourts.org
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Leandro, of als v. STATE OF NORTH CARCLINA, et als, 20
JUNE 22-23, 2011

WITNESS: There are two opportunities, and let me
speak to it in this way. In private child care, there are
four and five star centers that would be considered high
quality centers. Fouf and five star centers in and of
themselves don‘t meet the standard that More at Four has set
for Pre-Kindergarten, but that’s a setting that definitely
serves a number of four-year-old children across the state.

We build our program, the More at Four program, on
a reverse delivery system. So we are serving children not
only in publi¢ school settings, in the Head Start settings
that we discussed, but we're serving them in private settings
as well, But, in private settings, we have required those

. classrooms that serve four-year-old children that receive
state dollars, state More at Four dollars, to raise the bar
and meet the standard that we have set.

80, in other words, they have to have that four-
year—degree teacher with a birth through kindergarten
license. They have to implement a research-based curriculum.
Their class size is significantly reduced. Their adunlt to
child ratio is smaller., We require health assessments at the
entry into Pre-Kindergarten, our developmental assessments,
at entry into Pre-Kindergarten, So they’re really standards
that those classrooms in the private sector had to rise to
meet to participate in More at Four,

As the program grew, the capacity of the private
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A. That’s correct,

Q. Do you have an estimate as to how much that fundirng
will be for thls next coming fiscal year, 2011-20127

A, It’'s -- the Head Start money will exist, but T
think one of the things that we need to realize with the
budget, and one of the things that is occurring, is a
requirement for a co-pay for participation in Pre-
Kindergarten. That is something that is included in the
provisions around Pre-Kindergarien implementation from this
point forward,

That co-pay gets in the waf in a significant way. Head
Start programs, Title I programs, Special Education programs,
couple with our state dollars to serve children. So what --
I’'ve demonstrated earlier where the Title I and More at Four
put resources together to serve a single child. That would
be prohibited by the co-pay, because Title I is prohibited
from charging a co-pay for participation. Head Start is
prohibited. IDEA/Special Ed is prohibited. So it really
sort of unravels this fabric of funding support that wefve
created over a decade to support children in a very
significant way, all of those programs meeting one common
state standard.

Q. And how does that work? There is a co-pay
requirement in the new budget for More at Four; is that

correct?
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gains in language/literacy and math skills as a result of
participation in More at Four.

Children at different levels of English language
proficiency showed similar gains in most language/literacy
and math skills as a result of their More at Four
participation.

And, children at different levels of cumulative risk
showed similar gains. And this is consistent with 10 years
of research on this program, We’ve -- the program has been
scrutinized and evaluated in a way that I would say no other
state program has ever been scrutinized or evaluated. And
consistently the program has shown that children entering and
children exiting the program have significant gains in
language, literacy, math, and social skills; that those gains
are most profound for the children who are most at risk; that
those gains persist through kindergarteﬁ. As we have tracked
those cohorts of children through kindergarten, we see the
trajectory of development being gained continually.

And then most importantly, the longitudinal study that
looked at More at Four participants specifically as compared
to like children who did not have the benefit of the program,
and saw significantly higher third grade EOG scores and the
academic achievement gap closed by up to 40 percent.

The résults for this program are profound, and I don't

think it’s any accident that itfs happening. T think it’s
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function. Those people, who have really worked toc ensure
that teachers aren’t in the classroom, but in fact teachers
are effective, have a network of mentors who work with these
teachers, of evaluatcrs that worked with these teachers. We
set up professional growth plans for these teachers.

We’re doing something very profound, something else that
has been featured at Pre-K Now national conference as a model
for the nation. Those staff, which I have suggested should
fill those eight slots, and being told ne, those are not the
people that we are going to hire. We are going to hire child
care regulatory consultants. People who go in and regulate
the health and safety of a classroom, a necessary job, but
that’s where they want to put thelir intention because of the
provision requirement that these public schools must now be
licensed by the Division of Child Development.

So you’re losing this wealth of instituticnal knowledge
of the program. You're losing the suppert of the program
that has made it effective to hire regulatory agents.

Q. And leaving the monitoring of the educatiocnal
component to the public schools where these children are
enrolled in More at Four programs that are in public schools,
right? There’s gonna continue te be More at Four programs in
public schools, but théy’re gonna have to be regulated
facilities, and ---

A, Well, the thing ---
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around that. We've worked closely with Exceptional
Children’s preschool to focus our resources in those
classrooms to improve the inclusive classroom settings, the
number. We're hearing pretty loudly from the LEA’s, because
of the co-pay issue, we’re really moving that tc these
standalone Exceptional Children’s classrooms that will not be
inclusive in nature, and therefore the state is really in
jeopardy of not meeting what their specific federal outcomes
are, and it could put federal rescurces in Jjeopardy as well.

I mean, that’s all -- that’s -- I mean, that’s further
evidence of the unraveling of what’s cccurred over a decade.

I would mention too, if we look at -- if we’re looking
at milestones and where the 8tate Board of Education was
going with this program, because they’ve -- they’ve been
clear to lock at what’s working here. And we’ve done
multiple —- we’ve had multiple queries, multiple evaluations,
conducted by Frank Porter Graham on the wealth of data they
have specific te child outcomes and types of settings and
teacher education. BAnd we can do that, or they can do that,
because you’ve got the public sector that by.and large is
fully licensed, the teachers in the classroom are, And
you’ve got the private sector that are still moving in that
direction,

But there was a time earlier in the program where a

significant number of private sector teachers were at the
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rates of LEA’s. The statewide average administrative cost
for that was gonna be 2.86 percent. The administrative cost
associated with the direction with the Division of Child
Development is going to be significantly higher than that.

Just the savings in that administrative cost and a 20
percent cut to the budget would have freed up another $3.2
million to serve additional children. So we were already
anticipating a cut by the General Assembly but positioning
ourselves to mitigate the damage.

Q. And in your meetings with the administrators at the
Department -~ the Division of Child Development, you’wve had
discussions about these subjects with them?

A, Yes,

Q. And they’ re aware of the problems that they will be
facing when they assume responsibility for this program?

A, I think they’re aware of a number of problems.
There are so many moving parts.here, I'm not sure that
they’' re going to understand that unfil'it is ppon them. I'm
afraid their role may be to preside over the carcass of Pre-
Kindexrgarten for the state of North Carolina.

Q. They do have a mandate to continue the program’s
high standards., There’s no real change in the mandate or the
emphasis on literacy or the objective of the program, but
you’re highlighting the administrative difficulties with the

transfer?
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A, Yes.

. And in the interest of full disclosure, the
technical amendment bill that I handed up to you as well, I
think made a few amendments to this, so I provided that to
you as well,

MS, DUBIS: And, Your Honor, we’ll mark that as
Plaintiff’s Exhibit 28.

THE COURT: As the technical amendments?

MS. DUBIS: Yes.

Q. Now, Mr. Pruette, you testified on direct aboui the
limitations in the legislation to the provision of Pre-
Kindergarten services to at-risk children, and I want to

peint you to Section 10.7(f), as in Frank, of this

legislation.

A, I'm there.

0. And would you just read, starting with the second
sentence of that section -- it staris with “The Division of

Child Development.” If you would read those two sentences of
the legislation?

A, Okay. “The Division of Child Development shall
serve at-risk children régardless of income; however, the
total number of at-risk chlldren served shall constitute no
more than 20 percent of the four-year-olds served within the
Pre-Kindergarten program.”

Q. And is that the provision of the budget legislation
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that you were referring t§ when you testified about the limit
of service that you provide to at-risk children?

A, It is,

Q, Mr, Pruette, is it fair to say under this language
that the Pre~Kindergarten program will no longer be a program
targeted at at-risk children?

A, As I read the eligibility, you would infer that 80
percent of the children in the program would not be.at-risk.

Q. Mr. Pruette, you testified about the apparent co-
pay requirement as well on direct. I‘m gonna ask you to take

a look at Section 10.7(h) of the legislation,

A, I'm there.

Q. Would you just read the first sentence of Section
10.7(h)?

A, “The Division of Child bevelopment and Early

Education shall implement a parent co-payment requiremeﬁt for
Pre-Kindergarten classrooms, the same as what is required of
parents subject to regular childcare subsidy payments.”

Q. And, Mr. Pruette, you emphasized the word “shall,”
Do you understand that this language is mandatory, that a co-
pay shall be implemented?

A. I do. ©Cne thing that I have come to understand in
my 10 years at the state level is, shall means shall. It
doesn’t mean may.

. Sc your understanding is the Division of Child
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Office?

A, I certainly am. The Head Start State Collaboration
Office is part of my office. It is housed under the Offiée
of Early Learning.

0. And according to this brief that was prepared --
and I believe this is consistent with your testimony -- about
20 percent of the children who participated in the More at
Four program participated in a pregram that was houséd in orx
blended with a Head Start progrem; is that correct?

A, That’s correct.

Q. And that’s about 6,000 students?

A, That’s correct. And when I mentioned earlier the
work that we had done to really solve that question that
otﬁer states wrestle with, how you collaberate with Head
Start, moving that office into the Office of Early Learning
and focusing our attention on how to blend those funds to
serve children in a better way resulted in Head Start‘s
participation ramping up in a very significant way.

So early on, it was a small percentage of More at Four
in Head Start. Over time it grew to 20 percent, and 20
percent of a much larger number. So that's been significant
work.

Q. And under the new legislatiocon, because of the co-
pay requirement, Head Start can no longer partner with the

Pre-Kindergarten partner; is that correct?
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Q. And are instructional assessments required in
private childcare settings under the star rating system?

A, No.

Q. And do you know whether -—

AL Let me clarify. I mean, they are if you‘re
receiving state More at Four money.

Q. Right.

A, Then certainly youfre required, but in and of
itself, that would not be a requirement.

0. Do you know whether DHHS, within the Division of
Child Development, has any expertise in aligning curricula
and assessments to the public school kindergarten through
grade 3 curricula assessments?

A, Y don't know, you know, all the workings of thg
Division of Child Development. I know they’re staffed with
regulatory agents that I mentioned earlier. They’'re staffed
with a -- they fund the Childcare Resource and Refexral
Network, and there’s some professional development related
around that} but to the degree they work with childecare
centers to implement‘instructional assessments, I don’'t know
that to be true.

Q. You mentioned in your testimony the staff to child
ratio and class size requirements at More at Four, and those
are on Page 5-3. Is it your understanding that those

requirements are more stringent than the reguirements of a
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non-More at Four public -- I'm sorry, I mean private daycare
center?
A, A filve star center, yes, they are more stringent.
Q. And you talked about teacher requirements, and are

the More at Four reguirements, again, more stringent than the

requirements of a non-More at Four private five star daycare

center?
A, Yes.
Q. Mr. Pruette, Mr. Ziko asked you some questions

about State’s Bxhibit Number 4, and I just want to be sure to
clarify your earlier testimony. You read to the Court
information about the effectiveness of More at Four and the
results of children who participated 1n More at Four on
language, literacy skills, and math skills,

A, Uh-huh.

o, The information that you read -- that you were
reading from in State’s Exhibit Number 4 ---

A, I was. And that was in response to his question
about the most recent evaluation from Frank Porter Graham.

Q. And, in faect, State’s Exhibit Number 4 is the
article from Frank Porter Graham from February of this year?

A, It is.- Itfs an executive summary of the study that
was published 1n February.

Q. Now, Mr, Pruette, when you were here testifying

with us in December of last year, I think vou testified about
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for the Court, please?

A, “It is quite likely that many of them also attended
Pre-K, so the results represent the effects of the More at
Four program above and beyond those of a variety of other
types of preschool experiences. In sum, these findings
provide evidence that the More at Four program is helping to
lessen the achievement gap for poor chiidren in both math and
reading pexformance, and that such esarly Pre-K experiences
can have a lasting effect into the elementary school years.”

Q. And Mr. Pruette, my guestion is, is it your
understanding that this Frank Porter Graham study looked at
children who participated in More at Four, at~risk children,
and at-risk children who did not participate in More at Four
but who may have participated in some other form of preschool
intervention?

A, That’s exactly what the study did,.

Q. And the study concludes that the impact of More at
Four, therefore, was above and beyond the impact that may

have been seen from children who had other types of preschool

intervention?
A, That is the result of the report.
Q. Mr., Pruette, Judge Manning mentioned the Duke

study. Let me ask you to turn to Exhibit 25 in the big
notebook of exhibits.

A, {Witness complies.)
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Q. Mr., Pruette, are you generally familiar with the
research conducted by Professors Ladd and Dodge at Duke
regarding the effects of early childhood programs?

A, Yes, generally.

Q. And can you generally tell the Court what your
understanding of the results of their research are?

A. Yeah. It lcoked at the impact of resources put
into a county -- it looked at resources put into a county and
the impact that that had, these resources had, on third grade
EOG scores four years later. Specifically looking at More at
Four money and locking alk Smart Start money, allocations in a
county, and they found positive assoclation with third grade
EOG scores and increased amounts of those resources in a
county.

0. So, iﬁ summary, the more Smart Start and More at
Four resocurces in a county, the better the results cn the
third grade EOG?

a, Right. But let me‘clarify, those are -- and I
think this is an impertant point. Those are average EOG
scores across all sub-greups of children. It doesn’t speak
specifically tec any one type of child,

Q. You’ re absclutely right. 1In other words, the study
did not note these just on the E0OG scores of children who had
participated in one of those proérams.

A, That’s right. It locked at overall EOG sccres for
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place that are comprehensive; a teacher with a specialized --
a teacher with a degree in specialized training; an assistant
teacger that meets specific standards; teacher inservice and
ongoing professional development; a maximam class size not teo
exceed 20; staff to child ratio at 1:10 or better; requiring
a séreening -— the screening and referral services that we
require around vision, hearing, health, dental,
developmental, and support sexvices; requiring meals; and
then having monitoring to ensure the programs are meeting the
standards. |

That’s ~- 1t’s been a tool that they’ve utilized to
educate states to the degree that they’re implementing
effective Pre-Kindergarten programs.

Q. And in 2010, did North Carolina‘s program meet all
10 standards? |

A, It did. In fact, it’s met all 10 standards for the
last five years, and prior to that, met nine. The only
missing standard was the early learning standards, which we
put in place in 2005-2006. 8o we have been recognized as the
state model, the number one Pre-Kindergarten model in the
nation. Steve Barnett, whp's the difector of NIEER, who is
an economist and has worked in early education research for
over 40 years, he often speaks of the Moie at Four program as
exactly that, the model for state implemented Pre-

Kindergarten fox the nation,

Jennifer L, Knight, CVR-CM  Official Court Reporter
819-753-4345  Jennifer.l knight@nccourts.org




- App. 51 -

-R § 577-

PUBLIC SCHOOLS OF NORTH CAROLINA

HTATE BOARD OF BDUCATION it Haward N, Lea, Chaltiman WWW. NOPUBLIGECHODLS,ORG
DEPARTMENT OF PUBLIC INSTRUGTION 12 Patritla N, Wiouphby, Stete Superintendent

October 25, 2004

The Honorable Howard Munning, I,
Superior Court Yudge

Wakes County Courihouse

Posgt Office Box 351

Relelgh, North Caroling 27602-0351

Degt Judge Manhning!

The State of North Carolina Is committed to ensuring that all children recelve an
education that prepares them for the faturs, Our priolty is to malke sure that every child,
in every communtty, has access fo & quality edueation with competent feachers, effsctive
prineipals, and adequate resources,

To that end, it has been 2 priority of the state 10 ensure that childron begin school ready to
learn, that they enter a school that has class sizes low enough to provide individual
attentlon, are taught by qualified teachers, and are expooted to meet high standards of
sxcellence, In the last few years, the state has made major gains in each of these aross.
However, there 15 mote that can be done to ensurs that all students, and In partioular, at-
risk students, are affordad the educational resources and opportunilies for a high quality
edycation,

Over the last fow wesks and months the State Boavd of Bducation and the Department of
PubHe Instruction have beon engaged In 8 serfes of discussions with education Jsaders
and interested parties about the development of a Jong-range plan based on the progress
of the Disadvantaged Student Supplemeéntal Fund pilots in sixteen countiss, With the
Governor’s charge and collaboration, we have developed the attached action plan. The
componenis of this plan are grounded in research and proven practices,

Slucerely,

s SR 1 bl gl

Howard N. Lee Patrioia N, Willoughby
HENL/PNW/gnd

i1 OFFICE OF THE STATE SUPERINVENDERT
i1 8301 Mall Sorvice Center ;¢ Relelgh, North Caroling 27898-6301 ) 919.807.3430 1+ Pax 019,807,3445

11 AnEqual Qpportunltvidfnmafive Actlon Employer
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EXBCUTIVE SUMMARY

The State of North Carolina is committed to ensuring that all children recelve the opporthnity to
obtain an education that prepares them for further education beyond high school, skilled jobs and
careors in a ohenging workfores, and the responsibilitics of citizenship in a demooratic soclety,
Furthermors, the State is commitied {o ensuring thet all childrets have (1) a competent teacher,
(2) an effective principal, and (3) adequate resources fo meet high acadene standards,

The State has demonstrated a conunitment fo target resources fo meet the needs of at-rlsk
students. Among other programs, the Governor, the State Boatd of Education and the General

Asgembly have recently created and fundsd the following;
¢ The More at Four Fr_e-k_indergarten Program for atwisk fouryear-olds
* A iC-B class size redustion initiative
» The High Priority Schools Aet

¢ The Local Education Ageney Assistance Program to provide assistanes to poorly
performing districts

®  The New Sohools Project to reform high schools

Most recently, the Governor identified $22 million for use by the State Board of Bducation to
implement the Disadvantaged Studenis Supplemental Fund (DSSE), The DSSF Progtam
provides targeted resources fo assist at-rlsk studenis in 16 school districts marked by low student
performancs, low fsacher experience, high poverty, high teacher turnover,

' The State remains commiited fo these bmportant efforts. Novertheless, State education leaders

understand that more remains to be done {o Improve the achievement of at-visk siudents and
ensure that every stdent hag the opportunity to obtain a high quality education. Towards that
end, the State is commltted to 1) expanding and enhancing existing initiatives and 2) developing

“seleot new ihitiatives taxgeted to meet the needs of at-risk students,

Consistont with that commiiment, the State Infends to constyuct, prior to the statt of the 2005
Legislative session, a detalled plan, The State recognizes that Jeglslative eppropriations will be
needed to implement elaments of this plan. The plan includoes the following components:

EXPAND EXISTING PROVEN PROGRAMS

o HEnsnre every at-risk fonr-yoar-eld has aceess to a quality prolundergayten program.
The State intends to continue fo expand the More at Four program unii) at least 40,500
ai~risk four-year-olds are assured access to qualtity pre-kindergatien progtams,

Expansion wil} be targeted first to students in school disirlots with the proatest needs.

o Hvaluate, Refine and Expand titec Disadvanisged Bindenis Supplerental Fund to
ensuro sehools and disiviets implement provem stratogies. Based on an evaluation of
the pilot DSSE Programs in the 16 initial pllots, the State will modify and expand this
approach, Because it is clear that the ourrent pilot is only the first step in reaching at-risk
children, additlonal Investments for the next school year end beyond aro needed. The
State will clozely monitor and evaluate the pilot to measure the effectiveness of this
approach and the specific opilons avalleble to districts and make modifications as
appropriate, .
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o Strongthen and Expand LEAAYP Into 4 now unit under the State Board te improve

strugpling school, districts, Building on its pilot experience with the Loocal Education
Agensy Assistance Prpgram, the State intends to croate a full-time unit uader the State
Board of Education that wortls with a set of especially reedy sehool distriots, This unit
will undertake thorough diagnostic analyses of the challenges faoing districts and
schools and provide intensive suppott on rescurce reallocation and policy declsion-
maklng with the objective of building local capucity in ihe disiricts.

Continne the Teacher Working Conditions Suyvey and provide actionable data for
probliem schools rrd districts. Improved teachsr retention and offectivencss are
egsential fo improving sduoationsl opportunities for all students. The Teacher Working
Conditions Survey has been demonsitated to provide important actionable data fo
schools and districts to prediot teacher turnover and stadent achievement, The State
Intends to uee the Survey intensively In targeted schools and distrlots to help distriets 1o
atiract and retain teachers and principals and increase their effectiveness,

Fxpand the New Schacls Projoct aud Learn and Barn, To Improvs the preparation of
high school students to access further cducation and compete for skilied jobs, the Siate
intends to expand its development of new schools, schools-within-schools, and Loearp
and Barn schools to provide aceess to sfudents In every county, Thess innovative models
will be the cornerstone of the State’s appioach to lower dropont rates, boost graduation
rates, and increase college-going rates.

INVEST IN NEW COMMITMIENTS

o]

Expand teacher supply for hard-to-staff schoely, The State bolioves thet it is
Important to boost the supply of qualified teachers in the areas where they are needed
most, Tnoreasing parinerships between community colleges and public and private
schools of education Is an important tool for achieving that objective. Therefore, the
State foreseoy expanding “2+2" pattnersiips between sohools of education at four-year
institutions and community colloges located in proximity fo hard-to-staff-schools
throughout the State. The State is also committed to exploring additional avenves for
inereasing the supply of qualified teacher candidates for hard-to-staff-schools,

o Provide high quality professional developmeont for teachiers and principsls. The State

[}

will develoy a comprehensive portfolio of professionsl development offerings in cors
areas for prinoipals and feachers to ensure access to high qualily professional
doevelopment in key content areas and skills to improve the achdevernzent of at-risk
students. Analyaes of student pesformance data, Tencher Working Conditlons data, and
the State's work in lowiperforming schools and disiriots will be used 1o defermine
speoific topics,

Conmect schiool, social service and delinguency preventlon resonrces, The State will
bring togethsr the agenoigs responaible for school, social service, and juvenile justics
resolrcos to develop strategies for high need schools and countles, Worklng together
and with looal governtments, thess Stato agoneles can goordinate parent suppert, mental
health services, health services, and delinquency provention and other juvenile justice-
related ssrvices to support children’s health and school performance, and help parents to
be actively involved in thelr children’s education.
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PLAN FOR IMMEDIATE ACTION

The State is commitied to Immediate action to develop these Initiatives and implement them to
improve the educational opportunities available to at-tisk students, The State holds that the futare
growth and prospetity of North Caroline depends upon today's studenta recelving an education
that preparos thetn for higher oducation, skilled Jobs and careers, and a life of demooratic
participation,

To that end, the State intends to take a budget and policy package including these progtams to
the 2005 session of the General Assambly,

Over the course of the last fow weeks and months, the Office of the Governot, the State Board of
Education and the Department of Public Insiruction have been engaged in a series of discussions
about the developmont of a long-range plan 10 meet the needs of at-risk students. In the coming
months before the 2005 Legislative sesslon, the State will develop the detalled plans nesded to
carry out the commitments lt has desoribed, The Office of the Governot and State Board of
Education will work with the General Assembly and with education leadors and other interested
pariies in crafting the details of these plans,

The following steps will take place in the coming weeks and months in antiolpation of taking a
detailed packege to the Qeneral Assembly for fhe 20085 session:

Qctober 26, 2004 — January 26, 2003

» November 5, The Office of the Governor, Department of Public Instruction (DPI) and State
Board of Education (SBE) representatives will hold Initial meeting with Amicus groups and
teachor groups,

e November 19, The Office of the Governor, DPI and SBE tepresentatives will reconvens a
group of superintendents and other representatives, including individuals from plaintiff end
plaintiff-intervenor distilols,

¢ Novomber 3¢, The Governor will convene the Rdpoatlon Cabinet 1o mest and lake up
televant ltems from this plan, The Bduoation Cabinet wil] detormine those items noeding
action by education governing boarda. '

¢ Decomber 12, The Btete Board of Education will evaluate and approve plans for the five
remaining distriets under the Disadvaniaged Students Supplemental Fund at its monthly

meeting in December,

* Representatives from the Governot’s Office, DPI, SBE, the Leglslature, the Education
Cabinet, K-12 schoo! teadors, and other key stakeholders will continue meetings to construct
the detally of the plan, .

= The Offlee of tho Governor, DFI, and SBE will work with legislative representatives on
dovelopment of g legislative package for the 2005 sosston of the General Assombly, which
opens on Wednssday, January 26, 2005,

Beyond the 2005 Legislative session, the Stats is commitied o continuing the development and
implementation of proven strategies for mesting the needs of at-risk stadents,

3
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BACKGROUND

Over {hc past two deoades, the State has put inte place a sorles of polictes that have helped North
Carolina meke especially significant progtess in the acadernic achievement of iis young people.

In the late 1980s, the state began a focus on lesting and accountability with the introduction of
statewide cutrioulom standards, testing and public accountability. In the 1990s, the State refined
itsmogountebility system and placed & major smphasis on teacher quality. In the mid-nineties, the
State implemented the ABCS of Public Bducation and school level testing and accouttabllity,
The lesting and aocountability system helped to focus attention and resouroes on the needs of
siudents and schools throughout the atate, sspesially those studenis not performing at or above
grade level on stafe assessments, In addition to providing information on the achievement of
schools and students, the ABCs program also assigned assistance teams to low-performing
schools and Institutod Gateways in grades three, five and eight to stem social promotion, The
ABCs Program has allowed the state to understand which students and which schools are most in
need of additional assistanoce and suppott,

Also in the 1990s, the State made significant ltivestments in its teaching workforcs, Including
raiging teachet pay o near the national average and in the top half of the nation—where It
romains today, The Excsilent Schools Act of 1997 raised teacher pay, increased teacher
standerds, oreated nocountability measures for sshools of education, and improved the support of
new teachers in the profession,

Improverment on national assessments, including the National Assessment of Eduoational
Progress in reading, writing and mathematios and the SAT, demonatrates that North Carolina’s
approach is yielding results, In addition, reports from the RAND Corporatlion and the National
Fduoation Closts Panet and, most recently, from the Bducation Trust in October 2004, found that
the steps that the state had been taking were Increasing achievement scotes and reducing
achisvement gaps on natlonal nssessments in rerdlng eand math, :

The 2000 RAND report, Inproving Student Achievement; What NAEP Test Scores Tell Us iaid
out a clegr path for moving forward to improve achievemeonl, especially among its at-risic
siudents, The RAND repor{ found thal the most sost-effeative approach to Improving reading
and math achicvement on the National Assessment of Bducational Progress was to lower
toacher-student ratios In the early grades, expand public Prekindergarten, and provide additionaf
regouress lo feaohers. The roport found that *investing in belter working conditions for teachers
to make them more productive (lowes pupii-teacher ratios, more discrationary resourses, and
improved rendiness for school from Prokindergarten) oould produce significant galns in
achievement scores” (pp. xxvil-xxviii),

In accordanse with that report and other significant eduoation research, Govetnor Mike Basley,
the State Board of Education and the Legislature have worked together to gronnd the state’s
sehool improvement efforts In a research-backed approach for raising achievement of all
students, with a particular focus on imptoving achievement for ab-risk students, ‘The State has
foensed on pre-kindergarien programs, smalier classes in the early grades, and supporting the
neads of teachors,

Beglnnlng in 2001, the State began to put thess research-backed policies into place:

¢ The More at Four Prekindergarten Pregram was implemonted in 2001 and served
1,300 at-risk four-year-olds in 34 counties. In 2004, it is reaching 12,000 at-risk four-
4
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year-olds [n all 100 counties. Research has documented thet bringing students to school
ready to learn Increases academic achievemant and educational attainment over time,

K-3 Class Size Reduction that reduced the teacher-student raiio 10 1:18 In grades X-3
betweon 2001 and 2004, funding the reduciions ong grade level at a time over the past
four years, Rescarch shows that smaller classes In grades K-3 loads to inorensed student
athlevement, decreased behavioral problems, and increased high sohool graduation rates,
Smaller classes are a particularly powerful steategy for reising the ashievetnent of abrisk
studenis, Class size teduction hag also been shown to be an Impottant foo] in-attracting
and retaining teachers in the early grades,

The ¥igh Priority Schools initiative reduced class size to 15 inthe 36 highest-poverty
and lowest-performing elementary schools in grades K-3 and added five additional days
for teacher professional deyelopment and five additional days schools days for students

The Stais alse implemented a nutber of other important initlatives since 2001 to improve
educational opportunities and achisvoment across the state:

L

The Local Eduoational Agency Assistance Progyam, which provided school district
level assistance tepms to work with low-performing districts, The teams work with the
gchool district to review date, tesource allocation, strategies, and challenges, The first
effort began in Hoke County and has expanded to additionel school districts,

The Teachor Working Conditions Xuitlative, which lavnched in 2002 a stalewlde
survey of teachers and administratory on working conditions In the sehools. The survey
was repeated in 2004, Tn 2004, the survey generated detalled reports on teacher working
conditions for 90% of all schools and each of the 115 school distrlois. Research has been
completed recently on this datz which shows that the worklng conditions datn is
predictive of teacher turnover and student performance outsomes, making this data
exiremely valuable as a tool for improvement at schools,

The New Schoopls Project to reforin high sohoal, Supported initlally by an $1 | million
grant from the Bill and Melinda Gates Foundation, the New Schools Project is fooused on
improving high schools In order to dramatleatly improve the dropout, high school
graduation, and college-going rates in Notth Carolina, Based on research that shows that
smaller schools lead 1o higher graduation rates and befter preparation for college and
Jobs, the Initiative {s foonsed on creating smatler high schools with deeper connections to
higher education and workplace skifle, The project foouses on studants whom {raditional
high schools are not serving well,

The Project has begun by investing it the oreation of 8 health solence-themed smaller
schools and schoolg-within-gchools, and 15 Learn and Batn high achools where studoents
graduste from high school and earn both a high school diploma and an associate’s degree
ot two years of university oredit. Leara and Bamn high schools are done In conjunciion
with.Jooal community colleges and four-year Institutlons. The next phase of the New
Schools Project s the implementation of proven small school medels in disticts in
northeastern North Carolina,

In addition to the $11 million grantad by the Gates Foundation, the state is Investing $2.2
millios on & resurting basis to begin the Leatn and Barn high schools,

5
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These Investments and approaches reprasent research-backed practices to improve teacher
retention and effectiveness and boost student achievement, The State belloves they represent an
impottant set of building blocks for addressing the needs of at-risk students, Nevertheless, the
State belioves that more rust be done for at-risk students in Notih Carolina,

ADDITIONAL FUNDING TARGETED TO MEET THE NXEDS OF AT-RISK
STUDENTS

In July of this past year, the State began ity most reoent effort to address the needs of at-risk
students with ihe creation of the Disadvantaged Stundents Supplemental Fund (DSSE) pilat
program, The DSSF pllot is now working In select distriots to aliocate additions] resources for
proven strateglos 10 boost the achievement of at-risk students, Governor Basley has identified
and made available up to $22 million for use by the Stats Board of Education o suppoit 16
school districts, The pilot is operating as follows:

» Diatriois were identificd based on levels of student achievement, student poverty, and
teacher attrition, Based on a formula, specific funding levels weie sot for each distrlot,

= The Staie Board assigned nssistance teams to each disirict to help In the creation of their
plans for using the DSSP résources.

‘e Plans from local districts are based o 4 “meny of proven strategies” developed by the
State Board of Eduontion, Disiricts have the flexibility 1o dacide which options best meet
their noeds, but they must use the options provided by the State Board, The options
inclnds bonuses for reoruiting and relaining teachers; additional personnel for such
strategles as raducing class slzes, hiring reading coaches, and supporting new teachers;
professional development for teachers and principals; supporting afterschool and other
extended day programs; and implementing personel education plans.

_# Funding for districts Is contingent upon the approvel of the Stale Boaxd of Education,

¢ The Board will evaluate the results from the DSSF pilot, Including the effectivensass of
additional resources, ihe targeted optlons, and the DPI assistance on Improviry student
achievement and teacher atirition,

MOVING FORWARD: BUILDING ON THE STATE'S COMMITMENT TO ADDRESS
THE NELDS OF AT-RISK STUDENTS

Tho aforementioned swategles for improving studeni achievernent-—espeoiaily the achievement
for students below grade level—are yielding results, The State intends for these sirategies {0
serve as the foundation of Hs continuing effort to constsuct a system of K-12 public education
that provides superior education for ali students and, more specifically, meets the needs of at-risk
studente,

In order to ensure that all students are recelving a high quality education and that they have
aooess fo caring, competent tenchers in thelr classrooms, effective principals in ihelr schools, and
{he instruction they need to meei high standards, the State i3 committed to taking the following
steps to malutain and expand proven sirategios for school improvement, Additionally, it is
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reéogniz,ad that the Leglslature will need to appropriate additionaf resources to allow the Stete to
expand a number of these proven strategies for increasing the achievement of af~isk students.

1.

Lusare that every at-risk foursyear-old has access to a qualify prelindergarten
progrion,

Recognizing that students who do not start school ready to learn remain at-risk of school
failure and dropping out throughout their career, the Staie Indends to expand the More at
Four Prekindergarten Program for at-risk.four-yenr-olds towards its goal of acoess for the
estimated 40,000 at-risk four-yearolds in the state, Quality pre-kindsrgarten programs
arethe fundamenial building block for the State’s effort to meel the needs of at-rlsk
stodents across the state, Without aceess to quality pre-kindergarten programs, at-risk
students siart sohool behlnd and remain at-rigk of school fallure (hroughout their school
careers.

In expanding More at Four, the State wil] Identify high-need arcas with respeot to
eduoational performence, families In poverty, and other key indioators to determine
priority sites for funding expanslon,

Evaluate, refine and expand tho Disadvaninged Students Supplomental Fund pilot
approach o ensure that distriets and schouls tmplement preven sivategies for
meeting the noeds of af-risk students

The Governor and State Board of Education have impiemented the Disadvantaged
Students Supplemental Fund In 16 school distriots for the 2004-05 schiool year. The pilot
requlres that assistancs terms, assembled by the Department of Publie Instrnetion, work
with eligible distelots to determine plans for nsing additional resouees based on a meony
of proven strategles. Tha Governor, State Board and General Assembly will cavafully
analyze the suoccess of the difforent strategies chosen by the 16 districts In order to
datermine which approaches best met the goals of attracting and retaining teachers,
ensuring an effective prinoipal, and providing individualized instruction that increases the
achievement of students at-risk of school failure,

As part of this erifical efforl, the Siate Board of Education wilt evaluate the performance
of students, the supply and refention ef teachers, the appropriateness of the ourrent menu
of options provided, and the effioaoy of DPY assistance. In addition, the State wili
examine the approprlate staie and local fiscal responsibilities for additional lnvestments,
and the differences in working with urban versus rural school districts,

Based on evaluation findings, the State will-modify the menu of options and expand this

. effort to additional schools pnd school districis, The current pilot fs a first step and the

State revognizes that additional investments are nesded for the next school year and
beyond, .

Strengthon nad expand LEAAY info a new unit under the Staic Board to improve
struppgling school districts

Building on liz experience with the Locel Education Agency Asslstance Program, the
State is committed to oreate a vwnlt under the State Board of Hdyoation that works with a
set of sohoo] distriots most in need to analyze the challenges, provide intensive support
on resotrce and polioy declsion-making, and build the capaclty of these districts,
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‘This new unlt would wotk with districts that need immediate and intensive suppert to
linprove education for its students, The State will develop criteria to determine which
distriots are most In need of assistance from this wnit,

The unit would provide the following types of assistance: 1) a detailed diagnostlo
analysls and audit of student performance trends, tsacher working conditions, and
resource allocation; 2y work with the distriol to develop a plan for resource reallocation
and strategias for deploying additlonal funding; and 3) brokering relationships/assistance
Tor the districis with higher edueation pariners, the programs of the UNC Center for
School Leadership Development, and other approprinte entities, This effort would
provide [ntensive and fargeted nssistance and guidance on resource allocation and the uge
of strategles to guide improvement,

The State Board of Education would approve plans for the digtrict's use of state funds
based on the unlt's work with the distriet, The unit would be comprised of new personnsl
assigned solely to this funotion,

4, Improve teacher rotention audrarrectivaness by using the Teacher Worldng
Conditions Survey to provide actionable datn to schools and districts

With data that demonstrates a corrslaiion between working conditions and teacher
turnover rates and student achievement, the Teacher Working Conditions survey {s an
Importent tool for assisting school and dxstrlct offorts o attract and retain caring,
competent teachers and to develop affective principals, In addition to the statewlde
adininistration of the data, the Stata will look to require administration of the swyvey In
targeted schools and districis, This will ensure a full set of data to use as an assessment
tool to detsrmine needad strategies In thoys loeations,

The survey date has found that improving working conditions is critical partionlarly to
attracting and retaining high guality teachers for at-risk students, Targetod use of
additional resources for this purpose wIll be considered as a part of stdte asslstance for at-
xisk students,

. Kxpand the New Sechools Preject and Lemm and Earn Schools to improve iheo
preparatlon of high school studenis to necess further edusation and compete for
skilled jobs

o

The State Is cotnmitted to an ambitious effort to Improve high schools, especlally for
thoss students whom the traditional high school model does not serve woll and who are
at-risk of dropping out, The Stals Inlends to expend its development of new schools,
schools-within-schools, and Learn and Bam schools to provide access to students in
every county. The State Board of Bducation, working with the New Schools Project, will
orsate u priority list of distrlets to reseivo funding and assistance under his project baged
largely on the needs of at-risk students. All new schools have goals and outeome
meazures that include improving student achievemsnt, graduation rates and ths college-

going rates of thelr students,

The State belisves that these efforts will target resources and assistemcs effectively to provide
caring, competent teachers, effestive ptincipais, and the individualized insttuction needed fo help
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students at-risk of school fallute meet high standards and be well prepared for further education
and g skilled workforoe.

The State will develop an accountability mechanisnt to ¢valuate the impaoct of these investments
to Improve the achlevement of at-tisk students, The mechanisw will, at 2 minimum, nse student
performance from the ABCs program and the teacher working condlions data, The
accom:;tabtlity meochatsism should also hold the State acoountable for its asistance to distticts
and schools,

ADDITIONAL EFFORTS TO SUPPORT THE STATE'S COMMITMENT TO AT-RISK
STUDENTS

In addition to its commiiment to expand and mainialn existing Initlatives to meet the needs of at-
risk students, the State also believes that there are additiona) efforts needed to suppont schools
and distriots to help all students achieve,

Expand teachor supply by Incroashig parinerships between community eolloges and
achools of education

The State understands that there is a critical need to boost both the supply and retention of
tenchers in hard-to-staff schools, The shortage of qualified teachers for hard-to-staff schools is a
problem that afflicts every state in the nation. Whils North Carolina has been recognized for its
leadership in this area nationally, the State reatizes that more remains to be done,

Hard-to-staff schools in the state have a significant number of lateral entry and first-year
teachexs, While more needs te be done to induet, support and refain these individuals, the fact
remaing that there is a shortage In the supply of highly qualified teachers for hard-to-gtaff
schools,

This, however, will not be accomplished by merely increasing (he supply at schools of education.
Existing patterns show that preparation in the state’s schools of sducation generally leads o
employment In the swrrovnding environs of those universities, Unforfunately, many of the
schools and districts with the greatest need for qualified feachers are not in close proximily lo
sohool of education, In addition to providing targeted incentives to bring teachers to hard-to-staff
schools, the State believes thal it must fook to boost the supply of qualified teachers in the areas
wheore they are nooded mosl,

To do so, the State sees an expansion of “2+2” partnerships between schools of education at
four-year instilutions and community colleges, which are looated in otitioal reglons throughout
the state. Existing #2-+2" progtams have shown preat promise in Inersasing the supply of
qualified tenchets prepared to teach and remain in arens where teachexs ate needed. In exsmining
the prospects for expanding this apptoach, the State will identify regions of the state with high
teacher aticition, low levels of teacher candidate supply, and underperforming schools as
prioritiss for “2+2" program expiansion, .

The state is also commitied to examining additional avenues for incroaging the supply of teacher
candidates from schocls of education, resources and approaches to prepare quallfied lateral entry
ca}r:d idates, and other strategles to Increase the availabilty of qualified teachers in hard-to-staff
schools,
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The State recognizes that in working to increase the supply of qualified teachery for hard-to-staff
schools jt must also remein vigilant to improve the retention of qualified feachers in these

gchools,
Provide high quality profescional development for tenchers and principals

Any effort to ensure effective teachers and principals in classrooms and schools must include
providing them with high qualily professional development that supports their ability to help
students reach high standards. The State has nvested in a number of important and effoctive
professional development efforts such as the Teacher Academy, the NC Center for the
Advanoemernt of Teaching, and the Principals Executlve Progtam, The State has also vested the
lion's share of tespongibility for providing professional development in schools and school
districts. Unfortunately, many teachers and principals report that they lack access to high quaitly
profosslonal development.

The State will explore the development of a comprehensive portfolio of professional
developmant offerings in vore areas for principals and teachers, Thiz invludes identifying the
content aveas and skills where teachers and principals need the greatest support, the development
of these professtonal development models, and the deployment of them {including on-line
instruotion) to tenohers and principals,

 Counect School, Social Servico and Juvenile Justice Rosources

The Stafe recognizes ihat schools and schoofs sysieng alons cannot meet the challenges of
educating all students for the challenges of higher education, the worlgplace, and particlpating in
the demooratio life of their commynities, It is oritical that ohildren and familles receive the
support they need to be hoalthy and actively involved in thelr ohildren’s edngation,

The State intends to bring together the State Board of Education and the Depariments of Publle
Instruction, Health and Humen Services, and Juvenile Justioe and Delinquency Prevention 1o
Jointly develop strategies for canneoting school, social service, and juvenile justice resources.

Efforts would aim o farget schools and counties with high nesd of support across the state, Such
sfforts might provide for the coordination of parent Involvernent, mental health services, health
services, and delingueney provention and other juvenile justice-related sesvices for youth and
families in participating schools. ’

PLAN FPOR IMMEDPIATE ACTION

The State has already demonstrated Hs commiiment to pre-idndetgarten for at-clsk fonr-year-
olds, olass size reductlon, additlonal resources to support et-tisk students jn targeted schoal,
distriet assistance, high school reform and improving teacher working conditfons hy been
demonstrated. That commitment will confinue,

In additlon, the State Is commitied to sxpanding a number of these proven strategles, targeting
them to meet the needs of at-risk students and finding solutions for ofher imporniant educational
problems, such ag Increasing the supply of teachers and conneoting social services with schools

and other areas.

To that end, the State intends to take a budget and polioy packags including these programs (o
the 2005 gesslon ofthe General Assembly.
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Ii the coming months before the 2005 Leglslative session, the State wili develop the detailed
plans needed to carry out the commitments it has desoribed, The Office of the Governor and
State Board of Bducation will work with the Getteral Assembly and with sduention leaders and
other interested partfes in orafting the details of these plans.

The Siate hiolds that the future growth and prosperity of North Carolina depeands upon foday’s
students yeosiving an eduoation that prepares them for higher education, skiiled jobs and careers,
and a life of demooratic participation,



- App. 63 -
RS 589- TOTL P.00I/001 P27

oy Nov-23-2004 13:28  Fron

HOWARD E. MANNING, JR.
SUPERIOR COURT JUDGE
WAKE COUNTY CORRTHOUSE
RALEIGH, W.C. 27602

FAX ONLY MEMO

Wovember 23, 2004
FROM: HOWARD E, MAWNNING, JR.

TO: ROBERT W. SPEARMAN, (51.9-834-4564)

oM ZIRO : (919~-716-6764)
AN MAJESTIC {©19-~-546-0489)"

SUBY: HOKE COUNTY BOARD OF EDUCATION V. H.C. (“LEANDRO™)

lLady and Gentlemen:

This Fax is o confirm the time and place for the heaxing
A aschaduled for Tuesday, Decsmber 7, 2004, in thid batter. The
—_— hearing will be in Couxtroom 10-C¢ (where the previous hearimgs
haye been) at 2:30 P.M. on Tuesday, December 7. I hope thag
,,.Z’g:”zyone has a safe and pleasant Thanksgiving this year.

Cc: Governor Michael ¥. Basley ¢/o Franklin Freeman
(919~-735-4239)

Senator Mare Basnight, et al. c/o Tenya Williams
{919-733~8740)

11-2%-04 P12:43 oUT
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HOWARD E. MANNING, JR.
SUPERIOR COURT JUDGE
WAKE COUNTY COURTHOUSE.
RALEIGH, N.C. 27602

FAX OWLY MEMO

Jamorey &, 2005
FROM: HOWARD B. MaNWING, JR.

TO: ROBERD W. SPEARMAN, (219-834=4564)
WM ZIRO (019~716-6T64)
AN MAJESTIC (919-546-0489)

SUBY: HOKE COUNTY BORRD OF EDUCATION V. W.C. (“LERNDRO")

Lady and Gentlemen:

Thig fax is bte confirm the btime and place Fox the heaxing
sohaduled for Tuesday, Jawuary 11, 2005, i= this matter. The
heazing will be im Couxtxoom 10-B (same floor but not where the
Pravious hearings have been) at 2:30 P.M. on Fuesday, Janusxy
11, 2005. I hope that all of yowr had a pleasant holiday seasen
and ¢that the “wrinkles” will have besn worked out of the
Digadvantaged Student Supplemental Fond Formula by Tuesday so we
can procsed on other fronmes, including, but net iimited to, the
pressing probles with regavd high zchoel studert performanee
reforred to in my Novembexr 10, 2004 seme, and solwtions foxr that
prablem. With regard teo the DSSF formula desus, T am in receipd
of the N.C, School Svperintendents’ Asszoviatlion Response te the
DSSF formuls which was isgued in nid-Bocenber, 2004.

Ca: Govermnor Mishael F. Eagley ofv Franklin Freeman
(210-F715~4239)

Senatver Mawo Basnight, at al. «¢fo Tonye Williams
{219=733-8740}

Chairman Les and Superintendent Willioughby
{219-807~3445) :

Cituutgb-06-05 POLI3E 0UT
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HOWARD B. MAWNING, OR.
SUPERIOR COURE JUDEE
WAKE COUNTY COURTHOUSE
RELEIGH, N.C. 27602

AR ONLY MEMO

Februavy 10, 2008

FROM: EHOWARD E. MRANNING, JA. g@

T0: ROBERT W. SPEARMAN, (919-834-48564)
POM BIKO (919-716-6764)
RN MATESTIC . (912~546-0489)

SUBJ: BOKE COUNTY BORRD OF EDUCATION ¥. M.C. (“LERNDRO")

Lady and Gantlemer:

This fax ie te confirmn the time and place foxr the heazring
acheduled for Tuosday, Febzpazy 18, 2005, in this matiex. The
hezzing will be in Couztroem 10=C at 2:30 P.M. on Tuecsday,
February 15, 2005. While T zegquasted a zopert from the State om
the progress mada on the “plan” at this meeting, I have laarned
that Governor Emrsley hag not put the Final touches on the budget
and thet kis budget will not be reudy ©o go to the Genazal
Assenbly until after the Governoz’s “State of the State” asddzess
soveral days after next wesk’s heoaring. Roegosdingly, I will not
axpect any progress zeport fxom the State at next week's
hearing, However, theze mpe sewegazl iltemz thalt we will need to
taka wp.

First, there is » motion te interveanse which hae been filed and
we will take that mattex wp.

Sucond, in anticipation of the Maxzeh 7 special session rxegording
the high school problem, I have asked Susan K. Lamaw, WC AVID
Dizestor, to mike z preosentation to thae Court and the pariies
about the AVID progzam, its purpose, and the progress AVID iz
making in helping North Cazelina children zealike their Xeandze

. opportunity. The AVID program assists middle snd high schools
prepare children whe are underachievers, with the potential te
do eollege leval work, to have the epportunity %o become
aeadewieally prepazed and aligible foxr college weoxk. It is my
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understanding that AVID is novw present, in one oF mezpe schools,
in Durham, Nash-Rocky Mount, Wew Hanever, Onslow, Pitt, Wilsem,
Comboriand, Catavwba, Charlotte-Mecklenbuwg 22 well as stazting
in Wake, amonyg others,

Thizrd, discussion ef scheduls and presentatien for Maxsh 7
heazings and any other mattoxs that the pax:tz.aa have boen
working on with respect te DSSE, ete.

Ce: Goveruocr Michagl F. Basley ofo Franklin Freamam
{9L8-7LB~4238)

Senator Marc Basnight, et al. ofo Tonys Williams
{219-~733~8740) .

Chairman Las and Sup@zmmd@nﬁ Wi.I Loughhsr .
{219-BUT-3445)

4
% i) g
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NORTH CAROLINA: IN THY GENERAL COURT OF JUSTICE
SUPERIOR COURT DEVISION
WAKE COUNTY: ' 95 cvs 1158
HOKE COUNTY BOARD o w
OF EDUCATION, et al., Sy
Plaintiffs, H Y vk
And ol
i = LR
b R
ASHEVILLE CITY BOARD OF EDUCATION, et al., A ™
Plaintiff-Intervenors, =
' | & o

Vs.

STATE OF NORTH CAROCLINA:
STATE BOARD OF EDUCATION,
Dhefendants. l

(RDER RE: HEARING SCHEDULED FOR WRER OF MARCH T, 2005 TO
(NITIALLY ADDRESS THE FROBLEM OF POOR ACADEMIC PERFORMANCE
IN KIGH SCHOOLS THROUGHOUT MORTH CAROLINA AND TO RECRIVE
EVIDENCE ABOUT POLICIES, FRACTICES AND PROGRAMS THAT WORE
I HIGE SCHOOLS THAT C2N BY USED A8 S0LUTIONS FOR THE PODR’
ACADEMIC PERFORMANCE IN HIGH SCHODLS THROUGHOUT NORTH
CAROLINA and ORDER RE: MOTIONW .

EXPEDITED DISCOVERY BY UNC CENiar Ssidiiuviviiig L1005 5LEYE0VESD -

THIS MATTER 1s before the Court with regard to the
evidentiary hearing scheduled for the week of March 7,
2005, for the Court to hear evidence relating to the “high
gcheool problem” which exists in a great number of high

schools throughout North Carolina relating to poor academic
performance in those schools.

The driving foxce behind the Court scheduling a hearing on
the “high school problem” is that way too many of Noxth
Carolina‘’s high schools had composite scores belew 80 for
2003-2004. Only 117 out of 326 {(36%) were at 80 or above.

107 high schools had composites between 70 and 79.
{(107/326) = 33%

Even more troubliné were the number of high schools with
composite scores that were below 70% for the past year
(102/326) or 32%. Included in that number are 10 high
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schools in CMS which make up 10 out of 156 CMS high schools.
Nevertheless, the poor performance composites of high
schools are scattered llterally throughout North Carolina’s
LEAs.

As a result, the Court determined that it was necessary to
hold an evidentiary hearing to learn more about the causes
of such poor performance in the high schools in general and
to learn about programs and policies and procedures which
exist that can be used to create better performance for
high school students throughout North Garolina, including
CM$ and other urban and xrural districtE where the high
schools are struggling with poor acadermic performance.

The March 7, 2005 hearing was noticed on January 19, 2005.
The Court and parties were to dispcouss an outline of the
agenda for March 7 at the hearing on February 15, 2005.

On February %, 2005, the UNC School of Law Center for Civil
Rights, on behalf of four stucdents presently in the CMS
system, filed a Motion to Intervene in this case in a
limited basis with the focus bheing the CMS student
assignment policies and plans. The Motion to Intervene was
opposed by the Urban School District Plaintiff-Intervenors
Urban School Districts, which includes CMS. '

At the regularly schedule hearing on February 15, 2005,
this Court announced that it was not going to calendar a
hearing on the motion to intewnvene before or during the
March 7 hearing week and that Junlius Chambers and UNC
Center counsel could participuate at the March 7, 2005
hearing and “sit at counsel table.” The purpose of the
March 7 week was to hear evidence on the high school
problem and beat practices and procedures to achieve better
high school performance for students throughout the State
as well as to hear from CMS and other' large urban districts
about the good and bad in high school performance. A battle
royal over CMS‘s attendanca plan or CMS'a low pezforming
high schoels was not, and will not be on the agenda duriag
the week of dMaxch 7, 2005.

There was no objection raised by any party to the Court’s
announcement on February 15, 2005. The Court and counsel
for the parties met in chambers to discuss a tentative
schedule for the hearings stacting March 7, 2005,
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The hearing scheduls’s format presently stands as follows:

Monday, Marxch 7, 2005 at 10:00 a.m. — The Court will
conduet a hearing on plaintiffs’ motion to show cause filad
on Febguary 10, 2005. A

Menday, March 7, 2008 at 2:30 p.m. — Tony Hablt will
provide information about the positive aspects and work of
the NewSchoolsProject that is working te creaatm better and
more academically productive high scheols.

Monday, March 7, 2005 at 3:30 p.m. — Uzban Distzicts
will provide information from Ann Denlinger, Superintendent
of tha Durham County Sohools concerning the high school
challenges and programs in Durham,

Tuasday, Harch B, 20058 at 9:40 a.m. — Urban Districta
will provide information from witnasses frem CMS xelztive
to (MS’'s challenges in itz high schools, the bullk of which
are performing wall below par. This iafeoxmation is expected
to take the day on Tuesday and perhaps into Wednesday
morning. ,

Hednesday, Mawch &, 2005, -~ At the conglusion of (S
prosentation, Suparintsndents, or their designess, fram
Cravaen snd Onzlow Counties will provide informatiom on the
high school prograzms in those counties and why they ars
suceseding academically. Craven haz three high schools. The
three high schools composzite scorvas for 2003-2004 wers
84,89 and 85, zespactively. Oanslow hag seven high schools.
The seven high schools composite sceres for 2003-2004 ware
84,83,88,83,82,83 & 84, respectivaly.

Thuzeday, March 10, 2005, at 9:40 or as reached, Urban
Districts will provide infoxmation from Wake County Schools
relating to the challenges and success of tha high schools
in Waks County, which has 2 of 10 statewide with
performance composites above 20.

Friday, March 11, 2005 - Resezved for any overflow and
to ba determined.

On February 23, 2008, Julius Chambers and counsel for the
UNC Center for Civil Rights (“ONC Center”} filed a motion
for clarification seeking to have this Court clarify thelr
role as counsel for the hearing schedulesd Mazch 7, 2005. In
that motion they sought an oxder authorizing them to
participate fully, including, but not limited to:
examination of witnesses, cross examination of witnesses,
objections to evidence and testimony, introduction of
documentary evidence and testimony through witnesses and to
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finally, conduct limited, expedited discovery of CMS with
responses from CMS by Marxch 4.

On Monday, February 28, 2005, the Plaintiff-Intervenors
(“Urban Dlistricts”) filed a Response in opposition to the
motion for clarification. On March 2, 2005, Julius Chambers
and the UNC Center served a response to the opposiktilon
raised by the Urban Distriots.

Having considered the Motion for Clarificatlon, Expedited
Discovery and the Responses and Replies that are filed, it
is apparent to the Court that there is a misunderstanding
about the purpose and scope of the March 7 hearings. The
hearings are for the benefit of the Court and to put on the
record the information cleaned therefrom. The hearings are
not for the purpose of litigating the issues relating to
CMS8’ s poor performing high schools, or for that mattexr, any
other of the LEAs poor pexforming high schools scattered
throughout Nozxth Carolina,

The hearings are to provide the Court and the record with
information concerning the “high school problem” in
performance, and with information about existing programs,
policies and planned programs that can be utilized to
correct the poor performance of high school students.

Until the Court hears and reviews this basic information,
including CM8’s stated explanations, as a large urban
distriet party, as to the cause of poor performance and
plans to coxrect the educational deficiencies sufferved by
too many of its high school students, the Court will not be
in a position to decide on how best to proceed in this
txoubled area of high school performanca,

The bottom lions is that the heaving starting March 7
zelating to high school porformance problams and selutions
is informational, net adversarial in natwre.

Having said that, the Court is not going to vary from its
intended mission for the weelk of Marxch 7, 2005 and preside,
during that week, over an adversarial contest focusing on
CMS. Next week i not the time, nor the place, for such
proceedings and that will simply not happen.

As a result, the UNC Center and its counsel, will not
participate in this hearing as counsel for a litilgant and
the motion for expedited discovery will be denied.
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IT IS, THEREFORE, ORDERED:

1. That the hearing to begirni on March 7, 2005, will be
conducted according for tthe purposes set forth in this
order and will address and follow the agenda items and
schedule set forth above. The schedule and agenda
items may be changed only with the permission of the
Court, depending on time and scheduling conflicts.

2. That counsel for UNC Center are met, for purposes of
the hearing on March 7, 2005, authorized to
participate as counsel for a litlgant with full rights
to examine, cross examine, put on evidence, or any

- other of those acts sought in the motion for
clarification.

3. That the Mouvion for Expedited Discovery by counsel for
UNC Center is denied.

4. That Counsel for UNC Center are welcome at the
hearing, and in the Court’s discretion, are permitted
to sit at a counsel table during saild hearing so that
they can listen and learn from the various witnesses
the same information that the Court seeks to learn. In
addition, at the close of the hearing, counsel Ffor UNC
Center may have the opportunity to address the Court
concerning the matters presented durxing the hearing
together with counsel for other parties. ,

5. That in the event there ls more evidence required as a
result of the matters presented, the March 7 hearing
may be continued so as to permitv the Court to hear
additional evidence and other matters related to the
issue of poor high school performance.

This the 3" day of March, 2005

@:‘M&Q §,( =

Howard E., Manning, Jr.
Spperilor Court Judge
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FAX ONLY MEMO

July 11, 2005 /
FROM: HOWARD E. MRNNIWNE, JR.

TO: ROBERT W. SPERRMAW, {919--834-4564)
TOM ZIKO {SL9-TL6-6764)
AWN MAJESTIC (219=-546-0489)

SUBTS: HOKE COUNTY BOARD OF EDUCHTION V. W.C. (“LEINDROY)

Re: Wotice of August 9, 2005 'ape@ia.l ¢ivil session Ea: heaving
on the “high schoel problew (with emphasis on CMS) and other
maktocs”

Lady and Gentlemen:

On May 24, 2005, this Couxt filed “Repoxrt from the Court: The
High School Problem.”

Last Friday, I reviewed the W&0's article om the Wake County
Public Schools 20042005 Compogite Scoresm. I subseguently went
on line and toock 2 leook at CMS’'s High School 2004-2005 Composita
Scoxas mnd thelr disaggregated data. & cepy of the compesite
scoxzes for (MS foxr 2002,2003,2004 & 2005 by school ies atkached.

The M5 results remadn dismal. Out of 17 high schools, 10 remain
with compesite scores below 0 and § eut of these 10 continue teo
have composites bglew 50. While there was some improvemsnt in

- the sctoras of the bottom 10, 5 of the CMB high schoeols, Bast
¥ecklenburg, Gazinger, Haxding, Hopewell and West Mecklenburg
went backwards. Olympic wade 2 .01 gain from 53.5 to 53.5. South
‘Mecklenburg made 2 .01 gain from 71.2 to 72.0, which is
basically no gain at all.

The botton line is that despite the so-called internal plans and
inprovenants and programs foxr improving CMS's high schools’

D7=11-ps 11 :-;l'[f. auy
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acadenie performance that we heard sbowt at the hearing in
Mazch, it appears that the poor soadenic performance remains
buginess ap usual in the majerity of those high schools, despite
being placaed en moltice that the pwor academic performance cannot
be permitted ¢o continue. This sorxy state of affaizs cannet be
permitted to continve.

Op the mere affivent sids of the ledger, ¥ysrs Pazk scozed a
composite of 81.2% vp fzom 73.4% anéd Providencs increased te

86.0% Ffrom 83.5%.

Bocordingly, I have made the neceasary arrangements to szchedule
a spacial civil sessien begimning Tuesday, August 8,2005 at
_10:00 in Courtroom 10-C (the usual couztzoom). At that time,
the Court will expact to hear a zeport from CHMS as to what, 1if
anything, CMS is doing with raegavds to the sppeific gubstantive,
effective, and azademically proven corvective mgasures CMS will
be im place in its bottem 10 high scheols as of the staxt of the
2005-2008 school yesy to ensurs thome schools are Ieandro
compliant in temms of qualifised, competent principals,
qualified, coumpestent teachexrs and reacuzcses so that the
congtitutionally reguized educational oppoztunity is provided to
in those schools and cach and evary child,

The Court will alse eupect = zepozt from the State of Woxth
Carolina on the issue of the ovezall ILeandro compliancs
statewide at that time,

In conpection with the “high scheol problem” and the high
scheels, including CMS' high schools, thad have compesites balow
€0, the Courxt will expect & zepozt frem the State of North
Cazolina as to what action it is taking o pzovide these high
schoole with substantive, effective and acadumically pzoven
vorzective moasures to be im place as of the staxt of the 2005-=
2006 school veax se as to enzure that these bottom high schools
are providing thaiz students with a leandre cowmplisne leszaing
envizenment as zeguired by the Comstitution of this State.

The Court will alse hear the MS students’ motion te intervene
zelative to the CMS agssignuent plan during this session of
Court, .

The Couxt would alse like to hear fxom the plaintiffs’ counsel
oo tha progress, or lack thorxeef, being made with respect to the
enzuring that the schools in thess districts, ineluding the high
gchoels, mrxe meeting the constilitutional requirement of being

Ieandre complizant.
ob
¥

A
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In the event there are othex relevant matters that the parties

pelieve should be on the agenda for the hesring, please write
and let 22 koow and I will coneider putting thew on the agenda.

Thanlk you.

Ca: Boveznor Michasl ¥. Basley /o Franklin Fmaﬂan

{819~715-4239}
Senator Mard Basnight and Speaker Jim Black, et al. cfe Tonya

Willizams

{912~733-8740)
Chalrman Howazd Lea, State Boamrd of Edusation and DRI

(819-807~3445)

Attached: CMS HIGE SCHOOLS~COMPOSITE SCORES-2002,2003,2004 &
2005 (ONE PAGE)
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PUBLIC SCHOOLS OF NORTH CAROLINA

BYAYE BOARD OF EDUGATION 1) Howard N, Leo, Chalrman WWW.NCPUBLICECHRDLS OQ
DEPARTMENTY OF PUELIC INSTRUCTION 12 Janke O. Ravls, Inlerim Dfficen

Angust 9, 2005

Thoe Haxorable Howard Manning, Jr.
Superor Courl Judye

Walke County Courthouse

Post Office Box 351

Raleigh, Nosth Carellna 27602-0351
Hand Delivery

Re: Heke Co, et al, v. State

Dear Judge Mannlnp!

On July 11, 2005, you sent n Notice lo the pariies 1o this soHon that you would hold » hearlng on specified
subjects in the Wake County Courthonse on August 9, 2005, Among other things, vour Notoe stated that you
expected a repott from the Stato on *the lssue of overal) Leandro complance.”

"""4)111 response lo thal vequoest, and on bohalf of the Gevernor, the Stath Board of Hducation, and the Depaximent of

Publio Instruction, I am submitting two documents. The first desoribes the Governor’s and the State Board of
Bducation's strateglo foens for Leandre compliance, The second dooutnents some of the actions we have
recenlly tuken to implement Ihe Plan which we submitted to the Courl on ©ctober 25, 2004, slong with some

additions) conmmifments and aotions thut were not included in the Plan, .
Tirust that you will agree that the ncti ons described in these documents prove that tho State g making
subatantiel and steady proguess ioward improving efnoational opportunities for all its students, Ths Governor
and the Siate Bonrd of Rduention inlend to continus fo aggressivaly implement tha Plan to pssire all North
Carolina chiidren have the educational opportunity to reach thelr full potential,

Wit fandest regards and best wishes, I am

Respecifully,

Howard N, Les

i The Honotabla Michasl F. Eastey, Gevernor of North Carolina
State Board of Biucation Members

+, STATE BDARD OF EDUCATION
., 8302 Maif Service Cenlar 3 ¢ Ralolgh, North Caralina 276858302 '1 010,607 3430 ' - Fax 819.807.3104

An Equa! DppoiturdylAilimative Aclon Employar
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GOVERNOR EASLEY AND THE STATE BOARD OF EDUCATION'S
STRATEGIC FOCUS ON LEANDRO

The State of North Carolina is commiited to ensuting that all children receive the
opporfunity to obtain an education that prepaves them for further education beyond
high school, skilled jobs and careers in a changing worlforoe, and the
responaibilities of citizenship in a democratic socloty, Furthermore, the Stale is
cormited to ensuring that all children have (1) a competent teacher, (2) an
effective principal, and (3) adequate résources to meet high academic standards,

Govemor Mike Rasley and the State Board of Education have put in place n
comprehensive strategy to achieve these ends, This plan i3 built on the following

Strategic objectives:

1. Provide significant hew resonrees ¢a low wealth distelcts and
sehools by fully fanding the Low Weslth Supplernental Funding formula in
order to attract and retain quality teachers and principale and improve
educational opporfunities for all students,

2. Make the Disadvaniaged Stadents Supplemental Fund (DSSH)
permanent, implement a rigorous evaluation of the DSSF program in the 16
pilot districts, and identify the appropriate funding levels for the DSSF
formula,

3, FProvide new, targeted investments in education including fonding
for the More at Four Pre-Kindergarten Program; high school reform (New
Schools Project and Learn and Earn}; teacher recruiiment scholarship
programs; teacher production in high need areas, teacher retention; principal
effentivenegs; and connecting schools and social services to support the
achievement of at-risk studenis,

4. Institute greater accountability for existing funds targeted to atrigk
students and ensurs greater financial accountability for the use of state and
Jocal resources to Incresse student performance In disfriofs across the state,

3. Streugthen the State's assistance to low-performing schools and
thetr districts, beginning with high sehools, The State neods to agsist
districts and schools o examine spending patterns, reallocate existing
resources, effectively target new resources, and Implement proven strategies
{o increage simdent performance.

1n October 2004, Governor Easley and the State Board of Education submitted a
comprehensive Plan to meet these objectives and improve educational
opportunities in North Carolina public schools, Sinoe that time, the Govemnor, the
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General Assembly and the State Board of Education have taken substantial action
to implement each of the components of that Plan, They have also taken many
additional steps toward addressing the need for gualified teschers and principals
and the resources needed to help students meot high academic standards and be
prapared for higher education, work and oifizenship it the 2t st Century.
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GOVERNOR EASLEY AND THE STATE BOARD OF EDUCATION HAVE
TAKEN ACTION TQ IMPLEMENT THE STATE'S PLAN FOR LEANDRO

The October 2004 Plan submitted to the Court outlined efforts the State
would take to;

[}
(1) Bxpand Existing Proven Programs and
(2} Invest in New Commitiments,

The State's efforis in each of these areas are detailed below, Sorie of the
additional commitments and action the State has taken since the Plan was
sinbmitted are also nofed.

I. EXPAND EXISTING PROVEN PROGRAMS

¢  Fusure Every At-Risk Four-Yenr-Old Has Aceess to 3 Quality Pre-
Kindergavien Program,

0 The State intends to conginue to expand the More-at-Four Pre-
Kindergarten Program uniil af least 40,000 at-risk four-year-olds are
adsured acgoss to quality pre-kindergarten programs, Expansion will
be Jargeted first to students in school districts with the greatest needs,

| The Governor’s budget proposed $16.6 million in the first year
and $29.1 million over the biennium o fund an additional
6,400 at-risk four-year-olds across the state,

2 Governor Easley's July 20, 2005 Exeoutive Order No. 80 set
aside $16.6 million for the 2005-06 school year to support an
additional 3,200 slots, which will bring the total of at-vigk four-
yerr-olds served fo 15,200,

3 The Office of School Readiness was ereatod on July 1, 2005,
through an Interagency Agreement signed hy the Office of the
Governor and Departments of Public Instoction and Health
and Human Services, The Office will allow the state to align,
coordinate and leverage the multiple publc pre-kindergarten
programs and resources in these distriots to improve services to
programs serving at-risk fonr-vear-olds,
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MIGHAEL F, EABLEY
GOVERNOR

EAECOTIVE ORDER NO, fp
ACCHELEBATING TEACHER AND OTHER PERSONNEY, RECRUUTMENT
AND THE IMPLEMENTATION OF NEEDED A CADEMIC SUPPORT FROGAMS
FOR AT-RISK CHILDREN IN LIGHT OF JUDICIAL MANDATES,
BUDGET DEVELOPMENTS, AND YMPENDING SCHOOL OPENINGS

WHEREAS, the 2004 General Assembly enteted S.L. 124, “The Corsant Opemtions and
Capltal Improvements Appropriations Act of 2004 (hereinafier the Aet), which was signed into

law on July 20, 2004; and

WHERAS, the 2005 Genetal Assombly enacted LB, 163}, which keeps rtale
govornment apoerating through August 3, 2003, and which provides nduitlonal funding for
enroliment incveases and which was signed Into law on July 19, 2005, and

WHEIEAS, In tho budget rdjustmonts snbmiited to the General Assembly for the 2005-
05 fiseal yeor, 1 recommended funding to meet the increased oporatlon gosts of our publle
schools while providing for the needs of disadvantaged studonts; and

WHEREAS, public schools across lhe stalo must plan now for their openlag In o Tow
waolks, and tho slate court monftoripg of North Carpling's offort to shsure 2 sound, bosie

cduceiion for every sludent ovntinuss: ond

WHERIAS, Ih the schoo! funding lewsalt, known ey Leantia, the Court stated thay ot i
minlmum every school must be provided the resomees nacessary 1o suppor an effeetive
Instructfonal propram willin thal schoo! gu thet the educations! needs of 8l children, inctuding

at-risk children, can be mef; ond

WHEREAS, on Muy 24, 2005, the Courl {solaiad the particula problemms of mesing the
needs of abylsk studsnis s North Caroling's high schools god cutlined the need for the state to
bring togother the “'comblned experise, oducators, fosnurces, nad money lo 14 the *high school
probleny’ so {hat the efifldien attznding those schools wild be provided with [he opporttinily to

obtain & sound, besle sducation;” und -
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WITEREAS, on July 11, 2005, tie Court seheduled a hearing for August ¥, 2005, for the
ytnte 10 shiow how in the upcoming school yeay B will addtess the problems nssociated with the
“moor academniy performance® of North Catolinn high schools and an npdate on stntewlde
Leandrn compliance; and

WHEREAS, Seania BHE 622, "Tho Cuprent Operntions and Capltal Bnprovements
Appropriations Act of 2005, under consideration by the Housge ond Sunuts has not beon passed;

nnd

WHEREAS, the Act allocated funds to support the More at Four Pre-Kindergnrion
prograrn for di-risle children, the Learp and Bam progeem, and supplementat funding for LEAS jn
low-wealth counties: and these progeams are nocessmry for improving educational opporlynity
and outenmps For ehtldton noross Novth Cavoline; and thess progiams are Mndamonial {0
addyessing the nosds of at-ask stodenss, eliminating the nehisvemstit gap, reduelng the state's
persisiently igh dropont rate, neiensing college enreliments, and meoting other sducatipn

chnllenges; and

WHEREAS, the current pioposed budget inclndes expanded funding for the
Disndvantaged Student Supplemoental Fond, Leam mnd Baen prograrm, Speclalty Schools Pllol
progrim, supplemental funding for LEAs lo Jow-wealth counties, teacher irining, and child and

fumily support tenms; and

WHEREAS, whiie the Gensral Assembly sontinuas working to vaily a finul budgei |
can upprove, the sthool yenr for the mejority of North Cerotingy dilldren is aboni to begin und
preplanning, hiting, and fuellitics propataiion mu teke pluce; and

WHEREAS, it Iy hs Infent that addhional Rinds be used for low-wenlth supplemonin}
fundipg to recruit and rotoln high quallty leachers; and

WHERTAS, by better conneeting public schools with health, monto) health, and social
sarvives the enpasity for mylte-tispiplinary assessments, reforral, ind ooordination of cire for at-
risk stiwdents and thelr familles will be enhanced through the use of Schonl-Baged Chikl and
Fomily Support Teapns bilfizing schooi-based nueses and soctal workes tennw, Loeni
Managoment Entities' Cnra Conrdinators, and Child and Family Teams Faailitators,

NOW THERETOIE, In light of the faciua) clrewmstances sel fonh above, Including the
decigion in Leandro, and under the logal anthority vested ln me as Govemor by Articie 1, Sectlon
¥4 of the Constitutlon of Nortlh Carolinn (which states that “Tha peopls have i right to the
privitege of educntion, and it is the duty of the Siate 1o punrd snd maimaln hat right.”}, Artiele
11 of the Conslimtion of Norh Caroling, and N.C.0.8, §143-23, {heroby ADTHORIZE AND

INSTRUCT:

Sectign L, Fhe Dirgolor of ths More af Faur Pro-Rinderganien Progtam o recruh the
tetioherg napensary to expand the program; and,

Seciion 2. The Superintendent of Pubhe Instruetion, working with and through locul
schook system Supsrintendents, to recmit and hre Ihe staff necesaary to

7
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opetate Leam and Bart high schools and economic development-themed
high schools; and

The Supeyintendent of Pablic Instruction, warking with and through jocal
sohool syslern superintendents, wid the Sceretory of the Dopuylinent of
Healih and Human Sevvices, working through looa! agencles, o reerylt
and hive the purses and sooln] workess necessory io oparate child nnd
Famdly support weerms in our publoe sochools; and

Tha Supesiniondens of Puble Instryerion, working with and through Joead
#chool system superintendents, i pot Info placs the additiona) tenchers
and acacernle support programs negded Lo suppost the nchlevement of at-
1lsk stedents in distrcls eliglble for Low Wenith Supplemenia) Fonding
and Disadvantaged Siadent Supplsmental Funding; and

The Presltlents of the Untversity of Noyth Cnrollna snd Notth Carolinn
Comumnity College System to implement the 342 Teacher Bduention

Tndtintive; end

Tha President of the University of North Crroling to lmiplement the
progeam tolmprove tho effectivensss of now prinoipns; and

The State Board of Bducatlon tnd Superimendent of Public Instraation 1o
place aceonntabiity on existing funding for at-risk students from ihe At
Risk Stucenf Services and Improving Student Accountability nlotrments 1o
ensure these funds are invested dn proven siraiegies for Improving stndoent
arhicverent in the wost cost effective mannor,

This Brecutlve Qedor is effectivo July 20, 2005.

N WITNESS WHERBOWR, I have horcunto sel my hend and affixed the Grenat Seal of
the Stale of Norih Cagoling at the Capitol In the Ciiy of Raleigh this the 20th duy of fuly, 2005,

W
ot
Michael F, Bugloy
Governor

AXTEST:
Py s
(5
Rlarne ¥ Mnyshel}
Secretary of Stute




State of North Carolina REPLYTO  Thomas J. Zko

Educallon

Department of Justice (919) 716-620
ROY COOPER ,
ATTORNEY GENERAL PO Box 629 FAX: {e19) T16-6764
Raleigh, North Carolina
27602
November 19, 2010
VIA HAND DELIVERY

The Honorable Howard B, Maming, Jr.
Wake County Superfor Court

‘Wake County Courthouse

316 Fayeiteville Street °
Raleigh, NC 27602-0351

Re:  Hoke Counly Board of Education, et al. v. State, 95 CVS 1158

Dear Judge Manning:

‘Pursnant to your November 9, 2010 Notice of Hearing, attached are the following reports for
the December 17, 2010 hearing in the above-referenced matter:

Report on More at Four Pre-Kinderparten Program

Sunnnary of Key Findings, October 2010;
Evalnation of More at Four Siate Pre-Kindergarten, The First Ten Years; and
Long-term Effects of the North Carolina More at Four Pre-kindergarten Program,

Ociober 2010,

Repoit on DIBELS systern
Executive Summary, SBE Meeting 11/2010 (Attachment GCSS8 to SBE Mig,); and
Draft Report to the North Carolina General Assembly, “Bvaluation of the Math and .
Reading Diagnostic Pilots”, Date Due December 01, 2010.

Repotis on Ineffactive Teacher ﬁﬁﬁﬁducahonal Cha lle es re: Not Reading on Grade
Teacher Effectivencss: Impﬂng Schools One Classroom at a Thne
What Matters Most, October$1, 2010; and
Public Schools of North Caroﬁha DPL November 9, 2010 Letter and Differences

in Learning to Read, Unit 2.




he North Carolina More at Four Pre-
kindergarten Prograr Is ¢ state-funded
Inttlathve for at-risk 4-vear-olds, designed
to help them be more successful when
they ahter elamentary school, The
purpose of Mere at Four Is to provide a high qually,
classroom-based educational program duvlng the year
prior to kindergarten entry. Qver the years, 90% of

the children served In More at Four have qualified for
free or reduced-price funch; ellgibility for the program
Is also determinad by other risk factors, such aslow
English proficiency, [dentifled disabiity, chronic health
condltton, and/or developmentzl defay, More at Four
lras baen providing a full school year pre-k program
stnce 20022003, and has served over 160,000 children
duting the first nine program years (20022010,

13
i
4
ik

Study Design

Key findings an the long-term effects of patticipation

In More at Four on children’s third-grade End of

Grade (EOG) math and rending scores are presented
below. Statewtda data from the NC Department of
Publlc Instruction was used for all third-graders In

tha 2006-2007 and 2007-2008 school years, Of
these, the fore at Four sample Included children

who attended the pre-lc program for at feast 70% of
the school year (In 2002-2003 and 2003-2004), The
total sample consisted of 5,554 chlldren who attended
More at Four and 200,062 comparison children, The
analyses alsa examlned resuits by poverty status In
third grade, comparlng poor children (eligible for

free or reduced-price lunch) and non-poor children
{not eligible}, In addition, the a nalyses adjusted for
children’s demographic characterlstics of gender and
racefathniclty, as well as for state and local per puphl
expenditures, which reprasented variations In the quality
and resourcas provided by the school distrlcis altencled

)
¥
i
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Ellen 8. Pelener-Feinberg, PhJD, by different grotips of chlldren.
Jennifer M. Schaaf, PLID, Two primary reseatch guestions were addressed by
thls study; 1) Are there any long-term benefl &8 of
October 2010 jparticlpation In the More at Four Pre-k Program on

children's math and reading skills tn third grade?, and
2) Do the effects of More at Four participation ol

ﬂ? E j ‘\]( children's third-grade math and reading skills var by

'c,-'q.mﬂ!' BPG ORILR PEVELOPMENT IBE TP children’s povarty status?



© 2010 by

Ellan S, Polsave-Faln

FPG Chikd Dovelopment Insttute,
“flie Unlversfiy of

Nl Carglin az Chapel HilL,

“This reseeeh wets funds by

the Northy Carolliva Mure ol fasir
Pro-kindergarien Prograi,

NC Offtcs of Earfy |eaming,
NC Depariment of Publle
Inslruction, 1 parf of he sale-
whle evishation of the Morth
Caraliny More at Four
Preddndargarten Frogum,

Fos mawre tnlortation,
visit dhe ovaloutlon webslo af
wrwsfpg. tite.ecunfend
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Major Results

«  For all third-grada EOG outcomas—math and reading scala scores and achlevement
fevels—poor children who attendec More at Four performed better thian thelr peers who
did not attend Mote at Four, These results are of key Impottance, given that 90% of the
chiidren who attended Mora at Four were poor at that e,

s Fot non-poor children, those [n the comparlson group generally performed better than those
who attanded More at Fout, However, the non-poor comparison group was ltkely more
achantaged and included chlldren who wottld not have been ellgible for the More at Four
Program during pre-k, In contrast, many of the MAF children were poot and had other sk
factors at the time of pre-k,

o Asexpectad, a conslstent pattermn was found where non-poor children performed better
than poot children across all oltcomes meastred by the third-grade EOGs, Howaver,
these dlfferences related to poverty were much stronger within the compatison group than

within the MAF group,

Summary and Conclusions

These finclings suggest that for poor children (those who qualified for free or reduced-price
lunch), participating In the More at Four Program during pre-k had longer-term benefits In
torms of math and reading sklls at the end of third grade, These findings were consistent
across all EOG outcomes, Indicating a broad posillve effect of particlpation in the More at
Fourt Program, These findlngs are of hole, given that poor chifdren represent the malortty (90%)
served by the More at Four Program, _

Not strprisingly, non-poor children performed better than poor chiidren, This achlevement gap
In academic skills related:to poverty Is something that Is widespread In our country, However,
these effects wera greater for the comparison group and substantlally reduced for the MAF
group. This may Indicate that pariicipation in More at Four has an amelforating effect on the
negatlve effects of poverty related to children’s academlic achlevement,

In sum, these findings provide evidence that the More at Four Program 1s helping to lessen the
achlevemant gap for poor chlidren In both math and reading performance, and that such early
pre-k experlences can have a lasting effect Into the elementary schoo! years, -

-
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¢ Ten years of evaluatiors have shown More at Four to ba a highly rigorous pre-kindergarten program that
suocesglitlly targets low-ngome housshold ohildran and those at-risk of later academio fallure.

+ Quality In the classroont I3 high,The percentage of teachers with a BA degrea and a Birth-Kindargerten llcenss
[s above 80% th publio school sattings, and has doublad to around 30% in communlty sattings,

+ Learning growth for all students [e algniflcant and above expactations for those children starting with the Jlowest
knowledgo hase. Rates of Iearning growth In pra-K are generally sustained through the end of kindergartan,

o Ths most resent svalliation showa that on third grade 1eading and math tests, ex-More at Four shildren who

racelved a frea or raducad unch In thitd grade some four years aftor
teaving a Mors at Four plagsroom, performed slgniffeantly bettor
thap chfldren who racelved afres or reduced lunch but who didn't
attand More at Four

+ Those 8rd grade EOG results show that Mors at Four narrowed the
achlevermnent gap by up to 40% st third grade.

A GLOSELY EVALUATED EDUCATION INITIATIVE

Sthee lts first full year In 2002-03, More at Four has bear ejonely
sortintzed by Independent researchers et the Frank Porter Gyaham
Child Devalopment Ingtitute at UNG-Chape! HIl, These evaluatlons
show that quallty In the More at Four ciasarootr la high, that this
clasgroorn quality s assoclatad with high ratas of learing growth,
that children at most-rlek of academlo fallure exhiblt the highast yates
of learnlng growth ln Mors at Four, and; that fouy years later, chlfdren
who were Ih More at Four and who recalve a frae or reduoced Junch in
third grade, did slgnlffeantly better in EQQG reading and math tests than
frag or reduced price hinch childran who did hot attend iviore at Four,

SERVING CHILDREN IN NEED

More at Four has malntalned a consistent foouis on servialng the needs of
disacivantaged chilcren since lts inception. Singe year one, three-quarters
of the ohildren served i More at Four have coms fram househoids befow
130% of the federal poverty level (L. silgibia for a free lunch) and the

e ority have nover baan praviously ssrved by an early education of care
provider {figure 1} Around 9 1n 10 children in any ohe year are sligthle for
a free or reduoed prloe lunch.! The share of children with a chronic health
preblem o ddentifled disabliity has held ateady at around 6% or 6% while
- thoss with & developmental nead has ihereased over the decads, from
arolnd 10% in 2001-02 to over 30% In 2008-2010 (figure 2}

Figure 11 Parcant of More at Four
Clifldren In Poverty, Never Served,
2002-2010
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