
NO. 5PA12-2 TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA 
***************************************

HOKE COUNTY BOARD OF
EDUCATION, et al.,

Plaintiffs,

and

CHARLOTTE-MECKLENBURG
BOARD OF EDUCATION,

Plaintiff-Intervenor,

v.

STATE OF NORTH CAROLINA, 
et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

From Wake County

*************************************
STATE-APPELLANT’S

CONDITIONAL MOTION
FOR LEAVE TO FILE A REPLY BRIEF

*************************************

TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:

Defendant-Appellant, the State of North Carolina, hereby conditionally moves

the Court pursuant to Rules 28(h)(4) and 37 of the North Carolina Rules of Appellate

Procedure for leave to file a reply brief.  In support of this Conditional Motion, the

State shows the Court:
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1. In an Order entered on 8 March 2013, the Court allowed the State’s petition

for discretionary review of the decision of the North Carolina Court of Appeals in this

matter.  The New Brief for the State-Appellant was filed electronically on 20 May

2013.  On 24 July 2013, four Appellee Briefs were filed in this case, along with four

amicus briefs in support of the Appellees.

2. Rule 28(h) of the North Carolina Rules of Appellate Procedure governs the

filing of a reply brief.  An “Order Adopting Amendments to the North Carolina Rules

of Appellate Procedure” was entered by the Court on 28 February 2013. In addition

to various other changes, Rule 28(h) was rewritten to provide that “[w]ithin fourteen

days after an appellee’s brief has been served on an appellant, the appellant may file

and serve a reply brief.”  The Order provides that “[t]hese amendments to the North

Carolina Rules of Appellate Procedure shall be effective 15 April 2013.”

3. The State prepared and electronically filed a Reply Brief in this case on 12

August 2013 in conformity with the amended Rule 28(h).  The Clerk’s office

subsequently notified counsel for the Appellant that a Motion seeking leave to file a

reply brief may be necessary because the provisions of the amended Rule 28(h) would

apply only to cases in which the Notice of Appeal was filed after 15 April 2013, the

effective date of the amendment.
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4. The State urges the Court to declare the “State-Appellant’s Reply Brief” that

was filed and served on 12 August 2013 timely and proper under the terms of Rule

28(h) as amended effective 15 April 2013.  Such a ruling would render moot the

State’s Conditional Motion for Leave to File a Reply Brief.  

5. Alternatively, if this matter is not governed by the terms of Rule 28(h) as

amended, the State respectfully submits this Conditional Motion for Leave to File a

Reply Brief under the terms of Rule 28(h)(4) as it existed prior to the recently adopted

amendment. 

6. Former Rule 28(h)(4) provides that, within fourteen days after service of

notification that a case has been scheduled for oral argument, an appellant may file

and serve a motion for leave to file a Reply Brief, and additionally that the proposed

reply brief may be submitted with such motion. 

7. The State believes that it would be beneficial for its position on the various

arguments and issues set forth in the Appelles’ briefs to be available for consideration

as the Court prepares to decide the important constitutional issues presented in this

case.  The State’s proposed Reply Brief addresses issues arising from the briefs of the

Appellees and their amici including whether the Court of Appeals erroneously

affirmed the trial court’s order mandating the provision of pre-kindergarten services
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on a state-wide basis, as well as additional matters regarding the Court’s review of the

decision of the Court of Appeals for other errors of law.

WHEREFORE, the Defendant-Appellant respectfully requests that this Court

grant the State’s request for relief by either accepting for filing the previously

submitted “State-Appellant’s Reply Brief” pursuant to Rule 28(h) of the North

Carolina Rules of Appellate Procedure as amended effective 15 April 2013 or,

alternatively, by allowing the State’s Conditional Motion and thereby accept for filing

the “State-Appellant’s Reply Brief” pursuant to Rule 28(h)(4) of the North Carolina

Rules of Appellate Procedure.

Respectfully submitted, this the 14  day of August, 2013.th

ROY COOPER
Attorney General

Electronically Submitted
John F. Maddrey
Solicitor General
N.C. State Bar No. 8890
jmaddrey@ncdoj.gov

North Carolina Department of Justice
Post Office Box 629
Raleigh, NC  27602
Telephone:  (919) 716-6900
Facsimile:   (919) 716-6763

Counsel for Defendant-Appellant
State of North Carolina
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served the foregoing
STATE-APPELLANT’S CONDITIONAL MOTION TO FILE A REPLY BRIEF
upon all other parties to this cause by:

[X] Transmitting a copy hereof to each said party via email transmittal; and
[X] Depositing a copy hereof, first class postage pre-paid in the United States

mail, properly addressed to:

Robert W. Spearman   
Melanie Black Dubis/Scott E. Bayzle
Parker, Poe, Adams & Bernstein
L.L.P.
150 Fayetteville Street, Suite 1400
Post Office Box 389
Raleigh, North Carolina  27602
bobspearman@parkerpoe.com
melaniedubis@parkerpoe.com
scottbayzle@parkerpoe.com

H. Lawrence Armstrong, Jr.
Armstrong Law, PLLC
119 Whitfield Street
Post Office Box 187
Enfield, North Carolina  27823
hla@hlalaw.net

Counsel for Plaintiffs

James G. Exum, Jr./
Matthew N. Leerberg
Smith Moore Leatherwood LLP 
300 North Greene Street/Suite 1400 
Greensboro, North Carolina  27401 
j im .ex u m @ sm ithm oore law .com ;
matt.leerberg@smithmoorelaw.com
Counsel for Defendant State Board of
Education

Deborah Stagner
Neal A. Ramee
Tharrington, Smith, L.L.P.
209 Fayetteville Street Mall (27601)
Post Office Box 1151
Raleigh, North Carolina 27602-1151
dstagner@tharringtonsmith.com

Counsel for Charlotte-Mecklenburg
Board of Education Plaintiff-
Intervenors

Mark Dorosin
Taiyyaba Qureshi
University of North Carolina 
  School of Law
Center for Civil Rights
CB 3382
Chapel Hill, North Carolina 27599-3382
dorosin@email.unc.edu
tqureshi@email.unc.edu

Counsel for Penn Intervenors
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Further, the undersigned has this day served the foregoing STATE-
APPELLANT’S CONDITIONAL MOTION TO FILE A REPLY BRIEF upon
amici in this cause by:

[X] Transmitting a copy hereof to each said amici via email transmittal.
Counsel for Group of 11 Amici:
Advocates for Children’s Services of
Legal Aid of NC; American Civil
Liberties Union of NC Legal
Foundation; Children’s Law Center of
Central NC; Children’s Law Clinic at
Duke Law School; Council for
Children’s Rights; Disability Rights of
NC; NCCU School of Law Civil
Litigation Clinic; NC Justice Center;
NC Rural Education Working Group;
Southern Coalition for Social Justice;
and UNC Center on Poverty, Work and
Opportunity
Christine Bischoff
christine@ncjustice.org
Carlene McNulty
carlene@ncjustice.org
Lewis Pitts
lewisp@legalaidnc.org
Jason Langberg
jasonl@legalaidnc.org
Christopher A. Brook
cbrook@acluofnc.org
Iris Sunshine
isunshinre@childrenslawcenternc.org
Jane Wettach
wettach@law.duke.edu
Robert E. McCarter
robert@cfcrights.org

Laurie Gallagher
laurie@cfcrights.org
John Rittelmeyer
john.rittelmeyer@disabilityrightsnc.org
Susan Pollitt
susan.pollitt@disabilityrightsnc.org
Scott Holmes
scott.holmes@nccu.edu
Gregory C. Malhoit
gcm3348@gmail.com
Anita S. Earls
anitaearls@southerncoalition.org
Clare Barnett
clarebarnett@southerncoalition.org
Mary Irvine
mirvine@email.unc.edu
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Counsel for Amici North Carolina
School Boards Association and
National School Boards Association
Robert F. Orr
rorr@poynerspruill.com
Edwin M. Speas, Jr.
espeas@poynerspruill.com
John W. O’Hale
johale@poynerspruill.com
Allison Shafer
aschafer@ncsba.org

Counsel for Amicus Easley, Governor of
North Carolina, 2001-2009
Michael Easley
mike.easley@easleylawgroup.com

Counsel for Amicus North Carolina
Association of Educators
Ann McColl
ann.mccoll@ncae.org
Carrie B. Bumgardner
carrie.bumgardner@ncae.org
Jessica N. Holmes
jessica.holmes@ncae.org

This the 14  day of August, 2013.th

Electronically Submitted
John F. Maddrey
Solicitor General


