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ISSUES PRESENTED
I. DID THE THREE-JUDGE PANEL PROPERLY
DETERMINE THAT THE REQUIREMENTS OF § 5
OF THE VOTING RIGHTS ACT CONSTITUTED A
COMPELLING STATE INTEREST JUSTIFYING THE
VRA DISTRICTS AS DRAWN?
II, DID THE TRIAL COURT PROPERLY DISMISS
PLAINTIFFS' FOURTEENTH AMENDMENT

CHALLENGES TO THE ENACTED LEGISLATIVE
VRA DISTRICTS?
III.

DID THE THREE-JUDGE PANEL PROPERLY
DETERMINE THAT THE VRA DISTRICTS ARE
NARROWLY TAILORED?

IV.

DID THE THREE-JUDGE PANEL PROPERLY FIND
THAT RACE WAS NOT THE PREDOMINANT
MOTIVE FOR CREATION OF THE TWELFTH
CONGRESSIONAL DISTRICT OR OF SENATE
DISTRICT 32?

V.

DID THE THREE-JUDGE PANEL PROPERLY HOLD
THAT THE CHALLENGED DISTRICTS DO NOT
VIOLATE THE WHOLE COUNTY PROVISIONS OF
THE NORTH CAROLINA CONSTITUTION?

VI.

DID THE THREE-JUDGE PANEL PROPERLY
DETERMINE THAT COMPACTNESS IS NOT, IN
AND OF ITSELF, A CONSTITUTIONAL
REQUIREMENT OF WHICH CAN RENDER A
DISTRICTING PLAN INVALID?

VII. DID THE THREE-JUDGE PANEL PROPERLY
REJECT PLAINTIFFS' NOVEL CLAIM THAT
SPLITTING PRECINCTS -UNCONSTITUTIONALLY
BURDENS THE RIGHT TO VOTE?
VIII. DID THE THREE-JUDGE PANEL PROPERLY
DISMISS PLAINTIFFS' CLAIMS UNDER THE
"GOOD OF THE WHOLE" CLAUSE OF ARTICLE I,
§ 2, OF THE NORTH CAROLINA CONSTITUTION?

STATEMENT OF THE CASE
Plaintiffs Margaret Dickson, et al. ("the Dickson plaintiffs") filed their
complaint on 3 November 2011, seeking to have the redistricting plans
enacted by the General Assembly in 2011 for the North Carolina Senate, the
North Carolina House of Representatives, and the United States House of
Representatives declared invalid on a variety of State and federal
constitutional and statutory grounds. The Dickson plaintiffs amended their
complaint on 12 December 2011. (R pp. 141-258) Similarly, plaintiffs
North Carolina State Conference of Branches of the NAACP, et al., ("the
NAACP plaintiffs") filed their complaint on 4 November 2011, also seeking
to have the redistricting plans declared invalid. The NAACP plaintiffs
amended their complaint on 9 December 2011. (R pp. 42-140)
Following the filing of the complaints in November 2011, the Chief
Justice of North Carolina entered an order, pursuant to N.C. Gen. Stat. § 1267.1, creating a three-judge panel of the Superior Court consisting of the
Honorable Paul C. Ridgeway, the Honorable Joseph N. Crosswhite, and the
Honorable Alma L. Hinton to hear both actions. By order of the three-judge
panel on 19 December 2011, the two cases were consolidated for all
purposes. On 6 February 2012, the three-judge panel entered its order
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allowing in part and denying in part defendants' motion to dismiss. (R pp.
444-47)
On 5 October 2012, plaintiffs filed their Motion for Partial Summary
Judgment. (R pp. 634-39) On 10 December 2012, defendants filed their
Motion for Summary Judgment. (R pp. 644-47) The three-judge panel
heard arguments on the motions for summary judgment on 25 and 26
February 2013.
On 4 and 5 June 2013, prior to a decision on the motions for summary
judgment, the three-judge panel held a trial on two issues that it determined
were not appropriate for summary judgment because genuine issues of
material fact existed. Those two issues were:
1. Assuming application of a strict scrutiny standard and,
in considering whether the Enacted Plans were
narrowly tailored, was each challenged Voting Rights
Act ("VRA") district drawn in a place where a remedy
or potential remedy for racially polarized voting was
reasonable for purposes of preclearance or protection
of the State from vote dilution claims under the
Constitution or under § 2 of the VRA?
2. For six specific districts (Senate Districts 31 and 32,
House Districts 51 and 54 and Congressional Districts
4 and 12—none of which is identified as a VRA
district), what was the predominant factor in the
drawing of those districts?
(R pp. 669-72)
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On 8 July 2013, the three-judge panel issued its Judgment and
Memorandum of Decision ("Judgment"), including findings of fact and
conclusions of law as to the two issues tried on 4 and 5 June 2013, by which
it denied plaintiffs' Motion for Partial Summary Judgment and entered
judgment for defendants on all remaining claims. (R pp. 1264-1434)
Plaintiffs timely filed their Notice of Appeal on 22 July 2013. The Record
on Appeal was timely filed and docketed 4 September 2013. (R p. 1460)
STATEMENT OF FACTS
A.

The Legislative Process in General

Article II, §§ 3 and 5 of the North Carolina Constitution require the
General Assembly, "at the first regular session convening after the return of
every decennial census taken by order of Congress," to revise districts for
senators and representatives and to apportion senators and representatives
among those districts. Article I, §§ 2 and 4 of the United States Constitution
and 2 U.S.C. §§ 2a and 2c impose a similar responsibility on the General
Assembly with regard to districts for the United States House of
Representatives. Pursuant to 13 U.S.C. § 141, the 2010 Census was
conducted with a decennial census date of 1 April 2010.
The first Regular Session of the 2011-12 General Assembly convened
on 26 January 2011. (First Rucho Aff. I 3; Rule 9(d) Exs. p. 1004; First
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Lewis Aff. If 3; Rule 9(d) Exs. p. 1164) On 27 January 2011, the President
Pro Tempore of the Senate, Senator Phil Berger, appointed the Senate
Redistricting Committee and named Senator Bob Rucho of Mecklenburg
County as Chairman of that committee. (First Rucho Aft...113; Rule 9(d) Exs.
p. 1004) On 15 February 2011, the Speaker of the House of Representatives,
Representative Thom Tillis, appointed the House Redistricting Committee
and named Representatives David Lewis of Harnett County, Jerry Dockham
of Davidson County, and Nelson Dollar of Wake County as Chairmen.
Representative David Lewis was designated Senior Chairman. (First Lewis
Aff. ¶ 3; Rule 9(d) Exs. p. 1164) Each redistricting committee was
responsible for considering redistricting plans for its chamber, and the
committees jointly were responsible for considering a congressional
redistricting plan.
On 2 March 2011, the General Assembly received the 2010 Census
P.L. 94-171 data' from the United States Department of Commerce. The
Information Services Division of the General Assembly loaded the census

I Pursuant to 94 P.L. 171, codified as 13 U.S.C. § 141(c), the Secretary of
Commerce is required to complete, report, and transmit the official results of
the decennial census to the states within one year after the decennial census
date, or in this case, one year after 1 April 2010. This data is often referred
the "P.L. 94-171 data."

data and political data into the General Assembly's "Maptitude" software so
that the information would be available for developing district plans.
The redistricting committees sought advice on redistricting from all
members of the General Assembly as well as from North Carolina's
congressional delegation. On 17 March 2011, Senator Rucho and
Representative Lewis wrote a letter to Legislative Black Caucus Chairmen
Senator Floyd McKissick and Representative Larry Womble asking them for
their advice on redistricting-related matters, including: the content of notices
for public hearings, the locations of public hearings, contact information for
groups and individuals who should receive public notice, areas of testimony
that may be important to redistricting, and any other redistricting suggestions
or ideas. The Chainnen copied all members of the Legislative Black Caucus
on this letter. (Second Rucho Aff. Ex. A p. 1-2; Rule 9(d) Exs. pp. 37133714) On 22 March 2011, Senator Rucho and Representative Lewis sent a
letter to all members of North Carolina's Congressional Delegation asking
for their input on redistricting and requesting the opportunity to sit down
with each member and discuss their respective areas of the State. (Second
Rucho Aft', Ex. A p. 96; Rule 9(d) Exs. pp. 3838) On 24 March 2011,
Senator Rucho and Representative Lewis sent an email to all members of the
General Assembly advising them of public hearings, asking for their advice
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on the areas they represent, and inviting each member to sit down with one
of the chairmen to discuss their districts and the overall process. This letter
also included information concerning a policy for access to redistricting
assistance. (First Rucho Aff. Ex. 3; Rule 9(d) Ex. pp. 1029-1030)
The redistricting committees also sought advice from the public and
interested parties outside the General Assembly. On 29 March 2011, Senator
Rucho and Representative Lewis sent a letter to the Rev. Dr. William Barber
11, President of the NC NAACP, asking him to share his opinions and ideas
on redistricting with them and inviting him to attend public hearings once
they began. (Second Rucho Aff. Ex. A p. 8; Rule 9(d) Exs. p. 3720) On 31
March 2011, the Chairmen followed up with a letter inviting Dr. Barber to
attend the 13 April 2011 hearing to be held in Raleigh. (Second Rucho Aff.
Ex A pp. 11-12; Rule 9(d) Exs. pp. 3723-3724)
On 31 March 2011, Senator Rucho and Representative Lewis sent a
letter to a list of over 300 minority contacts and other important
constituencies across the State. The Chairmen asked for opinions and advice
regarding: proposed legislative and congressional districts or plans, the
continued presence of racially polarized voting in North Carolina, the impact
of the decisions of the North Carolina Supreme Court and United States
Supreme Court in Pender County v. Bartlett, 361 N.C. 491, 649 S.E.2d 364
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(2007) ("Pender County"), aff'd sub nom., Bartlett v. Strickland, 556 U.S. 1
(2009) ("Strickland"), on the redistricting process, the importance of
determining citizen voting age population in drawing districts, the continued
presence of Gingles factors2 in North Carolina counties, and any other
information regarding compliance with the VRA. The Chairmen also sent a
copy of the letter to Senator McKissick and Representative Womble, along
with all other members of the Legislative Black Caucus. (First Rucho Aff.
Ex. 6; Rule 9(d) Exs. pp. 1032-1033)
B. Evidence Before the General Assembly on Racially
Polarized Voting in the Areas of the State Where the
Enacted Plans or the Alternative Plans Created or Proposed
Majority-Black or Majority-Minority Districts.
When the General Assembly came into session, they understood that
past case law and prior redistricting plans supported the need for majorityminority legislative districts.3 In Thornburg, North Carolina was ordered to

See Thornburg v. Gingles, 478 U.S. 30 (1986).
'Dr. Thomas Hofeller was engaged by counsel for the legislative leaders to
draw the 2011 redistricting plans. Plaintiffs assert that all of the instructions
given by the redistricting chairs to Hofeller were oral. (P1.-Appellant's Br.
at 7) In truth, the criteria adopted by the redistricting chairs and the General
Assembly was based upon court decisions including Stephenson v. Bartlett,
355 N.C. 354, 562 S,E.2d 377 (2002) ("Stephenson I"); Stephenson v.
Bartlett, 357 N.C. 301, 582 S.E.2d 247 (2003) ("Stephenson II"); Shaw v.
Reno, 509 U.S. 630 (1993) ("Shaw I"); Shaw v. Hunt, 517 U.S. 899 (1996)
("Shaw II"); Fender County, Strickland, and other cases. All of the pertinent
cases were cited in the Legislator's Guide to Redistricting published by the
General Assembly at the direction and approval of the redistricting chairs on
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create majority-black districts as a remedy to § 2 violations in the following
counties: Bertie, Chowan, Edgecombe, Forsyth, Gates, Halifax, Martin,
Mecklenburg, Nash, Northampton, Wake, Washington, and Wilson.
Gingles, 590 F. Supp. at 365-66, aftd, Thornburg, 478 U.S. at 80; (Court
Findings of Fact ("FF No. "), No. 1; Churchill Dep. Ex. 57, pp. 1, 2
[6/3/11 Memorandum from Michael Crowell and Bob Joyce, UNC School of
Government]; Churchill Dep. Ex. 60, p. 1 [6/14/11 Memorandum to Senator
Bob Rucho from O. Walker Regan, Attorney, Research Division Director]).4
On 27 May, 2011, faculty of North Carolina's School of Government
advised the redistricting chairs that North Carolina remained "obligated" to
comply with Gingles. (FF No. 2; Churchill Dep. Ex. 57, pp. 1, 2) ("[I]t
appears to be commonly accepted that the legislature remains obligated to
30 March 2011. (See R pp. 564-622; Second Affidavit of Robert Rucho
[December 5, 2012] ("Second Rucho Aff.") Ex. B; Rule 9(d) Exs. pp. 385190). Many of these cases were also referenced in letters issued by the
redistricting chairs before maps were released. (See Second Rucho Aff. Ex.
B; Rule 9(d) Exs. pp. 3851-90) The statements released by the chairs when
they released proposed maps to the public merely referenced and
summarized the cases and legal principles already published in the
Legislator's Guide. (See Second Rucho Aff. Ex. A; Rule 9(d) Exs. pp.
3803-50)
4 The full text of all depositions, depositions exhibits, and affidavits cited
herein that are identified only by reference to the name of the deponent or
the name of the affiant followed by a page number, paragraph number, or
,"
"or "Second Frey Aff. ¶
exhibit number, i.e. "Churchill Dep. Ex.
may be found on the native format disc that was filed as part of the Record
under the provisions of N.C. R. App. P. 9(d).
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maintain districts with effective African American voting majorities in the
same areas decided in Gingles, if possible.")
The General Assembly also knew that black candidates have enjoyed
minimal success in majority-white "crossover" districts.5 In 2010, eighteen
African American candidates were elected to the State House and seven
African American candidates were elected to the State Senate. (FF No. 3;
First Frey Aff. Exs. 10, 11; Rule 9(d) Exs. pp. 1205, 1207; Churchill Aff.
Ex. 6, 7) Two African American candidates were elected to Congress in
2010. (FF No. 3; Churchill Dep. Ex. 81; Churchill Aff. Ex. 1; Second Frey
Aff. Ex. 62; Rule 9(d) Exs. p. 5705) All African American incumbents
elected to the General Assembly in 2010 or the Congress in 2010 were
elected in districts that were either majority-African American or majority-

In voting rights jurisprudence, courts have come to recognize three or four
types of districts. In "majority-minority" districts, a minority group
comprises a numerical majority. "Crossover" districts are districts in which
the minority population is less than a majority but potentially large enough
to elect its candidate of choice with the help of white voters who might
"cross over" to support the minority's preferred candidate. Finally,
influence districts are districts in which the minority can allegedly influence
the outcome of an election even if its preferred candidate cannot be elected.
Pender County, 361 N.C. at 501-02, 649 S.E.2d at 371, aff'd sub nom.
Strickland, 556 U.S. at 13. The United States Supreme Court has noted that
crossover districts are sometimes referred to as "coalition districts" "in
recognition of the necessary coalition between minority and crossover
majority voters," but has cautioned that such usage "risks confusion with
coalition-district claims in which two minority groups form a coalition to
elect the candidate of the coalition's choice." Strickland, 556 U.S. at 13.
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minority coalition districts (minority-white districts including Hispanics in
the category of "white" and one minority non-Hispanic white district). (FF
No. 3; Second Frey Aff. Exs. 34, 39, 60; Rule 9(d) Exs. pp. 5657-58, 566365, 5703)6
No African American candidate elected in 2010 was elected from a
majority-white crossover district. (FF No. 4; Churchill Dep. Ex. 81, 82, 83
[2010 elections]; Churchill Aff. Exs. 1-3, 6, 7; Rule 9(d) Exs. pp. 6037-41,
6045-50; Map Notebook Stat Pack 2003 Senate Plan, 2009 House Plan,
2001 Congressional Plan) In fact, two African American incumbent State
senators running in majority-white districts were defeated in the 2010
general election. (FF No. 4; Churchill Dep. Ex. 82 [2010 Election for SD 5,
2010 Election in Districts with less than 30% Minority Population, SD 24];
Churchill Aff. Ex. 7; Rule 9(d) Exs. pp. 6049-50; Map Notebook, 2003
Senate Plan, Districts 5 and 24 statistics) From 2006 through 2010, no
African American candidate was elected to more than two consecutive terms
to the legislature in a majority-white district. (FF No, 4; Churchill Dep. Ex.
81 [Congressional Races with Minority Candidates, 1992-2010]; Ex. 82
The census categories of "white," "black," "Hispanic," "total black," and
"non-Hispanic white" are included for each district with the "stat packs"
attached to all of the various plans in the Map Notebook. The "white"
category is without regard to ethnicity and includes people who are Hispanic
or Latino. The category "Non-Hispanic white" excludes that portion of the
population. (Second Frey Aff. Ex. 34, Notes; Rule 9(d) Exs. pp. 5657-5658)
6
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[Senate Races with Minority Candidates 2006-2010]; Ex. 83 [House
Legislative Races with Minority Candidates 2006-2010]; Churchill Aff. Exs
6, 7; Rule 9(d) Exs. pp, 6045-6050) From 1992 through 2010, no black
candidate for Congress was elected in a majority-white district. (FF No. 4;
Churchill Dep. Ex. 81)
The General Assembly also knew that from 2004 through 2010, no
African American candidate was elected to office in North Carolina in a
statewide partisan election. In 2000, an African American candidate, Ralph
Campbell, was elected State Auditor in a partisan election. In 2004,
Campbell was defeated by a white Republican, Les Merritt, in a partisan
election for state auditor. (FF No. 5; Churchill Dep. Ex. 94 [2004 Partisan
Elections]); see also Gingles, 590 F. Supp. at 364-65 (lack of success by
black candidates in statewide elections is relevant evidence of legally
significant racially polarized voting).
Additionally, the General Assembly was aware of the court decisions
in Cromartie, in which the 1997 version of the First Congressional District
was challenged as a racial gerrymander. Hunt v. Cromartie, 526 U.S. 541
(1999) ("Cromartie 1"); Cromartie v. Hunt, 133 F. Supp. 2d 407, 408
(E.D.N.C. 2000) rev 'd on other grounds, Easley v. Cromartie, 532 U.S. 234
(2001) ("Cromartie

(FF No. 6) The First Congressional District
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encompassed all or portions of the following counties: Beaufort, Bertie,
Craven, Edgecombe, Gates, Granville, Greene, Halifax, Hertford, Jones,
Lenoir, Martin, Northampton, Person, Pitt, Vance, Warren, Washington,
Wayne, Wilson.

(FF No. 6; See http://www.ncga.state.nc.us/GIS/

Download/District Plans/

DB 1991/Congress/97_House-

Senate Plan A/Maps/DistSimple/ distsimplel.pdf )
The 1997 version of the First Congressional District had a total black
population of 50.27% and a black voting age population of 46.54%.
Cromartie, 133 F. Supp. 2d at 415 n.6. Thus, the 1997 First District was not
a majority-TBVAP7 district. Nevertheless, the parties in Cromartie
stipulated that legally significant racially polarized voting was present in the
First District. Cromartie, 133 F. Supp. 2d at 422. The district court in
Cromartie ruled that the First District was reasonably necessary to protect
the State from liability under the VRA. Cromartie, 133 F. Supp. 2d at 423.
That part of the district court's opinion in Cromartie was not appealed and
remains binding on the State of North Carolina. (FF No. 7; Churchill Dep.
Ex. 57 [Opinion Letter from UNC School of Government Faculty stating
that findings in Gingles remain binding on North Carolina])

Total Black Voting Age Population. This includes individuals who
reported their race to the Census Bureau as "single-race black" or "any part
black." (Second Frey Aff. Ex. 34, p.2; Rule 9(d) Exs. p. 5658)
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The General Assembly conducted an unprecedented number of public
hearings prior to the legislative session at which redistricting plans were
enacted. The evidence presented at these hearings provided additional
evidence in the record supporting enactment of the VRA districts. There
were 13 different public hearing dates running from 13 April 2011 through
18 July 2011. Hearings were often conducted simultaneously in multiple
counties, including 24 of the 40 counties covered by § 5. Consistent with
the directives of Stephenson I, 355 N.C. at 383, 562 S.E.2d at 396-97 (the
legislature should first create VRA districts), proposed VRA districts were
created before non-VRA districts, and the General Assembly conducted a
hearing on VRA districts on 23 June 2011. A public hearing on a proposed
congressional plan was held on 7 July 2011, and a hearing on proposed
legislative plans (including both VRA and non-VRA districts) was held on
18 July 2011. (FF No. 8; Affidavit of Robert Rucho [January 19, 2012]
("First Rucho Aff.") Exs. 1 and 2; Rule (d) Exs. pp. 1014-27) Ample
testimony was given during these hearings to provide a strong basis in
evidence to support the enacted VRA districts. (FF No. 8)
Some of the most significant evidence was presented by counsel for
the NAACP plaintiffs, Anita Earls, and her colleague, Jessica Holmes, on 9
May 2011, and 23 June 2011. On 9 May 2011, both Ms. Earls and Ms.
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Holmes stated that they were appearing on behalf of the Alliance for Fair
Redistricting and Minority Voting Rights ("AFRAM"). (FF No. 9; First
Rucho AM Ex. 6, pp. 7, 8; Rule (d) Exs. pp. 1044-45) Ms. Holmes
explained that AFRAM was a "network of organizations" that included the
Southern Coalition of Social Justice ("SCSJ") and at least three of the
organizational plaintiffs: Democracy NC, the NC NAACP, and the League
of Women Voters. (FF No. 9; First Rucho Aff. Ex. 6, p. 7; Rule (d) Exs. p.
1040) Ms. Holmes stated that a proposed congressional map would be
presented by the SCSJ following her statement. (FF No. 9; First Rucho Aff.
Ex. 6, p. 8; Rule (d) Exs. p. 1041) During her presentation on 9 May 2011,
Ms. Earls stated that she was speaking on behalf of the SCSJ. (FF No. 9;
First Rucho Aff. Ex. 6, p. 9; Rule (d) Exs. p. 1042)
In addition to her testimony, on 9 May 2011, Ms. Earls provided the
joint committee with other important documents. One of these was her own
written statement. (First Rucho Aff. Ex. 7; Rule (d) Exs. pp. 1048-51)
Another was a racial polarization study by AFRAM's expert, Dr. Ray Block.
(First Rucho Aff. Ex. 8; Rule (d) Exs. pp. 1052-63) In his study, Dr. Block
analyzed the presence of racial polarization in all of the black candidate
versus white candidate elections for the General Assembly and Congress (a
total of 54 elections) for the 2006, 2008, and 2010 general elections, (First
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Rucho Aff. Ex. 6, p. 12; Ex. 7, p. 2; Ex. 8, p. 1; Rule (d) Exs. pp. 1045,
1050, 1053)8 Ms. Earls also submitted a law review article prepared by her.
See Earls et al., Voting Rights in North Carolina 1982-2006, 17 S. CAL, REV.
L. & Soc. JUST. 577 (2008) (attached to First Rucho Aff. as Ex. 9; Rule (d)
Exs. pp. 1064-1111)9 Finally, Ms. Earls presented a proposed congressional
map that is listed in the map notebook provided to the Court as "SCSJ
Congress Plan." (FF No. 10)

The following relevant counties were included in the districts studied by
Dr. Block: (a) First Congressional District: Beaufort, Bertie, Chowan,
Craven, Edgecombe, Gates, Granville, Greene, Halifax, Hertford, Jones,
Lenoir, Martin, Northampton, Pasquotank, Perquimans, Pitt, Vance, Warren,
Washington, Wayne, Wilson; (b) Twelfth Congressional District: Guilford
and Mecklenburg; (c) 2003 SD 4: Bertie, Chowan, Gates, Halifax, Hertford,
Northampton, Perquimans; 2003 SD5: Greene, Lenoir, Pitt; 2003 SD 14:
Wake; 2003 SD 20: Durham; 2003 SD 21: Cumberland; 2003 SD 28:
Guilford; 2003 SD 38 and 40: Mecklenburg; (d) 2009 HD 5: Bertie, Gates,
Hertford, Perquimans; 2009 HD 12: Craven, Lenoir; 2009 HD 21: Sampson,
Wayne; 2009 HD 24: Edgecombe, Wilson; 2009 HD 25: Nash; 2009 RD 29
and 31: Durham; 2009 HD 33: Wake; 2009 HD 48: Hoke, Robeson,
Scotland; 2009 HD 58 and 60: Guilford; and 2009 HD 101 and 107:
Mecklenburg. (See First Rucho Aff. Ex. 8, pp. 5-7; Map Notebook provided
to the Court ["Map Notebook"], Congress Zero Deviation, 2003 Senate Plan
and 2009 House Plan). According to Dr. Block, from 2006-10, there were
no contested general elections between black and white candidates in SD 3,
HD 7, 8, 27, 42, 43, 99 and 102. (First Rucho Aff. Ex. 8, pp. 5-7; Rule 9(d)
Exs. pp. 1057-59) However, it appears that a contested election between a
black and white candidate occurred in 2010 in HD 99. (Churchill Aff. Ex. 3,
p. 1; Rule 9(d) Exs. pp. 6040-41)
9 Ms. Earls' article explains her view that the Thornburg "totality of the
circumstances" are still present in North Carolina. 17 S. CAL. REV. L. &
Soc. JUST. at 581-93.
8
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Through her testimony and the documents she submitted, Ms. Earls
gave her opinion that "we still have very high levels of racially polarized
voting in the State." (First Rucho Aff. Ex. 6, pp. 12-13; Rule (d) Exs. pp.
1045-46) Referencing Dr. Block's report, Ms. Earls testified that racially
polarized voting is present when 88 to 93 percent of black voters vote for
"the black candidate" and "less than 50" percent of the white voters vote for
the black candidate. Id. Ms. Earls confirmed her testimony in her written
statement which provides:
Existence of racially polarized voting in North Carolina
elections. We asked a political scientist, Ray Block, Jr.,
to conduct an analysis of the extent to which voting in
North Carolina's legislative and congressional elections
continue to be characterized by racially polarized
patterns. We asked him to examine every black vs. white
contest in 2006, 2008, and 2010 for Congress and the
State Legislature . . . . The report analyzes 54 elections
and finds significant levels of racially polarized voting.
The report also finds that the number of elections won by
black candidates in majority minority districts is much
higher than in other districts. The data demonstrates the
continued need for majority-minority districts.
(FF No. 11; First Rucho Aff. Ex. 7, p. 2; Rule (d) Exs. p. 1050) (emphasis
added)
Dr. Block's report provided the General Assembly with substantial
evidence regarding the presence of racially polarized voting in almost all of
the counties in which the General Assembly enacted the 2011 VRA districts.
In his report, Dr. Block attempted to address the following questions:
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1. Is there a relationship between the number of Blacks
who vote in a particular district and the amount of votes
that an African American candidate receives?
2. Is there evidence of racial polarization in the
preferences of voters who participate in electoral contests
involving African American candidates running against
non-Black candidates?
3. Is the number of elections won by Black candidates
higher in majority-minority districts than in other
districts?
Dr. Block's analysis answers all three of these questions in the
affirmative. (FF No. 12; First Rucho Aff. Ex. 8, pp. 1-3; Rule (d) Exs. pp.
1053-55) Dr. Block concluded his report with the following summary:
I offer several different analytical approaches that each
tell a similar story about the degree to which polarized
voting exists in 2006, 2008 and 2010 North Carolina
congressional district elections.10 Recall that,
paraphrasing Justice Brennan's opinion in Gingles,
racially polarized voting can be identified as occurring
when there is a consistent relationship between the race
of the voter and the way in which s/he votes. In all
elections examined here, such a consistent pattern
emerges. Furthermore, the evidence in Figure 2 suggests
that majority-minority districts facilitate the election of
African American candidates.
(FF No. 12; First Rucho Aff. Ex. 8, pp. 3-11; Rule (d) Exs. pp. 1055-63)
(emphasis added)

Dr. Block's total report strongly indicates that his examination and
conclusions apply to all of the districts he analyzed, not just congressional
districts as stated in this sentence.
j°
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Dr. Block's report is highly informative in demonstrating racially
polarized voting in many areas of the State. To a limited extent, it left a few
questions in some areas. First, Dr. Block assessed 54 elections in the State
of North Carolina in 2006, 2008, and 2010 to determine the degree to which
African American candidates for political office failed to win the support of
"non-blacks" in the event they were the preferred candidate among black
voters. In Dr. Block's analysis, the non-black vote for the black candidate
includes whites and minorities other than blacks who voted for the black
candidate. Thus, any assessment of the "non-black" vote for the black
candidates in an election held in a majority-black or a majority-minority
district does not represent the exact percentage of white voters who voted for
the candidate of choice of black voters. (FF No. 14; First Rucho Aff. Ex. 8,
p. 1 n. 1; Rule (d) Exs, p. 1053; Second Frey Aff. Exs. 34, 39, 60; Rule (d)
Exs. pp. 5657-58, 5663-65, 5703)
Second, Dr. Block's report likely overstates the percentage of nonblack voters who would vote for a black candidate in an election with
genuine opposition. This is because most of the black candidates were
incumbents or faced token opposition in the general election. (FF No. 15;
Churchill Dep. Exs, 81, 82, 83; Churchill Aff. Exs. 1-7; Rule (d) Exs. pp,
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6037-50; Defendants' Resp. to Pls. "Undisputed Facts" [Jan. 4, 2013], I 6882; Rule (d) Exs. pp. 5966-96); see also Thornburg, 478 U.S. at 57, 60, 61.
Third, Dr. Block could only analyze a legislative election where the
black candidate had opposition. Many of the legislative elections from
2006-10 involved races where the black candidate was unopposed. (FF No.
16; First Rucho Aff. Ex. 8, pp. 1-7; Rule (d) Exs. pp. 1053-59; Churchill
Dep. Exs. 81, 82, 83; Churchill Aff. Exs. 1-7; Rule (d) Exs. pp. 6037-50)
Finally, because Dr. Block only looked at contested legislative elections, his
report provided no information regarding counties in eastern North Carolina
that have never before been included in a majority-black or majorityminority district. (FF No. 17)
Because of these limitations, the General Assembly engaged Dr.
Thomas Brune11 to prepare a report that would supplement the report
provided by Dr. Block, (FF No. 18; First Rucho Aff. If 15, Ex. 10; Rule (d)
Exs. pp. 1007-08, 1112-49) Dr. Brune11 was asked to assess the extent to
which racially polarized voting was present in recent elections in 51 counties
in North Carolina. These counties included the 40 North Carolina counties
covered by § 5 of the VRA and Columbus, Duplin, Durham, Forsyth, Jones,
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Mecklenburg, Richmond, Sampson, Tyre11, Wake, and Warren counties.11
Elections analyzed by Dr. Brune11 included the 2008 Democratic presidential
primary, the 2008 Presidential general election, the 2004 general election for
State Auditor (the only statewide partisan election for a North Carolina
office between a black and white candidate), local elections in Durham
County, local elections in Wake County, the 2010 general election for
Senate District 5, the 2006 general election for House District 60, local
elections in Mecklenburg County, local elections in Robeson County, and
the 2010 Democratic primary for Senate District 3. (FF No. 19; First Rucho
Aff. Ex. 10, pp. 3-25; Rule (d)Exs. pp. 1115-37)
Based upon his analysis, Dr. Brune11 found "statistically significant
racially polarized voting in 50 of the 51 counties." (First Rucho Aff. Ex. 10,
p. 3; Rule (d) Exs. p. 1115) Dr. Bnmell could not conclude whether
statistically significant racially polarized voting had occurred in Camden
County because of the small sample size. Id. All of the counties located in
the 2011 First Congressional District, VRA districts in the 2011 Senate Plan,

The forty counties covered by § 5 were: Anson, Beaufort, Bertie, Bladen,
Camden, Caswell, Chowan, Cleveland, Craven, Cumberland, Edgecombe,
Franklin, Gaston, Gates, Granville, Greene, Guilford, Halifax, Harnett,
Hertford, Hoke, Jackson, Lee, Lenoir, Martin, Nash, Northampton, Onslow,
Pasquotank, Perquimans, Person, Pitt, Robeson, Rockingharn, Scotland,
Union, Vance, Washington, Wayne, and Wilson. (FF No. 19 n. 38;
Churchill Dep. Ex, 46; Second Rucho Aff. Ex. B, p. 6)
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and VRA districts in the 2011 House Plan are included in Dr. BruneWs
analysis. (FF No. 20)
At no time during the public hearing or legislative process did any
legislator, witness, or expert question the findings by Dr. Block or Dr.
Brunch. It was reasonable for the General Assembly to rely on these
studies. (FF No. 21)
The law review article submitted by Ms. Earls also provided evidence
of racially polarized voting as alleged or established in voting rights lawsuits
filed in many of the counties in which 2011 VRA districts were enacted.
(FF No, 22; First Rucho Aff Ex. 9, App. B; Rule (d) Exs. pp. 1081-1111)
These cases included: Ellis v. Vance Count)); Cumberland County Black
Democratic Caucus v. Cumberland County; Fussell v. Town of Mt. Olive
(Wayne County), Hall v. Kennedy (Clinton City Council and City Board of
Education in Sampson County); Harry v. Bladen County, Holmes v. Lenoir
County; Johnson v, Halifax County; Lewis v. Wayne County; McClure v.
Granville County; Montgomery County Branch of the NAACP v.
Montgomery County Board of Elections; Moore v. Beaufort County; NAACP
v. Duplin County; NAACP v. Elizabeth City (Pasquotank County); NAACP
v. Forsyth County; NAACP v. Richmond County; NAACP v. Roanoke Rapids
(Halifax County); Pitt County Concerned Citizens for Justice v. Pitt County;
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Rowson v. Tyrell County; Speller v. Laurinburg (Scotland County); United
States v. Lenoir County; Webster v. Person County; White v. Franklin
County; and Wilkers v. Washington County. (FF No. 22; First Rucho Aff
Ex. 9, App. B, pp. 4-27; Rule (d) Exs. pp. 1084-1107)
During the public hearing process, many witnesses besides Ms. Earls
testified about the continuing presence of racially polarized voting, the
continuing need for majority-minority districts, requests that new
redistricting plan provide proportionality for African American voters, 12 and
the continuing existence of the Gingles factors used to judge "the totality of
the circumstances."

Thornburg, 478 U.S. at 80. Not a single witness

testified that racial polarization had vanished either statewide or in areas in
which the General Assembly had enacted past VRA districts. (FF No. 23)
On 13 April 2011, Lois Watkins, a member of the Rocky Mount City
Council, asked the legislature to draw majority-minority districts and stated
12

Plaintiffs continue to attempt to confuse the concepts of proportional
representation and "proportionality." Proportional representation would
guarantee that the number of black members of the General Assembly would
equal the African American percentage of the voting age population. Such a
concept would clearly be unconstitutional. "Proportionality" means the
enactment of a redistricting plan that establishes a roughly proportional
number of districts equal to the African American percentage of the voting
age population. It does not guarantee success of the candidates of choice.
Plans that provide proportionality can provide a defense to constitutionally
based vote dilution claims or claims under § 2 of the Voting Rights Act.
Johnson v. DeGrandy, 512 U.S. 997, 1000 (1994); League of United
American Citizens v. Perry, 548 U.S. 399, 436 (2006).
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that there was a desire in the City of Rocky Mount to elect and keep
representatives of choice. (NC 11-S-28F-3(a), pp. 13-15; Rule 9(d) Exs. pp.
3903-3905)13 Another member of the Rocky Mount City Council, Reuben
Blackwell, testified that there was inequality in housing, elections,
transportation, and economic development. (NC11-S-28F-3(a), pp. 20-23;
Rule 9(d) Exs. pp. 3910-3913) AFRAM representative Jessica Holmes
testified that many historical factors, including racial appeals in campaigns,
had conspired to exclude African American voters from the political process.
(NC11-S-28F-3(a), pp. 24-27; Rule 9(d) Exs. pps. 3914-3917) Ms. Holmes
further stated that social science would confirm that racially polarized voting
continues to occur in many areas of North Carolina and that any redistricting
plan should not have the purpose or effect of making African American
voters worse off (NC 11-S-28F-3(a), p. 26; Rule 9(d) Exs. p. 3916) Finally,
Andre Knight, another member of the Rocky Mount City Council and

Citations beginning "NC11-S-28F" refer to a portion of the preclearance
submission to USDOJ of the enacted Senate Plan dealing with public input.
Pages cited herein were attached to Defendants' Response to "Plaintiffs'
Undisputed Material Facts" as "Attachment B." Attachment B appears to
have been omitted from the copy of the pleadings filed with the Rule 9(d)
exhibits, however, an electronic copy of the State's complete Section 5
submission was provided to the trial court with Defendants' Motion for
Summary Judgment. (FF Nos. 24, 29) The submission is found on the
native format disc filed with the Court as part of the Record pursuant to MC.
R. App. P. 9(d).
13
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President of the local branch of the NAACP, testified about the historical
exclusion of African Americans from the electoral process in Rocky Mount,
that race and economic class continued to be divisive issues in regard to
school systems, and that racially polarized voting still exists and is
demonstrated by the negative attitude toward the African American majority
on the Rocky Mount City Council. (FF No. 24; NC11-S-28F-3(a), pp.
28-30; Rule 9(d) Exs. pp. 3918-3920)
On 20 April 2011, Bob Hall, Executive Director of plaintiff
Democracy NC and an expert witness for plaintiffs, testified that race must
be taken into consideration in the redistricting process, that discrimination
still exists in North Carolina, and that racially polarized voting continues in
some parts of the State. (NC 11-S-28F-3(b), pp. 29-31; Rule 9(d) Exs. pp.
3970-3972) Toye Shelton, an AFRAM representative, testified that African
Americans and other protected groups must be afforded an equal opportunity
to participate in the political process. (NC11-S-28F-3(b), pp. 33-37; Rule
9(d) Exs. pp. 3974-3978) Terry Garrison, a Vance County Commissioner,
urged the legislature to be cognizant of race as they drew districts.
(NC11-S-28F-3(b), pp. 41-44; Rule 9(d) Exs. pp. 3982-3985) Lavonia
Allison, Chair of the Durham Committee on the Affairs of Black People,
testified that racial minorities have faced discrimination in voting, that race
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must be taken into account when drawing redistricting plans to serve the
goal of political participation, and that the VRA requires the General
Assembly to draw districts in which minorities are afforded the opportunity
to elect a candidate of choice. (NC 11-S-28F-3(b), pp. 71-74; Rule 9 (d) Exs.
pp. 4012-4015) Ms. Allison also drew attention to the fact that African
Americans represent 22% of the total population of North Carolina and that
fair representation would reflect that with proportional numbers of
representatives in the General Assembly. (Id.; FF No. 25)
On 28 April 2011, Bill Davis, Chair of the Guilford County
Democratic Party, testified that redistricting plans should not undermine
minority voting strength, (NC11-S-28F-3(d), pp. 17-20; Rule 9(d) Exs. pp.
4075-4078) James Burroughs, Executive Director of Democracy at Home,
advised that the legislature was "obligated by law" to create districts that
provide an opportunity for minorities to elect candidates of choice. He
asked that current minority districts be maintained and that other districts be
created to fairly reflect minority voting strength. (NC11-S-28F-3(d), pp.
26-28; Rule 9(d) Exs. pp. 4084-4086; FF No. 26)
On 30 April 2011, June Kimmel, a member of the League of Women
Voters, told the committee that race should be considered when drawing
districts and that the legislature must not "weaken" the minority vote to
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avoid a court challenge. (NC11-S-28F-3(f), pp. 9-12; Rule 9(d) Exs. pp.
4153-4156) Mary Degree, the District 2 Director of the NC NAACP, stated
that the legislature was legally obligated to consider race, asked that current
majority-minority districts be preserved, and asked that new majorityminority districts be added based upon new census data. (NC11-S-28F-3(f),
pp. 17-19; Rule 9(d) Exs. pp. 4161-4163) Maxine Eaves, a member of the
League of Women Voters, urged that any new plan fairly reflect minority
voting strength. (NC11-S-28F-3(f), pp. 28-31; Rule 9(d) Exs. pp. 41724175; FF No. 27)
On 7 May 2011, Mary Perkins-Williams, a resident of Pitt County,
testified that the VRA was in place to give minorities a chance to participate
in the political process. She stated that Pitt County African Americans had
faced disenfranchisement and that it remained hard for African Americans to
be elected in her county. (NC11-S-28F-3(j), pp. 23-26; Rule 9(d) Exs. pp.
4369-4372) Taro Knight, a member of the Tarboro Town Council,
expressed his opinion that wards for the Town Council drawn with 55% to
65% African American population properly strengthened the ability of
minorities to be elected. (NC11-S-28F-3(j), pp. 40-42; Rule 9(d) Exs. pp.
4383-4385; FF No. 28)
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On 7 May 2011, Keith Rivers, President of the Pasquotank County
NAACP, stated that race must be considered, that current majority-minority
districts should be preserved, and that additional majority-minority districts
should be drawn where possible. (NC11-S-28F-3(k), pp. 9-11; Rule 9(d)
Exs. pp. 4402-4404) Kathy Whitaker Knight, a resident of Halifax County,
stated that race must be considered to enfranchise all voters.
(NC11-S-28F-3(k), pp. 35-37; Rule 9(d) Exs. pp. 4428-4430) Nehemiah
Smith, editor of the Weekly Defender, a publication in Rocky Mount,
testified that minorities have faced many obstacles to being involved in the
electoral process throughout history. (NC 11-S-28F-3(k), pp. 39-41; Rule
9(d) Exs. pp. 4432-4434) David Harvey, President of the Halifax County
NAACP, stated that communities in eastern North Carolina are linked by
high poverty rates, disparities in employment, education, housing, health
care, recreation and youth development, and that these communities have
benefitted from majority-minority districts. (NC11-S-28F-3(k), pp. 47-48;
Rule 9(d) Exs. pp. 4438-4439)
On 23 June 2011, Florence Bell, a resident of Halifax County,
testified that northeastern North Carolina continued to lag behind in the
"Gingles factors" including "high poverty rates, health disparities, high
unemployment, community exclusion, lack of recreational and youth
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development and that these are contributing factor to juvenile delinquency,
issues of racial injustice, inequality of education and economic
development." (NC11-S-28F-3(m), pp. 97-100; Rule 9(d) Exs. pp. 47044707; FF No. 30)
Also on 23 June 2011, Ms. Earls and AFRAM provided an additional
submission to the Joint Redistricting Committee. (First Rucho Aff. ¶ 18 Ex.
12; Rule (d) Exs. pp. 1008-09, 1159-63) This submission included a written
statement by Ms. Earls and proposed North Carolina Senate and North
Carolina House maps. (Id.; Map Notebook, SCSJ Senate Plan and SCSJ
House Plan) In her statement, Ms. Earls stated that the two SCSJ plans
should be considered because they "compl[ied] with the Voting Rights Act."
(First Rucho MI Ex. 12, p. 1; Rule (d) Exs. p. 1160) More specifically, Ms.
Earls stated that the SCSJ Senate and House Plans complied "with the nonretrogression criteria for districts in counties covered by Section 5 of the
Voting Rights Act" and "Section 2 of the Voting Rights Act in
Mecklenburg, Forsyth, and Wake Counties." (Id.; FF No. 31)
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On 18 July 2011, Professor Irving Joyner, representing the NAACP,
affirmed that racially polarized voting continues to exist in North Carolina.
(NC 11-S-28F-3(o), pp. 68-76; FF No. 32)14
In summary, during the public hearing process, many witnesses
presented testimony that majority-black districts are still needed, that
racially polarized voting still exists throughout North Carolina and in the
areas where the General Assembly created VRA districts, and that new
majority-black districts should be created when possible. (FF No. 23)
C. Enactment and Preclearance of Legislative and
Congressional Plans.
The General Assembly convened in legislative session on 25 July
2011, to enact Senate, House, and Congressional redistricting plans. (NC 11-

14

Plaintiffs argue that "citizens from around the State testified at public
hearings that the districts went beyond what was required for compliance
with the Voting Rights Act." (Pl. Appellate Brief, p. 13). It is telling that
plaintiffs do not cite any of the specific testimony. A review of the actual
testimony shows that these witnesses mainly repeated talking points
prepared and distributed by the NC NAACP plaintiffs shortly before each of
the public hearings. These criticisms given during the public hearing
process did not attack or provide any information about any of the
challenged districts that were proposed and ultimately enacted, including
any argument for decreasing the TBVAP in any specific challenged district
or evidence that racially polarized voting had disappeared in any of the areas
of the State in which VRA districts were enacted. (Holmes Dep. Ex, 261;
Transcript of Public Hearing on Redistricting, pp. 11-197 [23 June 2011];
Hall Dep. Ex. 222, Tab 209; Transcript of Public Hearing on Redistricting,
pp. 24-202, [18 July 20111; Holmes Dep. Ex. 262; Transcript of Public
Hearing on Redistricting, pp. 12-218 [18 July 2011]).
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S-27H) On that same date, Democratic leaders published, for the first time,
15
their three redistricting plans: Congressional Fair and Legal ; Senate Fair
and Lega116; and House Fair and Legal." On that same date, the Legislative
Black Caucus published, for the first time, its Possible Senate PlanI8 and
Possible House Plan.I9
Senator Rucho and Representative Lewis first sought advice and
recommendations from General Assembly members on 24 March 2011.
(First Rucho Aff. Ex. 3; Rule (d) Exs. pp. 1028-30) They conducted an
unprecedented number of committee and public hearings starting on 30
March 2011 and running through 18 July 2011. (First Rucho Aff. Ex. 1;
Rule (d) Exs. pp. 1014-20) Despite the calls from Senator Rucho and
Representative Lewis for input, the Democratic leaders and the Legislative
Black Caucus never submitted any proposed maps or any substantive
responses to the many requests for information made by Senator Rucho and

http ://www.ncleg.net/representation/Content/P Ian s/PlanP age_DB_2011.
asp?Plan=Congressional_Fair_and_Legal&Body—Congress
16
http ://www.ncleg.net/representation/Content/Plans/PlanPage_DB_2011.
asp? Plan=Senate Fair and Legal&Body=Senate
http ://www.ncleg.net/representation/Content/Plans/PlanPage_DB_2011.
17
asp?Plan=House_Fair_and_Legal&Body=flouse
http ://www.ncleg.net/representationlContent/Plans/PlanPage_DB_20 11.
18
asp?Plan=Possible_Senate_Districts&Body=Senate
http ://www.ncleg.net/representationlContent/Plans/PlanPageDB2O 11,
19
asp?Plan=Possible_House_Districts&Body=House
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Representative Lewis before the week the General Assembly convened to
enact plans. (Second Rucho Aff. sr 2-46; Rule (d) Exs. pp. 3701-09)
As found by the trial court, the "difference between" the plans
proposed by the redistricting chairs and ultimately enacted versus all of the
alternative plans was not "dramatic." (Judgment p. 25; R p. 1288) Thus, the
2011 enacted Senate Plan has ten Senate districts with 40% or more TBVAP
as compared to eight found in the 2003 Senate Plan, nine in the SCSJ Senate
Plan, seven in the Fair and Legal Senate Plan, and eight in the Legislative
Black Caucus ("LBC") Possible Senate District Plan. Similarly, the enacted
House Plan has 25 districts with 40% or more TBVAP as compared to 20 in
the 2003-2009 House Plan, 21 in the SCSJ Plan, 20 in the Fair and Legal
Plan, and 23 in the LBC House Plan. (Id; First Frey Aff. Ex. 10, 11; Rule
(d) Exs. pp. 1205, 1207; Second Frey Aff. Exs. 35-38; 40-42; Rule (d) Exs.
pp. 5659-62, 5666-71)
The alternative plans are also similar because they proposed 40% plus
TBVAP districts in the same locations in which 40% plus TBVAP districts
were enacted or proposed. For example, in the enacted Senate Plan there are
three 40% plus TBVAP districts in the northeastern part of the State as
compared to two in all of the alternative plans. All plans have a 40% plus
TBVAP Senate District centered in Cumberland County. All Senate plans
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have one 40% plus Senate Districts in Wake, one in Guilford, and two in
Mecklenburg. The enacted Senate Plan has a 40% plus TBVAP Senate
District (District 32) in Forsyth County as does the SCSJ Plan. While the
Fair and Legal LBC Senate Districts 32 have slightly less than 40% TBVAP,
both are a majority-minority coalition district (with the African American
and Hispanic voting age population combining to form a majority). (Map
Notebook, Senate Plans; First Frey Aff. Exs. 10, 11; Rule (d) Exs. pp. 1205,
1207; Second Frey Aff. Exs. 35-38; Rule (d) Exs. pp. 5659-62)
Again, similar comparisons can be made between the House Plans.
The enacted House Plan and the LBC House Plan have six districts that are
40% plus TBVAP in the northeast as compared to five such districts in the
SCSJ and Fair and Legal House Plans. All plans have two 40% plus House
Districts in Cumberland County and three 40% plus districts in southeastern
to south-central North Carolina. The enacted House Plan has two 50% plus
districts in Wake County as compared to one such district in the other plans.
The enacted plan has two majority-black districts in Durham County. The
SCSJ plan has a majority black district and a majority-minority coalition
district with TBVAP in excess of 38.88%. The Fair and Legal and LBC
House plans both have two majority-minority coalition districts in Durham.
The enacted plan has three 50% plus TBVAP districts in Guilford County
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while the other plans have two.2° Finally, the enacted House Plan and the
SCSJ House Plan have five districts in Mecklenburg County with a TBVAP
in excess of 40% while Fair and Legal and LBC House Plans have six.
(Map Notebook, House Plans; First Frey Aff. Ex. 11; Rule (d) Exs. p. 1207;
Second Frey Aff Exs 40-42; Rule (d) Exs. pp. 5666-71)
One difference between the enacted plans and the alternative plans
relates to the number of VRA districts drawn with TBVAP above 50%. In
the enacted Senate Plan, there are nine districts with TBVAP above 50%.
The SCSJ proposed five districts with TBVAP above 50% with one district
in Wake County (District 14) with a TBVAP above 48%. Neither the Fair
and Legal nor the LBC Senate Plans included any districts with TBVAP
above 50%. In the enacted House Plan, twenty-three districts were created
with TBVAP above 50% as compared to the SCSJ House Plan (eleven
districts with TBVAP above 50%), Fair and Legal House Plan (nine) and
LBC House Plan (10). (Judgment, p. 25; R p. 1288; First Frey Aff. Ex. 10,
11; Rule (d) Exs. pp. 1205, 1207; Second Frey Aff. Exs. 35-38; 40-42; Rule
(d) Exs. pp. 5659-62, 5666-71)21

All House plans have two districts with over 40% TBVAP in Forsyth
County. Plaintiffs did not challenge these districts.
21
In their post-trial brief, plaintiffs cited a document prepared very early in
the legislative process by staff attorney, Erika Churchill, and argued to the
trial court that this document demonstrated that black incumbents had been
20
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In summary, when the General Assembly voted on redistricting plans,
there was substantial district-by-district evidence of racial polarization in all
of the areas in which the General Assembly created majority-black or
majority-minority districts. This included (1) districts located in counties in
which § 2 liability had been found in Gingles and Cromartie and in other
voting rights cases as cited in Ms. Earls' law review article; (2) districts that
included counties that were part of a majority-black or majority-minority
district in the 2001 Congressional Plan, the 2003 Legislative plans, or the
elected in "majority-white" districts. (See Churchill Dep. Exs. 81-83; Rule
9(d) Exs. p. 7699). Plaintiffs have repeated this incorrect argument on
appeal. (P1.-Appellate Br. at 89) Plaintiffs failed to disclose to the trial court
and to this Court that the Churchill document was based upon the 2000
census and that, under the 2000 census, only one of the districts listed was
majority non-Hispanic white. Plaintiffs conceded this point after defendants
brought this discrepancy to the attention of the trial court. (See attached
App. A). Moreover, plaintiffs also failed to disclose that all of the 2003
legislative districts that elected black candidates in 2010 were either
majority-black or majority-minority coalition districts under the 2010
census, (See First Frey Aff. Exs. 10, 11; Second Frey Aff. Exs. 34, 39; Rule
9(d) Exs. pp. 5657-58, 5663-65) Plaintiffs have also failed to explain that all
legislative districts proposed in all of the 2011 alternative plans with
TBVAP in excess of 38.88% were not majority-white crossover districts.
Instead, all of these proposed districts are either majority-black or majorityminority coalition districts. None of the 2011 alternative plans proposed the
creation of a majority-white crossover district for any of the 2010 black
incumbents and, in many instances, the 2011 alternative plans proposed a
higher TBVAP percentage than the TBVAP found in the corresponding
enacted district. (First Frey Aff. Exs. 10, 11; Second Frey Aff., Exs. 35-38,
40-42; Rule 9(d) Exs. pp. 5659-5662, 5666-5671) None of the 2011
alternative plans followed or articulated any principle or standard for
determining the percentage of TBVAP to be included in a specific VRA
district.

2009 House Plan; (3) districts that included counties covered by § 5 of the
VRA; (4) districts that included counties that were part of an analysis of
racial polarization in elections from 2006-10 performed by the SCSJ's
expert, Dr, Roy Block; (5) districts that included counties that were part of a
racial polarization analysis conducted by an expert for the General
Assembly, Dr. Thomas Brune11; and (6) counties included in alternative
majority-black or majority-minority coalition districts with a TBVAP in
excess of 40% proposed by the SCSJ or Democratic leaders. (See FF Nos.
36 to 55)
On 27 July 2011, the General Assembly ratified the 2011 Senate
Redistricting Plan, 2011 Si. 404 (Rucho Senate 2) and the 2011
Congressional Plan, 2011 S.L. 403 (Rucho-Lewis Congress 3). (NAACP
Pl.'s Am. Compl. I 65) On 28 July 2011, the General Assembly ratified the
2011 House Redistricting Plan, 2011 S.L. 402 (Lewis-Dollar-Dockham 4).
(Id.) All of the enacted VRA districts are located in areas of the State where
Democratic leaders and the Legislative Black Caucus recommended the
enactment of majority-black districts or majority-minority coalition districts.
(FF No. 35)
On 2 September 2011, all three redistricting plans were submitted to
the United States Department of Justice ("USDOJ") for preclearance under
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§ 5 of the VRA; on that same date, an action seeking preclearance was filed
in the United States District Court for the District of Columbia. See State of
North Carolina v. Holder, No. 1:11-cv-01592-RWR (D.D.C. filed 2
September 2011). Preclearance was received on 1 November 2011.22 The
action filed in the District Court for the District of Columbia was dismissed
on 8 November 2011.
D. Plaintiffs' Post-Enactment Evidence Further Shows the
Presence of Racially Polarized Voting, Supporting the
Legislature's Decision to Create VRA Districts That
Comply With Fender County and Strickland.
During the legislative process, plaintiffs and their political allies never
questioned the presence and extent of racially polarized voting in the areas
of the State where the alternative maps suggested by plaintiffs or the enacted
plans proposed or established majority-black districts or majority-minority
districts. (TT pp. 86, 91, 92, 117-18 [Testimony of House Democratic
Leader Larry Hall]) Democratic members did not offer expert testimony
disputing presence of legally significant racially polarized voting in the areas
of the State where districts with 50% TBVAP were enacted. The first time
22

In late October 2011, it was discovered that a software error had resulted
in omissions in the texts of S.L. 2011-402, -403 and -404. As a result, while
all voters were assigned to districts in the enacted plans, the statutory texts
did not fully reflect how all voters were assigned. (Churchill Dep. pp. 68-73,
Ex. 54; First Frey MEI 29-31, Ex. 13; Rule 9(d) Exs. pp. 1182-83) On 7
November 2011, the General Assembly enacted curative statutes to correct
this error. See S.L. 2011-413, -414 and -416. These curative statutes were
precleared by USDOJ on 8 December 2011.
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plaintiffs even questioned the presence of racially polarized voting in some
of the enacted VRA districts was on 5 October 2012, the date plaintiffs filed
their Motion for Summary Judgment.
Initially, plaintiffs' post-enactment evidence regarding the alleged
absence of racially polarized voting consisted of election results in districts
created in 2001 (Congressional), 2003 (Legislative), and 2009 (House) with
a TBVAP of under 50%, and plaintiffs' post-enactment experts' opinions
regarding these districts. (Plaintiffs' Memorandum in Support of Joint
Motion for Summary Judgment ("Pl. Mem.") [5 October 2012],

68-82;

Churchill Dep. Ex. 81 [Congressional Races with Minority Candidates,
1992-20101; Churchill Dep. Ex. 82 [Senate Legislative Races with Minority
Candidates, 2006-2010]; Churchill Dep. Ex. 83 [House Legislative Races
with Minority Candidates, 2006-2010]; Arrington Dep. pp. 1-220, Exs. 238,
243-253; Pl. Trial Notebook, Ex, 13, First Aff. of Allan Lichtman [28
January 20121)23 However, neither of plaintiffs' post enactment experts
argued that racially polarized voting was absent. In fact, Dr. Arrington
testified that racially polarized voting remains widespread in North Carolina.
(Arrington Dep. pp. 92-93) Instead, Arrington and Lichtman opined that
The 2001/2003/2009 districts cited by plaintiffs with TBVAP between
40% and 50% included 2003 Senate Districts 14, 20, 21, 28, 38, and 40;
2003-09 House Districts 12, 21, 29, 31, 48, 99 and 107; and 2001
Congressional Districts 1 and 2. (Pl. Mem. ¶J 68-82; FF No. 56)

23
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VRA districts "only needed" to be created with TBVAP between 40% and
50%. (First Lichtman Aff.

in 12, 14; Rule 9(d) Exs. pp. 962-63; Second

Lichtman Aff. IT 35; Rule 9(d) Exs. pp. 1317-18; Arrington Dep. pp. 72-81,
Ex. 246) Both of plaintiffs' experts opposed the creation of districts with
TBVAP above 50% because creating districts with 50% plus TBVAP
decreased the political influence of black Democrats in adjoining districts.
(Arrington Dep. pp. 72-81; First Lichtman Aff. ¶ 9-14, Tables 1-4; Rule
9(d) Exs. pp. 962-67; Second Lichtman Aff. p. 3 11 35; Rule 9(d) Exs. pp.
1317-18)24
As admitted by plaintiffs' experts, the fact that incumbent black
candidates or strong black candidates have won elections in majorityminority coalition districts with TBVAP between 40% and 49.99% does not
prove the absence of racially polarized voting in these districts. In
Thornburg, almost all of the challenged districts found to be unlawful were
majority-white.

Gingles v. Edmisten, 590 F. Supp. 345, 357 (E.D.N.C.

1984), aff'd in part, rev 'd in part sub nom, Thornburg, supra. Further, in
Cromartie, the 1997 version of the First Congressional District was found to
24

Assuming it is true that black Democrats have less political influence to
elect white Democrats in districts that adjoin a majority-black district, the
argument is irrelevant. No voter, black or white, has a claim that they are
entitled to districts that give them political influence. (Judgment, pp. 44-45);
Strickland, 556 U.S. at 15-16; League of United Latin American Citizens
("LULAC") v. Perry, 548 U.S. 399, 445-46 (2006).
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be a valid § 2 remedy despite the fact that the district's black voting age
population was under 50%. (FF No. 58) Regardless, all of the evidence
available to the General Assembly regarding black incumbents who had won
elections in majority-minority districts fully supported the General
Assembly's decision to enact VRA districts that complied with Stephenson,
Pender County, and Strickland.
First, there was no evidence in the legislative record disputing the
conclusions of Dr. Block and Dr. Brune11 that racially polarized voting
remains present in the areas of the State in which the General Assembly
enacted majority-black districts and the alternative plans proposed majorityblack or majority-minority districts. (First Rucho Aff. Exs. 8, 10; Rule 9(d)
Exs. pp. 1053-63, 1113-49)25 These conclusions were confirmed post-

25

The enacted House Plan and all alternative plans include two House
districts in Durham County that are majority-black districts (enacted House
Plan and one majority-black district and one majority-minority coalition
district in the SCSJ House Plan) or majority-minority coalition districts (the
other 2011 alternative House Plans). The enacted Senate Plan and all
alternative plans propose a majority-black Senate district centered in
Durham County (enacted Senate District 20) or a majority-minority Senate
district based wholly in Durham County (all 2011 alternative plans).
In Thornburg, the United States Supreme Court reversed the district
court's finding that racially polarized voting was present in the 1982 version
of District 23 located in Durham County. 578 U.S. at 76. This 1982 district
was a multimember district in which a black candidate had regularly been
one of the candidates elected. Id. In Pender County, the North Carolina
Supreme Court referenced an affidavit filed by Representative Martha
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enactment by plaintiffs' experts whose only disagreement with the enacted
districts is their expert opinion that districts drawn with TBVAP between
40%-50% are equally likely to give African Americans an equal opportunity
to elect their candidate of choice as are districts with 50% plus TBVAP.

Alexander to make the statement that "[p]ast elections in North Carolina
demonstrate that a legislative voting district with a total African American
population of at least 41.54 percent, or an African American voting age
population of at least 38.37 percent, creates an opportunity to elect African
American candidates." 361 N.C. at 494, 649 S.E.2d at 367. Plaintiffs refer
to this statement in their brief to this Court. (P1.-Appellant's Br. at 66) The
district referenced by the Court in Pender County and cited in
Representative Alexander's affidavit was the 1992 version of the same
multi-member in Durham County, House District 23, that had been reviewed
in Gingles. (Record on Appeal at 45-63 [Aff. of Martha Alexander if 7, Att.
at
[available
103A06)
(No.
A],
Fender
County
http://www.ncappellatecourts.orgishow-file.php?document_id=65479])
As explained by the Supreme Court in Thornburg and the district
court in Gingles, the dynamics of racially polarized voting is completely
different in a multi-member district as compared to a single-member district.
For example, in a multi-member district, a black candidate may be elected
when he or she is the last choice of white voters, but where the number of
candidates running is identical to the number of positions to be elected.
Gingles, 590 F. Supp. at 368 n.1, 369. Further, "bullet" or "single-shot"
voting (a practice that would allow black voters to cast one vote for their
candidate of choice as opposed to voting for three candidates in a threemember, multi-member district) may result in the election of a black
candidate even when voting in the district is racially polarized. Thornburg,
478 U.S. at 38 n. 5, 57. Thus, the finding in Thornburg that legally
significant polarized voting was absent in a multi-member Durham House
district in 1986 does not preclude a strong basis in evidence of racially
polarized voting in Durham County as related to single-member districts in
2011. Nor does this prove that African American voters can elect their
candidate of choice in a single-member, majority-white district with a
TBVAP of 38.37% located in other areas of North Carolina. (FF No. 40)
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(See e.g. Arrington Dep. p. 72-81; First Lichtman Aff. It 12, 14; Rule 9(d)
Exs. pp. 962-63; Second Lichtman Aff. II 35; Rule 9(d) Exs. pp. 1317-18)
Second, all of the 2001 Congressional districts, the 2003 legislative
districts, and the 2009 House districts—districts that elected black
candidates in 2010—were majority-black or majority-minority and, as a
result, districts in which white voters were in the minority. None of these
districts were majority-white crossover districts. (Second Frey Aff. Exs. 34,
39, 60; Rule 9(d) Exs. 5643-70; Churchill Aff. Exs. 6 and 7; Rule 9(d) Exs.
pp. 6045-50) Further, all districts proposed by the 2011 alternative plans for
all 2010 black incumbents were majority-black or majority-minority
coalition districts. (Second Frey Aff. Exs. 36-38, 41-43; Rule 9(d) Exs.
5660-5662, 5668-5673)
Third, in the 2001/2003/2009 districts, as well as the majorityminority districts proposed by the alternative plans, African Americans
represented super-majorities of registered Democrats. African Americans
constitute 41% of registered Democrats. (Second Frey Aff. Exs. 44, 45-48,
49, 50-53, 64, 66, 67; Rule 9(d) Exs. pp. 5674-90.) There is no reason to
propose districts with super-majorities of registered black Democrats, as was
done by all of the alternative plans and districts, unless racially polarized
voting is present—even in Democratic primaries.
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Fourth, in many of these districts, African Americans represented a
majority of the registered voters while in most others they represented in
excess of 40% of the registered voters.26 (Id.)
Fifth, in past elections, almost all of the black candidates in the
2001/2003/2009 districts were elected in at least one or more elections by a
margin that was less than the population deviation for those districts under
the 2010 census. Thus, whether black voters would continue to control
elections in these districts was directly related to the type of voters added or
subtracted because of the "one person, one vote" requirement.
Sixth, in many of these races, the black candidate was a strong
incumbent, spent substantially more money to get elected than his or her
white opponent, and often faced token opposition in the general election.
(Churchill Aff. Exs. 1-7; Rule 9(d) Exs. pp. 6037-50; FF Nos. 39 to 178)27

" The lone exception was the 2003 Senate District 40 in which African
Americans represented 37.08% of the registered voters. (Second Frey Aff.
Ex. 44; Rule 9(d) Exs. pp. 5674-75) Whites represented only 41.28% of the
registered voters in this district. (Id.) Moreover, the term "white" as used in
this compilation of registered voters included Hispanics. (Id. at p. 2.)
27 Incumbency, changes in the racial composition of the districts, the amount
of population needed to be added or deleted from a district to comply with
the "one person, one vote" requirement, the actual margins of victory by
black incumbents, and whether previous black candidates faced token
opposition, are all factors which make it impossible for a jurisdiction to
decide the "right" or lowest percentage of black population needed to elect a
black candidate following a decennial census. Therefore, all of these factors
support the reasonableness of the "bright line" rule that VRA districts should
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ARGUMENT
Redistricting is inherently a political process. The North Carolina
Constitution empowers the people of North Carolina, acting through their
representatives in the General Assembly, to decide on the political balance
found in redistricting plans provided these plans also comply with federal
and State law. For over one hundred years, the people of North Carolina
elected Democratic majorities to the North Carolina Senate and, with only
one exception, the North Carolina House of Representatives. For decades,
the plans adopted by the General Assembly largely favored members of the
Democratic Party.
In 2011, for the first time since the Reconstruction era, the people of
North Carolina elected Republican majorities in both houses of the General
Assembly. Not surprisingly, the redistricting plans enacted by that General
Assembly are more favorable to Republican candidates than prior plans
enacted by Democratic majorities of the General Assembly. The enacted
plans tend to preserve the current political balance in the General Assembly.
(Trende Aff. ¶ 61-68, 79-86, and Tables 6-10; Rule 9(d) Exs. pp. 5771-72,
5779-84) Also not surprisingly, organizations that support policy positions
consistent with those advocated by the Democratic Party (the Southern
be created with a black voting age population of 50% plus one. Pender
County, 361 N.C. at 506, 649 S.E.2d at 374; Strickland, 556 U.S. at 20.
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Coalition for Judicial Justice, the NC NAACP, Democracy North Carolina)
and Democratic members of the General Assembly offered redistricting
plans more likely to result in Democratic majorities in the State Senate and
State House. (Trende Aff. In 69-77, 87-94, and Tables 6-10; Rule 9(d) Exs.
pp. 5772-75) Because Republicans enjoy a majority of members in both the
State Senate and the State House, the General Assembly as a whole made
the political judgment to enact the plans offered by the Republican leaders
while rejecting the plans offered by the NAACP and Democratic leaders.
The three-judge panel addressed these realities at the outset of its
thorough ruling when it framed the context and extent of appropriate judicial
review:
Redistricting in North Carolina is an inherently political
and intensely partisan process that results in political
winners and, of course, political losers. The political
party controlling the General Assembly hopes, through
redistricting legislation, to apportion the citizens of North
Carolina in a manner that will secure the prevailing
patty's political gain for at least another decade. While
one might suggest that there are more expedient, and less
manipulative, methods of apportioning voters, our
redistricting process, as it has been for decades, is
ultimately the product of democratic elections and is a
compelling reminder that, indeed, "elections have
consequences."
Political losses and partisan disadvantage are not the
proper subject for judicial review, and those whose
power or influence is stripped away by shifting political
winds cannot seek a remedy from courts of law, but they
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must find relief from courts of public opinion in future
elections. Our North Carolina Supreme Court has
observed that "we do not believe the political process is
enhanced if the power of the courts is consistently
invoked to second-guess the General Assembly's
redistricting decisions." Fender County v. Bartlett, 361
N.C. 491, 506 (2007) . . . aff'd sub nom. Bartlett v.
Strickland, 556 U.S. 1 (2009). Rather, the role of the
court in the redistricting process is to ensure that North
Carolinians' constitutional rights—not their political
rights or preferences—are secure. In so doing, this trial
court must apply prevailing law, consider arguments, and
examine facts dispassionately and in a manner that is
consistent with each judge's oath of office—namely
"without favoritism to anyone or to the State."
(Judgment, p. 4; R p. 1267) The three-judge panel then carefully
considered, and properly rejected, the constitutional claims put forward by
plaintiffs without regard to the political interests behind those claims.
Under North Carolina law, the enacted plans are presumptively
constitutional. If there is any reasonable interpretation of the statutes that
would render the plans constitutional, then this Court must uphold them. In
this regard, defendants freely admit three principles followed by them in
drawing the enacted legislative plans:
1. that legislative districts would be governed by the
requirements set forth by this Court in Stephenson v.
Bartlett, 355 N.C. 354, 562 S.E.2d 377 (2002)
("Stephenson 1"), and Stephenson v. Bartlett, 357 N.C.

-48301, 582 S.E.2d 247 (2003) ("Stephenson IF), for
compliance with the Whole County Provisions
("WCP"), Article II, §§ 3(3) and 5(3), of the North
Carolina Constitution;
2. that, when legally and factually possible, any Voting
Rights Act ("VRA") district established in legislative
or congressional plans would be established with a
TBVAP above 50%, pursuant to the decisions by the
North Carolina and United States Supreme Courts in
Pender County v. Bartlett, 361 N.C. 491, 649 S.E.2d
364, aff'd sub nom. Bartlett v. Strickland, 556 U.S. 1,
13 (2009); and
3. that the General Assembly would explore the
possibility of establishing a sufficient number of VRA
legislative districts to provide African American
voters with rough proportionality in the number of
VRA districts in which they have a reasonable
opportunity to elect their candidates of choice.
Defendants followed these criteria in enacting the 2011 plans.
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In contrast, the proposed alternative plans do not comply with
Stephenson I, Stephenson II, or Strickland.28 Plaintiffs' own expert has
condemned the county combination formula established in Stephenson I and
confirmed in Stephenson II. (Peterson 5th Aff.T 12; Peterson Dep. pp. 14445, 153-54) Plaintiffs argue that instead of combining counties in the
smallest combinations possible, redistricting plans should be evaluated based
upon the total number of divided counties. The same argument was made to
this Court and rejected in Stephenson II. Alternatively, plaintiffs' expert
argues that the Stephenson formula should be rejected in favor of his
personal theory that combining counties in a manner that results in one
representative per county combination is superior to the requirements set
forth by this Court. (Peterson 5th Aff. IN 12-13; Peterson Dep. pp. 144-45,
153-54) Thus, plaintiffs' claims with regard to the WCP are based on
theories already rejected by this Court.

28

Democratic members and the SCSJ declined to follow these legal
standards because of their political impact. Democratic members and the
SCSJ, in some instances, favor majority-minority coalition districts over
majority-black districts and opposed any increase in the number of VRA
districts. This is because plans that provide African American voters with
proportionality based upon majority-TBVAP districts result in plans less
politically favorable to Democrats as compared to prior plans enacted by
Democratic-controlled General Assemblies and all alternative 2011 plans.
(Judgment, pp. 44-45; Trende Aff. ¶J 61-68, 79-86, and Tables 6-10)
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Plaintiffs' voting rights theories likewise ask this Court to reverse or
ignore decisions already made by it and by the United States Supreme
Courts. First, plaintiffs ask this Court to reject the "bright-line," "safe
harbor" rule established in Strickland that districts drawn to protect the State
from litigation under § 2 of the VRA must have a minority population above
50%. Instead, they advocate a legal standard that would require the State to
employ experts to determine the "right" or minimum percentage of minority
population less than 50% to include in a district, a standard already rejected
by this Court and by the United States Supreme Court.
Plaintiffs also accuse the State of racial discrimination because the
General Assembly increased the number of VRA districts to provide African
American voters with rough proportionality in the number of districts in
which they can elect candidates of choice. Plaintiffs contend that this
criterion discriminated against black voters, essentially because the end
result is fewer districts that are likely to elect Democrats. There is no case
recognizing a claim of racial discrimination against minority voters because
a jurisdiction increased the number of districts in which minorities can elect
their preferred candidate of choice. Further, the United States Supreme
Court and Congress have rejected the argument that racial discrimination
can be caused by a districting plan that results in a political realignment,
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even if that realignment works to the disadvantage of the political party
favored by minorities.
In short, the enacted plans follow criteria adopted by the North
Carolina and United States Supreme Courts. Plaintiffs' plans, and their
theories concerning the enacted plans, would require this Court to reverse or
ignore established precedent and recognize novel or already rejected claims.
Plaintiffs' real complaint with the enacted plans is their political outcomes,
not their compliance with State and federal law. As the three-judge panel
appropriately recognized, these are claims that plaintiffs must press not in a
court of law but in the court of public opinion in future elections.
L THE THREE-JUDGE PANEL PROPERLY DETERMINED
THAT THE REQUIREMENTS OF § 5 OF THE VOTING
RIGHTS ACT CONSTITUTED A COMPELLING STATE
INTEREST JUSTIFYING THE VRA DISTRICTS AS DRAWN.
By their first argument, plaintiffs make the surprising suggestion that
the three-judge panel erred by holding that North Carolina had a compelling
State interest in enacting the 2011 plans. Plaintiffs' argument is surprising
because the compelling State interest claimed by defendants and found to
exist by the three-judge panel was compliance with federal law, specifically
§ 5 of the VRA. Plaintiffs properly note that, as a result of the United States
Supreme Court's decision in Shelby County v. Holder, 133 S. Ct. 2612
(2013), § 5 cannot be constitutionally applied to any jurisdiction, including
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the 40 counties previously covered in North Carolina. Because of this
decision, announced in June of 2013, plaintiffs contend that nearly two years
earlier, in July of 2011, the General Assembly could not rely on compliance
with § 5 as a compelling State interest. This argument is meritless.29
A.

Standard of Review.

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth. v. Sumner Hills, Inc., 353 N.C. 343, 348, 543 S.E.2d 844, 848 (2001);
see also Libertarian Party of North Carolina v State, 365 N.C. 41, 46, 707
S.E.2d 199, 202-03 (2011).
B.

Plaintiffs' Suggestion that § 5 of the Voting Rights Act Did
Not Constitute a Compelling State Interest is Baseless.

The gist of plaintiffs' argument is that when the United States
Supreme Court struck down as unconstitutional § 4(b) of the VRA, which
set for the formula that determined which jurisdictions were subject to the
requirements of § 5, the Court gutted the possibility that reliance on § 5's
requirements could be a compelling governmental interest. Because the
formula was not updated as part of the reenactment of the VRA in 2006, the
Supreme Court held that as a remedy, it did not "speak to current
The three-judge panel also noted that regardless of any "retroactive"
application of Shelby County, the obligation to comply with § 2 remains a
compelling state interest. (Judgment, p. 21, n. 16; R p. 1284)
29
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conditions" and must be struck as unconstitutional. Shelby County, 133 S.
Ct. at 2631. Plaintiffs' attempt to extrapolate this straightforward ruling into
a holding that, because § 5 cannot be applied now, it could not have legally
bound North Carolina's redistricting process in 2011. This argument cannot
withstand legal or logical scrutiny.
There simply is no doubt that, pursuant to § 5, the 2011 plans could
not have been implemented without either preclearance from USDOJ or a
decision from a three-judge panel of the United States District Court for the
District of Columbia. Plaintiffs affirmatively allege as much. The Dickson
First Amended Complaint specifically alleges that "Defendants failed to
narrowly tailor [congressional] District 1 to achieve any compelling interest
they may have had, including any compelling interest they may have had in
complying with Section 5 or Section 2 of the Voting Rights Act." (Dickson
1St Am. Compl. ¶ 382; R p. 235) A similar allegation was made concerning
congressional District 12. (Dickson 1St Am. Compl. ¶ 400; R pp. 239-40)
The Dickson and the NAACP First Amended Complaints contains numerous
other allegations recognizing that laws affecting voting in North Carolina
could not be implemented or enforced, at least in North Carolina's 40
covered counties, without preclearance under § 5. (Dickson Pt Am.
Comp1.111483, 484, 486, 487, 489, 460, 492; R pp. 250-51; NAACP 1st Am.
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Compl. 71488, 490, 494, 495 and 497; R pp. 92-94) Some of the plaintiffs
actively opposed preclearance of the 2011 Plans—an effort that was
certainly unnecessary if § 5 preclearance was not required. (Rule 9(d) Exs.
pp. 581-90) And there can be little doubt that, had the State sought to utilize
the 2011 Plans or any other districting plans without preclearance under § 5,
some of the plaintiffs would have moved promptly to enjoin such action
precisely because preclearance had not been obtained.
The logical flaw in plaintiffs' argument is apparent: North Carolina
was required to use new districting plans in 2011 because, after the 2010
Census, the prior plans no longer complied with "one person, one vote"
requirements.

No new redistricting plans could be used without § 5

preclearance. The General Assembly had no choice, then, but to enact plans
that it believed could obtain preclearance, either from USDOJ or from the
DC District Court, That compliance with § 5 constitutes a compelling
interest is, as the three-judge panel noted, "initially assumed" since a
redistricting plan cannot be administered without such compliance. (R p.
1285); see also Johnson v. Miller, 864 F. Supp. 1354, 1382-83(S.D. Ga.
1994), aftd, 515 U.S. 900 (1995).
Nevertheless, plaintiffs seem to argue that, even if compliance with §
5 was a compelling interest in 2011, it no longer is and so the plans must
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now be struck as racial gerrymanders. Plaintiffs argue that a compelling
interest is not "frozen in time." Only one of the cases cited by plaintiffs
even potentially supports such a proposition, and it does so in a context quite
different from the instant case. In Michigan Rd. Builders Ass 'n V. Milliken,
834 F.2d 583 (6111 Cir. 1987), the United States Court of Appeals for the
Sixth Circuit reviewed a Michigan law dealing with set-aside programs. The
Sixth Circuit held that even though, at the time the law was enacted, it
required only that a "significant" government interest be shown, the law at
the time of judicial review required a "compelling" government interest, and
it was the latter and higher standard that must be met. The situation at issue
in Michigan Rd. Builders Ass 'n differs from the situation here in significant
and dispositive ways,
The question faced by the court in Michigan Rd. Builders Ass 'n was
whether continued implementation of the law could be justified under the
higher standard imposed after the law was enacted. Michigan was under no
obligation to comply with any specific federal law like the VRA, and there
was no requirement that the Michigan law be approved by federal authorities
prior to implementation. And there presumably was no question that the
Michigan legislature could have attempted to amend the law at any time if it
wanted to try and meet new standards.
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Here, by contrast, new redistricting plans were required in 2011, and
no new plans could be used in North Carolina unless the State could
affilmatively demonstrate compliance with the requirements of § 5.
Moreover, once legislative districting plans are enacted, the General
Assembly is without power to change those plans simply because of other
changes in the law. The North Carolina Constitution specifically states that
"once enacted," legislative districts "shall remain unaltered until the return
of another decennial census of population taken by order of Congress." N.C.
CONST. art. II, §§ 3(4) and 5(4).
The implications of plaintiffs' arguments are troubling at best. By
arguing that under Shelby County, § 4(b)'s formula was unconstitutional
from the time of the reauthorization of the VRA in 2006, plaintiffs are in
essence arguing that the General Assembly was not required to comply with
§ 5 in 2011. Would plaintiffs have the General Assembly detei mine on its
own when it is and isn't required to comply with federal law? Of course,
such a result threatens the very essence of federalism. Yet, that seems to be
the end result of plaintiffs' argument.
There is no doubt that in 2011, the General Assembly was required to
enact new districting plans. There is no doubt that any such plans could not
have been implemented unless North Carolina demonstrated compliance
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with § 5. The 2011 Plans were, in fact, precleared by USD0J. The 2013
decision in Shelby County does not and cannot change these historical
realities. The three-judge panel properly held that, in enacting the 2011
Plans, the General Assembly had a compelling interest in assuring
compliance with § 5. Plaintiffs' arguments to the contrary must be rejected.
II. THE TRIAL COURT PROPERLY DISMISSED PLAINTIFFS'
FOURTEENTH AMENDMENT CHALLENGES TO THE
ENACTED LEGISLATIVE VRA DISTRICTS.
A.

Standard of Review.

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth., 353 N.C. at 348, 543 S.E.2d at 848; see also Libertarian Party of
North Carolina, 365 N.C. at 46, 707 S.E.2d at 202-03. However, "[w]hen
the trial court conducts a trial without a jury, 'the trial court's findings of
fact have the force and effect of a jury verdict and are conclusive on appeal
if there is competent evidence to support them, even though the evidence
could be viewed as supporting a different finding.' Stephenson II, 357 N.C.
at 309, 582 S.E.2d at 247.3°

30

The United States Supreme Court has ruled that findings of fact by the
trial court may not be revised unless they are "clearly erroneous." LULAC,
548 U.S. at 427 (citing Thornburg, 478 U.S. at 78-79); see also Cromartie
II, 532 U.S. at 242 (findings of fact by trial court may be reversed only
where there is clear error). Defendants suggest that the state and federal
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B.

Plaintiffs Alleging Claims of Racial Gerrymandering Must
Satisfy a "Demanding" Burden of Proof.
1.

Plaintiffs must first show that race was the
legislature's predominant motive.

Laws based upon racial classification are "inherently suspect and thus
call for the most exacting judicial examination." Wygant v. Jackson Bd. of
Educ., 476 U.S. 267, 273 (1986) (citing Univ. of California Regents v.
Bakke, 438 U.S. 265, 991 (1978)). This test, often known as "strict scrutiny,"
has two prongs. First, any racial classification "must be justified by a
compelling governmental interest." Wygant, 476 U.S. at 274 (citations
omitted). Second, "the means chosen by the State to effectuate its purpose
must be 'narrowly tailored to the achievement of that goal." Id. (quoting
Fullilove v. Klutznick, 448 U.S. 448, 489 (1980)).
The United States Supreme Court has developed a more specific
standard for the application of the strict scrutiny test to redistricting plans.
The Court has made "clear" that "the underlying districting decision is one
that ordinarily falls within a legislature's sphere of competence." Cromartie
II, 532 U.S. at 242 (citing Miller, 515 U.S. at 915). Therefore, the
"legislature 'must have discretion to exercise the political judgment
necessary to balance competing interests." Id. (quoting Miller, 515 U.S. at
standards for reviewing factual findings by a trial court are functionally
equivalent.
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915). Because redistricting is ultimately based upon political judgment,
"courts must 'exercise extraordinary caution in adjudicating claims that a
State has drawn district lines on the basis of race." Cromartie II, 532 U.S. at
242 (quoting Miller, 515 U.S. at 916).
Based upon these general principles, strict scrutiny does not apply to
redistricting plans simply because the drafters prepared them with a
"consciousness of race . . . nor does it apply to all cases of intentional
creation of majority-minority districts." Bush v. Vera, 517 U.S. 952, 958
(1996) (citing Shaw I, 509 U.S. at 646 (internal citations omitted)). Strict
scrutiny does not automatically apply where race was "a motivation for the
drawing of a majority-minority district." Cromartie II, 532 U.S. at 241
(citing Vera, 517 U.S. at 959). Instead, plaintiffs alleging an illegal racial
gerrymander must show that "all other legislative districting principles were
'subordinated' to race . . and that race was the predominant factor
motivating the legislature's 'redistricting' decision." Vera, 517 U.S. at 559
(citing Miller, 515 U.S. at 916); Cromartie II, 532 U.S. at 241-42. This
burden of proof is a "demanding one." Cromartie II, 532 U.S. at 241 (citing
Miller, 515 U.S. at 909). Plaintiffs must show that a challenged district "is
unexplainable on grounds other than race." Cromartie II, 532 U.S. at 242
(quoting Cromartie I, 526 U.S. at 546, Shaw I, 509 U.S. at 644, and Village
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of Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252, 266
(1977)). Thus, to prove that race was the predominant factor, plaintiffs must
establish, at a minimum, that the State "substantially neglected traditional
districting criteria." Vera, 517 U.S. at 962. Absent proof that the legislature
"substantially neglected" traditional districting criteria, strict scrutiny does
not apply. Id. Indeed, states can avoid strict scrutiny altogether by respecting
their own traditional districting principles, and nothing limits a state's
discretion to apply those principles in the creation of majority-minority
districts. Id. at 978.
Traditional redistricting criteria include "compactness, contiguity, and
respect for political subdivisions." Stephenson I, 355 N.C. at 371, 562
S.E.2d at 389 (quoting Shaw I, 509 U.S. at 647). Other traditional
redistricting criteria include "partisan advantage and incumbency protection
in the [legislature's] application of its discretionary redistricting decisions."
Stephenson I, 355 N.C. at 371, 562 S.E.2d at 390 (citing Gaffney v.
Cummings, 412 U.S. 735 (1973)).31 Jurisdictions are perfectly free to
"engage in constitutional political gerrymandering, even if it so happens that
the most loyal Democrats happen to be black Democrats and even if the

The General Assembly's discretion to consider politics in its discretionary
decisions does not relieve it of its duty to comply with the WCP.
Stephenson I, 355 N.C. at 371, 562 S.E.2d at 390.
31
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State were conscious of that fact." Cromartie I, 526 U.S. at 551 (citing Vera,
517 U.S. at 968; Shaw II, 517 U.S, at 905; Shaw 1, 509 U.S. at 646).
Consistent with these principles, "{e]vidence that blacks constitute
even a supermajority in one congressional district while amounting to less
than a plurality in a neighboring district will not, by itself, suffice to prove
that a jurisdiction was motivated by race in drawing its district lines when
the evidence also shows a high correlation between race and party
preference." Cromartie I, 526 U.S. at 551-52. Courts must exercise
"caution" where "the State has articulated a legitimate political explanation
for its districting decision, and the voting population is one in which race
and political affiliation are highly correlated." Cromartie II, 532 U.S. at 242.
Therefore, to prove that race was the predominant motive, "in a case . . .
where majority-minority districts (or the approximate equivalent) are at issue
and where racial identification correlates highly with political affiliation,"
plaintiffs must also establish: (1) "that . . . the legislature could have
achieved its legitimate political objectives in alternative ways that are
comparably consistent with traditional districting principles;" and (2) that
"those districting alternatives would have brought about significantly greater
racial balance." Id. at 258.
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The decision by the Supreme Court of Virginia in Wilkins v. West, 264
Va. 447, 571 S.E.2d 100 (2002), provides a good road map for analyzing
plaintiffs' racial gerrymander claims. Like the plaintiffs here, the Wilkins
plaintiffs challenged Virginia House and Senate districts for alleged
violations of the Virginia State Constitution and on the grounds that the
districts were racial gerrymanders. The Wilkins court first noted that where
the evidence of alleged violations of the State constitution "would lead
objective and reasonable persons to reach different conclusions, the
legislative determination is considered fairly debatable and such a
determination must be upheld by the courts." Wilkins, 264 Va. at 463, 571
S.E.2d at 108.
Unlike North Carolina, the Virginia State Constitution requires that
legislative districts be "compact." Id. The Court held that compactness
must be judged from a "spatial perspective" while "taking into consideration
the other factors which a legislative body must balance in designing a
district." Id. Where the legislature's reconciliation of various criteria,
including Virginia constitutional requirements for "compact districts," "is
fairly debatable and not clearly erroneous, arbitrary, or wholly
unwarranted," a court is precluded from finding a state constitutional
violation. Id. at 462-63, 571 S.E.2d at 108. Because the evidence regarding
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the compactness of the challenged district was fairly debatable, the Court
ruled that plaintiffs had failed to prove a violation of the Virginia
constitutional criteria. Id. at 463-66, 571 S.E.2d at 109-11.
The Wilkins court also found that plaintiffs had failed to prove that
any of the challenged districts constituted racial gerrymanders. Id at 466-80,
571 S.E.2d at 111-19. The Wilkins court noted that plaintiffs were required
to prove that race was the "predominant factor"—i.e., that the district is
"explainable on no other grounds but race." Id. at 467, 571 S.E.2 d at 111
(citing Cromartie II, 532 U.S. at 241-42). Further, the court stated that
where there is a high correlation in the voting age population and race and
political affiliation, plaintiffs must "produce districting alternatives which
were comparably consistent with traditional redistricting principles and
which could have brought significantly greater [racial] balance while still
achieving [the legislature's] legitimate political objectives." Wilkins, 264 Va.
at 469, 571 S.E.2d at 112.
Like the plaintiffs in this case, the Wilkins plaintiffs alleged that the
challenged districts constituted racial gerrymanders because "the use of split
precincts in majority minority districts was disproportional, placing
minorities in the majority minority district rather than in the majority white
district" and "because only racial data is available below the precinct level,
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these precincts were split based on race, not politics." Id. at 469-70, 571
S.E.2d at 113. The Wilkins court rejected all of these arguments.
The court observed that "[c]reating a majority minority district
mandates placing minorities in that district and there is no dispute that race
was a factor in drawing the district." Id. at 472, 571 S.E.2d at 114. This
alone did not prove a racial gerrymander. In ruling against the plaintiffs, the
Wilkins court stated that "Ili egislatures must balance competing redistricting
criteria in creating electoral districts," and that the "record contains
substantial evidence that the General Assembly implemented a number of
traditional principles of redistricting." Id These traditional principles
included "population equalization, compactness and contiguity, retention of
core districts where possible, and enhancement of communities of political
interest." Id. at 474, 571 S.E.2d at 115. Based upon the evidence before the
Virginia General Assembly, the Wilkins court concluded that plaintiffs had
failed to meet their "heavy burden" of showing that the legislature, "in
exercising its political judgment," had subordinated all other redistricting
criteria to race. Id.

-652. Even where race is the predominant motive,
plaintiffs must prove that majority-minority districts
were not reasonably necessary to avoid a § 5
objection or to avoid liability under § 2.
Even assuming plaintiffs prove that race was the predominant motive
underlying the drawing of district lines, a state may still defend any
challenged district where the district furthers a compelling governmental
interest and is "narrowly tailored" to further that interest. Shaw II, 517 U.S.
at 908 (citing Miller, 517 U.S. at 920). A redistricting plan furthers a
compelling interest if the challenged districts were "reasonably necessary" to
obtain preclearance of the plan under § 5 of the VRA. Shaw I, 509 U.S. at
655. A plan or district also survives strict scrutiny when the challenged
district was reasonably established to avoid liability under § 2 of the VRA.
Vera, 517 U.S. at 977 (citing Growe v. Emison, 507 U.S. 25, 37-42 (1993);
Shaw II, 517 U.S. at 915; and Miller, 515 U.S. at 920-21). The three-judge
panel properly found that the 2011 Plans satisfy this standard.
To make this showing, a state need only articulate a "strong basis in
evidence" in support of its contentions that challenged districts were enacted
to avoid preclearance objections or liability for vote dilution claims under
§ 2. Shaw II, 517 U.S. at 910 (citing Wygant, 476 U.S. at 274-75). Whether a
state had a "strong basis" for drawing districts predominately based upon
race depends upon the evidence before the legislature when the plans were
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enacted. Id. (expert testimony prepared after the lawsuit was filed and
which, therefore, could not have been considered by the legislature when it
enacted redistricting plan is irrelevant); Cromartie v. Hunt, 133 F. Supp. 2d
407, 422 (E.D.N.C. 2000), rev 'd on other grounds sub nom, Cromartie, 532
U.S. 234 (finding by district court that the legislature had a strong basis in
the legislative record to conclude that the 1997 version of the First
Congressional District was reasonably necessary to avoid § 2 liability).
A court must consider several important principles of judicial review
when it evaluates whether a legislature had a strong basis in the legislative
record for concluding that majority-minority districts were reasonably
necessary to avoid liability under the VRA. First, the General Assembly is
not required to prove a § 2 violation before drawing districts to avoid § 2
liability. To the contrary, "deference is due to [states'] reasonable fears of,
and to their reasonable efforts to avoid, § 2 liability." Vera, 517 U.S. at 978.
Indeed, the General Assembly retains "flexibility' that courts enforcing the
VRA lack, "both insofar as they may avoid strict scrutiny altogether by
respecting their own traditional districting principles, and insofar as
deference is due to their reasonable fears of, and to their reasonable efforts
to avoid, § 2 liability." Id.
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Second, the "narrow tailoring" requirement of strict scrutiny allows a
state a limited degree of "leeway." Vera, 517 U.S. at 977. If a state has a
"strong basis in evidence," Shaw I, 509 U.S. at 656, for concluding that
creation of a majority-minority district is reasonably necessary to comply
with § 2 or avoid litigation under § 2, it satisfies strict scrutiny. Narrow
tailoring does not require that "a district" have the "least possible amount of
irregularity in shape, making allowances for traditional districting criteria."
Vera, 517 U.S. at 977 (quoting Wygant, 476 U.S. at 291) ("[S]tate actors
should not be 'trapped between the competing hazards of liability' by the
imposition of unattainable requirements under the rubric of strict scrutiny.")
(O'Connor, J., concurring in part and concurring in judgment). Thus, a § 2
district that is based on a reasonably compact minority population, which
also takes into account traditional redistricting principles, "may pass strict
scrutiny without having to defeat rival compact districts designed by
plaintiffs' experts in endless 'beauty contests.'" Vera, 517 U.S. at 977.
Third, in a § 2 lawsuit, a court may not impose a majority-black
district as a remedy to vote dilution unless it is necessary under the "totality
of those circumstances." Shaw II, 517 U.S. at 914. None of the Supreme
Court's racial gerrymandering decisions have imposed the "totality of the

— 68 —
circumstances" requirement upon a state legislature.32 Instead, legislatures
have the discretion to enact majority-minority districts if there is a strong
basis in the legislative record of the "Gingles preconditions," i.e., that : (1)
the minority group is sufficiently large and geographically compact to
constitute a majority in a single-member district; (2) that the group is
politically cohesive; and (3) that racial bloc voting usually will work to
defeat the minority's "preferred candidate." Vera, 517 U.S. at 978; Growe,
507 U.S. at 25, 40, 41; De Grandy, 512 U.S. at 1006-08.33
Fourth, even when the plaintiff shows that race was the predominant
motive, the burden of proving the unconstitutionality of the district or plan
remains with the plaintiff. In Shaw II, the Court held that there must be a
strong basis in the legislative record to support a legislature's decision to
adopt majority-minority districts predominantly drawn because of race.
Shaw II, 517 U.S. at 910. The Court in Shaw II based this holding on the
Court's decision in Wygant. In Wygant, the Court evaluated the

32

The district court in Cromartie appears to have applied the totality of
circumstances test in upholding the 1997 version of the First Congressional
District. See Cromartie II, 133 F. Supp. 2d at 422-23.
33
Regardless, there is ample evidence in the legislative record that the
"totality of the circumstances" supports the creation of § 2 districts.
(Judgment p. 19 n. 13; supra at 13-14, 20-26; R p. 1282 n. 13; supra at
1276-1277, 1283-1289; Second Rucho Aff. Exs. Y, Z, AA, BB; Rule 9(d)
Exs. pp. 517-5190)
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constitutionality of an affirmative action plan that applied to layoffs from
employment.
In Wygant, the Court held that a government must show a strong basis
in evidence for adopting race-based employment policies. Wygant, 476 U.S.
at 277. However, the Court also noted that once the government makes such
a showing, "[t]he ultimate burden remains with the [plaintiff] to demonstrate
the unconstitutionality of an affilinative-action program." Wygant, 476 U.S.
at 277-78. Thus, mere allegations by the plaintiffs that the enacted plans
were unnecessary to avoid an objection under § 5 or potential liability under
§ 2 do "not automatically impose upon" the legislature "the burden of
convincing the court" that its decision to adopt majority-black districts had a
reasonable basis in evidence. Wygant, 476 U.S. at 292 (O'Connor, J.,
concurring). In "reverse discrimination suits,. . . it is the plaintiffs who must
bear the burden of demonstrating that their rights have been violated." Id.;
see also Shaw v. Hunt, 861 F.Supp. 408, 436 (E.D.N.C.), rev 'd on other
grounds, Shaw v. Hunt, 517 U.S. 899 (1996) (quoting Wygant, 476 U.S. at
277-78); Pearson v. Koster, 367 S.W.3d 36, 45-47 (Mo. 2012); Wilson v.
Kasich, 981 N.E.2d 814, 821-22 (Ohio 2012).
Plaintiffs therefore "continue to bear the ultimate burden of
persuading 'the court' that the State's evidence did not support an inference
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of prior discrimination and thus a remedial purpose, or that the challenged
district instituted on the basis of this evidence was not sufficiently 'narrowly
tailored.' Wygant, 476 U.S. at 293. Even assuming plaintiffs can prove that
race was the predominant motive behind the drawing of any of the
challenged districts, plaintiffs bear the burden of proving that the plan or
district was not reasonably created to avoid an objection under § 5 or to
insulate the state from liability under § 2. Id.
Thus, in a case involving alleged racial gerrymandering, plaintiffs
must carry their "heavy burden" of proving that race was the predominant
motive. If plaintiffs carry this burden, a state can respond by showing a
strong basis in the legislative record to support its conclusions that the
challenged plans or districts were reasonably necessary to avoid an objection
under § 5 or liability under § 2. This burden is a burden of production.
Wygart, 476 U.S. at 292; Johnson, 864 F.Supp. at 1778-79, aff'd, Miller,
515 U.S. at 900. Once a state makes this showing, plaintiffs must prove that
the legislature lacked an evidentiary basis for the plans and that the districts
were not reasonably tailored to avoid an objection under § 5 or potential § 2
liability.34 At all times, the burden of proof remains on plaintiffs to

34

The obligation of the state to show a strong basis in evidence to support
the creation of majority-minority districts is similar to the "burden of
production" required of employers in employment disputes. See N. C. Dep't
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demonstrate the unconstitutionality of any plan or specific district. Shaw II,
517 U.S. at 910 (citing Wygant, 476 U.S. at 277).35

of Corrections v. Gibson, 308 N.C. 131, 138, 301 S.E.2d 78, 83 (1983)
(wrongful discharge case by state employee) (citing McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973) (standard of proof under Title VII of
the Civil Rights Act)); Texas Dep't of Only. Affairs v. Burdine, 450 U.S.
248 (1981). Under these employment cases, plaintiffs must first show a
prima facie case, for example, evidence that a black employee was
discharged under circumstances that resulted in retention of a white
employee. Gibson, 308 N.C. at 137, 301 S.E.2d at 83. If the plaintiff proves
a prima facie case, the employer has the burden of producing a legitimate
non-discriminatory reason for its action. The employer is not required to
prove that its actions were actually motivated by a non-discriminatory
reason. Id. Instead, a plaintiff must prove that the employer's stated reason
is a pretext for intentional discrimination. Id. at 139, 301 S.E.2d at 84. This
is because "Wile ultimate burden of persuading the trier of fact that the
defendant intentionally discriminated against the plaintiff remains at all
times with the plaintiff." Id. at 138, 301 5.E.2d at 83 (citing Burdine, 450
U.S. at 253).
35 Plaintiffs argue that the ultimate burden of proof regarding strict scrutiny
lies on the defendants. They rely on the recent decision in Fisher v. Texas,
133 S.Ct. 2411 (2013). Defendants do not concede that Fisher changes the
ultimate burden of proof placed upon a plaintiff alleging a Fourteenth
Amendment violation for reverse discrimination. Shaw II, 517 U.S. at 99
(citing Wygant, 476 U.S. at 274-76). Moreover, Fisher deals only with
Supreme Court precedent "involving racial classifications in education" and
not redistricting. Id. at 2417. Fisher does not involve reverse discrimination
claims as in Shaw II or Wygant, the cases that explain the burden of proof in
claims of alleged racial gerrymanders. However, even assuming Fisher had
reversed Wygant, plaintiffs have failed to prove that race was the
predominant motive for any of the challenged districts. See infra at 71-77.
Therefore, the court need not reach the question of who bears the burden of
proof regarding strict scrutiny. Even if defendants are obligated to carry the
burden of persuasion regarding strict scrutiny, the trial court's finding of fact
on racially polarized voting and undisputed evidence that the enacted
districts are based upon reasonably compact African American populations
are not "clearly erroneous." LULAC, 548 U.S. at 427 (citing Thornburg, 478
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C.

The Three-Judge Panel's Finding that the Legislative Plans
Comply with the Whole County Provision of the North
Carolina Constitution, as a Matter of Law, Defeats
Plaintiffs' Claims that Any of the Legislative Districts
Constitute Racial Gerrymanders.

The three-judge panel affirmed the constitutionality of the legislative
VRA districts and the First and Twelfth Congressional Districts, but erred by
applying strict scrutiny to the legislative VRA districts and to the First
Congressional District.36 The undisputed evidence, and indeed the threejudge panel's findings regarding the State's compliance with the WCP,
prove as a matter of law that race was not the "predominant motive" for any
of these districts.
The three-judge panel acknowledged "that a persuasive argument can
be made" that compliance with the VRA was "but one of several
redistricting criteria balanced by the General Assembly and that a lesser
standard of review might be appropriate." (Judgment, p. 15; R p. 1278)37
Regardless, the three-judge panel concluded that the legislative plans
U.S. at 78-79). Thus, defendants have carried any hypothetical burden of
persuasion that might apply to them.
36
Other legitimate redistricting principles were not subordinated to race in
the construction of the districts lines for the First Congressional District. See
infra at 99 n. 50.
37
Nevertheless, the trial court applied strict scrutiny because the
methodology developed by appellate courts for analysis of constitutional
claims provides a convenient roadmap and because "plans" found to be
Constitutional under strict scrutiny would withstand review under a "lesser"
standard of review. (Judgment, p. 16; R p. 1279)
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constituted racial classification because one of the criteria used to draw
districts was whether a sufficient number of districts could be drawn to
provide rough proportionality to African American voters. (Judgment, pp.
14, 15; R pp. 1277, 1278). The three-judge panel committed clear, if
ultimately hail iless, error to the extent it ruled that the lines of any district
were inexplicable except on grounds of race simply because the legislature
enacted plans that provided rough proportionality.38
The United States Supreme Court has repeatedly held that
jurisdictions must consider whether it is lawful and feasible to draw
redistricting plans that provide a minority group with rough
proportionality.39 The reason jurisdictions must consider this criteria is

Plaintiffs misstate the instructions given by the redistricting chairs to the
state's map drawer, Dr. Hofeller. (P1.-Appellant's Br. at 11) Plaintiffs argue
that Hofeller was instructed that all plans "must" have a sufficient number of
districts to obtain proportionality. The term "must" is one that plaintiffs
inserted into the statement they purport to quote. (P1.-Appellant's Br. App.
2, pp. 5,6) If the Court reads the entire statement and other related evidence,
it is clear that the instructions for Hofeller, or for any other map drawer who
submitted maps for consideration by the General Assembly that included
majority-black districts, were that majority-black districts be reasonably
created and only when they complied with Thornburg and Shaw II. (Id.;
Churchill Dep. Ex. 46, 55, Legislature's Guide to redistricting, pp. 1-8;
Rucho Dep. p. 52; Rule 9(d) Exs. p. 3089)
39 Throughout this case, plaintiffs have used potentially pejorative terms
without defining them. One example is the allegation that the General
Assembly adopted a policy of "maximizing" the number of VRA districts.
The United States Supreme Court has adopted three definitions of the term
maximizing. First, jurisdictions cannot be obligated to maximize the number
38
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because plaintiffs who claim constitutional vote dilution under the
Fourteenth Amendment or statutory vote dilution under § 2 must show that
the enacted redistricting plan has a discriminatory effect. Thornburg, 478
U.S. at 35, Mobile v. Bolden, 446 U.S. 55 (1980); White v. Register, 412
U.S. 755 (1973).4° In order to prove a claim for discriminatory effect, the
minority group must offer plans showing the "possibility of creating more
than the existing number of reasonably compact districts with sufficiently

of VRA districts beyond proportionality. Johnson v. DeGrundy, 412 U.S. at
1016. Second, the Supreme Court has rejected a policy implemented by the
United States Justice Department which required jurisdictions to maximize
the number of VRA districts, without regard to proportionality or the
standards established in Shaw I, Shaw II, and Crornartie II, to gain
precedence under § 5. Miller v. Johnson, 515 U.S. 919, 917 (1995).
Finally, jurisdictions have no obligation to maximize the political influence
of any group, including blacks, through the creation of influence districts.
Judgment, pp. 44, 45; Strickland, 516 U.S. at 14-16; LULAC, 548 U.S. at
445-46. The General Assembly did not enact the maximum number of VRA
districts and, in fact, rejected plans that would have established additional
majority black House, Senate, and Congressional districts (See Defs.
Response to Plaintiff's "Undisputed Modified Facts" and Additional
Undisputed Facts ¶ 43; Rule 9(d) Exs. pp. 5947-5950). Nor were any of the
VRA districts enacted in response to a maximization policy implemented by
the USDOJ during the preclearance process. Instead, it is the plaintiffs who
are urging an illegal maximization strategy, i.e. seeking the court's approval
of plans that maximize the political influence of Democrats. (Judgment pp.
44, 45; R pp. 1307, 1308)
40
To prove a claim for constitutional vote dilution, a plaintiff must prove
both discriminatory purpose and effect. Bolden, supra. To prove a claim
under § 2, a plaintiff need only prove discriminatory effect. Thornburg, 478
U.S. at 35.
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large minority population to elect candidates of its choice." Shaw II, 517
U.S. at 916 n. 8 (citing DeGrandy, 512 U.S. at 108).
Plaintiffs must also prove discriminatory effect based upon a totality
of the circumstances. LULAC, 548 U.S. at 408. "Proportionality" is a key
factor in the totality of circumstances test. Id.; DeGrandy, 512 U.S. at 998.
While not completely "dispositive," plans that provide rough proportionality
can provide a defense to constitutional and statutory vote dilution claims.
Id.
Thus, the United States Supreme Court has essentially advised
jurisdictions to consider proportionality as a possible defense to vote dilution
claims. It is implausible to think that the United States Supreme Court would
find a jurisdiction's decision to consider proportionality an illegal "racial
classification" that triggers strict scrutiny when it has instructed jurisdictions
to make this exact analysis. Plaintiffs typically cannot prevail and have not
prevailed in any reported vote dilution lawsuit when they have challenged
plans that provide rough proportionality. DeGrandy, supra.4' The fact that

41 Plaintiffs

have failed to cite and cannot cite a case where a jurisdiction has
been found liable for racial vote dilution because of a redistricting plan that
provided rough proportionality. Nor have plaintiffs claimed racial vote
dilution. In reality, the true claim in the case is for political vote dilution.
There is no judicially manageable standard to adjudicate claims alleging
denial of political influence. Crornartie I, 526 U.S. at 551 n. 7; LULAC, 548
U.S. at 413-23; Vieth v. Jubelirer, 541 U.S. 267, 281 (2004); Ashcroft v.
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a jurisdiction lawfully considers proportionality shows only that the
jurisdiction has a lawful consciousness of race at the time it considers and
enacts redistricting plans. Vera, 517 U.S. at 958.42
Moreover, the fact that the legislature considered plans that provided
rough proportionality does not prove that a particular district has been
racially gerrymandered. With regard to racial gerrymandering, plaintiffs
bear a district-by-district burden—they must prove that each challenged

Georgia, 539 U.S. 461, 495 (2003) (Souter, J., dissenting); Davis v.
Banderner, 478 U.S. 109, 132-53 (1986) (O'Connor, J., concurring).
42
The fact that the enacted legislative plans provide rough proportionality
also provides the state with a defense in other potential voting rights cases.
Counsel for the NAACP plaintiffs successfully argued that the State of Texas
had engaged in purposeful discrimination because its 2011 redistricting
plans failed to create new districts that provided Hispanics and African
Americans with an equal opportunity to elect their candidates of choice.
Texas v. United States, 887 F. Supp. 2d 133 (2012), vacated and remanded
by Texas v. United States, 133 S.Ct. 2885 (2013). In United States v. Texas,
No. 2:13-cv-0019 (S.D. Tex., filed August 22, 2013), the USDOJ has filed a
complaint challenging a voter identification statute enacted by the State of
Texas. (Attached as App. B) In this complaint, the USDOJ has referenced
the purposeful discrimination finding in Texas v. United States in support of
a request that Texas be ordered to submit further election changes for
preclearance under § 3 of the VRA. (App. B, p. 14) On 30 September 2013,
the USDOJ filed a similar complaint against a voter identification and
election law refolin statute enacted by North Carolina. See United States v.
North Carolina, No. 13-cv-861 (M.D.N.C., filed Sep. 30, 2013) (attached as
App. C). Because USDOJ precleared North Carolina's redistricting plans, in
United States v. North Carolina, it cannot argue that North Carolina's
redistricting supports his request for a § 3 remedy. Thus, North Carolina's
legislative plans provide the state with a defense to claims of Constitutional
or statutory vote dilution and other alleged § 2 violations or any request that
North Carolina be subject to preclearance under § 3.
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district is a racial gerrymander. To meet this burden they must prove that
the lines of each challenged district are unexplainable for any reason other
than race. Cromartie II, 532 U.S. at 241-42. As acknowledged by the threejudge panel, "plaintiffs must establish that 'all other legislative districting
principles were subordinated to race' and that the legislature substantially
'neglected all traditional redistricting criteria.'" (Judgment, p. 13, citing
Miller, 515 U.S. at 916, and Vera, 517 U.S. at 959); see also Cromartie
supra.
In its opinion, the three-judge panel found that the challenged
legislative districts complied with the WCP, as required by Stephenson I and
Stephenson II. (Judgment p. 57; R p. 1320) The three-judge panel correctly
applied the Stephenson criteria and found that the legislative districts comply
with the WCP. See infra at 116-38. If the challenged districts comply with
the WCP, as a matter of law, it simply cannot be said that the legislature
substantially "neglected all traditional redistricting criteria" or that the
location of the lines for each challenged district are unexplainable for any
reason other than race.43 Instead, as correctly found by the three-judge

43

Plaintiffs misstate the Thornburg criteria when they argue that VRA
districts must be geographically compact. Instead, VRA districts must be
based upon compact populations of African Americans. Thornburg, 478
U.S. at 50; Abrams v. Johnson, 521 U.S. 74, 91(1997) (black population
was not sufficiently compact); Shaw II, 517 U.S. at 916-17 (district did not
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panel, all of the challenged districts were drawn to comply with the criteria
established by the North Carolina Supreme Court under the WCP.44 Thus,
as a matter of law, race cannot be the "predominant" motive, as this term has
been defined by the United State Supreme Court.45

remedy vote dilution suffered by geographically compact minority
population when district was located in different area of the state). All of the
enacted VRA districts are based upon geographically compact African
American populations. (Third Hotelier Aff. ¶ 23-68, Exs, 1-6 [House
exemplar maps showing geographically compact African American
populations without regard to Stephenson criteria], 7-11 [Senate exemplar
maps showing geographically compact African American populations
without regard to Stephenson criteria]; Rule 9(d) Exs. pp. 5727-42, 5746-56;
Third Frey Aff. ¶J 1-13, Exs. 68A-72 [maps comparing district lines of
Hofeller's exemplar House district lines with 2011 enacted House districts];
73A-76 [maps comparing Hofeller exemplar Senate district lines with
district lines for the 2011 enacted Senate districts]; Rule 9(d) Exs. pp. 628689, 6292-6302) These maps demonstrate how the district lines for enacted
legislative VRA districts are based upon the geographically compact
populations reflected by the exemplar plans.
'"In fact, other factors were considered in the drawing of legislative districts
besides compliance with the WCP and avoiding liability under the VRA.
The Legislature intended to protect some incumbents and to create
legislative plans and districts that adjoined VRA districts that were more
competitive for Republican candidates than prior enacted plans or the 2011
alternatives suggested by the plaintiffs and their political allies. (Judgment,
p. 42 n. 23 [strict scrutiny is "foreclosed" by evidence of a "high correlation
between black votes and Democratic votes"]; Churchill Dep. Ex. 55 at p. 4
[Joint Statement of Senator Rucho and Representative Lewis]; Rule 9(d)
Exs. pp. 548-554, Rucho Dep. pp. 54-55; Trende Aff. ill 61-96 and Tables
5-10; Rule 9(d) Exs. pp. 3091-92, 5771-5775, 5778-5784)
45
The trial court did not hold a trial on whether race was the predominant
motive for the location of the lines for the challenged districts except
Congressional Districts 4 and 12, Senate Districts 31 and 32, and House
Districts 51 and 54. After trial, the court found that race was not the
predominant motive for any of these six districts. (Judgment, pp. 46-49; FF
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D.

The Trial Court Correctly Found That the Challenged VRA
Districts Satisfy the Thornburg Preconditions.

In order to draw VRA districts to protect the State from liability for
vote dilution claims under § 2, there must be substantial evidence in the
record that African Americans are politically cohesive, that African
Americans are geographically compact in sufficient numbers to establish a
majority in a single-member district, and that African American voters
cannot elect their candidate of choice because of racially polarized or racial
bloc voting. Thornburg, 478 U.S. at 50, 51.
There is no dispute that African American voters are politically
cohesive. See Cromartie I, 526 U.S. at 551. As a matter of law, the threejudge panel found that the enacted VRA districts satisfied the Gingles

Nos. 179-221) In Cromartie I, the Supreme Court reversed an order by the
district court granting plaintiffs' motion that race was the predominant
motive for the 1997 versions of the First and Twelfth Congressional
Districts. The Court stated that "summary judgment in favor of the party
with the burden of persuasion . . . is inappropriate when the evidence is
susceptible to different interpretations or inferences by the trier of fact."
Cromartie I, 526 U.S. at 553. The Court also stated that "Must as summary
judgment is rarely granted in plaintiffs favor in cases where the issue is
racial motivation, such as disparate treatment suits under Title VII or racial
discrimination claims under 42 U.S.C. § 1981, the same holds true for racial
gerrymandering claims of the sort brought here." M at 553 n. 9. Thus, if
for some reason the Supreme Court reverses the trial court's opinion,
defendants are entitled to a trial on whether race was the predominant
motive for the location of the lines for the First Congressional District;
Senate Districts 4,5,14, 20, 21, 28, 38 and 40; and House Districts 5, 7, 12,
21, 24, 29, 31, 32, 33, 38, 42, 48, 57, 99, 102, 106 and 107.
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preconditions and that plaintiffs had failed to offer plans that either complied
with the WCP or included proposed VRA districts that better complied with
the Gingles preconditions. (Judgment, pp. 16-44, 57-69; R pp. 1320-32)
This finding is further supported by defendants' undisputed evidence
regarding the geographically compact "exemplar" black population areas for
House and Senate districts developed by Dr. Hofeller and reviewed by him
as he drew district lines that complied with the WCP. The impact of the
WCP criteria on the location of district lines relative to black population
centers that might be considered more visually compact is confirmed by the
undisputed evidence showing how the district lines for the exemplar
legislative districts changed because of the State's compliance with the WCP
formula. (Third Hofeller Aff. IN 23-68, Exs. 3-6, 9-11; Rule 9(d) Exs. pp.
5727-42, 5746-56; Third Frey Aff, IN 2-13, Exs. 68A-76; Rule 9(d) Exs. pp.
6286-89, 6292-6302)
Further, the three-judge panel made findings of fact regarding the
presence of statistically and legally significant racially polarized voting in
the areas where the State enacted and all of the 2011 alternative plans
proposed VRA districts. (FF Nos. 1-178) These findings are binding on
appeal if supported by competent evidence. Stephenson II, 357 N.C. at 309,
582 S.E.2d at 252. As explained in detail by the three-judge panel and as
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described in the Statement of Facts supra, there was more than substantial
evidence before the legislature to support findings of the continuing
presence of racially polarized voting in all of the areas in which VRA
districts were proposed by the 2011 alternative plans and enacted by the
General Assembly. (FF Nos. 1 to 178)
E.

Dr. Lichtman's Opinion Trial Testimony Proves the
Wisdom of the Safe Harbor Rule Adopted by This Court
and the United States Supreme Court.

Plaintiffs offered the testimony of Dr. Allen Lichtman at trial to attack
the Legislature's decision to follow the standards established in Fender
County and Strickland. Dr. Lichtman did not offer any testimony during the
legislative process. Shaw 11,517 U.S. at 910 (court must determine whether
the evidence before the legislature at the time VRA districts were enacted
reasonably supports the enactment of VRA districts); see also Cromartie v.
Hunt, 133 F. Supp. at 422 (evidence before the 1997 General Assembly
supported its decision to enact the 1997 First Congressional District to
protect the state from vote dilution claim). Because the legislature did not
have the benefit of Dr. Lichtman's opinion, the main purpose of Dr.
Lichtman's trial testimony was to attempt to discredit the pre-enactment
testimony given by plaintiffs' counsel, plaintiffs expert, Dr. Block, and Dr.
Brunch.
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Tellingly, plaintiffs did not produce their legislative expert, Dr. Block,
to provide trial testimony discrediting his own report. Nor did plaintiffs cite
to any deposition testimony by Dr. Brunell qualifying or retracting anything
included in his expert report to the legislature." Thus, neither Dr. Block nor
Dr. Brunell have changed the opinions stated in their reports. It was
therefore reasonable for the legislature to rely upon their testimony and other
evidence of racially polarized voting. (FF No. 21)
Assuming Dr. Lichtman had testified before the General Assembly
enacted the 2011 VRA districts, his own personal opinion would not detract
from the strong basis in evidence that supports the General Assembly's
reasonable conclusion that legally significant racial polarization was present
in the areas in which VRA districts were created. Dr. Lichtman's real
objection to the VRA districts is not that they were created. Instead, he
objects to the legal standard the General Assembly was required to follow.
Instead of a rule that VRA districts be based upon TBVAP of at least 50%
plus one, Dr. Lichtman prefers a legal standard that would allow expert

Dr. Brunell admitted during his deposition that he had made an error in
one part of one of his studies regarding cohesion by black voters. What Dr.
Lichtman and plaintiffs neglected to tell the Court is that Dr, Brunell's
"corrected" report shows that black cohesion and racial polarization are even
higher than originally stated by Dr. Brunell in his report to the legislature.
(Aft'. of Thomas Brunell (10 December 2012), p. 3; Rule 9(d) Exs. p. 5715)
46
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witnesses, like himself, to decide the "minimum" TBVAP needed for a
district.
Both the North Carolina Supreme Court and the United States
Supreme Court have squarely considered and rejected Dr. Lichtman's
preferred standard. In Pender County, the North Carolina Supreme Court
noted that its adoption of a 50% plus TBVAP requirement for § 2 districts
provided the General Assembly with a "safe harbor for the redistricting
process." 361 N.C. at 505, 649 S.E.2d at 373. The Court noted that
Irledistricting should be a legislative responsibility for the General
Assembly, not a legal process for the courts." Id.
The North Carolina Supreme Court has further stated that "[w]ithout a
majority requirement" the legislature and the courts would have to decide
following each decennial redistricting "just how small a minority population
can be and still claim that Section 2 mandates the drawing of a legislative
district to prevent vote dilution." Id. The Court observed that it was
"advertent to the disadvantages of coalition, crossover, and influence
districts" and that "[w]ithout a rule requiring a numerical majority of citizen
voting age, there appears to be no logical or objective measure for
establishing a threshold minority group size necessary for Section 2
legislative districts." Id. (citations omitted).
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Finally, the North Carolina Supreme Court noted that without a
majority rule:
[Clourts could be called upon to divine whether
coalitions would hold together through biennial and
quadrennial election cycles, whether a majority group
would continue to cross over through the election cycles,
whether one minority group would consistently support
another minority group's primary election candidate,
what percentage of a minority group would vote with or
against the minority, whether the claims of one minority
group are superior to those of another minority group,
and so on. We do not believe political process is
enhanced if the power of the courts is consistently
invoked to second-guess the General Assembly's
redistricting decisions.
Id.
Following the North Carolina Supreme Court's decision in Pender
County, in Strickland, the United States Supreme Court, endorsed and
expanded upon the rationale stated in the Pender County decision. The Court
held that a majority requirement supported "the need for workable standards
and sound judicial and legislative administration. The rule draws clear lines
for courts and legislatures alike." 129 S. Ct. at 1244. Requiring a legislature
or a court to determine the minimum percentage of TBVAP needed to elect
the candidate of choice for black voters "would place courts in the untenable
position of predicting many political variables and tying these to race-based
assumptions." Id. Absent a majority-TBVAP requirement, "[-t]he judiciary
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would be directed to make predictions or adopt premises that even
experienced polling analysts and political experts could not assess with
certainty, particularly over the long run." Id. The Court noted that
legislatures and courts would be required to pursue numerous inquiries,
including:
[W]hat percentage of white voters supported minoritypreferred candidates in the past? How reliable would
crossover votes be in future elections? What types of
candidates have white and minority voters supported
together in the past and will these trends continue? Were
past crossover votes based on incumbency and did that
depend on race? What are the historical turnout rates
among white and minority voters and will they stay the
same? These questions are speculative, and the answers
(if they could be supposed) would prove elusive. A
requirement to draw election districts on answers to these
and like inquiries ought not to be inferred from the text or
purpose of § 2. Though courts are capable of making
refined and searching factual inquiries, they 'are
inherently ill-equipped' to 'make decisions on highly
political judgments' of the sort that crossover-districts
would require.
Id. at 1245 (citations omitted).
These decisions by both the North Carolina Supreme Court and the
United States Supreme Court expose the irrelevancy of Dr. Lichtman's
testimony. Dr. Lichtman has not testified that racially polarized voting has
disappeared or that the General Assembly could not reasonably draw
districts with elevated TBVAP to protect the State from vote dilution claims.
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Instead, he has only expressed his objections to the legal standards
established in Pender County and Strickland, and his opinion that drawing
VRA districts above 50% TBVAP is not "necessary." (Pl.'s Trial Notebook,
Ex. 13; First Aff. of Allan Lichtman, ¶ 14; Rule 9(d) Exs. p. 7069) Dr.
Lichtman advocates that African American opportunity districts be drawn
with a TBVAP "between 40 percent and 49%+ African American YAP."
(Pl.'s Trial Notebook, Ex, 19; Second Aff. of Allan J. Lichtman li 5; Rule
9(d) Exs. pp. 7078-79) Thus, Dr. Lichtman has engaged in the type of
speculation regarding the future performances of new voters assigned to
VRA districts and second-guessing political judgments by the General
Assembly that the North Carolina Supreme Court and the United States
Supreme Court have expressly rejected.47
Moreover, just as Dr. Lichtman gave his personal criticisms
concerning the pre-enactment testimony of plaintiffs' counsel, Dr. Block,
and Dr. Brune11, his report is also subject to criticism. In their summary
judgment brief, plaintiffs represented to the trial court that 2001/2003/2009
Dr. Lichtman admitted at trial, as he must, that African American voters
can elect their candidates of choice in districts with TBVAP in excess of
50%. (TT Vol. II, p. 193) The only injury identified by Dr. Lichtman
resulting from majority-TBVAP districts is a decline of political influence of
black voters in adjoining districts. (Pl.'s Trial Notebook, Ex. 19; Second Aff.
of Allan J. Lichtman If 5; Rule 9(d) Exs. pp. 7078-79) This is not a
cognizable legal injury upon which relief can be granted. (See Judgment, pp.
44, 45); LULAC, supra.
47
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districts with TBVAP between 40 and 49.1% were "less than majorityminority." (Pl. Mem.,

In

65-82; Rule 9(d) Exs. 3366-68) The only pre-

enactment evidence cited by plaintiffs as proof of the absence of racially
polarized voting are election results from these districts showing that black
candidates could win in districts that were less than "majority-minority."'"
In fact, under the 2010 census, all of the 2003-09 legislative districts
were majority-minority coalition districts. (Second Frey Aff., Exs. 34, 39;
Rule 9(d) Exs. pp. 5657-58, 5663-65) Non-Hispanic whites constituted a
minority in all of these districts. (Id.) Black voters also constituted supermajorities of registered Democrats in all of these districts and were more
than able to control the outcomes in Democratic primaries. Further, black

Plaintiffs' evidence regarding the alleged absence of racially polarized
voting consists of election results in 2001/2003/2009 districts with a TBVAP
under 50% and Dr. Lichtman's opinions regarding these elections. (Pl. Mem.
Tr. 68-82; Churchill Dep. Ex. 81 [Congressional Races with Minority
Candidates, 1992-2010]; Churchill Dep. Ex. 82 [Senate Legislative Races
with Minority Candidates, 2006-2010]; Churchill Dep. Ex. 83 [House
Legislative Races with Minority Candidates, 2006-20101; Pl.'s Trial
Notebook, Ex. 13, First Aff. of Allan Lichtman [28 January 20121) These
2001/2003/2009 under 50% TBVAP districts included Senate Districts 14,
20, 21, 28, 38, and 40; House Districts 12, 21, 29, 31, 48, 99 and 107; and
Congressional Districts 1 and 2. (Pl. Mem. fr 68-82; Rule 9(d) Exs. 336668) In the court below, plaintiffs did not offer post-enactment election
results as evidence showing the absence of racially polarized voting in the
following challenged districts; Senate Districts 4 and 5; House Districts 5, 7,
24, 32, 33, 38, 42, 57, 102, and 106. As to these districts, plaintiffs offered
no proof to the trial court regarding the alleged absence of racially polarized
voting. (FF No. 56; R pp. 1211-12)
48
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voters often constituted a majority or a high plurality of registered voters in
these districts. (Second Frey Aff Exs. 44, 49; Rule 9(d) Exs. 5674-75,
5680-82) Dr. Lichtman did not disclose these racial or registration
percentages to the Court or how they might impact his statistical analysis.
Dr. Lichtman also declined to explain that the bivariate ecological
regression analysis he used compares voting by two groups: blacks and nonblacks. (First Rucho Aff., Ex. 8, Report by Dr. Ray Block, p. 1, n. 1; Rule
9(d) Exs. p. 1053) Nor did he explain how his analysis might be impacted in
districts with high percentages of other minority populations, including
districts with high percentages of Hispanic voting-age population such as
2003 Senate District 14, 2009 House District 99, and similar districts.
(Second Frey Aff., Exs. 34, 39; Rule 9(d) Exs. pp. 5657-73). The threejudge panel recognized the shortcoming in Dr. Lichtman's analysis with its
factual findings that Dr. Block's report (and therefore also Dr. Lichtman's)
overstates the percentage of white voter support for black candidates in
majority-minority coalition districts. (FF No. 14, 15)
At trial, counsel for the defendants asked Dr. Lichtman to disclose all
of the information he reviewed in making his analysis. Dr. Lichtman stated
that he reviewed election results, precinct-by-precinct results, and countyby-county results. (TT Vol. H, pp. 189-90) Thus, in making his analysis, Dr.

— 89 —
Lichtman conceded that he had not analyzed many other factors that should
be considered when assessing the future performance of new districts
including the following:
Dr. Lichtman made no adjustment for the impact of incumbency.
Bartlett, 129 S. Ct. at 1245; Thornburg, 478 U.S. at 30. Dr. Lichtman has
been previously discredited by a court in a case involving allegations of
racial gerrymandering because of his failure to consider the impact of
incumbency. Wilkins, 264 Va. at 471, 571 S.E.2d at 114.
Dr. Lichtman did not examine whether black incumbents who won
elections in majority-minority coalition districts faced a legitimate opponent.
For example, he did not assess whether any white opponent was a
Republican or a Libertarian, how much money was raised for the campaign
by the black incumbent, or how much money was raised for the campaign by
the white candidate. Thornburg, 478 U.S. at 57, 60, 61; (FF 59-178).
Dr. Lichtman accused Dr. Brune11 of being selective in his selection of
elections to study. (TT Vol. IT, p. 158, 159) But Dr. Lichtman did not
disclose to the trial court that he neglected to study or report several
elections in districts with less than 40% TBVAP in which a black candidate
lost to a white candidate. For example, white incumbent Michael Walters
defeated black opponents in the 2006, 2008, and 2010 Democratic primaries
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for Senate District 13 (2000 Census TBVAP of 26.61%). (Churchill Dep.
Ex. 82 [Senate Legislative Races with minority candidatesD In 2008, three
black candidates were defeated by white opponents: in Senate District 25
(TBVAP of 29.09%), incumbent white Democrat Bill Purcell defeated black
candidate Betty Gholston in the Democratic primary; in Senate District 23
(16.51% TBVAP), white incumbent Elie Kinaird defeated black candidate
Moses Carey in the Democratic primary; and in Senate District 6 (TBVAP
of 18.82%), white Republican Harry Brown defeated black Democrat
Carolyn Pittman Dorsey in the 2008 general election. (Id.)
Dr. Lichtman also failed to disclose similar defeats by black
candidates in House races. In the 2006 Democratic primary for House
District 27 (2000 Census TBVAP of 52.93%), incumbent white Democrat
Michael Wray defeated two black opponents. (Churchill Dep. Ex. 83 [House
Legislative Races with Minority Candidates, 2006-10]) In the 2006
Democratic primary for House District 38 (TBVAP of 31.63%), incumbent
white Democrat Deborah Ross defeated black candidate Damien Dellinger.
(Id.) In the 2008 Democratic primary in House District 65 (TBVAP of
22.81%), multiple-race candidate Venesa McGhee Smith-Kearney was
defeated in the Democratic primary by white Democrat Nelson Cole. (Id.) In
the 2010 Democratic primary for House District 18 (TBVAP of 28.62%), the
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revised crossover district at issue in Pender County, white Democrat Susie
Hamilton defeated black Democrat James Utley. (Id.) In the 2010
Democratic primary for House District 52 (TBVAP of 21.75%), black
Democrat Thomas Ellis was defeated by Democrat Abraham Oudeh, who
reported his race as "other." (Id.) Finally, in the 2010 general election for
House District 111 (TBVAP of 21.75%), black Democrat Mary Accor was
defeated by Republican Tim Moore. (Id.)
Nor did Dr. Lichtman report that from 1992 through 2010, the only
two Congressional districts that have elected black candidates are majorityminority coalition districts in which black voters constituted supermajorities
of registered Democrats. (Churchill Dep. Ex. 81; Second Frey Aff., Exs. 60,
64; Rule 9(d) p. 5703, 5707) Dr. Lichtman did not explain that very few
black Democratic candidates have even attempted to run for office in
legislative or congressional districts that are less than 40% black. (Churchill
Dep. Exs, 81, 82, and 83) For example, from 1992 through 2010, the only
black Democrats to run for Congress in a district that was less than 40%
TBVAP ran in the Fourth Congressional district (2010 Census TBVAP of
20.73%), in the 2004 and 2006 Democratic primaries, and were soundly
defeated by white incumbent David Price. (Churchill Dep. Ex. 81
[Congressional Races with Minority Candidates 1992-2010])
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While Dr. Lichtman testified that he examined election results, he did
not compare the actual vote totals for elections between black and white
candidates against the actual margin of victory compared to the amount of
population that needed to be added or deleted to create the new version of
the district in compliance with the Stephenson population deviation criteria
under the 2010 Census. (FF 59 to 178) Thus, Dr. Lichtman could not assess
or predict whether the new composition of white or non-black minority
voters required by the 2010 Census would support or continue to support
black candidates to the same degree that whites or other minorities had
supported black candidates under the 2001, 2003 or 2009 plans. Strickland,
129 S. Ct. at 1245.
The SCSJ plans, the Fair and Legal plans, and the LBC plans
recommended the creation of majority-TBVAP districts in Mecklenburg
County. (First Frey Aff. Exs. 10, 11; Rule 9(d) Exs. pp. 1205, 1207) Yet,
plaintiffs contend that legally significant racially polarized voting no longer
exists in Mecklenburg County. Very few Democratic primaries were studied
or analyzed by the expert witnesses in this case, but Dr. Lichtman studied
the 2010 Democratic primary for House District 102, located in
Mecklenburg County. (First Lichtman Aff., fif 9; Rule 9(d) Exs, p. 961) In his
affidavit, Dr. Lichtman found that voting in this primary was racially

— 93 —
polarized and that the victorious white candidate was not the candidate of
choice for black voters. Thus, Dr. Lichtman's analysis of the Democratic
primary for House District 102, along with all of the other evidence found in
the legislative record, confirms the decision by the General Assembly to
enact majority-TBVAP House and Senate districts in Mecklenburg County,
All experts who have provided testimony in this case, including Dr.
Lichtman, have supported the creation of majority-TBVAP districts or
majority-minority coalition districts with TBVAP of at least 40% and higher.
Dr. Lichtman's acceptable range falls within 40-to-49% TBVAP. This
testimony is an admission that legally significant racially polarized voting
continues to exist in all of the areas in which the General Assembly enacted
majority-TBVAP districts. There is no precedent for requiring a state to
enact a majority-minority coalition district instead of a majority-TBVAP
district. In fact, it is not even settled whether majority-minority coalition
districts are acceptable remedies under § 2. See Nixon v. Kent County, 76 F.
3d 1381 (6th Cir. 1996) (majority-minority coalition districts are not
permissible § 2 remedies); Bridgeport, 26 F. 3d 271, 273 (2nd Cir. 1994)
(majority-minority coalition districts may be a remedy where there is
insufficient black population to draw a majority-black district); Campos v.
City of Baytown Texas, 840 F. 2d 1240, 1244 (5th Cir. 1988). Under these
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circumstances, it was more than reasonable for the General Assembly to
follow the safe- harbor rule endorsed in Pender County and Strickland."
III. THE THREE-JUDGE PANEL PROPERLY DETERMINED
THAT THE VRA DISTRICTS ARE NARROWLY TAILORED.
A.

Standard of Review.

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth., 353 N.C. at 348, 543 S.E.2d at 848; see also Libertarian Party of
North Carolina, 365 N.C. at 46, 707 S.E.2d at 202-03. However, "[w]hen
the trial court conducts a trial without a jury, 'the trial court's findings of
fact have the force and effect of a jury verdict and are conclusive on appeal
if there is competent evidence to support them, even though the evidence
could be viewed as supporting a different finding." Stephenson II, 357 N.C.
at 309, 582 S.E.2d at 247. Though the holding by the three-judge panel that
the legislative plans comply with the WCP moots plaintiffs' racial
49

Plaintiffs incorrectly argue that the enacted VRA districts "pack" black
voters because the TB YAP in the enacted districts are more than "necessary"
to allow black voters to have an equal opportunity to elect their preferred
candidates of choice—all based upon Dr. Lichtman's expert opinion of the
necessary amount. (P1.-Appellant's Br. at 83). This is an incorrect use of
the term. "Packing" occurs when, for example, African Americans are in
sufficient numbers to constitute three majority-black districts but are instead
packed into only two districts to create super-majorities in only two districts.
Voinovich v. Quilter, 507 U.S. 146, 153-54 (1993). Plaintiffs have not and
cannot cite a single case where a jurisdiction was found guilty of packing
where it created a proportional number of majority-black districts.
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gerrymandering claims, the findings by the three-judge panel show that the
legislative districts are narrowly tailored regardless of which party bears the
burden of proof on the question of strict scrutiny.
B.

The VRA districts are narrowly tailored because they
substantially provide a remedy to the reasonably compact
black populations who could assert a vote dilution claim.

In reviewing VRA legislative districts, once the Thornburg elements
are demonstrated, the remaining issue in narrow tailoring is whether the
challenged VRA district substantially remedies a vote dilution claim that
might be alleged by geographically compact African American population
group. Shaw II, 517 U.S. at 914. Plaintiffs argue that the challenged VRA
districts were not narrowly tailored to achieve the State's compelling
interests. This argument—including the contention that the three-judge
panel improperly held that plaintiffs retain the ultimate burden of proof that
the challenged districts are not narrowly tailored—is, in large part, rebutted
by arguments in Argument II, supra, that are incorporated herein by
reference.
A further analysis of Shaw II also demonstrates the correctness of the
three-judge panel's decision and demonstrates that plaintiffs' arguments are
really driven by political considerations. In Shaw II, the United States
Department of Justice had objected to a proposed North Carolina
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congressional plan that included only one majority-black district. USDOJ,
in its objection letter, suggested that a second majority-black district could
be drawn in the south-central to the southeastern part of the State, starting
from Mecklenburg County and running east to Cumberland and New
Hanover Counties. Shaw I, 509 U.S. at 635; Shaw II, 517 U.S. at 902, see
also Shaw v. Hunt, 861 F.Supp. 408, 461-62 (E.D.N.C. 1994).
At the time of Shaw II, the General Assembly was controlled by the
Democratic Party. Running a VRA district from Mecklenburg to New
Hanover Counties would have had the effect of jeopardizing the re-election
of several white incumbent Democratic Congressmen. Hunt, 861 F. Supp. at
465-66; Shaw II, 517 U.S. at 938 (Stevens, J., dissenting) (noting that the
Democratic-controlled General Assembly rejected majority-black district
proposed by USDOJ because of political impact on districts of white
Democratic Congressmen). The General Assembly therefore rejected the
south-central to southeastern district suggested by USDOJ and instead
created the infamous "1-85" majority-black Twelfth Congressional District,
running from Gaston County, through Mecklenburg County, and then using
1-85 and 1-40 to connect dispersed black populations in Forsyth, Guilford,
and Durham Counties. Shaw II, 517 U. S . at 909, 917-18; Hunt, 861 F.Supp.
at 465-67.
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The United States Supreme Court rejected the "1-85" version of the
Twelfth Congressional District as an unconstitutional racial gerrymander.
Shaw II, 517 U.S. at 917-18. The Court found that the district was not
narrowly tailored. This was because the district's location, running from
Gastonia to Mecklenburg, Forsyth, Guilford and Durham counties by way of
interstate highways, did not provide a remedy to the geographically compact
minority population identified by USDOJ in its objection letter, i.e., the
minority population starting in Mecklenburg County, and then running to the
east (and not north) across south-central North Carolina. Id. The total
percentage of black population included in the illegal 1-85 district or whether
it was the right or minimal amount needed by blacks to control the election
was not discussed and played no role in the Court's decision that the 1-85
district was not narrowly tailored.
A comparison of the Hofeller exemplar legislative districts and the
district lines for the enacted legislative districts demonstrates that the
enacted VRA districts more than substantially include the geographically
compact African American populations that provide a basis for these
districts under the Thornburg criteria.50 The reason why the enacted districts

" Plaintiffs below never challenged defendants' evidence that the VRA
districts were substantially based upon geographically-compact black
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are not based upon the more geographically compact exemplar districts is
because the General Assembly was also required to comply with the WCP
criteria on county grouping and population deviations between districts.
(Third Hofeller Aff. ¶J 23-68, Exs. 3-6, 9-11; Rule 9(d) Exs. pp. 5727-42,
5746-56; Third Frey Aff. ¶ 2-13; Exs. 68A-76; Rule 9(d) Exs. pp. 6286-89,
6292-6302)
Plaintiffs' narrow tailoring argument ignores the legal test for narrow
tailoring under Shaw II: was the enacted district drawn to remedy the
potential vote dilution injury of a geographically compact African American
population? Instead, plaintiffs argue, without any precedent, that narrow
tailoring obligated the State to engage experts like Dr. Lichiman and Dr.
Arrington to obtain their opinions on the lowest percentage of black voting
age population needed in each district to allow the African American voting
community an equal opportunity to elect their candidates of choice. This
theory is nothing more than a veiled attempt to force the drawing "influence
districts" designed to benefit the Democratic Party. Plaintiffs' theory is
based upon the political calculation that redistricting plans that result in
Democratic majorities in the State Senate and State House provide better
"substantive representation" for African Americans. Georgia v. Ashcroft,
populations. Instead, plaintiffs' argument rested upon allegations that the
challenged districts are not compact.

-99539 U.S. 461, 481 (2003). While a jurisdiction might exercise discretion to
make this political judgment, it is not obligated to do so by either the
Constitution or the Voting Rights Act. Id. This is because plaintiffs' theory
ignores the holdings in LULAC, Pender County, and Strickland that
plaintiffs may not make vote dilution claims based upon a jurisdiction's
failure to create influence districts.
The three-judge panel properly determined that plaintiffs ultimately
retained the burden of proving that the challenged VRA districts are
unconstitutional because they are not narrowly tailored to further a
compelling State interest. The three-judge panel also properly found that
plaintiffs failed to carry this "demanding" burden. The decision of the
three-judge panel should, therefore, be affirmed.
IV. THE THREE-JUDGE PANEL PROPERLY FOUND THAT
RACE WAS NOT THE PREDOMINANT MOTIVE FOR
CREATION OF THE TWELFTH CONGRESSIONAL
DISTRICT OR OF SENATE DISTRICT 32.
A.

Standard of Review

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth., 353 N.C. at 348, 543 S.E.2d at 848; see also Libertarian Party of
North Carolina, 365 N.C. at 46, 707 S.E.2d at 202-03. However, "[w]hen
the trial court conducts a trial without a jury, 'the trial court's findings of
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fact have the force and effect of a jury verdict and are conclusive on appeal
if there is competent evidence to support them, even though the evidence
could be viewed as supporting a different finding.'" Stephenson II, 357 N.C.
at 309, 582 S.E.2d at 247.
B. The Three-Judge Panel Correctly Determined that Race
Was Not the Predominate Motive for the Twelfth
Congressional District or for Senate District 32.
The three-judge panel conducted a trial on whether race was the
predominant motive for the location of district lines for the Twelfth
Congressional District, the Fourth Congressional District, Senate Districts
31 and 32, and House Districts 51 and 54,51 The trial court made detailed
factual findings holding that race was not the predominant motive for these

51

The trial court assumed that race was the predominant motive for the
location and the district lines for the First Congressional district, but found
that the district satisfied strict scrutiny (Judgment, pp. 5, 14-16, 18-20, 7880, 92-95, 126, 155-157, R pp. 1341-1343, 1355-1358, 1389, 1418-1420; FF
3-7, 36 a.-h., 58, 165-71). However, undisputed evidence submitted to the
trial court proves that when the General Assembly adopted the lines for the
First Congressional District, other legitimate redistricting principles were not
subordinated to race. These redistricting principles included maintaining a
district for the incumbent, drawing the district into the Research Triangle
area because of the need to add population in 2011 and throughout the
decade to comply with the one person, one vote criteria, making the First
District a strong Democratic performing district, and increasing Republican
performance in the districts that adjoin the 2011 First Congressional District
(See Judgment, p. 42 n. 23; R p. 1305). Even plaintiffs' expert admitted that
he could not conclude that race was the predominant motive for the shape
and location of the district lines for the First Congressional District.
(Peterson Dep. 86-91)
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districts. (FF 179-221) As noted above, these findings are binding on
appeal if supported by evidence. Stephenson II, 357 N.C. at 309, 582 S.E.2d
at 252.
Like the Virginia plaintiffs in Wilkins, the plaintiffs failed to prove
that the district lines for any of the six districts at issue are unexplainable by
any reason other than race or that the General Assembly subordinated all
other redistricting principles to race. To the contrary, the three-judge panel's
factual findings shows that the shape and location of the six specific districts
were driven by (1) the legislature's desire to enact plans that would be
precleared and would protect the State from lawsuits alleging vote dilution;
(2) would meet North Carolina's unique constitutional criteria for equalizing
the population among the legislative district, including the constitutional
criteria for drawing legislative districts within a single county or county
group and the way in which county groups must be formed for legislative
districts; (3) would respect the traditional redistricting principle of
incumbency protection; and (4) would satisfy the General Assembly's desire
to enact redistricting plans that were more competitive for Republican
candidates than the plans used during past decades or any of the alternative
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plans. Race was not the predominant motive and strict scrutiny does not
apply,52
1.

The Twelfth Congressional District

The testimony given by Dr. Thomas Hofeller at trial and other
evidence proves that politics was the predominant explanation for the shape
and location of the Twelfth Congressional District. (FF Nos. 179-91)
Dr. Hotelier was instructed by Senator Rucho and Representative
Lewis to use the Supreme Court's decision in Cromartie II as a guide for
recreating the Twelfth Congressional District. (FF Nos. 179-84; TT Vol. II,
p. 12) The 2011 Twelfth Congressional District is located in the same six
counties as the 2001 version (FF No. 185; TT Vol, I, pp. 210, 211)
(Testimony of Congressman Mel Watt) The principal difference between the
two versions is that the 2011 Twelfth Congressional District adds strong
Democratic voters in Mecklenburg and Guilford Counties and removes
likely Republican voters located in the corridor counties such as Davidson
County and other locations (FF Nos. 186-87; TT Vol. I, pp. 209-210; TT
Vol. II, pp. 26-31). By making the 2011 Twelfth Congressional District an
even stronger Democratic district, Dr. Hofeller was able to draw
52

Plaintiffs brief only questions the trial court's judgment as it related to the
Twelfth Congressional District and Senate Districts 31 and 32. Plaintiffs
brief contains no argument regarding the Fourth Congressional District or
House Districts 51 and 54.
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congressional districts that adjoin the 2011 Twelfth Congressional District to
be more competitive for Republican candidates. (FF Nos. 184, 191; TT Vol.
II, p. 15)
Dr. Hofeller mainly used whole VTDs53 to draw the 2011 Twelfth
Congressional District. (FF Nos. 188-89; TT Vol. II, p. 19) VTDs were
selected for inclusion in the district based upon President Obama's margin
of victory in each particular VTD. (FF Nos. 188-89; TT Vol. II, pp. 26-31)
There are a total of 179 VTDs in the Twelfth Congressional District.
(Second Frey Aff., Ex. 28) Dr. Hofeller divided only six VTDs in
constructing the Twelfth Congressional District and the districts that adjoin
the Twelfth Congressional District. (FF No. 189; TT Vol. II, pp. 19-24;
Def.'s Trial Ex. 14) All of these divisions were done to equalize the
population between the Twelfth Congressional District and adjoining
districts, or for political reasons (Id.) One VTD was divided in Guilford
County so that the residence of the incumbent for the Sixth Congressional
District would be located in the 2011 Sixth District rather than the 2011
Twelfth Congressional District (FF No. 189; TT Vol. II, p. 22) None of the

"Voting tabulation district." VTDs are the smallest unit by which votes
are recorded and reported. Further discussion of the role of VTDs can be
found in Argument VII, infra.
53
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divisions had any impact on the racial statistics for the district or its
political performance. (FF No. 190; TT Vol. II, p. 30)
Dr. Hofeller did not consider or refer to racial data while he was
drawing the Twelfth Congressional District (FF No. 188; TT Vol. II, p. 24)
Senator Rucho never gave Dr. Hofeller any instructions regarding race, as it
applied to this district, and did not instruct Dr. Hofeller to draw the district
so that the TBVAP would exceed 50%. (FF No. 188; TT Vol. II, p. 25)
The only evidence of racial motivation presented by plaintiffs at trial
was testimony by Congressman Mel Watt, Congressman Watt testified that
he attended a meeting with Senator Rucho at Rucho's home and that, during
that meeting, Rucho advised Watt that Rucho had been instructed "by
leadership" to "ramp up" the TBVAP for District 12 in an amount that
exceeded 50%. (TT Vol. I, p. 173) This testimony is completely inconsistent
with Dr. Hofeller's explanation of how Dr. Hofeller drew the District. (TT
Vol. II, pp. 123-124, 129) Nor is Congressman Watt's recollection of events
corroborated by other evidence including conflicting testimony by Senator
Rucho and Representative Ruth Samuelson, a witness to the meeting
between Senator Rucho and Congressman Watt. (TT pp. 356-59, 361-64)
Congressman Watt was first elected to Congress in the version of the
Twelfth Congressional District that was the subject of the decisions in Shaw
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/ and Shaw II. Congressman Watt remained the incumbent during the rest of
the decade and was ultimately elected to the version of the Twelfth
Congressional District that was the subject of the decisions in Cromartie I
and Cromartie II. (TT Vol. I, pp. 192, 193) Congressman Watt is a lawyer
and understands the legal principles established by these cases. (TT Vol. I,
pp. 194, 195) Congressman Watt opposed the 2011 version of District 12 as
well as the entire 2011 Congressional Plan. (TT Vol. I, p. 196, Pl.'s Trial
Notebook Ex. D, 5) Congressman Watt agreed that direct evidence of racial
intent in the drawing of District 12 could subject the district to claims of
racial gerrymandering. (TT Vol. I, p. 195)
Congressman Watt gave three statements to the General Assembly
after his meeting with Senator Rucho. (TT Vol. I, pp. 194-201) Despite his
personal experiences in the Shaw and Cromartie cases, in none of the three
statements did Congressman Watt disclose the alleged comments made by
Senator Rucho regarding instructions from leadership to "ramp up" the
district to over 50% TBVAP.

; Pl.'s Trial Notebook, Ex, D, 5)

Congressman Watt, a Democrat, testified that he did not tell the General
Assembly of Senator Rucho's alleged comment because he did not want to
"out" Senator Rucho. (TT Vol. I, p. 203) Congressman Watt then testified
that he wrote his statements to the General Assembly because Senator Rucho
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had falsely stated in public that "ramping" the district to over 50% TBVAP
was the idea of Congressman Watt. (TT Vol. 1, pp. 203, 204) Neither
Congressman Watt nor the plaintiffs have produced such a public statement
by Senator Rucho because there is none. Moreover, none of Congressman
Watt's statements to the General Assembly references any statement by
Senator Rucho blaming Congressman Watt for drawing the 2011 Twelfth
Congressional District to a level of TB YAP that is slightly above 50%.
Congressman Watt did not advise the Court that a witness was present
during his meeting with Senator Rucho. Representative Ruth Samuelson
also attended the meeting. (TT Vol. 11, p. 123) Both Representative
Samuelson and Senator Rucho testified at trial that Senator Rucho never
made the comments attributed to him by Congressman Watt. (TT Vol. II, pp.
123-124, 129)
The three-judge panel's decision to not credit the testimony of
Congressman Watt was not clearly erroneous. But even assuming the
accuracy of Congressman Watt's testimony, plaintiffs have still fallen
woefully short of their burden of proof. There is no dispute that African
Americans overwhelmingly vote for Democratic candidates. Under
Cromartie II, in cases where there is a strong correlation between race and
politics, plaintiffs must offer an alternative districting plan that achieves the
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General Assembly' political goals while also creating more racial balance.
Plaintiffs have never offered a proposed Congressional Plan that would
achieve the General Assembly's legitimate political goals of enacting a
congressional plan that was more competitive for Republicans than the 2011
Congressional Plan. This is because the plaintiffs' political goals are
different from defendants' political goals: Plaintiffs want a Twelfth District
that is securely Democratic but weakens the adjoining districts for
Republicans. In contrast, defendants' primary goal is to strengthen adjoining
districts for Republicans.
In support of their claims regarding the Twelfth Congressional
district, plaintiffs have offered the deposition testimony of Dr. David W.
Peterson. (Pl.'s Trial Notebook, Exs. 28 and 29; Rule 9(d) Exs. pp.7104-39)
The trial court did not credit the testimony of Dr. Peterson. This decision by
the trial court is not clearly erroneous.
Dr. Peterson's testimony is not credible for several reasons. First,
plaintiffs incorrectly argue that Peterson testified that race was the
predominant motive for the location of the district lines for the Twelfth
Congressional District. (P1.-Appellant's Br. at 103) This is not true. As to
both the First and the Twelfth Districts, Dr. Peterson admitted that he did
not and could not conclude that race was the predominant motive in
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drawing the districts. (Peterson Dep. 86-91) Rather, Dr. Peterson rendered
the limited opinion that race "better accounts for" the boundaries of those
districts than the political party of voters. (Peterson Dep. Ex. 286) That is
not the legal standard. The law requires that race predominated, and that all
other considerations, not just political party, were subordinated to race.
Moreover, Dr. Peterson rendered no opinion as to the Fourth District.
Dr. Peterson's evidence in this case is rendered even less relevant
because he did not conduct the same two-part study he employed in
Cromartie. In that case, Dr. Peterson performed his segment analysis,
relied upon by the plaintiffs in this case, and an analysis comparing race
with partisan voting behavior. In Cromartie II, the Supreme Court reversed
the district court's decision that the Twelfth District was an illegal racial
gerrymander. The Supreme Court noted that the district court's criticism of
Dr. Peterson focused on his segment analysis as opposed to Dr. Peterson's
study on the voting behavior of African Americans. Cromartie II, 532 U.S,
at 252. Without regard to Dr. Peterson's segment analysis, the Supreme
Court in Cromartie II concluded that the evidence before the district court
did not prove a racial gerrymander "because race in this case correlates
closely with political behavior." Cromartie II, 532 U.S. at 257.
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Because the Supreme Court relied on evidence showing a correlation
between race and political behavior, Dr. Peterson's segment analysis was
not the subject of any serious scrutiny by the Cromartie II Court.
Significantly, in this case, in contrast to his report in Cromartie IL Dr.
Peterson did not study whether race continues to correlate closely with
political behavior. (Peterson Dep. 110-11) This constitutes a serious flaw in
Dr. Peterson's report in this case because a high correlation between race
and politics is dispositive under Cromartie II. While Dr. Peterson in this
case declined to examine any correlation between race and voting behavior,
other witnesses did provide such evidence. (Arrington Dep. 57-61, 63, 77,
95; First Rucho Aff., Ex. 7, p. 2 [testimony by AFRAM's counsel], Ex. 8
[expert report by Dr. Ray Block], Ex. 9, pp. 12-13 [written statement by
AFRAM's counsel], Ex. 10 [expert report by Dr. Thomas Brune11]; Rule
9(d) Exs. pp. 1048-1149) This evidence demonstrates that, as in Cromartie,
African Americans continue to be highly reliable Democratic voters. Based
upon this evidence, as in Cromartie, the plaintiffs here simply cannot prove
that the legislature drew the districts' boundaries "because of race rather
than because of political behavior." Cromartie II, 532 U.S at 257 (emphasis
in original).
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Moreover, Dr. Peterson's statement that race better explains the
challenged districts than politics was contradicted by his own segment
analysis. Out of twelve studies conducted by Dr. Peterson of the Twelfth
District, six favored the race hypothesis and six did not favor it. (Peterson
Dep. Ex. 286 .11 15) Thus, Dr. Peterson's own data demonstrated that, as
between race and party, his study was inconclusive. Moreover, in those
instances in which Dr. Peterson's data was unequivocal, the race-versusparty explanation was, at best, a tie. (Peterson Dep. pp. 100-01; Peterson
Dep. Ex. 286 ell 16; Peterson Dep. Ex. 288 II 16) Dr. Peterson even conceded
that the race and political hypotheses have equal support under his segment
analysis and that one could therefore not better account for the boundary
than the other. (Peterson Dep. pp. 100-01)
More importantly, when limited to the information that the
legislature's mapdrawing consultant, Dr. Hofeller, actually used during the
mapdrawing process (voting age population and election results for
President Obama in 2008), Dr. Peterson's own data showed that the party
hypothesis is a better explanation for the boundaries of the Twelfth District.
The same data show that the race hypothesis and the party hypothesis are
tied in the analysis for the First District. (Peterson Dep. pp. 113-15)
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The plaintiffs' burden of proof in this case is far more demanding as
compared to the State's burden of production in Cromartie. In Cromartie,
Dr. Peterson was an expert for the State. The State was attempting to justify
the Twelfth District as a political district, not a racial district. The State's
burden in that case was simply to offer evidence that a motivation other than
race might explain the district's shape. In Cromartie, using both his segment
analysis and data correlating African American voting behavior, Dr.
Peterson did not conclude that politics was the "predominant motive" but
only that politics "better explained" the district than race.
Dr. Peterson's role in this case is completely different than his role of
State's expert in Cromartie. Here, Dr. Peterson is assisting the parties
challenging the plans, not the State defending the plans. In this posture, Dr.
Peterson's clients have the burden of proving that race was the predominant
motive for the challenged districts. In Cromartie, Dr. Peterson's client, the
State, had the opposite burden—that of producing evidence showing that
motivations other than race contributed to the shape and location of the
challenged districts. Unlike Cromartie, where Dr. Peterson concluded that
politics was a "better explanation" than race, his conclusion here that race
"better accounts for" the shape of the district falls woefully short of
plaintiffs' burden of proving predominant motive.
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That Dr. Peterson's conclusions in this case are so unhelpful is not
surprising—his analysis was not nearly as important to the Cromartie case
as the plaintiffs here might lead the Court to believe. Plaintiffs have asserted
that Dr. Peterson's segment methodology has been credited by the United
States Supreme Court. (P1.-Appellant's Br. at 102; Rule 9(d) Exs. p. 6157)
Again, plaintiffs are incorrect. The decision in Cromartie II is based on
evidence showing a correlation between African Americans and voters who
support Democratic candidates. The decision is not based upon Dr.
Peterson's segment analysis. Thus, Dr. Peterson's segment analysis has not
been "accepted" by the Supreme Court nor has it been subjected to any
serious scrutiny by that Court.54
Finally, in Cromartie II, the Supreme Court established a second
burden for plaintiffs alleging racial gerrymanders where the evidence shows
a correlation between race and politics. Plaintiffs are obligated to propose
"hypothetical alternative districts [that] would have better satisfied the
legislature's other nonracial political goals as well as traditional nonracial
districting principles." Cromartie II, 532 U.S. at 249. Here, plaintiffs did not
54

Plaintiffs also asserted incorrectly that defendants "provide no grounds on
which [Dr. Peterson's methodology] should be discredited." (Pl. Opp. Mem.
p. 27; Rule 9(d) Exs. p. 6157) In their principal summary judgment brief,
defendants identified many fatal flaws in Dr. Peterson's methodology. (Def.
Mom. pp. 141-50; Rule 9(d) Exs. p. 3642-51) These flaws were not the focus
of the Supreme Court in Cromartie.
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even make such an attempt. Under the enacted 2011 Congressional
redistricting plan, the legislature created Congressional Districts Four and
Twelve as strong Democratic districts in order to make surrounding
districts—e.g., the Second, Seventh, Eighth, Ninth and Thirteenth Districts—
more competitive for Republican candidates. The effectiveness of that
strategy was borne out in the 2012 elections as Republican candidates were
elected in four of these five districts. Plaintiffs have never proposed
alternative plans—either during the legislative process or during this
litigation—that would have made, for example, the Second, Seventh, Eighth,
Ninth and Thirteenth Districts more competitive for Republicans while
reducing the African American population of the Twelfth District. And, as
the Court noted in Cromartie II, the Constitution "does not place an
affirmative obligation upon the legislature to avoid creating districts that
turn out to be [majority minority]." Cromartie II, 532 U.S. at 249.
2.

Senate District 32

The three-judge panel determined that race was not the
predominant motive for the location of the district lines for Senate
District 32. Instead, the shape of this district is a result of the Stephenson
criterion for grouping counties and equalizing population between
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districts under the WCP's one person, one vote requirement. (FF Nos.
199-212)
Dr. Hofeller was instructed by Senator Rucho to refer to the 2003
version of Senate District 32 as a basis for the 2011 version. (FF Nos 199204; TT Vol. II, pp. 46-48) Under the 2003 Senate Plan, Forsyth County had
enough population within its borders to draw two Senate Districts that
complied with the plus or minus 5% deviation criteria established in
Stephenson I, 355 N.C. 354, 562 S.E.2d 377. The General Assembly could
not reenact the 2003 version of Senate District 32 because, under the 2010
Census, it was under-populated by more than 5%. (FF No. 202; TT Vol. II,
p. 9. 46-48; First Frey Aff., Ex. 10; Rule 9(d) Exs. p. 1205) Under the 2010
Census, Forsyth County lacked enough population to draw two Senate
districts within the boundaries, so it was combined with Yadkin County to
foiiii a two-county combination. (FF Nos. 205, 206; TT Vol. II, pp. 46-48;
Map Notebook, Rucho Senate 2, 2003 Senate)
Forsyth County is a county in which § 2 liability was found in
Thornburg v. Gingles, supra. (FF Nos. 1, 199) As we have discussed, two
circuit courts have recognized majority-minority coalition districts as
acceptable remedies under § 2. (FF No. 200) The 2003 version of Senate
District 32 was a majority-minority coalition district. (FF No. 203; Second
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Frey Aff., Ex. 34; Rule 9(d) Exs. 5657-58) Even though Forsyth County was
not directly covered by § 5, the reviewing authority during a preclearance
process must consider the statewide impact of a redistricting plan. Georgia,
539 U.S. at 479. Therefore, the redistricting chairs reasonably concluded that
it was important to attempt to recreate Senate District 32 as a majorityminority coalition district. (FF No. 200, 201; TT Vol. II, pp. 46-48)
Defendants initially released a map showing "Proposed VRA
Districts." (FF No. 207) This proposed plan included defendants' first
version of Senate District 32. (Id.) This version had a TBVAP of 39.32%.
(Id.) Subsequently, the SCSJ/AFRAM plan was published. Its version of
Senate District 32 had a TBVAP of 41.95%. (Id.; TT Vol. II, pp. 46-48;
First Frey Aff., Ex. 10; Rule 9(d) Exs. p. 1205) Because of concerns
regarding preclearance and potential § 2 liability, Senator Rucho instructed
Dr. Hofeller to increase the TBVAP in what became the enacted version of
District 32 to a level that matched the SCSJ version. (FF Nos. 208-211; TT
Vol. 11, p. 48) The General Assembly could not adopt the SCSJ version
because of the population deviation criteria established in Stephenson I. The
SCSJ version of District 32 was located in a three-county, three-district
combination. (TT Vol. II, p. 47) The average population for the districts in
the SCSJ group results in three districts with population deviations below
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the ideal. In contrast, the average population for two districts in the twocounty group in the enacted plan results in districts with population
deviations above ideal. (FF Nos. 207-210).
The population deviation for the SCSJ District 32 is -4.73%. (FF No.
210; TT Vol. II, pp. 47, 48; Def. Trial Ex. 12) If the General Assembly had
adopted the SCSJ version of District 32, the population deviation for the
enacted District 31 would have illegally exceeded 5%. (Id.) To achieve the
TBVAP percentage found in the SCSJ version of District 32, and to keep
District 31 at a deviation level below 5%, Dr. Hofeller had to add population
to District 32 by expanding its borders. (Id.) Ultimately, the enacted District
32 was established with a deviation of -0.79%. This resulted in enacted
District 31 being established with a positive deviation slightly below 5%
(+4.81%). (Id.; Def. Trial Ex. 12; Map Notebook, Rucho Senate 2; Def. Pr.
Fds. No. 216; R pp. 1250-51) As compared to the SCSJ version, the shape
and location of enacted District 32 was a function of the Stephenson I
criteria for combining counties and the acceptable range for population
deviations established in that case. (FF Nos. 207-211; TT Vol. II, pp. 46-48)
There is significant geographic overlap between all versions of Senate
District 32 including the 2003 version, the enacted 2011 version, the SCSJ
version, the Fair and Legal version, and the Possible Senate version. (FF No.
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212; Map Notebook) Finally, the difference in racial percentages between all
of the versions is nominal. (FF No. 212; Def. Trial Ex. 12)
The distinctions between all versions of District 32 are factually
insignificant. (FF No. 212) Plaintiffs can cite to no case in which a district
with a TBVAP of under 50% has been declared to be an illegal racial
gerrymander.
Based upon these factual findings, the trial court properly determined
that race was not the predominant factor in the creation of the Twelfth
Congressional District or of Senate District 32. These findings are not
clearly erroneous.
V.

THE THREE-JUDGE PANEL PROPERLY HELD THAT THE
CHALLENGED DISTRICTS DO NOT VIOLATE THE WHOLE
COUNTY PROVISIONS OF THE NORTH CAROLINA
CONSTITUTION.
Plaintiffs claim that the 2011 Plans for North Carolina House and

Senate violate the WCP and the requirements of the Stephenson decisions
because of the number of counties divided in those plans. Essentially,
plaintiffs argue that the WCP were violated because counties were divided
when such division was not required by federal law. Plaintiffs' claims are
grounded in a misapprehension of the Stephenson decisions that permeates
plaintiffs' arguments and renders them baseless.
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A.

Standard of Review.

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth., 353 N.C. at 348, 543 S.E.2d at 848; Libertarian Party of North
Carolina, 365 N.C.at 46, 707 S.E.2d at 202-03).
B.

The Stephenson Decisions Provide the Means of
Harmonizing the Requirements of the Whole County
Provisions with the Requirements of Federal Law.

In 1966, North Carolina's legislative districts for the State House and
Senate were held unconstitutional based on federal one person, one vote
requirements, as were the state constitutional provisions then governing the
drawing of State House districts.55 See Drum v. Seawell, 249 F. Supp. 877
(M.D.N.C. 1965), aff'd, 383 U.S. 831 (1966). As a result, in 1967 the
General Assembly enacted proposed constitutional amendments to redefine
the manner in which the General Assembly should proceed each decade to
draw new legislative districts based on the decennial census. Those
proposed amendments provided that "kilo county shall be divided in the
formation of a" district for either House or Senate. 1967 N.C. Sess, Laws
640. The amendments were submitted to the voters in 1968, on ballots

At the time, each of the 100 counties had at least one representative, with
the remaining 20 representatives apportioned among the more populous
counties. N.C. CONST. OF 1868 art. II, §§ 5 and 6 (as amended in 1962).
55
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reading as follows: "FOR constitutional amendments continuing present
system of representation in the General Assembly" and "AGAINST
constitutional amendments continuing present system of representation in
the General Assembly." 1967 N.C. Sess. Laws 640 §§ 7, 8. Having been
ratified by the voters, they ostensibly became part of the North Carolina
Constitution and were carried over without substantive changes into the
1971 Constitution. See Report of the North Carolina State Constitution
Study Commission (1968), p. 30.
The 1968 constitutional amendments were not initially submitted to
USDOJ for preclearance under § 5 of the VRA. Nor were they precleared
by virtue of litigation in the United States District Court for the District of
Columbia. The 1971 Constitution, on the other hand, was promptly
submitted to USDOJ after its ratification by the voters, and it was
precleared. However, the prohibitions on dividing counties in drawing
legislative districts were not highlighted as changes at that time.56 This was
consistent with the Commentary to the Report of the North Carolina State
Constitution Study Commission of 1968, which specifically referred to the
legislative districting provisions as ones in which no changes were made.
"The provisions governing the apportionment of the two houses, adopted by
Highlighting a change is required if the change is not apparent on the face
of the enactment. 28 C.F.R. § 51.27(c) (2012) (App. 4-5),

56
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the people in November, 1968, have been brought forward in the proposed
text with no substantive change." (State Constitution Study Commission
Report, p. 30) As a result of the enactment of the 1971 Constitution, and its
ratification by the voters, the 1968 amendments' prohibitions on dividing
counties, the "Whole County Provisions" ("WCP") were treated as part of
the new Constitution, now numbered as Article 11, §§ 3(3) and 5(3).
Consequently, they were followed in the 1971 and 1981 redrawing of state
legislative districts.
Late in 1981, however, North Carolina was sued, with one of the
claims being that the State had failed to obtain preclearance of the 1968
amendments' prohibition against dividing counties in drawing legislative
districts. See Gingles, 590 F. Supp. at 350, aff'd in part and rev 'd in part on
other grounds, Thornburg, 478 U.S. 30. Faced with that litigation, the State
submitted the 1968 amendments, seeking their preclearance, and amended
the State House plan while the preclearance request was pending, still not
dividing counties in the creation of the House districts. Id. Nevertheless,
USDOJ objected to the language against dividing counties and refused to
give preclearance to the 1968 amendments or to districting plans enacted in
reliance on those amendments, thereby forcing the State to redraw its
legislative districts. The objection highlighted the Department's concern that
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application of the 1968 amendments would result in large, multi-member
districts, which then would submerge minority voters into larger white
electorates. See Stephenson I, 355 N.C. at 368, 562 S.E.2d at 388.
Ultimately, the State drew new legislative plans that were precleared, but
remained the subject of litigation under § 2 of the VRA. Gingles, 590 F.
Supp. at 351.
Once North Carolina enacted its new plans in 1982, the State was
sued yet again. This suit was brought by Forsyth County residents who
complained about the splitting of Forsyth County in the newly-drawn
legislative districts. Specifically, they claimed that the State could not
divide Forsyth County because it is not among the 40 "covered" counties for
purposes of § 5 preclearance. Their claim was rejected by a unanimous
panel of North Carolina federal judges, Judges Phillips, Britt and Dupree, in
Cavanagh v. Brock, 577 F. Supp. 176, 182 (E.D.N.C. 1983) (three-judge
court). The three-judge court held that the denial of preclearance to the 1968
constitutional amendments meant that the amendments were not effective at
all, insofar as they prohibited the division of counties in the drawing of
legislative districts. The court reached its conclusion by applying its
understanding of North Carolina state law principles of severability,
concluding that the unenforceability of the prohibition on dividing counties

as to some districts involving 40 counties was necessarily inconsistent with
applying them to the remaining districts. Id. at 181-82. As a result of the
decision in Cavanaugh, later redistricting enactments of the General
Assembly were done without regard to the WCP.
After the 2000 Census, the General Assembly's 2001 legislative and
congressional redistricting plans all received § 5 preclearance on the first try.
Soon after the enactment of those plans, however, a group of plaintiffs filed
suit challenging the plans on the basis that they violated the WCP because
they divided counties in the creation of House and Senate districts. See
Stephenson I, 355 N.C. 354, 562 S.E.2d 377. In enjoining the use of the
2001 Plans, this Court rejected the decision of the Cavanagh court and
instead ruled that the WCP must be harmonized with the requirements of
federal law. In order to achieve this harmonization of State and federal
requirements, this Court announced nine sequential criteria that must be
present in any constitutionally valid redistricting plan:
To ensure full compliance with federal law,
I.
legislative districts required by the VRA shall be fruited
prior to creation of non-VRA districts, and to the
maximum extent practicable, such VRA districts shall
also comply with the legal requirements of the WCP.
In forming new legislative districts, any deviation
2
from the ideal population for a legislative district shall be
at or within plus or minus five percent for purposes of
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compliance with federal "one person, one vote"
requirements.
In counties having a census population sufficient
3.
to support the formation of one non-VRA legislative
district, the WCP requires that the physical boundaries of
any such non-VRA legislative district not cross or
traverse the exterior geographic line of any such county.
When two or more non-VRA legislative districts
4.
may be created within a single county, compact singlemember non-VRA districts shall be formed wholly
within said county.
In counties having a non-VRA population pool
5.
that cannot support at least one legislative district or,
alternatively, counties having a non-VRA population
pool that, if divided into districts, would not comply with
the "one person, one vote" standard, the requirements of
the WCP are met by combining or grouping the
minimum number of whole, contiguous counties
necessary to comply with the at or within plus or minus
five percent "one-person, one-vote" standard. Within
any such contiguous multi-county grouping, compact
districts shall be formed, consistent with the at or within
plus or minus five percent standard, whose boundary
lines do not cross or traverse the "exterior" line of the
multi-county grouping; provided, however, that the
resulting interior county lines created by any such
groupings may be crossed or traversed in the creation of
districts within said multi-county grouping but only to
the extent necessary to comply with the at or within plus
or minus five percent "one-person, one-vote" standard.
The intent underlying the WCP must be enforced
6.
to the maximum extent possible; thus, only the smallest
number of counties necessary to comply with the at or
within plus or minus five percent "one- person, one-vote"
standard shall be combined.

-124Communities of interest should be considered in
7.
the formation of compact and contiguous electoral
districts.
Multi-member districts shall not be used in the
8.
formation of legislative districts unless it is established
that such districts are necessary to advance a compelling
governmental interest.
Any new redistricting plans shall depart from strict
9.
compliance with the legal requirements set forth herein
only to the extent necessary to comply with federal law.
See Stephenson II, 357 N.C. at 305-07, 582 S.E.2d at 250-51 (quoting
Stephenson I, 355 N.C. at 383-84, 562 S.E.2d at 396-98). Following the
decision in Stephenson I, the General Assembly enacted new plans, but these
plans were also rejected as not compliant with the WCP by the superior
court, which imposed its own interim plans for the 2002 elections. This
Court affiimed the decision of the superior court. See Stephenson II, 357
N.C. at 354, 582 S.E.2d at 214.
C.

Plaintiffs Ignore the Stephenson Decisions' Clear Holdings
That the Requirements of the WCP Are Met When
Counties Not Having an "Ideal Population" Are Grouped
into the Smallest Groupings Possible and Districts Are
Formed Within Those Groupings.

The crux of plaintiffs' claims under the WCP and under the
Stephenson decisions that the 2011 House and Senate Plans divide too many
counties turns on a single and simple legal question: Do the WCP and
Stephenson decisions require the division of the fewest counties possible or
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do they require that counties be grouped into the smallest groupings
possible? The argument made by plaintiffs—that compliance with the WCP
is measured by the number of counties kept whole, not by whether the
minimum number of whole, contiguous counties necessary to comply with
one person, one vote requirements—is the same argument made by the State
and rejected by the North Carolina Supreme Court in Stephenson II. The
three-judge panel properly rejected the argument as well.
In Stephenson II, the State argued that
plaintiffs' insistence that one should start with all
possible two-county groupings and then proceed to threecounty groupings does not reflect the unambiguous
direction of the Court to create groupings consisting of
those counties not divisible evenly, or with non-VRA
populations that are not evenly divisible, plainly
indicating that the groupings be formed from the
remaining counties or portions of counties not included
in the VRA districts or the evenly-divisible counties. Id.
Plaintiffs thus had the proverbial tail wagging the dog,
with the grouping process predominant over the
underlying constitutional principles.
. . . [P]laintiffs' method is inconsistent with Stephenson I,
elevating the grouping process to the height of ultimate
goal rather than a means to the end. . . This Court
should recognize that the General Assembly's procedure,
not plaintiffs', precisely tracked the process set out by
this Court in Stephenson I in grouping counties and their
districts as the last stage of the districting process. At the
very least, the Court should acknowledge that the
grouping process employed by the General Assembly
furthered the goals of constitutional redistricting, giving
force and effect to the WCP and the other principles of
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state and federal law governing the drawing of legislative
districts. To rule otherwise would treat the grouping
stage, clearly intended by this Court as a remedial
principle, as the equal of the explicit constitutional
directives set out in Article II, §§ 3 and 5.
Brief for Def.-Appellants' at 38-39, Stephenson II, 357 N.C. 301, 582 S.E.2d
247 (No. 94PA02-2).57
The Court in Stephenson II, in restating the Stephenson criteria,
rejected this argument, emphasizing that "the requirements of the WCP are
met by combining or grouping the minimum number of whole, contiguous
counties necessary to comply with the at or within plus or minus five percent
one person, one vote standard" and that "only the smallest number of
counties necessary to comply with the at or within plus or minus five percent
'one- person, one-vote' standard shall be combined." Stephenson II, 357
N.C. at 305-07, 582 S.E.2d at 250-51, (quoting Stephenson I, 355 N.C. at
383-84, 562 S.E.2d at 250) (emphasis original and added). The Court
further affirmed the findings of the trial court that
[t]he General Assembly's May 2002 Fewer Divided
Counties Senate and Sutton 5 House Plans fail to comply
with the requirement that in forming districts, only the
smallest number of counties necessary to comply with
the one-person, one-vote requirement should be
combined in forming multi-county groupings" and that
57

Available at 2003 WL 23315819, at *39.
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"[Ole General Assembly's failure to create the maximum
number of two-county groupings in the May 2002 House
Plan violates Stephenson I.
Stephenson II, 357 N.C. at 308, 582 S.E.2d at 251 (emphasis added). Thus,
this Court made clear that the basis of plaintiffs' WCP claims is wrong and
that the Stephenson criteria require the General Assembly to create the most
two-county groupings possible, then the most three-county groupings
possible, etc. The General Assembly followed this prescribed method in
drawing the 2011 North Carolina House and Senate Plans.
Plaintiffs suggest that this creates some tension between the
Stephenson decisions and the WCP, because it places the point of inquiry on
the country groupings rather than on the raw number of counties kept whole.
As a result, plaintiffs, pointing to the alternative maps, urge that the
requirements of the WCP have not been met in the 2011 House and Senate
Plans because, but for following the county grouping method enunciated in
Stephenson I, it would be possible to keep more counties whole, In so
arguing, plaintiffs ignore the clear statement of this Court in Stephenson I
that by grouping the minimum number of counties necessary to comply with
one person, one vote standards, and by ensuring that "only the smallest
number of counties necessary" to comply with that standard are grouped
together, "the requirements of the WCP are met." Stephenson II, 357 N.C. at
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562 S.E.2d at 250). To put it simply, plaintiffs' argument is refuted by the
clear and unambiguous language of Stephenson I and Stephenson II. By
maximizing the number of two-county groupings and then three-county
groupings, etc., the General Assembly, relying on what this Court clearly
stated in the Stephenson cases, ensured that "the requirements of the WCP
are met."
Plaintiffs do not dispute, nor can they, that the 2011 House Plan
contains more two-county groupings than any alternative plan offered, and
that the 2011 Senate Plan contains as many two-county groupings as the
alternative Fair and Legal Plan, and also has more three-county groupings.
As this chart shows, the enacted plans surpass the alternative plans in
grouping together the smallest number of counties necessary to comply with
the one person, one vote standard58:
Number of Counties in Groupings:
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The single-county "groupings" in this chart are those counties where one
or more districts can be drawn wholly within the county.
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(Judgment, p. 52, Table 3)
Compared to the alternative plans, it is beyond question that the plans
enacted by the General Assembly "create[d] the maximum number of twocounty groupings," see Stephenson II, 357 N. C. at 308, 582 S.E.2d at 251,
and then, within the framework of remaining counties, created the smallest
three-county groupings, and then four-county groupings, etc., as possible.
This being clearly the case, defendants are entitled to summary judgment on
plaintiffs' claims concerning compliance with the WCP and division of
counties.
Plaintiffs also argue, in essence, that the methodology mandated by
this Court and followed by the General Assembly results not only in more
divided counties but also in more traversals of county lines. This argument
that the total number of traversals should be determinative is faulty for two
reasons. First, it ignores this Court's use of the traversal component of
drawing districts. The Court has said:
In counties having a non-VRA population pool which
cannot support at least one legislative district . . or,
alternatively, counties having a non-VRA population
pool which, if divided into districts, would not comply
with the . . . "one-person, one-vote" standard, the
requirements of the WCP are met by combining or
grouping the minimum number of whole, contiguous
counties necessary to comply with the at or within plus or
minus five percent "one-person, one-vote" standard.
Within any such contiguous multi-county grouping,
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compact districts shall be formed, consistent with the at
or within plus or minus five percent standard, whose
boundary lines do not cross or traverse the "exterior" line
of the multi-county grouping; provided, however, that the
resulting interior county lines created by any such
groupings may be crossed or traversed in the creation of
districts within said multi-county grouping but only to the
extent necessary to comply with the at or within plus or
minus five percent "one-person, one-vote" standard.
Stephenson II, 357 N.C. at 306, 582 S.E.2d at 250 (emphasis original)
(quoting Stephenson I, 355 N.C. at 383-84, 562 S.E.2d at 396-98). It is
clear, then, that the traversal component of the Stephenson criteria applies
within groupings created as required—"grouping the minimum number of
whole, contiguous counties necessary to comply with the "at or within plus
or minus five percent 'one-person, one-vote' standard." It is not a standard
to be applied to the State as a whole.59

Plaintiffs attempt to illustrate how their interpretation results in fewer
traverses, but they do so by comparing the enacted plans only to the Senate
Fair and Legal Plan ("Senate F&L") and the House Fair and Legal Plan
("House F&L"). Plaintiffs do not compare the enacted legislative plans to
the SCSJ plans, which they repeatedly described as meeting all legal
requirements, because the SCSJ Senate and House plans divide more
counties than the enacted plans. (Third Frey Aff. Ex, 85; Rule 9(d) Exs. p.
6317) In any event, the traverses contained in the alternative plans are all
based on county groupings that do not comply with Stephenson. As the
three-judge panel found, plaintiffs have failed to offer alternative plans that
comply with Stephenson or show how fewer counties could have been
divided or fewer county lines traversed under plans that comply with the
WCP. (Third Frey Aff. Ex. 85; Rule 9(d) Exs. p. 6317); see also DeGrandy,
512 U.S. at 108; LULAC, 548 U.S. at 430; Shaw II, 517 U.S. at 916 n. 8;
59

— 131 —
D. The Specific Examples of Divided Counties Cited by
Plaintiffs Do Not Demonstrate Any Violation of the Whole
County Provisions.
Plaintiffs' fundamental failure to acknowledge the Stephenson / and II
criteria and to attain "strict compliance" with those criteria in their
alternative plans undermines their arguments regarding specific districts and
counties. Because they failed to create the maximum number of two-county
groupings, and then the maximum number of three-county groupings, etc.—
thereby starting with different population sets and different "exterior"
boundary lines of those groupings, see Stephenson /, 355 N.C. at 384, 562
S.E.2d at 397, their comparisons are irrelevant comparisons of apples to
oranges. The problems with plaintiffs' comparisons are compounded when
their failure to consider the requirements of the VRA and the need for North
Carolina to have its plans precleared by USDOJ are taken into account. A
few examples serve to illustrate this point.
Plaintiffs argue that there is no VRA or one person, one vote
justification for dividing Beaufort County in the enacted House Plan. This is
not accurate. Beaufort County is part of the 20-county "remainder"
grouping that is left when the maximum number of two-county, three-

532 U.S. at 258 (redistricting plaintiffs normally have to prove
the illegality of an enacted plan with proof of a lawful plan).

Cromartie II,
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county, etc., groupings are created.6° Beaufort County, which has a 2010
Census population of 47,759, is surrounded in the 20-county grouping by
Dare County (pop. 33,920), Hyde County (pop. 5,810) and Washington
County (pop. 13,228) to the north and east, Pamlico County (pop. 13,144) to
the southeast and Craven County (pop. 103,505) to the southwest.61 These
counties constitute the eastern end of the 20-county grouping.
The ideal population for a House district is 79,462, with a -5%
deviation of 75,489 and a +5% deviation of 83,435. (Churchill Dep., Ex, 46,
p. 9) Beaufort County's population is approximately 60% of the ideal
population for a House District. Craven County, which separates Beaufort
County from the western portion of the 20-county grouping, includes House
District 12, the current iteration of a district historically drawn to preclude a
finding of liability under § 2 of the VRA. The remainder of Craven County
has a population of 74,315, part of which is placed in District 3 and part of
which is placed in District 10 in the enacted House plan.
60

Dr. Hofeller testified that this 20-county grouping was also necessary to
balance Mecklenburg County's population, which required districts just at 5% of ideal population, and the population of other groupings so as to avoid
a 121st district. (Hofeller Dep. Vol. II pp. 334-35, 337-38; Rule 9(d) Exs.
2199-2200, 2202-04)
61
County populations, together with the populations of portions of counties
in each district in the enacted House Plan, can be found on the General
at:
website
Assembly's
http ://www.nega. state .nc.us/GIS/Downl o ad/District_Plans/DB_2011/House/
Lewis-Dollar-Dockham 4/Reports/DistrictGeography/rptDandC.pdf.
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The other counties surrounding Beaufort in the 20-county grouping—
Dare, Hyde, Pamlico and Washington—have a combined population of
66,102, which is too small for even one House district. The combined
population for all of these counties, less the population of Craven County
contained in District 12, is 188,176, which is too large for two House
districts (ideal pop. 158,925, with permitted deviation of 150, 978-166,871)
and too small for three House districts (ideal pop. 238,387, with permitted
deviation of 226,468-250,306). This means that part of the population of
Craven County, which is the only one of these counties to join counties to
the west, must be combined with population in Lenoir County and beyond to
comply with the one person, one vote standard. It also means that Beaufort
County, as the most populated county in this part of the grouping (after
Craven County) was split in order to comply with the one person, one vote
standard. (Hofeller Dep. Vol. II p. 365; Rule 9(d) Exs. p. 2230)
Similarly, plaintiffs argue that there was no valid reason to split
Lenoir County in the enacted Senate Plan, pointing out that it would have
been kept whole in the Senate Fair and Legal Plan. This argument ignores
the requirements of the VRA. In the enacted Senate Plan, Lenoir County is
grouped into a four-county grouping with Greene, Pitt and Wayne Counties.
All four of these counties are covered by § 5 of the VRA. Two districts are
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contained in this four-county grouping: Senate District 5, a VRA district
with a TBVAP of 51.97%, and Senate District 7.
The Senate Fair and Legal Plan groups these four counties differently,
making one two-county grouping of Lenoir and Wayne Counties and a
second two-county grouping of Greene and Pitt Counties. This plan would
have Senate District 5 comprise all of Greene and Pitt Counties and Senate
District 12 comprise all of Lenoir and Wayne Counties. Under this plan,
however, neither district could function as a VRA district because neither
would have an adequate TBVAP. The Senate Fair and Legal District 5 has a
TBVAP of 32.94%, while the House Fair and Legal District 12 has a
TBVAP 33.93%.
Districts drawn to comply with the VRA, whether with § 2 or § 5,
must have a TBVAP of at least 50% plus one. (Pender County, supra;
Strickland, supra; Def. Mem. pp. 33-37, 50-51; Rule 9(d) Exs. pp. 3534-38,
3551-52) The Senate Fair and Legal Plan would leave African American
voters in these four counties (that were covered under § 5 and continued to
be covered by § 2 of the VRA) without an equal opportunity to elect their
preferred candidate of choice, when the enacted Senate Plan demonstrates
that a district providing that equal opportunity can be drawn. The enacted
Senate Plan was precleared by USDOJ; it is unknown whether the Senate
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Fair and Legal Plan could have been precleared. It is apparent, then, that
Lenoir County was divided to comply with § 2 of the VRA and to obtain
preclearance under § 5 of the VRA.
The situation is similar for the remaining counties identified by
plaintiffs as being split without VRA or one person, one vote justification.
In almost every instance, the division of the identified county was required
to achieve one person, one vote compliance under the grouping patterns
employed by the General Assembly or was required to create districts drawn
to comply with the VRA and obtain preclearance (whether in the identified
county or in a neighboring county within the same county group), or both.
(Hotelier Dep. Vol. II pp. 283, 305-06, 311-12, 343-44; Rule 9(d) Exs. pp.
2148, 2170-71, 2176-77, 2208-09)
An exception is Lee County in the enacted House Plan, which
presents a unique situation. Contained in the three-county grouping of
Chatham, Harnett and Lee, these counties gave map drawers two options:
keep Chatham and Lee Counties whole and divide Harnett County among
three districts, or keep Chatham County whole and divide Harnett and Lee
each between two districts. This was different from the situation faced in
Pender County, where, in the two-county grouping of Pender and New
Hanover Counties, New Hanover would be divided among three districts
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regardless of whether Pender County was split between two districts or kept
whole. See Pender County, 361 N.C. at 494, 649 S.E.2d at 366. The Court
in Pender County noted that "New Hanover County has a total population
large enough to form two or more non-VRA legislative districts that need
'not traverse the exterior geographic boundary' of the county, which would
satisfy the fourth requirement of Stephenson I." Pender County, 361 N.C. at
509, 649 S.E.2d at 375. But the Court specifically declined to direct that this
meant Pender County must be kept whole, leaving it to the General
Assembly in the first instance to determine how best to comply with the
Stephenson criteria. The General Assembly did, in fact, decide to keep
Pender County whole in its remedial plan, which resulted in no county line
traverses between Pender and New Hanover Counties.
In contrast, both the 2011 enacted House Plan and House Fair and
Legal have two traverses of county lines in this grouping, which would mean
that in this instance, each is equally compliant with the Stephenson criteria,
as noted by the three-judge panel. The difference is that the House Fair and
Legal Plan would divide Harnett County twice, while the enacted Plan does
so only once.
The flaws in plaintiffs' comparisons become more apparent when the
House and Senate Fair and Legal Plans are compared with the other
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alternative plans, all of which the plaintiffs have described as complying
with all relevant legal requirements. Many of the 12 counties that plaintiffs
argue need not be split to comply with one person, one vote or VRA
requirements are in fact split in those alternative plans. Of the seven
counties that plaintiffs identify in the enacted House Plan, the SCSJ House
Plan divides Duplin, Greene and Pasquotank Counties, while the LBC
House Plan divides Richmond County. Similarly, of the five counties that
plaintiffs identify in the enacted Senate Plan, the SCSJ Senate Plan divides
Iredell and Wilson Counties, while the LBC Senate Plan divides Iredell
County. Plaintiffs have not explained why the division of these counties in
the alternative plans is acceptable, but why it is not acceptable in the enacted
plans. Yet, assuming that the alternative plans divided counties only when
necessary to comply with one person, one vote standards or to comply with
the VRA—an assumption for which there is no evidence—the answer is
simple: The division of counties in the enacted plan was driven by the way
counties were grouped and by the way VRA districts were created. And, as
plaintiffs' arguments demonstrate, plaintiffs did not group counties in the
manner prescribed by the North Carolina Supreme Court in Stephenson I and
II, and did not create VRA districts in accordance with the decisions in
Pender County and Strickland and with § 5 as amended in 2006.
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With the exception of Lee County in the enacted House Plan,
plaintiffs have not shown and cannot show that any of the counties they have
identified can be kept whole in a House plan that creates as many twocounty groupings as the 2011 enacted House Plan does (15) and creates
VRA districts that can receive preclearance from USDOJ and withstand
challenges under § 2.62 Likewise, they have not shown and cannot show that
any of the counties they have identified can be kept whole in a Senate plan
that creates as many two-county and three-county groupings as the 2011
enacted Senate Plan does (11 and 4) and creates VRA districts that could
have received preclearance from USDOJ and withstand challenges under
§ 2.
62

Plaintiffs again conflate different tests when they argue that the State
bears the burden of "proving" a § 2 violation as a basis for drawing a district
to avoid liability under § 2. The North Carolina Supreme Court did indeed
state in Fender County that defendants bore the burden of establishing the
Gingles preconditions. Fender County, 361 N.C. at 496, 649 S.E.2d at 367.
In that case, of course, the precondition was a sufficiently compact minority
population. It is well established, however, that the State is not held to as
high a standard of proof as one bringing a § 2 challenge would be. The State
need only "articulate a 'strong basis in evidence' in support of its
contentions that challenged districts were enacted to avoid preclearance
objections or liability for vote dilution claims under § 2." Shaw II, 517 U.S.
at 910 (citing Wygant, 476 U.S. at 274-75). Moreover, the State's burden is
one of production rather than of proof, Shaw II, 861 F.Supp. at 436. That
burden of production has been met in this case, as the undisputed evidence
establishes that the General Assembly had a strong basis in evidence for
drawing the VRA districts that have an impact on the counties identified by
plaintiffs. (Supra § IV.A.; Def. Mem. pp. 87-104; Rule 9(d) Exs, pp. 35883615)

Plaintiffs simply have no support for their assertion that defendants'
position on how compliance with the WCP is measured is contrary to the
Stephenson decisions. It is defendants' position, not plaintiffs', that is
clearly and unambiguously required by Stephenson I and Stephenson II. In
this regard, plaintiffs' argument is not really with the redistricting plans
enacted in 2011, except to the degree those plans may be more favorable to
Republicans than to Democrats. Rather, plaintiffs' argument is a challenge
to the majority opinions in Stephenson I and II, Fender County, and
Strickland. Plaintiffs' argument is, in essence, a request that these decisions
be reconsidered and reversed. For these reasons, the three-judge panel
properly determined that plaintiffs were not correct in their interpretation of
the Stephenson decisions and entered judgment for defendants on plaintiffs'
claims that the enacted legislative plans violate the WCP.
VI. THE THREE-JUDGE PANEL PROPERLY DETERMINED
THAT COMPACTNESS IS NOT, IN AND OF ITSELF, A
CONSTITUTIONAL REQUIREMENT VIOLATION OF
WHICH CAN RENDER A DISTRICTING PLAN INVALID.
A.

Standard of Review.

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth., 353 N.C. at 348, 543 S.E.2d at 848; Libertarian Party of North
Carolina, 365 N.C. 41 at 46, 707 S.E.2d at 202-03.
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B.

Plaintiffs Have Failed to Show that Compactness is a
Separate, Constitutional Requirement in Districting.

Plaintiffs urged the three-judge panel and urge this Court to hold that
the WCP and the Stephenson decisions impose a constitutional compactness
requirement on the General Assembly. Plaintiffs' arguments, however, are
not supported by the WCP or by Stephenson and were properly rejected by
the three-judge panel.
As plaintiffs acknowledge (P1.-Appellants Br. at 145), the
Constitution contains no explicit compactness requirement. The WCP, of
course simply state: "No county shall be divided in the formation of a senate
district," and "No county shall be divided in the formation of a house
district." N.C. CONST. art. ITT, §§ 3(3) and 5(3). The only other explicit
constitutional directives regarding how districts are to be drawn are the
directives that they "consist of contiguous territory" and that they represent,
"as nearly as may be, an equal number of inhabitants." N.C. CONST. art, II,
§ 3(1) and (2) and § 5(1) and (2). It is well-established, of course, that lain
act of the General Assembly is legal unless the Constitution contains a
prohibition against it." Plemmer v. Matthewson, 281 N.C. 722, 726, 190
S.E.2d 204, 207 (1972) (citing McIntyre v. Clarkson, 254 N.C. 510, 119
S.E.2d 888 (1961)); accord Martin v. North Carolina Housing Corp., 277
N.C. 29, 41, 175 S.E.2d 665, 671 (1970) (explaining that the General
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Assembly "is possessed of full legislative powers unless restrained by
express constitutional provision or necessary implication therefrom").
Plaintiffs' claim that this Court's "analysis" of compactness was
"central" to its decision in Stephenson is erroneous and misleading. The
Court in Stephenson did not "analyze" the concept of compactness. The
Court provided no guidance on the meaning of compactness, nor did it even
attempt to define the term. Instead, the Court focused on the WCP and its
role in "upholding" traditional redistricting criteria such as compactness.
The "analysis" that was "central" to Stephenson was the analysis of the
WCP, not compactness or any other traditional redistricting criterion.
To the extent that the Stephenson opinions even mentioned
compactness, it was largely in permissive language. For instance, this Court
made clear that after the WCP criteria were met, the General Assembly
should "consider" communities of interest and compactness. Stephenson I,
355 N.C. at 384, 562 S.E.2d at 397. If that were not clear enough, the Court
emphasized it even more when, in discussing traditional redistricting criteria
such as compactness, it stated that such criteria "are not" constitutionally
required. Id. at 371, 562 S.E.2d at 389 (emphasis added). Instead, the Court
clearly stated that traditional redistricting criteria such as compactness are
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upheld by adhering to the county grouping and traversal rules from
Stephenson.
The only instance in which this Court even hinted at compactness as
being mandatory was in the context of non-VRA districts. Id. at 383, 562
S.E.2d at 397. However, all of the districts challenged by plaintiffs in this
matter as allegedly non-compact are either VRA districts or districts located
in the same county group as one or more VRA districts. (P1.-Appellants Br.
at 154-65) In these instances, it is obvious that the shape and location of
challenged non-VRA districts is caused by the shape and location of the
VRA districts drawn within the same county group.
C. Plaintiffs' Attempted Comparisons Between the Enacted
Districts and Districts in Stephenson II or in Alternative
Plans Are Not Persuasive.
As with many of their other arguments, plaintiffs engage in legal
sleight-of-hand when they compare the compactness of the enacted districts
to the districts found non-compact by the trial court in Stephenson II.
Plaintiffs would have the Court accept that these are apt comparisons when
in reality they are apples-to-oranges comparisons in many important
respects. The districts criticized by the trial court in Stephenson II, and
indeed the Stephenson case itself, predate the most recent Strickland
decision requiring VRA districts to be drawn at a level of TBVAP of 50%.
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The 2011 General Assembly was operating under the newly established 50%
standard for VRA districts. This critical difference alone renders plaintiffs'
comparison of the 2011 districts to the Stephenson districts misleading and
of little value to this Court's task.
Plaintiffs' comparisons also ignore the vast population differences
between the various districts at issue in Stephenson and those at issue here.
Population deviation is one of the primary reasons districts must be re-drawn
after each census. There is no dispute that the decade from 2000 to 2010
saw significant population increases and shifts across North Carolina. The
First Congressional District is a prime example. During the last decade, the
slower growth rate of population in the 2001 First District was such that it
was underpopulated by 97,500 people at the time of the 2010 census. (Def.
Mem. p. 138; Rule 9(d) Exs. p. 3639) For this reason, the General Assembly
had to extend the district into the Research Triangle Park area. Even counsel
for the NAACP plaintiffs agreed before the legislature that extending the
district into more populous areas such as Wake County might be necessary
to achieve equal population. (Def. Mem. p. 138, Attachment C; Rule 9(d)
Exs. p. 3639; Holmes Dep. Ex. 258)
Plaintiffs' comparisons completely ignore the different Stephenson
county groupings present in the plans challenged in Stephenson versus the
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requirements by grouping the smallest number of counties together can
result in district shapes that may be less visually appealing. (Third Hofeller
Aff. ¶J 23-68, Exs. 3-6, 9-11; Rule 9(d) Exs. pp. 5727-42, 5748-51, 575556; Third Frey Aff. ¶ 2-13, Exs. 68A-76; Rule 9(d) Exs. pp. 6286-89, 62926302) On the other hand, ignoring the county-grouping requirements gives
the map drawer more flexibility to draw "prettier" districts. (Hofeller Dep.
pp. 282-83; Rule 9(d) Exs. pp. 2147-48; Third Hofeller Aff. II 23-30, 36-68,
and Exs. 1-6, 7-11; Rule (d) Exs. pp. 5727-31, 5732-42, 5746-56) However,
a map drawer who ignores the Stephenson county-grouping requiring
requirements will not necessarily draw districts that are more visually
compact. For example, the 2011 Enacted House Plan contains far more
groupings of smaller numbers of counties than the SCSJ House Plan. And,
in the place of smaller county groupings, the SCSJ House Plan has a 46county group. Notwithstanding this added flexibility, the SCSJ House Plan
has many districts, such as Districts 5, 7, 27, 24, 42, 43, 12, 21, 48, and 49,
that are similar in appearance to the challenged enacted districts. All of
these SCSJ districts are located in the 46-county group. (Map Notebook,
SCSJ House Plan; Judgment p.52 Table 3; R p. 1315)
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D. Plaintiffs Have Failed to Enunciate Any JudiciallyManageable Standard for Determining When Districts Are
or Are Not Sufficiently Compact.
Neither this Court nor the United States Supreme Court has defined
the term "compact" or established a standard that can be used by the General
Assembly to determine whether a district satisfies a legal requirement for
"compactness." (Arrington Dep. p. 145-46). There was, then, good reason
for the three-judge panel to defer to the discretion of the General Assembly
regarding compactness. Plaintiffs' expert, Dr. Ted Arrington, testified that
when he draws districts for the United States Department of Justice, he uses
an "intraocular test" to determine if a district is "compact." (Arrington Dep.
p. 202) Under this test—which appears to be the test advocated by
plaintiffs—the map drawer makes a subjective decision about whether a
district is compact based upon the way it "looks." (Id.) Dr. Arrington agreed
that different people have different subjective opinions regarding the shape
of a district and whether it is sufficiently compact. (Id.) There are no
generally accepted standards for determining whether a district "looks"
compact versus whether it "looks" non-compact. (Arrington Dep. p. 145,
202). Such a subjective standard as that put forward by plaintiffs can hardly
function as a constitutional mandate to be applied by the General Assembly.
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Moreover, the General Assembly's software included eight different
mathematical tests for determining compactness, with the ability to provide a
district's mathematical score under each test. (Deposition of Anthony
Fairfax, p. 23) While these tests can be used to determine whether a district
scores higher or lower than another district on a particular test, none of these
tests explain what constitutes an acceptable score for deteunining legally
sufficient compactness. (Fairfax Dep. pp. 33-34; Arrington Dep. pp. 142,
145) Dr. Arrington acknowledged that the different tests are often
contradictory. In many instances, District B is more compact than District A
under one test, while A is more compact than District B under a different
test. (Arrington Dep. pp. 142, 146). Even when a series of tests might show
that one plan has more or less compact districts than another plan, there is no
guidance for determining whether the lower-scoring plan is insufficiently
compact from a legal standpoint. (Arrington Dep. pp. 142, 145) "[A]
mindless, mechanical application of a compactness criterion is destructive to
the really important criteria that promotes effective representation."
(Arrington Dep. p. 144)63

63

Defendants refer the Court to the three-judge panel's opinion regarding
the inconsistency of mathematical compactness tests and the absence of a
judicially manageable standard to evaluate compactness. (Judgment pp. 5769, R pp. 1320-1332)
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Additionally, to the extent that plaintiffs' assert that the Court should
simply use the "intraocular" test to judge the compactness of the 2011 plans,
plaintiffs have not provided the judiciary with any judicially manageable
standards by which it could possibly comply with its statutory duty under
N.C. GEN. STAT. § 120-2.3 to describe any flaws in the plan and provide
specific direction to the General Assembly regarding how to correct any
such flaws. N.C. GEN. STAT. § 120-2.3 provides:
Every order or judgment declaring unconstitutional or
otherwise invalid, in whole or in part and for any reason,
any act of the General Assembly that apportions or
redistricts State legislative or congressional districts shall
find with specificity all facts supporting that declaration,
shall state separately and with specificity the court's
conclusions of law on that declaration, and shall, with
specific reference to those findings of fact and
conclusions of law, identify every defect found by the
court, both as to the plan as a whole and as to individual
districts.
N.C. GEN. STAT. § 120-2.3 (emphasis added). Unless this Court arbitrarily
picks a mathematical test and further arbitrarily picks a certain score level
for that test as the standard for compactness—something that has no basis in
the Constitution—it would be impossible for the Court to provide the
specificity required by this statute based on an "eyeball" test. For instance,
describing a district as a "claw" or as having a "hook" does not provide any
direction for making the district more compact. How much of the "hook" or
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"claw" must be eliminated to make it compact "enough"? What exactly
constitutes a "hook" or a "claw" or a "finger," and could these concepts be
described (without resort to mathematical tests) in such a way as to be
applied consistently across all districts in the state? Absent further direction
from the Supreme Court, or an amendment to the State Constitution, this
Court should "measure" compactness through whether the 2011 plans
comply with the WCP and therefore "upholds" other traditional redistricting
criteria.
In light of the difficulties in establishing judicially manageable
standards for concepts like compactness, and given this Court's decision not
to define either term, it was reasonable for the General Assembly to
conclude that the Constitution does not require compliance with established
criteria for compactness and that application of this traditional redistricting
principle has been left by this Court to the political discretion of the General
Assembly—provided the redistricting plans comply with the WCP criteria.
The WCP provides a judicially manageable standard for the General
Assembly and the courts to judge redistricting plans. No similar judicially
manageable standards are possible for concepts like communities of interest
or compactness. If a plan complies with the WCP, then districts drawn
within a single county or a county grouping uphold communities of interest
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and are sufficiently compact. Stephenson I, 355 N.C. at 371, 562 S.E.2d at
389. Plaintiffs' argument concerning compactness should then be rejected
and the decision of the three-judge panel should be affirmed.
VII. THE THREE-JUDGE PANEL PROPERLY REJECTED
PLAINTIFFS' NOVEL CLAIM THAT SPLITTING
PRECINCTS UNCONSTITUTIONALLY BURDENS THE
RIGHT TO VOTE.
A.

Standard of Review.

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
Auth., 353 N.C. at 348, 543 S.E.2d at 848; Libertarian Party of North
Carolina, 365 N.C. 41 at 46, 707 S.E.2d at 202-03.
B.

No Rights Are Unconstitutionally Burdened by Split
Precincts.

As the three-judge panel summarized:
Precinct lines are established by each county board of
elections. N.C. Gen. Stat. §163-33(4) and -128. There are
no uniform, statewide criteria that must be followed by
county boards of elections when they create a precinct.
Many precinct lines have not been changed for 20 or
more years, Bartlett Dep. 21-22; Colicutt Dep. 46-47;
Doss Dep. 19-20; Poucher Dep. 39. There is no
requirement that precincts be based upon equal
population. N.C. Gen. Stat. §163-33(4), -128 and -132.1
et seq. There is no requirement that precincts be revised
every ten years upon receipt of the Decennial Census like
legislative and Congressional districts. N.C. Gen. Stat. §
163-33(4) (providing for revision of precincts as county
boards "may deem expedient.") There is no requirement
that precincts be drawn compactly or that they respect
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communities of interest. N.C. Gen. Stat. §163-33(4), -128
and -132.1 et seq. Precinct lines divide neighborhoods.
Arrington Dep. 105-106. When towns and municipalities
annex property, precincts are split, and some voters then
vote in municipal elections, while others in the same
precincts vote in county elections. Ultimately, the
establishment of precincts by the 100 different county
boards of elections is an exercise of their discretion and
based upon factors such as the amount of funding made
available by their county's board of commissioners and
the availability of suitable polling places. N.C. Gen. Stat.
§ 163-33(4); Poucher Dep. 43. Given the potential for
disparate characteristics of precincts throughout the State,
it is not surprising that there is no appellate authority
affording any special constitutional status to precinct
lines that would limit the General Assembly's exercise of
its lawful discretion in the redistricting process.
(Judgment pp, 70-71, R. pp. 1333-34)
There are a total of 2,692 precincts64 in the State of North Carolina.
(First Frey Aff. ¶ 15; Rule (d) Exs. p. 1179). The enacted legislative and
congressional plans and all alternative plans divide VTDs into separate
districts. (First Frey Aff. ¶ 16 and Ex. 7; Rule (d) Exs. pp. 1179, 1199).
Yet, the 2011 Plans overwhelmingly respect VTD lines. The enacted House
plan divides a total of 395 VTDs; over 85% of the State's VTDs were not
divided in the enacted House Plan. In the enacted Senate Plan, 257 VTDs
are divided; approximately 91.5% of the State's VTDs were not divided.

64

The three-judge panel used the term "VTD" (Voter Tabulation District), as
defined by the U.S. Census Bureau, and the term "precinct" interchangeably
in discussing the split precinct issue and defendants do so as well.

— 151 —
Finally, only 68 VTDs are divided by the enacted Congressional Plan
(2.5%); approximately 98.5% of the State's VTDs are not divided. (First
Frey Aft ilili 16-18 and Ex. 7; Rule (d) Exs. pp. 1179-80, 1199).
There is nothing in the Constitution prohibiting the General Assembly
from dividing every VTD in the State of North Carolina if it chooses to do
so. Neither the Constitution nor Stephenson I or II identify maintaining
precinct lines as a criterion that must be followed by the General Assembly.
As the three-judge panel recognized, precinct lines are not established by the
General Assembly. Instead, they are established by 100 different county
boards of election in the exercise of their discretion and based upon factors
such as the amount of funding made available by their county's board of
commissioners and the availability of suitable polling places. N.C. GEN.
STAT. § 163-33(4); (Poucher Dep. p. 43; Rule (d) Exs. p. 2781)
In contrast, the decision to divide precincts in the creation of
legislative and congressional districts is a policy decision reserved to the
legislature. Perry, 132 S. Ct. at 940, 943-44. This is because redistricting
"ordinarily involves criteria and standards that have been weighed and
evaluated by the elected branches in the exercise of their political
judgment." Id. at 941. A court should not "ignore" a legislature's decision
to divide precincts when the legislature has "accepted the costs of splitting
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impose a post hoc requirement that the General Assembly must follow
precinct lines in the creation of districts, it would effectively turn districting
decisions over to 100 different county boards of elections and 100 different
county boards of commissioners operating without any uniform criteria or
standards.
There is no judicially manageable standard for determining when a
plan splits too many precincts. Plaintiffs offer no explanation for why 395
divided VTDs in the enacted House Plan are unconstitutional, while 285
divided VTDs (2003-2009 House Plan), 212 divided VTDs (LBC House
Plan), 202 divided VTDs (SCSJ-AFRAM House Plan) or 129 divided VTDs
(Fair and Legal House Plan) are legal. The same dilemma exists in the
Senate Plans. Why are the enacted Senate Plan's 257 divided VTDs illegal
as compared to the legal 2003 Senate Plan (79 divided VTDs), SCSJAFRAM Senate (70 divided VTDs), LBC Senate (70 divided VTDs), and
Fair and Legal Senate (6 divided VTDs)? Even more puzzling, how can 285
divided VTDs in the 2003-2009 House Plan be permissible, while 257
divided VTDs in the enacted Senate Plan is not? The three-judge panel
properly concluded "that the subjective nature of what constitutes an
'excessive' number of split precincts invites arbitrary and inconsistent
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outcomes . . . that must be avoided, particularly when examining challenges
to legislatively enacted redistricting plans, where the trial court is instructed
to respect the inherently political nature of the redistricting process."
(Judgment, p. 71, R p. 1334)
A previous attempt to restrict the splitting of precincts in redistricting
by adopting legislation requiring that precincts be kept whole was rejected
by USDOJ because it might undermine attempts to create majority-minority
districts. In 1995, the General Assembly enacted legislation that would
prohibit legislative and congressional districts from crossing precinct lines,
See N.C. GEN. STAT. § 120-2.2 and § 163-261.22 ("whole precinct
statutes"). On 12 February 1996, USDOJ objected to the implementation of
this statute pursuant to § 5 of the VRA. USDOJ concluded that the State had
failed to prove that the proposed statute was "free from a racially
discriminatory purpose." USDOJ also found that the State had failed to
prove that the statute would not have a discriminatory "effect" or "lead to a
retrogression in the position of. . . minorities with respect to their effective
exercise of the electoral franchise." (Arrington Dep. Ex. 238 [2/13/96 letter
of USDOJ to Charles M. Hensey, Special Deputy Attorney General, p. 3])
(quoting Beer v. United States, 425 U.S. 130, 131 (1976))
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The State's responsibility to create "majority-black districts" formed
the basis of USDOF s objection to the whole-precinct statute. (Id.) USDOJ
noted that "under existing state law, county election officials may use their
discretion with regard to the population size and racial composition of
precincts," (Id. at p. 2), and noted that prior to the whole precinct
requirement, "the size and composition of the precincts were of little
relevance because the legislature could draw distinct lines through precinct
lines for any number of reasons (e.g., to protect interests, to voluntarily
satisfy the VRA, etc.)." (Id.) Precincts took on "new importance" because,
under the whole-precinct statute, they would "be used as the building blocks
for each district." (Id.) USDOJ observed that, "if precincts do not fairly
reflect minority voting strength, it is virtually impossible for districts to do
so. (Id.) Based upon this analysis, USDOJ blocked the enforcement of the
whole-precinct statute because it "unnecessarily restrict[ed]" the redistricting
process and made "it more difficult to maintain existing majority-black
districts and to create new ones." (Id. at p. 3) The three-judge panel, like
USDOJ, properly concluded that "an arbitrary constraint would be illadvised." (Judgment, p. 73, R p. 1336)
Plaintiffs' equal protection theory also ignores another basic fact. All
divided VTDs in the enacted plans include white voters as well as black
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voters. As a result, any purported harm that may arise from voting in a split
precinct "fall[s] indiscriminately on individuals within the allegedly
disadvantaged group and individuals outside the group, and thus cannot form
the predicate for an equal protection claim." Pope, 809 F. Supp. 392, 397
(W.D.N.C.1992). As shown by the First Affidavit of Dan Frey, a total of
1,414,567 voters reside in divided VTDs under the 2011 House Plan. Of
this total, 855,820 are white voters as compared to 411,946 black voters.
Whites constitute 60% of the total number of voters residing in divided
VTDs and there are 433,874 more white voters living in divided VTDs than
black voters. A similar story exists under the 2011 Senate Plan. A total of
998,957 voters live in divided VTDs. Out of this total, 607,092 (61%) are
white while 297,770 (30%) are black. Defendants deny that voters suffer
any constitutional harm because they reside in a divided VTD but, to the
extent that some theoretical harm might exist, it falls equally upon white and
black voters who reside in a divided VTD regardless of their race. Pope,
809 F. Supp. at 397.
It should be noted that conducting elections in divided precincts is not
a new phenomenon. During the past decade, counties held elections for
county and local offices, as well as for legislative elections, under districting
plans that divided VTDs or precincts. (See, e.g., Robertson Dep. pp.123-25,
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131-32) Unlike in the previous decade, the State Board of Elections now
employs a statewide database that includes the names and addresses of all
registered voters. Initial assignments of voters to legislative and
congressional districts are made by each county board. Each voter's address
is given a "geocode" which is entered into the state database and is received
and reviewed electronically by the State Board of Elections. Beginning in
early 2012, the State Board conducted multiple electronic audits of all
legislative and congressional districts assignments by each county board and
conveyed the audits to the county boards. (Bartlett Dep. pp. 42-44, 100,
107; Rule (d) Exs. pp. 1432-34, 1480, 1487) The State was more successful
in assigning voters in 2012 to correct districts than it has ever been in the
past. The staff of the State Board of Elections audited the previous plans
using data from 2 November 2010, after multiple elections had been
conducted under the legislative and congressional plans with the opportunity
for identifying and correcting errors that each election provides. It also
audited voter assignments as they existed on 28 January 2013 and 16
February 2013, after just one election cycle using the enacted plans. There
were approximately 8,536 fewer potential misassignments under the newly
enacted plans than in the 2010 Plans. (Fifth Bartlett Aff. Ex. B; Rule (d) Exs.
pp. 6328-36)
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in the North Carolina Senate, there were approximately 2100 more
errors in assignments for the 2012 general election under the newly enacted
plan than there were in the 2010 plan, according to audits conducted of the
2010 plan on 2 November 2010 data and of the 2012 plan on 28 January
2013 data. (See Bartlett Fifth Affidavit, Ex. B, p. 5; Rule (d) Exs. p. 6332)
This was primarily due to approximately 2200 incorrect assignments to
Senate Districts in Johnston County that were discovered by the State Board
staff after the 2012 general election. No elections were affected in Johnston
County Senate races because the winning candidates were either unopposed
or won by margins significantly greater than 2200 votes. All three of these
districts vote heavily Republican and the Republican candidates won by
large margins. Even more pertinent to plaintiffs' equal protection claim
premised on split precincts, Johnston County as of 15 December 2012 had
84,942 white voters and 17,667 black voters. (Bartlett Fifth Aft: ¶ 7, Ex. A;
Rule (d) Exs. pp. 6320-21, 6324-27) Thus, the districts with the most
incorrectly assigned voters were in a heavily white, Republican county, and
incorrect assignments did not disproportionately affect minority voters.
Finally, the NAACP plaintiffs' claims regarding an alleged disparate
impact on black voters is resolved by the decision in Pope.

Like the

plaintiffs in this case, the plaintiffs in Pope alleged constitutional violations
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because the 1992 congressional plan diverged from standards of
compactness or communities and interest, unnecessarily divided counties
and cities, and unnecessarily divided fifty precincts just along the 1-85
corridor. Like the plaintiffs in this action, the Pope plaintiffs alleged that
these divisions violated their Fourteenth Amendment right to participate on
an equal basis." The three-judge district court in Pope dismissed the
complaint for failure to state a claim, observing that "such disruptions fall
indiscriminately on individuals within the allegedly disadvantaged group
and individuals outside the group, and thus cannot form the predicate for an
equal protection claim." 809 F. Supp. at 397.
Even if plaintiffs had shown some cognizable harm, which defendants
deny, the remedy would be to make sure voters are correctly assigned to
their districts. It is not to throw out the plans and require them to be redrawn.
The three-judge panel properly concluded that plaintiffs had not shown that
the plans were not constitutional because of the split precincts in the plans.
VIII. THE THREE-JUDGE PANEL PROPERLY DISMISSED
PLAINTIFFS' CLAIMS UNDER THE "GOOD OF THE
WHOLE" CLAUSE OF ARTICLE I, § 2, OF THE NORTH
CAROLINA CONSTITUTION.
A.

Standard of Review

"It is well settled that de novo review is ordinarily appropriate in cases
where constitutional rights are implicated." Piedmont Triad Reg '1 Water
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Auth., 353 N.C. at 348, 543 S.E.2d at 848; Libertarian Party of North
Carolina, 365 N.C. 41 at 46, 707 S.E.2d at 202-03.
B.

Plaintiffs' Claims Under the "Good of the Whole" Clause
Are Nothing More than Invitations for the Courts to
Become Embroiled in Political Disputes.

The three-judge panel granted defendants' motion to dismiss
plaintiffs' claim that the 2011 Plans violate Article I, § 2, of the North
Carolina Constitution because the plans allegedly were not enacted for "the
good of the whole." (R p. 445) Plaintiffs claimed that defendants engaged
in "excessive partisanship," though they did not suggest a standard for
establishing when partisanship is acceptable and when it becomes
"excessive." (NAACP 1st Am. Compl. II 462, R p. 131) The three-judge
panel properly dismissed this claim.
The constitutional provision relied upon by plaintiffs is, on its face,
precatory in nature and contains no express prohibitions on the Legislature's
power to draw district lines. Article I, § 2 states: "All political power is
vested in and derived from the people; all government of right originates
from the people, is founded upon their will only, and is instituted solely for
the good of the whole." Plaintiffs would use this aspirational language
describing our State's representational and democratic philosophy to have
this Court engage in legislative determinations as to whether the 2011 Plans
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are for the "good of Republicans" or for the "good of Democrats" or the
"good of unaffiliated voters" or the like. As Professor John V. Orth wrote in
his treatise on the North Carolina Constitution,
Since the state's first constitution lacked a preamble
proclaiming the constituting authority as "We, the
people," [Sections 2 and 3 of Article I] originally served
to declare the revolutionary faith in popular sovereignty.
Displaced in 1868, when a conventional preamble was
added, they now serve as a fuller theoretical statement of
that principle. Because of their abstractness, they do not
give rise to justiciable rights; the details of democracy—
which officials are elected, for what terms, and by
whom—are reserved for later articles of the Constitution.
JOHN V. ORTH, THE NORTH CAROLINA STATE CONSTITUTION: WITH HISTORY
AND COMMENTARY 40 (1993).
The judiciary is obviously not equipped to make the vague
determinations advocated by plaintiffs. Plaintiffs essentially would have the
courts use this language to transform political disagreement into a legal
claim. Plaintiffs' pleadings proposed no standards for the Court even to
begin such an inquiry, and no such standards exist under North Carolina or
federal law. No good can come of plaintiffs' invitation for the courts to
wade into a political disagreement where no legal standards exist to guide it,
and the three-judge panel, therefore, properly declined the invitation.
The authority to pass legislation for the good of the whole is vested by
the Constitution in the General Assembly. It is well established that acts by

— 161 —
the General Assembly are presumed constitutional. Town of Spruce Pine v.
Avery County, 346 N.C. 787, 792, 488 S.E.2d 144,147 (1997). Evidence of
unconstitutionality must be clear and every doubt must be resolved in favor
of the legislative enactment. Jenkins v. State Bd. of Elections, 180 N.C. 169,
170, 104 S.E. 346. 347 (1920). In Kornegay v. City of Goldsboro, this Court
put to rest any notion that the Courts have any role in second-guessing the
Legislature's political decisions. There, the Court very directly stated:
The courts have no power to declare an act
unconstitutional because "it is opposed to the spirit
supposed to pervade the Constitution," or "is against the
nature and spirit of the government," or "is contrary to
the general principles of liberty," or "because they may
be harsh and may create hardships or inconvenience," or
"upon the grounds of inexpediency, injustice, or
impropriety," or "because not wise or against public
policy."
The courts are not the guardian of the rights of the people
against oppressive legislation, which does not violate the
provisions of the Constitution. . . . The propriety,
wisdom, and expediency of legislation is exclusively a
legislative question, and the courts will not declare a
statute invalid because in their judgment in may be
unwise or detrimental to the best interests of the state.
180 N.C. 441, 445, 105 S.E. 187, 189 (1920). Vague concerns about the
"good of the whole" plainly do not justify judicial intervention. This is
especially true where there is already a constitutional provision specifically
guiding the Legislature's redistricting decisions. Under Kornegay, the 2011
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Plans must be presumed to be for the "good of the whole." Moreover, the
2011 Plans surely cannot be found to be in violation of that amorphous
provision if the 2011 Plans otherwise comply with the more specific
requirements of the WCP as articulated by this Court.
For these reasons, the three-judge panel properly dismissed plaintiffs
claim under the "good of the whole" clause.
CONCLUSION
For the foregoing reasons, the three-judge panel properly entered
judgment for defendants, and defendants respectfully pray that the judgment
of the court below be affirmed.
Respectfully submitted this 9th day of December, 2013.
OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.0
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By: /s/Thomas A. Farr
Thomas A. Farr
N.C. State Bar No. 10871
thomas.farr@ogletreedeakins.com
4208 Six Forks Road, Suite 1100
Raleigh, North Carolina 27609
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Ogletree
Deakins

Attorneys at Law
4208 Six Forks Road, SuIto 1100
Raleigh, NC 27609
Telephone: 919.787.9700
Facsimile: 919.783.9412
www,ogletreedeakins.com

Thomas A. Farr
Tom.Farr@ogIctreedealcins.com

June 13, 2013
(Via U.S. Mail and email transmission)
The Honorable Paul C. Ridgeway
Resident Superior Court Judge
316 Fayetteville St., Suite 1035
(10th Floor)
Raleigh, NC 27601

(Via U.S. Mail and email transmission)
The Honorable Joseph Crosswhite
Irede11 County Courthouse
221 E. Water St.
Statesville, NC 28677

(Via U.S. Mail and email transmission)
The Honorable Alma Hinton
Halifax County Courthouse
357 Ferrell Lane
Halifax, NC 27839
RE:

Dickson, et al., v Rucho, eta!, (Wake County: 11 CVS 16869)
NAACP, et al, v State of North Carolina, et a/. (Wake County: 11 CVS 16940)

Dear Judge Ridgeway, Judge Crosswhite, and Judge Hinton:
We write to bring a serious matter to the attention of the Court.
In their "Closing Argument" and Proposed Findings of Fact submitted 11 June 2013,
plaintiffs for the first time in this litigation asserted that African American candidates won
election twenty-two times from 2006 to 2010 in districts that were, as plaintiffs described it,
"majority-white." This assertion is potentially misleading as it fails to distinguish between
whites who identify as Hispanic, and therefore as ethnic minorities, and whites who do not
identify as Hispanie. We feel obliged to correct this potential misperception.
Plaintiffs' arguments are based upon reports of election results from the past decade
prepared early in the redistricting process by staff attorney Erika Churchill (Churchill Dep. Ex.
81, 82, 83). These reports fist the "white" percentage of voting age population in the various
districts, Ms. Churchill took this percentage from one of the categories ("white") included in
statistical reports published by the General Assembly for each district's "voting age population."
(See e.g. Map Notebook, Rucho Senate 2, Voting Age Population). What plaintiffs failed to
explain is that the "white" category in these reports includes Hispanic and Latinos with nonHispanic whites under the "white" category, (Second Affidavit of Dan Frey, Ex. 34, notes).
Thus, the "white" percentage listed by M. Churchill and cited by plaintiffs includes significant
percentages of a minority voting age population, namely Hispanics.
Mania Austin • Berlin (Germany) Birmingham • Boston • Charleston • Charlotte 0 Chicago • Cleveland • Coltimbia * Dallas • Denver • Detroit Metro " Greenville
Hotiston • Indianapolis • Jackson • Kansas City' Las yeps • I r's Angeles • Memphis • Miami • Minneapolis • Monistown • Nashville • New Gems • New Yolk City
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Moreover, plaintiffs did not explain that the data they cite is based on the 2000 census,
not the 2010 census, and is therefore thirteen years old, Plaintiffs also failed to disclose to the
Court that the 2000 census data showing whether districts in the 2001/2003/2009 plans were
majority non-Hispanic white is available on the General Assembly website and in the record in
this case by stipulation, The data can be found by following these links:
2001 Congiess —
http://www.ncleg.net/representation/Content/Plans/PlanPage_DB 2003,asp?Plan—Congress_Zer
oDeviation&Body=Congress
2003 Senate —
http://wwvv.ncleg.net/representation/Content/Plans/PlanPage_DB_2003.asp?Plan=2003_Senate_
Redistricting_Plan&Body=Senate
2009 House http://www.ncleg.net/representation/Content/Plans/PlanPage_DBL 2003,asp?Plan—Session Law_
2009-78&Body=House
We have attached charts prepared by Dan Frey, a staff member of the General Assembly,
using this data to illustrate to the Court the racial and ethnic makeup of the districts touted by
plaintiffs as having elected African American candidates despite being so-called "majority
white." As can be seen from the charts, out of the 35 House and Senate districts deseribed by
defendants as 2011 VRA districts (including districts in Forsyth County: HD 71 and 72 and SD
32), only four of their 2003 predecessors were majority non-Hispanic white districts (2003-09
House Districts 99, 100, and 106, and 2003 Senate District 40). All of the rest of the 2003
districts were in fact majority-minority districts. Moreover, under the 2000 census, both the First
and Twelfth Congressional districts are in fact majority-minority districts, not "majority-white."
The record evidence affirmatively disproves plaintiffs' assertion that these districts were
"majority-white,"
In addition, out of the four 2003-09 majority non-Hispanic white districts, two of the
districts (2003-09 House Districts 100 and 106) elected a white representative from 2006 to
2010. (Affidavit of Erika Churchill, Ex. 6) House District 99 did not elect an African American
representative until 2008 — nearly the end of the decade, (Id.) By 2010, House District 99 was
significantly over-populated and, using 2010 census data, had developed into a majority-minority
district where whites, non-Hispanic and otherwise, were in the minority. (Second Affidavit of
Dan Frey, Ex, 39) Similarly, the demographics of 2003 Senate District 40 changed significantly
over the decade such that by the 2010 census it was substantially over-populated and developed
into a majority-minority district where non-Hispanic whites were in the minority, (Second
Affidavit of Dan Frey, Ex. 34)
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Notably, all 2011 versions of proposed House District 99 (enacted, SCSI, Fair and Legal,
and Possible House Districts) recommended that this district be re-created as a minority-white
(including Hispanics and Latinos) and a minority non-Hispanic white district. (Second Affidavit
of Dan Frey, Exs. 40-43) Similarly, all 2011 versions of Senate District 40 recommended that
this district be re-created as a minority white district (including Hispanics and Latinos) and a
minority non-Hispanic white district. (Second Affidavit of Dan Frey, Exs. 35-38) In fact, the
SCSI recommended that this district be re-created as a majority black dishict. (Second Affidavit
of Dan Frey, Ex. 36)
Plaintiffs' repeated assertion that African American candidates were being elected in
"majority-white" districts is misleading at best, and the evidence demonstrating the incorrectness
of their representation is in the record.
In its 13 May 2013 Order setting this matter for trial, the Court noted that additional
hearings may be necessary. If the Court believes a hearing is necessary to fully understand the
data in the record, defendants would welcome the opportunity.

Thomas A. Farr
TAF/kmy
All Counsel (with enclosures, via U.S. mail and email transmission)
cc:
15235216.1
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2009 House Plan - 2000 Census
Non-Hispanic White Portion of District Populations
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Districts included correspond with 'Second Frey Affidavit', Exhibit 39,
Population information is based on 2000 census data, as included In the 2003 NCGA redistricting database.
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2003 Senate Plan - 2000 Census
Non-Hispanic White Portion of District PopOiations
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Population information Is based on 2000 census data, as included in the 2003 NCGA redistricting database.
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2001 Congressional Plan - 2000 Census
Non-Hispanic White Portion of District Populations

..ijitiiet ::

..

,.. AU Ages.
..
, 11iiliaille:
,
':
:
.
..-Peieetit'f4'4'1'.'
:
7.... NifeHisyiAnie
White.
.'.:.,,'Whit-w,,,:: '

1

619,178

274,907

44.40%

12

619,178

275,945

44.57%

.;: '

Oa
t

457,936
460,679

. Yotihg.:Age,-...:::.,-.
'...., ,
Percent
.iiii4iiifiie:.'' • '..$44,
•'White =-;;-:. •, Iiiiiiiite.!Witite:.:,
219,233 •
221,443

47.87%
48,07%

Districts included correspond with 'Second Frey Affidavit', Exhibit 60.
Population Information is based on 2000 census data, as included in the 2003 NCGA redistricting database.
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June 13, 2013

r Spruill'

Edwin M. Speas, Jr.
Partner
D: 919.783.2881
F: 919.783.1075
espeas@poynersprtilll,com

VIA E-MA1L AND
HAND DELIVERY
Judge Paul Ridgeway
Superior Court Judge
Wake County Courthouse
Raleigh, NC 27601

VIA E-MAIL AND
FEDERAL EXPRESS
Judge Joseph Crosswhite
Superior Court Judge
Hall of Justice
221 E. Water St.
Statesville, NC 28677

VIA E-MAIL AND
FEDERAL EXPRESS
Judge Alma Hinton
Superior Court Judge
Halifax County Courthouse
357 Ferrell Lane
Halifax, NC 27839
RE: Dickson v. Rucho and NC NAACP v. State of NC; Case Nos. 11 CVS 16896 and 16940
Dear Judges Ridgeway, Hinton, and Crosswhite:
I write on behalf of all Plaintiffs in the above-captioned consolidated proceeding. Plaintiffs are in receipt
of correspondence from Mr. Farr dated June 13, 2013, which makes arguments to the Court contesting
the accuracy of documents prepared by legislative staff for the legislature during the redistricting process.
Plaintiffs are unaware of any Court order or rule authorizing such communication, and Plaintiffs believe
that such communication is net properly before the Court and should not be considered by the Court,
In the event that the Court were to consider the Defendants' June 13, 2013 communication, Plaintiffs
respectfully request leave to submit a short response to the Court. We would respond promptly, and no
later than 5:00 p.m. on Monday, June 17, 2013.
Thank you for your attention to this matter.
Sincerely,

Edwin M. Speas, Jr.
Partner

ww,o,,,poyNER spRuiLL.COM

RALEIGH /

CHARLOTTE / ROCKY MOUNT /

301 FayettoviDe Street, Suite 1900, Painigh, NC 27601
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SOUTHERN PINES
Box 1301, Raleigh, NC 27602-1 RO1

919383,6400
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cc: Alexander Peters
Susan Nichols
Thomas Farr
Phillip Strach
Anita Earls
Allison Riggs
Clare Barnett
Adam Stein
John OrHale
Caroline Mackie

oy-ner Spruill"'
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Strachr Phillip J.
From:
Sent:
To:

Subject:

Stewart, Terri P. <Terri.P.Stewart@nccourts.org>
Wednesday, June 19, 2013 5:00 PM
Allison Riggs; anita@southerncoalition.org; apeters@ncdoj.gov; Cherry, Denise W.; Clare
Barnett; Erceg, Siobhan E.; JenniferWatson Marsh (jwmarshl@gmail.com); Mackie,
Caroline P.; Mazza, Denise; O'Hale, John W.; Strach, Phillip J.; snichols@ncdoj.gov; Speas,
Edwin M.; Stein, Adam; xStephenson, Carolyn P.; Farr, Thomas A.; Victor Goode
(vgoode@naacpnet.org)
Response to Mr. Farr's letter

Good afternoon, all,
Please find below information regarding a response to Mr. Farr's letter of June 13th.
A response to Mr. Farr's letter dated June 13 will be accepted by the Court. Please submit by close of
business on Friday, June 21. No further correspondence thereafter will be considered other than in the
form of motions permitted by the Rules of Civil Procedure.
I hope this finds you all well. Have a great rest of the week.
Thanks, and take care.
Terri

Terri Stewart
Trial Court Coordinator
Superior Court Judges' Offices
Wake County Justice Center
PO Box 351
Raleigh, NC 27602
919-792-4960 PHONE
919-792-4969 FAX
PLEASE NOTE THAT EFFECTIVE JUNE 19TH,
THE NEW FAX NUMBER FOR THE SUPERIOR
COURT JUDGES' OFFICE WILL BE 919-792-4969.
THE FAX NUMBER FOR THE TRIAL COURT
ADMINISTRATOR WILL REMAIN 919-792-4951.

E-mail. correspondence to and from this address may be subject to the
North Carolina public records laws and if so, may be disclosed.
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June 21, 2013
VIA E-MAIL AND
FEDERAL EXPRESS
Judge Joseph Crosswhite
Superior Court Judge
Hall of Justice
221 E. Water Street
Statesville, NC 28677

VIA E-MAIL AND
HAND DELIVERY
Judge Paul Ridgeway
Superior Court Judge
Wake County Courthouse
Raleigh, NC 27601
VIA E-MAIL AND
FEDERAL EXPRESS
Judge Alma Hinton
Superior Court Judge
Halifax County Courthouse
357 Ferrell Lane
Halifax, NC 27839

RE: Dickson v. Rucho and NC NAACP v. State of NC; Case Nos. 11 CVS 16896 and 16940
Dear Judges Ridgeway, Hinton, and Crosswhite:
With the Court's permission, Plaintiffs hereby jointly respond to the letter from Mr. Farr dated June 13, 2013. In
that letter, Mr. Farr asserted that portions of Plaintiffs' proposed findings of fact submitted on June 11, 2012 are
"potentially misleading." Although not specifically identified, this appears to be a reference to Plaintiffs' Findings
of Fact 40-43. The documents on which Findings 40-43 are based (Churchill deposition Exhibits 81-83) are simply
compilations of the results of elections involving minority candidates in recent years.1 Those documents were not
prepared by Plaintiffs or their experts. They were prepared in the spring of 2011 by Erika Churchill, a member of
the legislative staff, at the direction of Senator Rucho and Representative Lewis for inclusion in the record to be
considered by the General Assembly in the enactment of the House, Senate and Congressional districts challenged in
this litigation. Churchill Dep. Tr. p. 130, lines 1-12. Those documents thus constitute an important part of the
"strong basis in the record" compiled by Defendants to justify their race-based redistricting plans.
At no point during the redistricting process did any legislator or staff member voice the view that the information in
these documents was "potentially misleading" in any way. Now, recognizing that this information is destructive to
their positions in this litigation, Defendants attempt to cast doubt on their own documents and they criticize the
Plaintiffs for "failing to disclose" information that, as Plaintiffs will demonstrate, is irrelevant to the issues tried.
Mr. Fan- critiques the data on the grounds that the General Assembly failed to distinguish between Hispanic white
and non-Hispanic white voters. This has no relevance to the central issue before the court because the results of past
elections show that:

A copy of the Findings of Fact 40-43 is attached along with a sample of the election results reported in Churchill
Deposition Exhibits 81-83.

RALEIGH

CHARLOTTE ,

ROCKY MOUNT

301 Fayetteville Street, Suite 1900, Raleigh, NC 27601
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P.O. Box 1801, Raleigh, NC 27002-1801

919.783.6400

LIP

Poyner Spruir
1. Candidates of choice of black voters have bad significant and sustained electoral success in districts in
which black voters were not a majority of the voting age population and;
2. The large margins of victory by candidates of choice of black voters means those candidates have
attracted a significant amount of white crossover votes, regardless of the presence of non-black
minority voters. Black candidates in the districts in question were not merely winning with the votes
of black and Latino voters—their margins of victory were far too large for that to be mathematically
possible.
The information in the Churchill Deposition exhibits that is set forth in Plaintiffs' Findings of Fact 40-43
demonstrates conclusively that black voters across the state have had an equal opportunity to elect candidates of
their choice to the General Assembly and to Congress without majority-black districts. Most importantly, these
documents, even as construed by Mr. Farr, do not show what Defendants must show to justify the districts they
drew: namely that "the white majority votes sufficiently as a bloc to enable it .„ usually to defeat the minority's
preferred candidate." Thornburg v. Gingles, 478 U.S. 30, 50-51 (1986).
Mr. Farr also implies that there is some problem with the fact that the election district data compiled by the General
Assembly was based on 2000 census data, but that is the very data used by Mr. Frey in his tables attached to Mr.
Farr's letter, and that should be used in analyzing pre-2012 election results.
The data gathered by the General Assembly in 2011 plainly showed that black candidates and candidates of choice
of black voters had significant, sustained success in districts that were not majority-black in voting age population,
and that sometimes were majority-white in voting age population. Past-hoe manipulations to parse out nonHispanic white voting age population from the legislature's data do not change the fact that Defendants did not have
any valid Section 2 justification for drawing the challenged districts where they were drawn.
Sincerely,

Edwin M. Speas, Jr.
Partner
cc:

Allison Riggs
Clare Barnett
Adam Stein
John O'Hale
Caroline Mackie

Alexander Peters
Susan Nichols
Thomas Fan
Philip Strach
Anita Earls
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
V.
STATE OF 1EXAS; JOHN STEEN, in his
official capacity as Texas Secretary of State; and
STEVE McCRAW, in his official capacity as
Director of the Texas Department of Public
Safety,

Civil Action No.

Defendants.

COMPLAINT
The United States of America, plaintiff herein, alleges:
1.

The Attorney General files this action pursuant to Sections 2 and 12(d) of the

Voting Rights Act, 42 U.S.C. §§ 1973 & 1973j(d), to enforce the voting rights guaranteed by the
Fourteenth and Fifteenth Amendments to the United States Constitution.
JURISDICTION AND VENUE
2,

The Court has jurisdiction of this action pursuant to 28 U.S.C. §§ 1331, 1345, and

2201 and 42 U.S.C. § 1973j(f).
3.

Venue is proper in this court under 28 U.S.C. §§ 124(b)(6) and 1391(b).
PARTIES

4.

The Voting Rights Act authorizes the Attorney General to file a civil action on

behalf of the United States of America seeking injunctive, preventive, and permanent relief from
a violation of the requirements of Section 2 of the Act. 42 U.S.C. § 1973j(d).
1
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5.

Defendant Texas is one of the states of the United States of America.

6.

Defendant John Steen is the Texas Secretary of State and is sued in his official

capacity. The Texas Secretary of State is the State's chief election officer. The Office of the
Texas Secretary of State is responsible for coordinating the implementation of Texas Senate Bill
14 (2011) (SB 14).
7.

Defendant Steve McCraw is the Director of the Texas Department of Public

Safety (DPS) and is sued in his official capacity. DPS is the state agency responsible for issuing
certain forms of photographic identification that Texans may present in order to cast an in-person
vote under SB 14.
ALLEGATIONS
The State of Texas
8.

According to the 2010 Census, Texas had a total population of 25,145,561, with a

Hispanic population of 9,460,921 (37.6%) and a non-Hispanic black population of 2,975,739
(11.8%).
9.

According to the 2010 Census, Texas had a voting-age population (VAP) of

18,279,737, with a Hispanic YAP of 6,143,144 (33.6%) and anon-Hispanic black YAP of
2,102,474 (11.5%).
10.

The 2007-2011 five-year aggregate American Community Survey (ACS)

estimated that the citizen voting age population (CVAP) of Texas is 15,583,700, with a Hispanic
CVAP of 4,048,210 (26.0%) and a non-Hispanic black CVAP of 1,988,805 (12.8%).
11.

As of April 30, 2012, 22.5% of registered voters in Texas had Spanish surnames.

2
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12.

Based on comparisons of the 2000 Census and the 2010 Census, Hispanics

comprised 65% of total population growth in the State of Texas between 2000 and 2010, and
non-Hispanic blacks comprised an additional 13.4% of total population growth.
13.

The 2007-2011 ACS estimated that non-Hispanic blacks and Hispanics in Texas

experience poverty at roughly three times the rates of non-Hispanic whites and that non-Hispanic
white median per capita income is approximately double both Hispanic and non-Hispanic black
median per capita income.
14.

The 2009-2011 ACS estimated that only 3.8% of non-Hispanic white-led

households in Texas lack access to a vehicle, whereas 7.2% of Hispanic-led households and
12.9% of non-Hispanic black-led households lack access to a vehicle,
15.

The State of Texas's history of official racial discrimination against its African-

American and Hispanic citizens is longstanding and well-documented. See LULAC v. Perry, 548
U.S. 399, 439-40 (2006); Bush v. Vera, 517 U.S. 952, 981-82 (1996) (plurality opinion); White v.
Regester, 412 U.S. 755, 767-70 (1973). Federal intervention has been necessary to eliminate
numerous devices intentionally used to restrict minority voting in Texas. See, e.g., White, 412
U.S. at 768 (poll tax); Terry v. Adams, 345 U.S. 461 (1953) (private primary); Smith v. Allwright,
321 U.S. 649 (1944) (white primary); Nixon v. Herndon, 273 U.S. 536 (1927) (exclusion of
minorities).
Requirements of SB 14
16.

SB 14 requires nearly all in-person voters in Texas to present one of the following

forms of government-issued photo identification in order to vote: (1) a driver's license, personal
ID card, or election identification certificate (EIC), all of which are issued by DPS; (2) a license
to carry a concealed handgun, which is also issued by DPS; (3) a U.S. military ID card; (4) a
3
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U.S, citizenship certificate with photograph; or (5) a U.S. passport. SB 14, § 14 (codified at Tex.
Elec. Code § 63.0101).
17.

SB 14 prohibits the use of photo IDs for election identification purposes that have

expired more than "60 days before the date of presentation" at the polls. SB 14, § 14 (codified at
Tex. Elec. Code § 63.0101).
18.

Voters who currently have none of the other forms of photo ID specified in SB 14

may apply for an MC for use as identification at the polls. SB 14, § 20 (codified at Tex. Transit,
Code § 521A.001).
19.

SB 14 requires voters to travel to a DPS driver license office to obtain an EIC.

20.

There is no driver license office in scores of Texas counties, and driver license

offices in dozens of additional counties are open only one or two days a week.
21.

SB 14 requires some voters to travel approximately 200 miles roundtrip in order

to obtain an EIC.
22.

Because Texas driver license offices do not conduct business during the weekend

or after 6 p.m., some voters are required to take hours of time out of a workday to obtain an EIC.
23.

Once at a Texas driver license office, a voter must present one or more of the

following documents to obtain an EIC: (1) an expired Texas driver's license or personal ID card;
(2) an original or certified copy of a birth certificate; (3) U.S. citizenship or naturalization
papers; or (4) a court order indicating a change of name or gender. SB 14, § 20 (codified at Tex.
Transp. Code § 521A.001); 37 Tex. Admin. Code § 15.182.
24.

Each of the documents needed to procure an EIC costs money to obtain. A copy

of a certified birth certificate from the Texas Bureau of Vital Statistics—the least expensive

4
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option for those born in Texas—is $22. It costs $345 to obtain a copy of U.S. citizenship or
naturalization papers.
25.

A voter who does not present identification required by SB 14 at the polls may

cast a provisional ballot. SB 14, § 9 (codified at Tex. Elec. Code § 63.001). However, that
ballot will not be counted unless the voter presents the required ID within six days or executes an
affidavit attesting that the voter either has a religious objection to being photographed or has lost
his or her photo ID in a declared natural disaster that occurred within forty-five days of the
election. SB 14, §§ 17-18 (codified at Tex. Elec. Code §§ 65.054-.0541).
Passage of SR 14 Was Motivated By Discriminatory Intent
26.

Against a backdrop of dramatic growth in the State's Hispanic population, the

Texas legislature advanced increasingly stringent and burdensome voter ID bills over several
legislative sessions beginning in 2005. This process culminated in the enactment of SB 14, a
highly restrictive law that—when passed—exceeded the requirements imposed by any other
state.
27.

Legislative debate and public statements concerning these voter ID bills contained

anti-immigrant rhetoric. In addition, while the public record contains statements suggesting that
voter ID legislation was needed to prevent noncitizens from voting, noncitizens may lawfully
possess several of the forms of identification required for in-person voting under SB 14.
28.

The State sought to minimize minority legislators' effective participation in the

debate concerning SB 14. The legislature and Governor implemented a series of unusual
procedures including designating SB 14 as emergency legislation, which enabled the Senate to
consider the bill on an expedited schedule; amending Senate rules to exempt voter identification
legislation from the two-thirds majority tradition usually required for bill consideration; and
5

- App. 18 -

Case 2:13-cv-00263 Document 1 Filed in TXSD on 08/22/13 Page 6 of 15

creating a select House committee, whose members were hand-picked by the Speaker, to
consider only SB 14.
29.

While the stated purpose of SB 14 was to ensure the integrity of elections, voter

ID proponents cited virtually no evidence during or after enactment of SB 14 that in-person voter
impersonation—the only form of election fraud addressed by the identification requirements of
SB 14—was a serious problem or that the State's then-existing identification procedures had
failed to prevent in-person voter impersonation.
30.

The State knew or should have known that Hispanic and African-American

Texans disproportionately lack the forms of photo ID required by SB 14, as compared to their
Anglo counterparts.
31.

Nevertheless, supporters of voter ID in the Texas legislature made little to no

effort to analyze the potential effect of photo ID requirements on minority voters and rejected
amendments requiring investigation of the effect of SB 14.
32.

The State knew or should have known that the process of obtaining an EIC will

impose a substantial burden on thousands of voters, especially Hispanic and African-American
Texans who are disproportionately poor and disproportionately lack access to transportation.
33.

Nevertheless, the Texas legislature consistently rejected amendments intended to

mitigate this burden, including measures providing for expansion of the types of permissible
voter IDs and measures to alleviate the costs of transportation and underlying documents for
indigent voters.
34.

The legislature that passed SB 14 was "impermissibly focused on race" in another

matter that it undertook during the same session, namely decennial redistricting. Opinion at 6,
Perez v. Perry, No. 5:11-cv-360 (W.D. Tex. Mar. 19, 2012) (three-judge court) (ECF No. 690);
6
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see also Texas v. United States, 887 F. Supp. 2d 133, 161 & n.32 (D.D.C. 2012) (three-judge
court) ("The parties have provided more evidence of discriminatory intent than we have space, or
need, to address here."), vacated, 133 S. Ct. 2885 (2013).
Implementation and Enforcement of SB 14 Will Have a Discriminatory Result
35.

SI3 14 will disproportionately impact Hispanic and African-American voters in

the State of Texas, resulting in their being disenfranchised at a greater rate than Anglo voters.
36.

A substantial portion of Texas voters, many of whom are African American or

Hispanic, lack the forms of photo ID required by SB 14.
37.

Upon information and belief, Hispanic and African-American voters in Texas, as

compared to Anglo voters, disproportionately lack the forms of photo ID required by SB 14.
38.

The process of obtaining an EIC will impose a substantial burden on thousands of

voters. As a result, some individuals will not obtain an ETC and will thus be unable to vote. The
burden and resulting disenfranchisement will disproportionately affect Hispanic and AfricanAmerican Texans, who are disproportionately poor and disproportionately lack access to
transportation.
39.

Race and membership in a language minority group continue to be significant and

oftentimes decisive factors in the State of Texas's electoral process in that:
a.

Texas elections at virtually every level are marked by a pattern of racially

polarized voting;
b.

Many Hispanic and African-American citizens in Texas continue to suffer

the effects of official discrimination, including a history of discrimination in votingrelated activities;

7
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c.

The effects of discrimination on Hispanic and African-American citizens

in Texas, including their markedly lower socioeconomic conditions relative to Anglos,
continue to hinder their ability to participate effectively in the political process in Texas;
d.

Racial appeals continue to characterize certain political campaigns in

Texas; and
e.

The Texas legislature has been less responsive to the concerns of

Hispanics and African-Americans than to the concerns of Anglos.
40,

The policies proffered in support of the particular restrictions contained in SB 14

are tenuous and unsupported in the legislative record or by other evidence. To the extent the
legislature provided any reasons for its rejection of numerous ameliorative amendments to SB
14, they are equally tenuous.
41.

The political processes in the State of Texas—which are not equally open to

participation by African-American and Hispanic voters—resulted in the enactment of SB 14.
42.

SB 14 will result in Hispanic and African-American voters having still less

opportunity than other members of the Texas electorate to participate in the political process and
to elect representatives of their choice.
Administrative and Judicial Review of SE 14 Under Section 5 of the Voting Rights Act
43.

SB 14 has not been in effect in any election in Texas. At the time that SB 14 was

signed into law—on May 27, 2011—Texas could not implement any changes to its voting
procedures without first obtaining preclearance from the U.S. Attorney General or from a threejudge court of the U.S. District Court for the District of Columbia, as a result of Texas's
coverage under Section 5 of the Voting Rights Act (Section 5). 42 U.S.0 § I973c(a); 28 C.F.R.
pt. 51 app.
8
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44.

In order to obtain preclearance under Section 5, Texas was required to

demonstrate that SB 14 "neither has the purpose nor will have the effect of denying or abridging
the right to vote on account of race[,] color[, or membership in a language minority group]." 42
U.S.C. § 1973e(a); see also id. § 1973b(f)(2).
45.

Texas submitted SB 14 to the Attorney General for Section 5 review on July 25,

46.

During the administrative review under Section 5, Texas submitted two datasets

2011.

regarding ID possession.
47.

A dataset submitted by Texas, current as of September 16, 2011, purported to

show that 4.7% of Texas's registered voters-603,892 persons—lacked a DPS-issued driver's
license or personal ID. This figure was derived from a comparison of the State's voter
registration and DPS databases. In the September 2011 dataset, 6.3% of Hispanic registered
voters (as estimated by Spanish surname analysis) lacked a DPS-issued ID, as compared to only
4.3% of non-Hispanic registered voters. This non-Hispanic figure included both Anglos and
African Americans.
48.

In January 2012, Texas submitted a second dataset purporting to show that 6.2%

of all Texas registered voters-795,955 persons—lacked a DPS-issued driver's license or
personal ID. This figure was again based on a comparison of the State's voter registration and
DPS databases. These data stated that 10.8% of Hispanic registered voters (as estimated by
Spanish surname analysis) did not have a DPS-issued ID, as compared to only 4.9% of nonHispanic voters. Here again, the non-Hispanic figure included both Anglos and African
Americans.

9
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49.

Texas provided no data specifically addressing ID possession by African-

American voters.
50.

On March 12, 2012, the Attorney General interposed an objection under Section 5

to Texas's submission of SB 14 because Texas had failed to show that the law will not have a
retrogressive effect, or that any specific features of [SB 14] will prevent or mitigate that
retrogression." Letter from Thomas E. Perez, Asst. Atty. Gen., to Keith Ingram, Tex. Dir. of
Elections, at 5 (Mar. 12, 2012) (Ex. 1).
51.

The Attorney General explained that Texas's own data had shown that Hispanic

voters were at least 46.5% more likely (according to the September 2011 data) and potentially up
to 120.0% more likely (according to the January 2012 data) than non-Hispanic voters to lack a
driver's license or personal ID card issued by the State. See Perez Let., supra, at 3.
52.

The Attorney General also concluded that Texas had failed to show that the

availability of the ETC would mitigate the retrogressive effect of SB 14 on Hispanic registered
voters, based on the lack of vehicle access for minority voters, the limited hours of operation of
many DPS offices, and the lack of DPS offices in nearly one-third of Texas counties (many of
which showed particularly stark disparities in ID possession rates between Hispanics and nonHispanics). See Perez Let., supra, at 4.
53.

Because Texas failed to show that SB 14 would not have a discriminatory effect

under Section 5, the Attorney General did not reach a determination as to discriminatory
purpose. See Perez Let., supra, at 5.
54.

On January 24, 2012, Texas filed a declaratory judgment action seeking judicial

preclearance under Section 5 of SB 14 from the U.S. District Court for the District of Columbia.
See Texas v. Holder, No. 1:12-cv-128 (D.D.C. filed Jan. 24, 2012).
10
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55.

On August 30, 2012, following a weeklong bench trial, the three-judge court

issued a unanimous decision denying preclearance under Section 5 to SB 14 and concluding that
"record evidence suggests that SB 14, if implemented, would in fact have a retrogressive effect
on Hispanic and African American voters." Texas v. Holder, 888 F. Supp. 2d 113, 138 (D.D.C.
2012). The three-judge district court concluded that "(1) a substantial subgroup of Texas voters,
many of whom are African American or Hispanic, lack photo ID; (2) the burdens associated with
obtaining ID will weigh most heavily on the poor; and (3) racial minorities in Texas are
disproportionately likely to live in poverty." Id.
56.

The three-judge court further held that the burdens imposed by SB 14 on voters

without requisite ID violate Section 5 given the undisputed socioeconomic disparities that affect
African-American and Hispanic Texans as compared to Anglos. See Texas v. Holder, 888 F.
Supp. 2d at 140. The court stressed that poverty rates in Texas for Hispanics and African
Americans (25,8% and 23.3%, respectively) greatly exceed the rate for Angios (8.8%) and that
the burden of traveling to a DPS office would fall especially heavily on "the predominantly
minority population whose households lack access to any car at all," given that "13.1% of
African Americans and 7.3% of Hispanics live in households without access to a motor vehicle,
compared with only 3.8% of whites." Id.
57.

Finally, the three-judge court found that the Texas legislature enacted "the most

stringent [voter ID law] in the country" and "ignor[ed] warnings that SB 14, as written, would
disenfranchise minorities and the poor" and rejected or tabled potentially ameliorative
amendments that would have:
•
•

waived all fees for indigent persons who needed the underlying documents
to obtain an EIC,
reimbursed impoverished Texans for EIC-related travel costs,
11
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•
•
•

expanded the range of identifications acceptable under SB 14 by allowing
voters to present student or Medicare ID cards at the polls,
required DPS offices to remain open in the evening and on weekends, and
allowed indigent persons to cast provisional ballots without photo ID.

Texas v. Holder, 888 F. Supp. 2d at 144 (internal citations omitted).
58.

On December 17, 2012, the three-judge court in Texas v. Holder entered a final

judgment, pursuant to Rule 54(b) of the Federal Rules of Civil Procedure, against Texas on its
statutory preclearance claim under Section 5 of the Voting Rights Act.
59.

Texas filed a direct appeal to the U.S. Supreme Court from the judgment entered

by the three-judge court in Texas v. Holder.
60.

On June 25, 2013, the Supreme Court decided Shelby County v. Holder, 133 S.

Ct. 2612 (2013). In Shelby County, the Supreme Court held that it is unconstitutional to use the
coverage formula in Section 4(b) of the Act, as reauthorized by the Voting Rights Act
Reauthorization and Amendments Act of 2006, "as a basis for subjecting jurisdictions to
preclearance" under Section 5 of the Act. Id. at 2631.
61.

Within hours after the Shelby County decision, the State of Texas announced its

intention to begin enforcing the voter ID requirements of SB 14.
62.

On June 27, 2013, in response to Texas's appeal, the Supreme Court summarily

vacated the judgment in Texas v. Holder and remanded for further consideration in light of the
decision in Shelby County. See Texas v. Holder, 133 S. Ct. 2886 (2013).
63.

Since August 30, 2012—the date on which the three-judge court denied

preclearance under Section 5 of SB 14 in Texas v. Holder—the Texas legislature has sat in one
regular session and two special sessions. During those sessions, the Texas legislature has not

12
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amended SB 14, held hearings concerning voter identification requirements, or convened a
special committee to address voter ID.
The Need for Section 3(c) Relief
64.

The State of Texas has employed a variety of devices to restrict minority voters'

access to the franchise.
65.

In the absence of relief under Section 3(c) of the Voting Rights Act, 42 U.S.C.

§ 1973a(c), there is a danger that Texas will continue to violate the Voting Rights Act and the
voting guarantees of the Fourteenth and Fifteenth Amendments in the future.
CAUSE OF ACTION
66.

The United States re-alleges and incorporates by reference the allegations set

forth above.
67.

Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, prohibits the enforcement

of any voting qualification or prerequisite to voting or any standard, practice, or procedure that
has either the purpose or the result of denying or abridging the right to vote on account of race,
color, or membership in a language minority group.
68.

SB 14 was adopted in 2011, and has been maintained since that time, for the

purpose of denying Hispanics and African Americans equal access to the political process in
violation of Section 2.
69.

Viewed in the totality of circumstances, Texas's implementation and enforcement

of SB 14 will interact with social and historical conditions in Texas to deny equal opportunities
for Hispanic and African-American voters to participate in the political process, resulting in a
denial of the right to vote in violation of Section 2,

13
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70.

Unless enjoined by order of this Court, Defendants will continue to violate

Section 2 by implementing and enforcing SB 14.
PRAYER FOR RELIEF
WHEREFORE, the United States of America prays that this Court enter an order:
1) Declaring that Sections 1 through 15 and 17 through 22 of SB 14 were
adopted and are being enforced with the purpose of denying or abridging the right to
vote on account of race, color, or membership in a language minority group in
violation of Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, and the voting
guarantees of the Fourteenth and Fifteenth Amendments to the United States•
Constitution;
2) Declaring that Sections 1 through 15 and 17 through 22 of SB 14 would
have the result of denying or abridging the right to vote on account of race, color, or
membership in a language minority group in violation of Section 2 of the Voting
Rights Act, 42 U.S.C. § 1973;
3) Enjoining the Defendants, their agents and successors in office, and all
persons acting in concert with them, from enforcing the requirements of Sections 1
through 15 and 17 through 22 of SB 14;
4) Authorizing the appointment of Federal observers, pursuant to Section
3(a) of the Voting Rights Act, 42 U.S.C. § 1973a(a), to observe elections in Texas;
5) Retaining jurisdiction and subjecting Texas to a preclearance requirement
pursuant to Section 3(c) of the Voting Rights Act, 42 U.S.C. § 1973a(c); and
6) Ordering such additional relief as the interests of justice may require,
together with the costs and disbursements in maintaining this action.
14
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Dated: August 22, 2013

JOCELYN SAMUELS

KENNETH MAGIDSON
United States Attorney
Southern District of Texas

Acting Assistant Attorney General
Civil Rights Division

Is! Daniel D. Hu
DANIEL DAVID HU
Assistant United States Attorney
Southern District of Texas
Texas Bar No.: 10131415
SDTX ID: 7959
1000 Louisiana, Suite 2300
Houston, TX 77002
(713) 567-9518
daniel.hu@usdo.i.gov

T. CHRISTIAN HERREN, JR.
MEREDITH BELL-PLATTS
ELIZABETH S. WESTFALL
BRUCE I. GEAR
JENNIFER L. MARANZANO
ANNA M. BALDWIN
DANIEL J. FREEMAN
Attorneys, Voting Section
Civil Rights Division
U.S. Department of Justice
Room 7254 NWB
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

UNITED STA1 ES OF AMERICA,
Plaintiff,
V.
THE STATE OF NORTH CAROLINA; TM
NORTH CAROLINA STATE BOARD OF
ELECTIONS; and KIM W. STRACH, in her
official capacity as Executive Director of the
North Carolina State Board of Elections,

Civil Action No. 13-ev-861

Defendants.

COMPLAINT
The United States of America, plaintiff herein, alleges:
The Attorney General files this action pursuant to Sections 2 and 12(d) of

1.

the Voting Rights Act, 42 U.S.C. §§ 1973 & 1973.0), to enforce the voting rights
guaranteed by the Fourteenth and Fifteenth Amendments to the United States
Constitution,
2.

In this action, the Attorney General challenges portions of North Carolina

louse Bill 589 (2013) ("I-1B 589"), which was signed into law on August 12, 2013, and
is designated as Session Law 2013-381. HB 589 makes significant changes to North
Carolina's election laws.
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2

JURISDICTION AND VENUE
3.

The Court has jurisdiction of this action pursuant to 28 U.S.C. §§ 1331,

1345, and 2201 and 42 U.S.C. § 1973j(f),
4.

Venue is proper in this court under 28 U.S.C. §§ 113(b) and 1391(b),
PARTIES

5.

The Voting Rights Act authorizes the Attorney General to file a civil action

on behalf of the United States of America seeking injunctive, preventive, and permanent
relief for violations of Section 2 of the Act, 42 U.S.C. § 19733(d).
6.

Defendant North Carolina is one of the states of the United States of

America.
7,

The North Carolina State Board of Elections ("SBOE") is the state agency

responsible for overall administration of elections in North Carolina. The Board of
Elections consists of five members appointed by the governor to four-year terms,
8,

Defendant Kim W. Strach is the Executive Director of the North Carolina

State Board of Elections, the State's chief election officer, and is sued in her official
capacity.
ALLEGATIONS
The State of North Carolina
9.

According to the 2010 Census, the State of North Carolina had a total

population of 9,535,483. Of those individuals, 6,223,995 (65.3%) were non-Hispanic
white, and 2,076,800 (21,8%) were non-Hispanic black,

- App. 31 -

Case 1:13-cv-00861 Document 1 Filed 09/30/13 Paoe 2 of 32

3

10.

According to the 2010 Census, the voting-age population of North Carolina

was 7,253,848, of whom 4,964,325 (68.4%) were non-Hispanic white, and 1,495,360
(20.6%) were non-Hispanic black.
11.

According to the 2010 American Community Survey 1-Year Estimates,

North Carolina had 6,833,011 voting-age citizens, of whom 4,920,857 (72%) were nonHispanic white, and 1,473,682 (21.6%) were black.
12.

According to data from the SBOE, as of August 31, 2013, North Carolina

had 6,464,175 registered voters, of whom 4,588,491 (71%) were white, and 1,452,508
(22%) were African-American. Hispanic voters—who may be reported as white, black,
or a member of another racial category—totaled 115,272 (1.8%).
13.

The turnout rate among African-American voters in North Carolina, which

has significantly lagged behind that of white voters as recently as the 2004 general
election, surpassed that of white voters in the 2008 and 2012 general elections.
14.

According to the 2010 American Community Survey 1-Year Estimates,

non-Hispanic black residents of North Carolina had higher rates of poverty than nonHispanic white residents: 27,7 percent of all non-Hispanic black residents compared to
11.8 percent of all non-Hispanic white residents live in poverty.
15.

According to the 2010 American Community Survey 1-Year Estimates,

non-Hispanic black households in North Carolina were three times as likely as nonHispanic white households to lack access to a vehicle: 14,3 percent of non-Hispanic black
households, compared to 4.3 percent of non-Hispanic white households.
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16,

According to the 2010 American Community Survey 1-Year Estimates, the

unemployment rate for non-Hispanic black residents in North Carolina was almost twice
the rate for non-Hispanic white residents (19.2% compared to 10.5%).
17.

According to the 2010 American Community Survey 1-Year Estimates,

non-Hispanie black residents in North Carolina were far more likely to lack a high school
diploma than non-Hispanic white residents (19.5% of non-Hispanic black residents lack
high school diplomas compared to 11,3% of non-Hispanic white residents).
The State of North Carolina's History of Discrimination
18,

The history of official racial discrimination against African-American

citizens in North Carolina with regard to voting is longstanding and well-documented.
For example, in multiple reported decisions, courts have found, in the words of one, that
"the State of North Carolina;. . officially and effectively discriminated against black
citizens in matters touching their exercise of the voting franchise, . . from Ca. 1900 to ca.
1970[]" Gingles v, Edmisten, 590 F. Stipp. 345, 359 (E,D,N.C, 1984), aff'd in part, rev 'd
in part sub nom. Thornburg v. Gingles, 478 U.S. 30 (1986), and that this history has
impeded African Americans' ability to effectively participate in the political process, see
590 F. Supp. at 361. See also Ward v. Columbus Cnty., 782 F. Stipp 1097, 1103
(E.D.N,C. 1991) ("[T]he legacy of discrimination continues to handicap black citizens in
[Columbus County] in their ability to participate effectively in the political process,");
Johnson v. Halifax Cnty., 594 F. Stipp. 161, 169 (E,D.N.C. 1984) ("Blacks in Halifax
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County and North Carolina have been subjected to a long history of official racial
discrimination concerning their right to vote and participate in the political process.").
19.

Based on a history of racial discrimination, 41 of North Carolina's 100

counties were subject to the preclearance requirement of Section 5 of the Voting Rights
Act by virtue of being covered under the fotmula set forth in Section 4(b) of the Voting
Rights Act, 28 C.F.R. pt, 51 App. Forty counties were originally made subject to
Section 5 based on coverage determinations made after the 1965 enactment of the Voting
Rights Act, and one county was made subject to Section 5 after the 1975 amendments to
the Voting Rights Act, Under Section 5, covered jurisdictions were required to obtain
preclearance from the United States Attorney General or from a three-judge court of the
United States District Court for the District of Columbia prior to implementing any
voting change. 42 U.S.C. § 1973c(a), With the exception of one county and one city that
bailed out of coverage, the covered counties in North Carolina remained subject to
Section 5 until the decision of the Supreme Court in Shelby County v, Holder, 133 S. Ct.
2612 (2013).
To obtain preclearance under Section 5, covered jurisdictions in North

20.

Carolina were required to demonstrate that voting changes "neither ha[d] the purpose nor
w[ould] have the effect of denying or abridging the right to vote on account of race[,]
color," or "member[ship] [in] a language minority group." 42 U.S.C. §§ 1973c(a),
1973b(f)(2).
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21,

From 1980 to 2013, the Attorney General interposed objections .inder

Section 5 of the Voting Rights Act to at least 60 submissions consisting of some 155
discrete voting changes in North Carolina, finding that either the State or one of the
covered political subdivisions within the State had failed to show that the proposed
changes would not have the purpose or effect of denying or abridging the right to vote on
account of race or color or membership in a language minority group.
22,

Between 1982 and 2006, plaintiffs secured favorable outcomes in 55

lawsuits brought against governmental units in North Carolina under Section 2 of the
Voting Rights Act. Ten of these lawsuits resulted in reported judicial decisions; 45 were
settled favorably without a reported decision.
Provisions of 1113 589
23,

HB 589 makes several significant changes to North Carolina's election law,

Among other changes, HE 589 alters existing law by reducing the number of early voting
days available to voters, eliminating same-day voter registration during the early voting
period, and prohibiting the counting of provisional ballots cast by voters who attempt to
vote in their county, but outside their home precinct. HB 589 also imposes a new photo
identification requirement for in-person voters.
A.

Early Voting

24,

From 2001 until the enactment of HB 589 in 2013, North Carolina provided

17 days of early voting during each election. Early voting began on the third Thursday
before Election Day and ended on the last Saturday before the election.
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25.

I-113 589 reduces the total number of days of early voting to ten days,

starting on the second Thursday before an election. In addition, the law eliminates each
county's option of offering four additional hours of early voting, from 1 p.m, to 5 p.m.,
on the last Saturday before the election. The new law requires jurisdictions to offer the
same overall number of hours of early voting in presidential general elections as were
offered in 2012, and the same overall number of early voting hours in non-presidential
federal general elections as were offered in 2010, unless the county and state boards
unanimously agree to change the number of hours.
26.

Under HB 589, all early voting locations in a county, except the county

board of elections office, must be open on the same days and during the same hours as
every other location in the county.
27.

North Carolina has experienced a substantial rise in voter turnout rates in

recent years. The turnout rate among African-American voters in North Carolina, as a
percentage of registered voters, significantly lagged behind that of white voters as
recently as the 2004 general election, but surpassed that of white voters in the 2008 and
2012 general elections. SBOE data demonstrate that this trend is due, in part, to the
availability and use of early voting.
28.

In-person early voting (often referred to as "one-stop" voting in the State),

has been a popular choice for many North Carolina voters. The SBOE reports that
2,402,394 voters cast one-stop ballots (out of 4,347,936 total votes cast) during the
November 2008 election cycle; 901,457 voters cast one-stop ballots (out of 2,708,216
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total votes cast) during the November 2010 election cycle; and 2,556,228 voters cast onestop ballots (out of 4,540,838 total votes cast) during the November 2012 election cycle.
29.

African Americans disproportionately utilized early voting during the

November 2008 and November 2012 general elections in North Carolina. African
Americans also disproportionately used the—now eliminated—first seven days of early
voting during these elections. At the time of the November 2008 general election,
African Americans constituted about 22 percent of all registered voters in North Carolina.
However, for the November 2008 election in North Carolina, African-American voters
were about 29 percent of all early voters and an even greater percentage—about 32
percent—of all individuals who cast votes during the first week of early voting. Overall,
about 71 percent of all African Americans who cast ballots during the November 2008
election in North Carolina did so during the early voting period, and about 23 percent of
all African-American voters who cast ballots in this election cast their ballots during the
first week of early voting. In contrast, white voters constituted about 73 percent of
registered voters in North Carolina at the time of the November 2008 general election.
However, for the November 2008 election in North Carolina, white voters were about 67
percent of all early voters and about 64 percent of all individuals who cast early votes
during the first week. About 51 percent of white voters who voted in the November 2008
election in North Carolina cast early votes, and about 14 percent of all white voters who
voted in this election cast ballots during the first week of early voting.
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30.

Similarly, at the time of the November 2012 general election, African

Americans constituted about 22 percent of all registered voters in North Carolina.
However, for the November 2012 election in North Carolina, African-American voters
cast about 29 percent of all the early votes, and about 33 percent of the early votes cast
during the first week. About 71 percent of all African American voters who cast ballots
during the November 2012 election in North Carolina cast them during the early voting
period, and about 28 percent of all African-American voters who east ballots in this
election cast their ballots during the first week of early voting. In contrast, white voters
were about 71 percent of registered voters in North Carolina at the time of the November
2012 election. However, for the November 2012 election in North Carolina, white voters
cast only about 66 percent of the early votes and about 62 percent of the early votes cast
during the first week. About 52 percent of white voters who voted in the November 2012
election in North Carolina east ballots during early voting, and about 17 percent of white
voters who voted in this election east early voting ballots during the first week.
31.

Dramatically cutting the number of days of early voting, the method of

voting that African Americans disproportionately used in recent elections in North
Carolina, is not ameliorated by retaining the same overall number of hours of early voting
over a shorter period of days. The State of Florida's legislature reduced the number of
early voting days available in that State prior to the November 2012 election in a manner
similar to the early vote changes contained in North Carolina's HB 589. For example, in
Florida, many counties continued to offer the same overall number of hours of early
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voting over a shortened period of eight days. According to well-publicized reports of the
voting experience in Florida in November 2012, voters waited in extraordinarily long
lines both during early voting and on Election Day, Overall, Florida voters experienced
the longest wait times of voters in any state during the November 2012 election, with
reports of voters leaving the long lines because of family and work obligations and
ultimately not casting a ballot.
32,

As a result of the problems experienced in the November 2012 election, in

2013, the Florida legislature reversed itself, and restored the full number of days of early
voting_ (up to 14 days), and even expanded the number of hours that counties could offer
early voting.
33.

During consideration of FIB 589, North Carolina's House Elections

Committee heard testimony about Florida's 2012 early voting experience at a hearing that
focused primarily on the voter photo identification requirement.
34,

A memorandum prepared by the executive director of the SBOE in May

2011, in response to a proposal in 2011 to cut early voting in North Carolina, states that
cutting early voting would increase county election expenses because of the cost, among
other things, of increasing the number of Election Day polling places, equipment, and
staff.
B.

Same-Day Registration

35.

In 2007, North Carolina authorized same-day registration during the early

voting period (while not authorizing it on Election Day itself), Qualified applicants could
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register to vote by producing a driver's license, government photo identification, utility
bill, bank statement, government check, paycheck, or other government document. The
voter could cast a ballot at the early voting site, and local election officials would verify
the registration within two business days; officials would count the ballot if the voter's
registration was determined valid and would cancel the ballot if the registration was
determined not valid.
36.

I-TB 589 eliminates same-day voter registration.

37.

African Americans disproportionately used same-day registration during

the November 2008 and November 2012 general elections. During the 2008 general
election, although African Americans comprised only about 22 percent of North
Carolina's total registered voters, they were about 35 percent of same-day registrants.
White voters, who were about 73 percent of the total registered voters in 2008, were only
55 percent of same-day registrants. During the 2012 general election, although African
Americans comprised about 22 percent of North Carolina's total registered voters, they
were 34 percent of same-day registrants. White voters, who were about 71 percent of the
total registered voters in 2012, were only 55 percent of same-day registrants.
38.

In the November 2008 and November 2012 general elections, African

Americans were about twice as likely as white voters to use same-day registration.
During the 2008 general election, about 3.8 percent (37,075) of North Carolina's AfricanAmerican voters who east ballots used same-day registration, compared to about 1.8
percent (57,452) of white registered voters. During the 2012 general election, about 3.1.
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percent (32,952) of North Carolina's African-American voters who cast ballots used
same-day registration, compared to about 1.6 percent (53,331) of white registered voters.
C,

Out of Precinct Provisional Ballots

39.

Prior to the enactment of HB 589, a voter could cast a provisional ballot at

any precinct located in the county in which the voter was registered to vote, and the votes
cast on such a ballot were counted for all contests in which the voter would have been
eligible to vote if he or she had cast a regular ballot at his or her home precinct.
40,

FIB 589 prevents counties from counting provisional ballots if the voter

casts the ballot in a precinct other than the voter's home precinct.
41.

In 2005, in response to a disputed state election, the North Carolina

legislature clarified the meaning of the statute governing the counting of provisional
ballots and adopted a finding that "of those registered voters who happened to vote
provisional ballots outside their resident precincts on the day of the November 2004
General Election, a disproportionately high percentage were African-American." N.C.
Session Law 2005-2 § 1(9).
42.

Data from past elections indicate that prohibiting the counting of

provisional ballots cast in the voter's county, but outside the voter's home precinct, will
likely mean the rejection of several thousand votes that would have been counted in prior
elections, and indicate that African-American voters can be expected to cast
disproportionately more of these rejected ballots than white voters.
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A.

Voter Photo Identification

43.

Prior to the enactment of FIB 589, there was no state-law requirement for

duly registered voters in North Carolina to present identification in order to vote. Voters
were required, however, to confirm their registration status by stating their name and
current address, and then signing their name. Prior to 1413 589, the federal Help America
Vote Act of 2002 ("HAVA") required—and still requires—an individual who registered
to vote by mail for the first time in the state and who did not provide a driver's license
number or the last four digits of his or her social security number on the voter registration
application to provide identification, but only the first time he or she votes in a federal
election. See 42 U.S.C. § 15483(b). Under HAVA, acceptable identification is much
broader than under HB 589; it includes not only a driver's license or government photo
identification but also a utility bill, bank statement, paycheck, or other government
document showing the voter's name and address. See id
44.

Except as set forth below, HB 589 requires, beginning in 2016, in-person

voters in North Carolina to present one of several forms of government-issued photo
identification in order to vote (which, with limited exceptions, must be unexpired and
include a printed expiration date): (1) A North Carolina driver's license; (2) a Division
of Motor Vehicles ("DMV")-issued "special identification card" for non-operators; (3) a
United States passport; (4) a United States military identification card; (5) a Veteran's
identification card issued by the United States Department of Veterans Affairs; (6) a
tribal enrollment card issued by a federally- or State-recognized tribe; or (7) a driver's
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license or non-operator's photo identification card issued by another state, the District of
Columbia, or a territory or commonwealth of the United States, but only if the voter's
voter registration was within 90 days of the election. Neither United States military nor
Veteran's identification cards require a printed expiration or issuance date in order to be
accepted. Voters who are 70 years of age and older are exempted from the requirement
that the photo identification be unexpired; however, the photo identification they present
must have been unexpired on the voter's 70th birthday.
45.

Three classes of registered voters are exempted from the voter photo

identification requirement: (1) registered voters who have a religious objection to being
photographed and who filed a declaration to that effect; (2) registered voters who are
victims of a natural disaster occurring within 60 days before the election; and (3)
registered voters who qualify to cast a ballot curbside because of age or physical
disability. The voters in at least the last category must show one of the forms of
identification approved by the HAVA for first-time voters who register by mail.
46.

Otherwise qualified voters who do not possess the required photo

identification are permitted to vote a provisional ballot under LIB 589, For a provisional
ballot cast under these circumstances to be counted, however, the voter must present one
of the forms of photo identification valid under HB 589 to the county board of elections
no later than noon of the day prior to the scheduled canvassing of ballots. There are no
curative measures available in BIB 589 for voters who cast provisional ballots under this
provision and who do not possess photo identification. For example, the bill does not
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•provide an exception to the photo identification requirement for voters who face barriers
to obtaining the State's specific, approved forms of photo identification due to poverty,
lack of transportation, or other reasons.
47,

HB 589 amends North Carolina law regarding the issuance of a DMV-

issued special identification card for non-operators. The new law waives the fee
associated with the issuance of a DMV-issued special identification card for voters who
otherwise lack the requisite photo identification, but it does not waive the documentation
required from an applicant to obtain a DMV-issued special identification card. Further,
although JIB 589 requires a North Carolina register of deeds to issue without charge a
certified copy of a birth certificate or marriage license to any registered voter who
declares that he or she needs the document to obtain a photo identification in order to
vote, it does not address any fees that will be imposed on voters who will have to obtain
the requisite underlying documentation from out-of-state agencies. In addition, even if a
voter can obtain a free in-state birth certificate or marriage license, he or she will still
need to provide proof of residency and proof of a Social Security number.
48.

Voters who need a special identification card to meet HB 589's voter photo

identification requirement will have to travel to a DMV office to obtain the card. In 10
North Carolina counties, the only DMV office is open only once per month. Four of
these counties are among the 10 North Carolina counties that have the highest percentage
of African-American voting-age populations in the State, including Bertie County, which
has the highest at 60.7 percent. Four counties' DMV offices are open only two or three
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days per month, and in five counties, the DMV office is open only one or two days per
week. Only 18 of North Carolina's 100 counties have DMV sites that offer weekend
hours,
49.

Prior to the enactment of 1113 589, in April 2013, the North Carolina SBOE

released a report detailing the number of registered voters who have a North Carolina
driver's license or other DMV-issued identification card, which would allow persons to
cast a valid ballot under the new law, According to the SBOE's analysis of the list of
6,425,820 persons registered to vote as of March 2013, there were 318,643 voters (5,0%)
who could not be matched with a record in the DMV database. This report was published
before the North Carolina Senate adopted its strict photo identification requirements in
July 2013,
50.

Although African-American voters comprised 22,5 percent of total

registered voters in the State at the time of the analysis, 33.8 percent (107,681) of the
registered voters on the no-match list were African-American. In contrast, white voters
constituted 71,0 percent of the total registered voter population in the State, but were only
54.2 percent (172,613) of the registered voters on the no-match list. Further, of the
4,562,097 white registered voters in the State, 3.8 percent appeared to not have DMVissued identification, whereas of the 1,445,799 African-American registered voters, 7.4
percent appeared not to have DMV-issued identification,
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Lcaisiatiye History and Enactment of JIB 589
51.

On April 4, 2013, FIB 589 was filed in the North Carolina House of

Representatives,
52.

Voter photo identification requirements were the subject of hearings held

by the House Committee on Elections, including public hearings on March 12, 2013 and
April 10, 2013. During these hearings, witnesses testifying in opposition to strict
identification requirements noted, among other things, the statistical disparity in the rate
at which African Americans and white voters in North Carolina possess photo
identification, the discriminatory impact of photo identification requirements on minority
voters, and the challenges people encounter in obtaining the underlying documentation
needed to acquire the types of photo identification that would be required by the proposed
law.
53,

On April 24, 2013, during the floor debate, the North Carolina House of

Representatives rejected Amendment A8 to FIB 589 that would have permitted voters
with a reasonable impediment preventing them from obtaining photo identification—such
as a lack of transportation to obtain photo identification or the lack of a birth certificate-to cast a ballot without showing photo identification. The House also rejected
Amendment A7, which would have allowed a registered voter "who at least two election
officials personally identify" and who signs a declaration form, to vote without photo
identification.
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54,

On April 24, 2013, RIB 589 passed the North Carolina House of

Representatives in an 81-36 vote. No African-American member of the North Carolina
House voted in favor of the bill,
55.

As passed by the North Carolina House of Representatives, HB 589

included proposed changes to North Carolina's election laws that were limited to voter
identification requirements, procedures regarding challenging voters, and absentee ballot
procedures.
56,

The House version of BB 589 included, as acceptable forms of voter photo

identification, the photo identification cards issued by the University of North Carolina
and its constituent institutions (some of which are historically black universities), by
North Carolina community colleges, and by units of local government, and identification
cards issued for government programs of public assistance.
57.

On April 25, 2013, the North Carolina Senate received I-1B 589, but no

further formal action was taken on RIB 589 by the North Carolina General Assembly until
July 23, 2013, when the North Carolina Senate's Committee on Rules and Operations
("Rules Committee") reported and adopted a committee substitute bill.
58.

On June 25, 2013, the United States Supreme Court issued its decision in

Shelby County v. Holder, 133 S. Ct. 2612 (2013), in which the Court struck down the
coverage formula used to determine which jurisdictions, including 40 counties in North
Carolina, were required to obtain preclearance before implementing voting changes
pursuant to Section 5 of the Voting Rights Act.
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59.

Following the Shelby Counly decision, the Senate's committee substitute

bill greatly expanded the number and type of changes HB 589 made to North Carolina's
election laws. The committee substitute bill, among other things, added provisions that
reduced the number of days in the early voting period, eliminated same-day voter
registration during early voting, and prohibited the counting of provisional ballots cast
outside the voter's home precinct.
60.

The Senate's committee substitute bill also significantly narrowed the

forms of allowable voter photo identification from the bill that initially passed the House
by eliminating the following forms of allowable photo identification: identification cards
issued by the University of North Carolina and its constituent institutions, by North
Carolina community colleges, and by units of local government, and identification cards
issued for government programs of public assistance.
61.

During a July 23, 2013, Senate Rules Committee hearing adopting the

committee substitute bill, a Senate sponsor of the bill stated that the changes in early
voting were intended to achieve consistency in the early voting process and to treat early
voting facilities in a uniform manner throughout the state.
62.

During the Rules Committee hearing, a legislator who opposed the bill

noted the potential for long lines and increased costs in future elections, given the
combined effect of the reduction in the number of available early voting days and other
changes in the Senate version of the bill.
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63,

On July 24, 2013, and July 25, 2013, the full North Carolina Senate

considered and rejected several amendments to the committee substitute bill. For
example, the Senate rejected Amendment A2, which would have kept 17 days of early
voting in November presidential general elections, when turn out is highest. The Senate
also tabled Amendment A8, which would, among other things, have permitted
identification cards issued by any accredited college or university in North Carolina to be
used as acceptable forms of photo identification. The Senate also rejected Amendment
A9, which would have allowed voters without photo identification to sign a declaration of
identity and vote a provisional ballot that would be counted if "the voter's signature on
the declaration of identity Ill atche[d] the signature on the voter's registration,"
On July 25, 2013, two days after the substitute bill was reported out of

64,

committee, the North Carolina Senate passed its greatly expanded version of the HB 589
by a vote of 32 to 14. No African-American member of the North Carolina Senate voted
for the bill.
65.

Although changes similar to the provisions added to 11B 589 by the Senate

had been introduced in other bills earlier in the legislative session, many of those bills
had not advanced very far through the legislative process and were never considered in
committee or debated on the floor. Thus, there was little opportunity for public debate or
input regarding much of the enacted bill,
66.

Despite the Senate's version of NB 589 differing markedly from the

previously-passed House version, the North Carolina House approved the Senate's
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version of HB 589 by a vote of 73 to 41, on July 25, 2013, without further amendment.
The bill was ratified the next day and presented to the governor on July 29, 2013. The
governor signed the legislation on August 12, 2013.
67.

Before the governor signed HB 589, North Carolina Attorney General Roy

Cooper publicly urged the governor in a letter to veto the legislation, saying that the bill
was "regressive" and would make it harder for working people to vote during the early
voting period, Attorney General Cooper also criticized the provision prohibiting the
counting of provisional ballots cast outside of the voter's home precinct, and he described
the new voter photo identification requirements as "unnecessary, expensive, and
burdensome."
implementation of 11B 589 Will Have a Discriminatory Result
68.

Several provisions of HB 589, both individually and collectively, will have

the result of denying or abridging the right of African Americans to participate equally in
the political process.
69.

The reduction of early voting days will have a disparate impact on African-

American voters in North Carolina resulting in unequal access to the political process.
70.

African-American voters disproportionately use early voting, and

specifically made greater use than white voters of the first seven days of early voting
during the 2008 and 2012 general elections in North Carolina.
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71.

The reduction of the number of days of early voting and elimination of the

first seven days of early voting, including the first weekend days of early voting, will
have a discriminatory impact on African-American voters in North Carolina.
72.

African-American voters use same-day registration during early voting at a

higher rate than white voters in North Carolina, They will be disproportionately
impacted by the elimination of same-day voter registration during early voting,
73.

African-American voters are more likely than white voters to cast out-of-

precinct provisional ballots in North Carolina. They will be disproportionately impacted
by the prohibition on counting provisional ballots cast in the voter's county, but in a
precinct other than the voter's home precinct.
74.

The voter photo identification requirement in FIB 589, which lacks

reasonable safeguards for voters who face barriers to obtaining such identification, will
have a disparate impact on African-American voters in North Carolina resulting in
unequal access for African-American voters to the political process.
75.

African-American voters in North Carolina, as compared to white voters,

disproportionately lack the forms of photo identification required by FIB 589.
76,

The process of obtaining valid photo identification under FIB 589 will

impose a substantial and disproportionate burden on thousands of African-American
voters in North Carolina who are disproportionately poor and disproportionately lack
access to transportation.
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77.

In considering FIB 589, the legislature rejected offered amendments that

could have ameliorated the obstacles that voters face in obtaining the specific forms of
photo identification required by the statute.
78.

Several changes mandated by EIB 589—including, among others, the

reduction in the number of early voting days, the elimination of same-day registration,
the prohibition on counting out-of-precinct provisional ballots, and the imposition of a
voter photo identification requirement—will act in combination to produce an even
greater discriminatory impact on African-American voters than would each individual
change standing alone. These provisions will operate in concert, resulting in unequal
access for African-American voters to the political process.
79.

As outlined previously in this Complaint, including Paragraphs 18 to 22,

race continues to be a significant and, oftentimes, decisive factor in the State of North
Carolina's electoral process in that:
a,

North Carolina's history of voting-related discrimination against AfricanAmerican voters is long-standing, well-documented, and judicially
recognized;

b,

North Carolina has an extensive, judicially recognized history of racially
polarized voting, which continues to the present day;

c.

1-113 589 compounds the discriminatory effects of racially polarized voting
on racial minorities in North Carolina by disproportionately reducing the
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probability that African Americans in North Carolina will meet the
prerequisites for casting legally valid votes;
d.

North Carolina has used voting practices or procedures that enhance the
opportunity for discrimination against African-American voters;

e.

African Americans in North Carolina continue to suffer the effects of
official discrimination, including a history of discrimination in voting
related activities. The continued effects of discrimination on AfricanAmerican citizens in North Carolina, including their markedly lower
socioeconomic conditions relative to white citizens, continue to hinder their
ability to participate effectively in the political process in North Carolina;

f.

Racial appeals have characterized certain political campaigns in North
Carolina;

g,

Many elected officials in North Carolina have not been responsive to the
particularized needs of African Americans;

h.

The policy reasons proffered by supporters of these provisions in HB 589
are tenuous and unsupported in the legislative record or by other evidence.
To the extent the legislature provided reasons for its rejection of numerous
ameliorative amendments to HB 589, those reasons are equally tenuous;

i.

Reports and statements issued by the State and its agencies tend to
undermine the justifications proffered by proponents of HB 589 and
provide evidence that the proffered rationales for several provisions of the
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bill are tenuous, particularly as they relate to changes regarding the
reduction of the early voting period, the elimination of same-day
registration, the prohibition on counting out-of-precinct provisional ballots,
and the requirement for voter photo identification without appropriate
exceptions.
Passage of HB 589 was Motivated by Discriminatory Purpose
80.

BB 589 was enacted with the purpose of denying or abridging the right of

African Americans to vote on account of their race or color.
81.

Against a backdrop of the State's history of voting discrimination against

African Americans and a dramatic increase in the State's African-American voter turnout
rates during the November general elections in 2008 and 2012, North Carolina enacted
HE 589 with knowledge of the disproportionate effect that numerous provisions, both
singly and together, would have on the equal political participation of minority voters.
These provisions include the reduction of the early voting period, the elimination of
same-day voter registration, and the imposition of voter photo identification requirements
without reasonable safeguards for voters who face barriers to obtaining such
identification. In addition, the North Carolina legislature previously acknowledged in
2005 that the failure to count out-of-precinct provisional ballots would disproportionately
impact African-American voters.
82.

The impact of BB 589's changes to North Carolina's election laws,

including the reduction of available early voting days, the elimination of same-day voter
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registration, the prohibition on counting out-of-precinct provisional ballots, and the
imposition of voter photo identification requirements, will weigh more heavily on
African-American voters, who, in previous elections, disproportionately voted during the
first week of early voting, disproportionately made use of same-day voter registration,
and disproportionately cast out-of-precinct provisional ballots, and who
disproportionately lack the forms of photo identification required by HB 589.
83,

Upon information and belief, the North Carolina legislature voted to enact

1-113 589 with the knowledge of North Carolina's history of voting discrimination and
socioeconomic discrimination against African-American citizens.
84.

Prior to voting to enact H8 589, members of the North Carolina legislature

knew of the disproportionate effect certain changes would have on the ability of AfricanAmerican voters to participate equally in the franchise, including the reduction of the
early voting period, the elimination of same-day voter registration, and the
implementation of voter photo identification requirements, and it failed to address its
prior finding that the failure to count out-of-precinct provisional ballots would
disproportionately harm African-American voters.
85.

The sequence of events leading to the enactment of 1-1B 589 provides

additional evidence that racial discrimination was a factor in passing RR 589. First, in
the November 2008 and November 2012 elections, the African-American turnout rate
among registered voters surpassed the white turnout rate, after many years of lower
participation rates among African-American voters. Then, following passage by the
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North Carolina House in April 2013, HB 589 lay dormant for several months while
Section 5 of the Voting Rights Act was still operable and changes to North Carolina's
voting laws were subject to preclearance for the covered counties of the State. And,
within a month of the Supreme Court's decision in Shelby County v. Holder, 133 S. Ct.
2612 (2013), the State Senate revived HB 589, made the voter photo identification
provisions of the bill more stringent, added numerous new restrictive voting provisions,
and pushed the bill through the legislative process with unusual speed and with minimal
debate in either chamber,
86.

The chairman of the Senate Rules Committee admitted publicly that his

committee was waiting to act until after the Supreme Court's decision in Shelby County
before it pursued a dramatically expanded version of FIB 589.
87.

Despite the significance of the changes to existing election laws contained

in 1113 589, the bill was adopted by the Senate Rules Committee, and voted on by the
North Carolina Senate and House, in a span of a mere three days, severely limiting
opportunities for consideration and comment by other members of the legislature and by
interested members of the public.
88.

The North Carolina General Assembly rejected amendments that would

have mitigated the burden of 1113 589 on African-American voters, For example, the
North Carolina House rejected measures to count ballots from voters who faced barriers
to obtaining one of the permitted forms of photo identification. Likewise, the Senate
substitute bill significantly narrowed the types of allowable photo identification, and the
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full Senate later rejected an amendment that would have expanded the types of
permissible voter photo identification.
89.

The legislative history of FIB 589 indicates that the North Carolina General

Assembly departed from its normal procedural practice in passing the bill.
North Carolina has an extensive, judicially recognized history of racially

90.

polarized voting, which continues to the present.
91.

Extensive demographic and socioeconomic data show that African

Americans continue to experience the consequences of past discrimination, which impede
their political participation.
92.

Reports and statements issued by the State and its agencies tend to

undermine the justifications proffered by proponents of BB 589, providing evidence that
the proffered rationales for the bill's provisions regarding early voting, same-day
registration, out-of-precinct provisional ballots, and voter photo identification are
tenuous,
The Need for Section 3(c) Relief
Over time, the State of North Carolina has employed a variety of devices to

93.

restrict minority voters' access to the franchise, up to and including the recent enactment
of FIB 589.
94,

In the absence of relief under Section 3(e) of the Voting Rights Act, 42

U. S.C. 1973a(c), North Carolina will continue to violate the Voting Rights Act and the
voting guarantees of the Fourteenth and Fifteenth Amendments in the future.
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CAUSE OF ACTION
Section 2 of the Voting Rights Act
95.

The United States re-alleges and incorporates by reference the allegations

set forth in all prior paragraphs of this Complaint.
96.

Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, prohibits the

enforcement of any voting qualification or prerequisite to voting or any standard,
practice, or procedure that has either the purpose or the result of denying or abridging the
right to vote on account of race, color, or membership in a language minority group.
97.

Due to social and economic conditions caused by historical and ongoing

discrimination, including poverty, unemployment, lower educational attainment, and lack
of access to transportation, minority voters will be disproportionately burdened by
provisions of HB 589. For example, African-American voters in North Carolina
disproportionately utilize the first week of early voting, same-day voter registration
during early voting, and out-of-precinct provisional ballots, as compared to white voters,
and Ell3 589's reduction or elimination of these practices will interact with social and
economic conditions caused by historical and ongoing discrimination in North Carolina
to result in an adverse discriminatory impact on African-American voters Likewise,
African-American voters disproportionately lack the requisite photo identification and
will be disproportionately burdened by the provision of the law imposing a strict voter
photo identification requirement, resulting in an adverse discriminatory impact on
African-American voters. Further, the legislature knew of the hail is these provisions
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would cause to African-American voters, yet rejected several ameliorative measures that
would have lessened the disparate impact of these provisions.
98.

Viewed in the totality of circumstances, North Carolina's implementation

and enforcement of these and other provisions of HB 589 will individually and
collectively interact with economic, historical, and on-going social conditions in North
Carolina—including poverty, unemployment, lower educational attainment, and lack of
access to transportation—to result in a denial or abridgement of equal opportunities for
African-American voters to participate in the political process, in violation of Section 2.
99,

The provisions of FIB 589, including those requiring the reduction of

available early voting days and the implementation of voter photo identification
requirements, as well as the elimination of same-day voter registration and the
prohibition on counting out-of-precinct provisional ballots, were adopted by the North
Carolina General Assembly with the purpose of denying or abridging African Americans'
equal access to the political process, in violation of Section 2.
100, Unless enjoined by order of this Court, Defendants will continue to violate
Section 2 by implementing and enforcing the challenged provisions of FIB 589.
PRAYER FOR RELIEF
WHEREFORE, the United States of America prays that this Court enter an order:
1) Declaring that provisions of HB 589 (including parts 2, 16, 25, and
49) were adopted and are being enforced with the purpose of denying or
abridging the right to vote on account of race, color, or membership in a
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language minority group in violation of Section 2 of the Voting Rights Act, 42
U.S.C. § 1973, and the voting guarantees of the Fourteenth and Fifteenth
Amendments to the United States Constitution;
2) Declaring that provisions of HB 589 (including parts 2, 16, 25, 49)
would have the result of denying or abridging the right to vote on account of
race, color, or membership in a language minority group in violation of Section
2 of the Voting Rights Act, 42 U.S.C. § 1973;
3) Enjoining the Defendants, their agents and successors in office, and
all persons acting in concert with them, from enforcing the requirements of
provisions of BB 589 (including parts 2, 16, 25, 49);
4) Authorizing the appointment of Federal observers, pursuant to
Section 3(a) of the Voting Rights Act, 42 U.S.C. § 1973a(a), to observe
elections in North Carolina;
5) Retaining jurisdiction and subjecting North Carolina to a
preclearance requirement pursuant to Section 3(c) of the Voting Rights Act, 42
U. S. C. § 1973 a(c); and
6) Ordering such additional relief as the interests of justice may require,
together with the costs and disbursements in maintaining this action,
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Dated: September 30, 2013
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