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STATEMENT OF ORGANIZATION OF TRIAL COURT

Plaintiff appeals from the 3 October 2013, Order granting
Defendants’ Motion for Summary Judgment, which was rendered
during the 30 September 2013, Civil Session of Superior Court of
Iredell County, the Honorable A. Robinson Hassell, Judge
presiding. Plaintiff filed and served written notice of appeal
on 28 October 2013.

The record on appeal was filed with the Clerk of the North
Carclina Court of Appeals on 11 FEBRUARY 2014 and was
docketed on 2014.

STATEMENT OF JURISDICTION

This action was commenced by the filing of a complaint and
issuance of summonses on 14 June 2012. The parties acknowledge
that the trial court had personal and subject-matter
jurisdiction.




STATE OF NORTH CAROLINA ' Y O0L5i9
IREDELL County - In The General Court of Justice
I_1 District [XI Superior Court Division
‘Name of Plaintif ’
BEVERAGE SYSTE EC S, LLC .
P.O. B :
e Stag?(ziow [ Alias and Pluries Summons
MOORESVILLE, NC 28117
VERSUS G.S5. 1A~1. Rules 3 4

Name of Defendani(s) - Date Original Summons [ssued
ASSOCIATED BEVERAGE REPAIR, [LLC, LUDINE DOTOLE,
land CHERYL DOTOLI Datefs) Subsequent Summor{es) tssued

To Each of The Defendant(s) Named Below:

Name And Address of Defendant 1 fame And Address of Defendant 2
LUDINE DOTOLI CHERYL DOTOLI

18928 VICTORIA BAY DRIVE 18828 VICTORIA BAY DRIVE
CORNELIUS, NC 28031 ICORNELIUS, NC 28031

A Civil Action Has Been Commenced Against You!

You are notified fo appear and answer the complaint of the plaintiff as follows:

1. Serve a copy of your written answer to the complaint upon the plaintiff or plaintiff's atiomey within thirty (30) days
aftsr you have been served. You may serve your answer by delivering a copy to the plaintiff or by mailing it to the
plaintiffs last known address, and

2. File the origina! of the written answer with the Clerk of Superlor Gourt of the cotnty named sbove.

if you fail to answer the complaint, the plaintiff will apply to the Gourt for the relief demanded in the complaint.

Narme And Addiess of Plaintirs Aomay (it Nons, Address of Plai |0t Jesued i 7
KEVIN C. DONALDSON _@-/ ‘75 A" Om fewm

JONES, CHILDERS, MOLURKIN & DONALDSON, PLLC
P.0. BOX 3010 Ll
Doty 56

E&DORESVI LLE, NC 28117 [} Assistant©SC [ 1 Clerk of Superior Court

Date of Endorsement Time
[l ENDORSEMENT E] AM 1Pm
This Summons was originally issued on the date Stgnature _
indicated above and returned not served. At the -
raquest of the plaintiff, the time within which this [dpsputycsc [ Assistant 6sc [l Clerk of Superior Court
Summons must be seived is extended sixty (60)
days.

NOTE TO PARTIES: Many Counties have MANDATORY ARBITRATION programs in which most cases wherne the atrount i confroversy Is
$75,000 or less are heard by an arbitralor before a tial. The paitios witf be notified iF this case s assigned for
mandatory arbitration, and, IF so, what procedure s fo be folfowed.

AOC-CV-100, Rey. 10/01
@ 2001 Administrafive Office ofthe Courts {QOver)
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RIS e s e RETURN OF SERVICE B
{ cerhfy that this Summons and a copy of the complaint were received and served as follows:
DEFENDANT 1
Date Served . Time Served OAM Clem Neme of Defendant

{1 By delivering to the defendant named ahove a copy of the summons and complaint.

[ By leaving a copy of the summons and complaint at the dwelling house or usual place of abede of the defendant named
above with a person of sujtable age and discretion then residing therein.

{1 Asthe defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the
person named below,

Name And Address of Parson With Whom Coples Left (if corporation, give tife of person coples left with)

] Other manner of service (specify)

[[1 Defendant WAS NOT served for the following reason:

DEFENDANT 2

Date Served i Timeg Served Narme of Defendard
Oav CIpm

[J By delivering to the defendant named above a copy of the summons and complaint.

{1 By ieaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
abova with a person of sujlable age and discretion then residing therein.

[1 Asthe defendantis a corporation, service was effected by delivering a copy of the summions and complaint to
parson named below.

Mame And Address of Person With Whom Coples LeRt (if corporation, give tifle of person coples left with)

[ Other manner of service.(siaeciﬁl)

[l Defendant WAS NOT served for the following reason.

Service Fee Faid Signature of Depitly Sherf Making Fetin

$
Date Recelved Name of Shenff {Type or Print)
Date of Retumn . County of Sheriff

ADC-CV-100, Side Twa, Rev. 10/01
© 2001 Administrative of the Courts



ASSOCIATED BEVERAGE REPAIR, LLC, LUDINE DOTO
and CHERYL DOTOLI

LI

. 7 [+
STATE OF NORTH CAROLINA P giza0
IREDELL County . In The General Court of Justice
1 District Superior Court Division
IName of Plaints : :
GE 8YS TH OLINAS,
E&Y:FA TEMS OF THE CAROLINAS, LLC CIVIL SUMMONS
ﬁ;ﬁgﬁ,ﬁf}im {1 Atias and Pluries Summons
MOORESVILLE, NC 28117 '
VYERSUS G.S. 1A~1, Rules 3, 4
Name of Defendant(s) IDate Orightal Summons Isstied

Date(s} Subsequient Summon(es} leseed

To Each of The Defendant(s) Named Below:

Name And Address of Defendant 1

ASSOCIATED BEVERAGE REPAIR, LILC

C/0 CHERYL DOTOLL ITS REGISTERED AGENT
18928 VICTORIA BAY DRIVE

ICORNELIUS, NC 28031

Name And Address of Defendant 2

A Civil Action Has Been Commenced Against You!

plaintiff's last known address, and

You are nofified to appear and answer the complaint of the plaintiff as follows:

1. Serve a copy of your written answer to the complaint upon the plainfiff or plaintiff's attorney within thirly (30) days
after you have been served. You may serve your answer by delivering a copy to the plaintiff or by mailing it to the

2. File the original of the written answer with the Clerk of Superior Court of the courty named above.

if you fail to answer the complaint, the plainiiff will apply to the Court for the relief dermanded in the complaint.

Summons must be served is extended sixiy (60)
days. -

Name And Address of Plainliits Attormey (If None, Address of Blaiti . |Dale 155t 7 Time, § 7 -
KEVIN C. DONALDSON Sy 2 w7 Ciam feu
JONES, CHILDERS, McLURKIN & DONALDSON, PLLC  [Sian
P.0. BOX 3010 , . ICHD
MOORESVILLE, NC 28117 W] Depaty csC T Assistantosc. L Clovk of Suparior Goumt
TN
iDate of Endorsement Timg
1 ENDORSEMENT Oam CJpPm
This Summeons was originally issued on the date Signature
indicated above and retumed not served. At the - -
request of the plaintiff, the fime within which this [ peputycsc [T AssistantcsC [T Cterk of Supertor Court

AQC-CV-100, Rev. 10/01
© 2001 Administrative Qffice ofthe Courts

{Over}

NOTE TO PARTIES: Many Counfies have MANDATORY ARBITRATION programs in which most cases where the amount in confroversy is
315,000 or less are fieard by an arbilrator before a tial  The pearfies will be notified ¥ this case Is assigned for
mandatory arbitration, and, if so, what procedure fs fo be foflowed.
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S T e e S e RETURN OF SERVICE

1 cerlity that this Summons and 2 copy of the complaint were received and served as follows:
: DEFENDANT 1
Date Served Time Served Oam Opm Name of Defendant

[0 By delivering fo the defendant named above a copy of the summons and complaint.

[ sy Iéaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
above with a person of suitable age and discretion then residing therein. '

[0 Asihe defendant is a corporation, service was effected by delivering a copy of the summons and compiaint to the
person named below.

Name And Address of Person With Whom Goples Left (if corporafion, give fitfe of person copies feft with)

[ Other manner of service fspeci)

[1 Defendant WAS NOT served for the following reason:

DEFENDANT 2

Date Served Time Served Name of Defendant
Clam [pPm

[T] By delivering to the defendant named above a copy of the summons and complaint.

[ By ieaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
above with a person of suijtable age and discretion then residing therein.

[] Asthe defendant is a corporation, service was effected by delivering a copy of the summens and complaint to
person named below,

Mame And Address of Person With Whom Copies Leff {F corporation, give ife of person coples left with

1

] Other manner of service (speci) ., .. .°

{1 Defendant WAS NOT served for the following reason.

Service Feo Faid Signature of Depuly Sheriff Meking Return

$
Date Recefved Name of Sheriff (Type or Print)
Dafe of Refurn County of Sheriff

AOCLV-100, Side Twa, Rev. 10401
© 2001 Administrative of the Cours



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE |
SUPERIOR COURT DIVISION o
COUNTY OF IREDELL FILENO:  IRCVH0151%s = " -
- . EA -
BEVERAGE SYSTEMS OF THE \B%“ R
CAROLINAS, LLC, Dy FT
Plaintiff, " P

A\ 3 -

i W~
v, COMPLAINT v
ASSOCIATED BEVERAGE REPAIR, \

LLC, LUDINE DOTOLI, and CHERYL
DOTOLI,

Defendants.

)
)

)

)

)

) b
) \
)

)

)

)

)

)

Plaintiff Beverage Systems of the Carolinas, LLC, through counsel and pursuant
to Rule 7(a) of the North Carolina Rules of Civil Procedure, complains of Defendants as
follows:

PARTIES

1. Plaintiff Beverage Systems of the Carolinas, LLC (“Beverage Systems”) is
a North Carolina limited liability company with its principal place of business in Iredell
County, North Carolina.

2. Upon information and belief, Defendant Associated Beverage Repair, LLC
(“Associated Beverage”) is a North Carolina limited liability company with its principal
place of business in Mecklenburg County, North Carolina.

3. Upon information and belief, Defendants Ludine (“Ludine”} and Cheryl
(*Cheryl”) Dotoli are, upon information and belief, citizens and residents of Mecklenburg
County, North Carolina. :

BACKGROUND

4, Associated Beverage is a company which supplies, installs, and services

T

N

beverage products and beverage dispensing equipment.in North Carolina and South .

Carolina.

5. Upon information and belief, AssociatedBeverage is owned by Cheryl
Dotoli and has been so owned from April 7, 2011 through the present.

8. Ludine Dotoli is 2 manager of Associated Beverage.

L R




7. Cheryl Dotoli is a member and manager of Associated Beverage.

8. fn late 2008, Mark Gandino (“Gandino®), a resident and citizen of

Somerset County, New Jersey, hegan negotiations with Thomas and Kathleen Dotoli
the parents of Ludine Dotoli about the potential purchase of the business and assets of
Imperial Unlimited Services, Inc. (“Imperial®) and Efegant Beverage Products, LLC
(‘Elegant Beverage”).

9. In late 2008 and throughout 2009, Gandino made several trips to Iredell
County for the purpose of negotiating an asset purchase agreement for the assets and
Real Property (hereinafter defined) of Impena| and Elegant Beverage (hereinafter
- collectively the “Business”).

10.  While in Iredell County for the purpose stated above, Gandino was shown

the facilities, assets, and financial records of Imperial and Elegant Beverage.

11, On one trip fo Iredell County in early 2009, Thomas Dotoli, father of
Ludine Dotoli, gave Gandino a tour of the warehouse building and property Iocated at
132 Conifer Drive, Statesville, North Carolina (“Real Property™).

12, On or about May 27, 2009, Gandino created and organized Beverage
Systems of the Carolinas, LLC under the laws of the State of North Carolina.

13. Beverage Systems is a company which supplies, installs, and services
beverage products and beverage dispensing equipment in North Carolina.

14, Gandinois managing member of Beverage Systems.

15. On or about July 20, 2009, Beverage Systems entered into an Asset .

Purchase Agreement (“Agreement” with Elegant Beverage Imperial, and Thomas,
Kathleen and Ludine Dotoli (collectively the “Dotolis”).

16. The Agreement provided for the sale by Elegant Beverage and Imperial
and the purchase by Beverage Systems of the Business, including but not limited to all
assets of the businesses, trade names, customer lists, accounts receivable, current
customers and customer contracts and all equipment.

17.  The Agreement also provided for the sale by Thomas Dotoli and Kathleen

Dotoli and the purchase by Beverage Systems of the Real Property.

18. The Agreement was signed by Gandino as an authorized Member of

Beverage Systems.
19.  The total purchase price of the Agreement was $650,000.00.

20. The closing, sale, and purchase of the Asset Purchase Agreement and




Real Property took place on September 30, 2009.

21.  The Dotolis as officers and shareholders of Imperial and as authorized
members of Elegant Beverage signed and caused to be delivered to the closing:

a) a bill of sale and assignment for all of the assets of Elegant
Beverage and Imperial; _

b) a general warranty deed from Thomas and Kathleen Dotoli to
Beverage Systems fransferring title to the Real Property where Elegant Beverage and
Imperial are located, this deed being subsequently recorded at the Iredel] County, North
Carolina Register of Deeds. '

22. . As part of the Agreement, all of the Dotolis, including Ludine Dotoli agreed -
to execute a Non-Competition Agreement with Beverage Systems (Paragraph 4.01(m)
(page 11) of the Agreement) in which the Dotolis agreed they would not compete with
the business of the Plaintiff.

23.  The Doiolis did in fact execute such a Non-Competition, Non-Solicitation
and Confidentiality Agreement (hereinafter “Non-Competition Agreernent®) at the closing
on September 30, 2009. A copy of said Non-Competition Agreement is attached hereto
and incorporated herein as Exhibit A.

24.  The Dotolis and Imperial and Elegant Beverage were collectively paid the
sum of $10,000.00 by Beverage Systems as consideration for their execution of the
Non-Competition Agreement.

25.  The Dotolis, including Ludine Dotoli agreed not to compete with Beverage
Systems, as defined in the Non-Competition Agreement, within the states of North and
South Carolina for a pefiod extending until October 14, 2014.

26.  On or about March 11, 2011, Beverage Systems received information that
Thomas Dotoli had been in contact with Bunn-O-Matic, a company which had business
with Beverage Systems. :

27. Beverage Systems learned that equipment which was to be shipped to
Beverage Systems was in fact shipped to Thomas Dotoli under a new business of
Assoclated Beverage Repair for Ludine Dotoli as Associated Beverage was storing -
equipment at the residence of Thomas and Kathleen Dotoli. '

28. This was the first time that Beverage Systems became aware of ény
competing business being engaged in by any of the Dotolis.

29. On oi' about March 15, 2011, Beverage Systems received a call from a
Baker Heard of Silver Service Refreshment who believed that he was calling Ludine
Dotoli.




30. During the call, Beverage Systems learned that Mr. Heard was calling
Ludine Dotoli to follow up on a conversation he had with Thomas Dotoli the week before
regarding a service call he wanted Ludine Dotoli to perform on a PF Chang’s restaurant
in Asheville, North Carolina.

31.  On or about March 17, 2011 Bunn-O-Matic informed Beverage Systems
that certain equipment belonging to Tetley was to be installed in the Asheville, North
Carolina area and that Assoclated Beverage Repair was going to do the installation.

32. Bunn-O-Matic requested that Beverage Systems tum over the equipment
to Associated Beverage Repair.

33.  Further, Beverage Systems was instructed to turn over all other Tetley
equipment in its possession to Associated Beverage Repair.

34. On or about March 18, 2011, Beverage Systems contacted Bunn-O-Matic
and requested the address and phone number for Associated Beverage Repair.

35. Bunn-O-Matic responded with the address of 372 Brawley School Road,
Mooresville, NC (the address of Thomas and Kathleen Dotoli) and a number of 866-
780-0490 which is a phone number uiilized by the Defendants in their competing
business.

36. On or about March 21, 2011, Beverage Systems received a call from
Bunn-O-Matic, a company in which Beverage Systems did business with.

37.  During that conversation, Tim Mahoney of Bunn-O-Matic, stated that both
Thomas and Ludine Dotoli had called him and fold him that Beverage Systems and
Imperial Beverage were both no longer in business in the Carolinas and that they
wanted the - contract with Bunn-O-Matic placed under their new company name of
Associated Beverage Repair.

38. The Thomas and Ludine Dofoli also told Mr. Mahoney that they had “taken
back the building and employees” which caused Mr. Mahoney to believe that Beverage
Systems could not perform service for his company any longer.

39. As a result of this conversation, the Bunn-O-Matic business was moved to
Associated Beverage from Beverage Systems.

40. On or about March 18, 2011, counsel for Beverage Systems sent
correspondence fo counsel for the Dotolis and advised him of the breaches of the Non-
Competition Agreement by the Dotolis and requesting that the Dotolis cease and desist
from such actions.

41, - The Dotolis did not cease and desist and have continued to violate the
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Non-Competition Agreement causing damages to Beverage Systems.

42. Beverage Systems is engaged in a separate civil action against Imperial,
Elegant Beverage, Thomas Dotoli, Kathieen Dotoli and Ludine Dotoli, having file
number 10 CVS 3676, in Iredell County Superior Court in which it has alleged breach of
contract and other causes of action (the “Initial Lawsuit”).

43, As part of the Initial Lawsuii, the Plaintiif has taken the deposrtton of
Ludine and Cheryl Dotoli. '

44,  Cheryl Dotoli has admitted to forming Associated Beverage and has
admitted that Ludine Dotoli works for Associated Beverage.

45.  Ludine Dotoli has admitted that he works for Associated Beverage.

48. Ludine Dotoli has admitted that he is violating the non-competition
agreement that he executed.

47.  Ludine Dotoli has admitted that he has purposely called on customers of
Beverage Systems to try and take the business from Beverage Systems and move the
same to Associated Beverage.

_ 48. Ludine Dotoli has admitted that these same customers were part of the
customer lists and contracts that Beverage System purchased from him, his parents
and Imperial and Elegant.

49. Ludine Dotoli and Associated Beverage have taken a number of -
customers from Beverage Systems causing damage to the business of Beverage
Systems.

50. . The acfions of Ludine and Cheryl Dotoli and Associated Beverage have
been intentional and have been for the purpose of interfering with the contracts and
agreemenis of Beverage Systems.

51. The actions of Ludine and Cheryl Dotoli and Associated Beverage have
besn with the intention fo harm the business of Beverage Systems and have damaged
the business of Beverage Systems.

- EFIRST CAUSE OF ACTION
(Breach of Non-Competition Agreement as fo Ludine Dotoli)

52. Plaintiff realleges and incorporates by reference the aliegations of the
preceding paragraphs.

53. Ludine Dotoli admittedly entered into a non-competition agreement with
Flaintiff. '
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54.  Ludine Dotoli was paid consideration for the same.

55. Ludine Dotoli has admitted that he is violating the said non-competition
agresment. '

56. Beverage Systems has suffered damages in excess of $10,000.00 as a
result of said breach.

SECOND CAUSE OF ACTION
(Preliminary and Permanent Injunctive Relief and Damages as to Ludine Dotoli}

of.  Plaintiif realleges and incorporates by reference the allegations of the
preceding paragraphs.

58. Ludine Dotoli's misconduct in breaching the Non-Competition Agreement
as set forth above is continuing.

99.  If unrestrained, Beverage Systems will suffer irreparable harm for which
there is no adequate legal remedy as a result of HIS breach of the Non~Compet1tlon
Agreement.

60. Such harm is imeparable because it is impossible to: (a) determine the
impact that will occur from Ludine Dotoli’s conduct and competition with Beverage

Systems; or (b) measure the full extent of monetary damages that Beverage Systems
will continue to suffer.

61.  Pursuant to the Non-Competition Agreement (Paragraph 7), Ludine Dotoli
acknowledged that in the event of a breach or threatened breach of the Non-
Competition Agreement, Beverage Systems may apply to any court of competent
jurisdiction for injunctive relief, without a showing of actual damages or posting a
security bond. :

62. Upon information and belief, unless restrained, Ludine Dotoli will continue
to compete with Beverage Systems in violation of the Non-Competition Agreement.

THIRD CAUSE OF ACTION
(Tortious Interference with Contract)

63. Plaintiff realleges and incorporaies by reference the aflegations of the
preceding paragraphs.

: 64. Ludine Dotoli was aware of the contracis and customers fransferred to.
Beverage Systems at the time of purchase of the Business.

65. Subsequent to said purchase, Ludine and Cheryl Dotoli formed
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Associated Beverage to-compete with Beverage Systems.

66. Admittedly, the Defendants have scught after the customers of Beverage
System which were previously transferred to Beverage Systems.

67. The Defendanis have purposely and intentionally interfered with the
contracts and agreements of Beverage Systems with the intent to steal the customers
away from Beverage Systems.

68. The Defend_ants have been successful in purposely, willfully, wantonly and
intentionally taking business away from Beverage Systems with the intent to obtain the
business for themselves and to harm Beverage Systems’ business.

69. The Defendants have harmed the business of Beverage Systems and as
such it has suffered damages in excess of $10,000.00. .

FOURTH CAUSE OF ACTION
(Punitive Damages)

70.  Plaintiff realleges and incorporates by reference the allegations of the
preceding paragraphs.

71.  The actions of the Defendants were made with malice, or were willful and
wanton, thus entitling Beverage Systems to punitive damages in excess of Ten Thousand
Dollars ($10,000.00), plus interest thereon at the legal rate until paid in full as permitted
by Chapter 1D of the North Carolina General Statutes.

FIFTH CAUSE OF ACTION
{Unfair and Deceptive Trade Practices Pursuant to N.C.G.S. §75-1.1)

72.  Plaintiff realleges and incorporates by reference the allegations of the
preceding paragraphs.

73.  The conduct of all Defendants in tortuously interfering with the business of

Beverage Systems, amounts to conduct proscribed in N.C.G.S. §75-1.1, et seq., to §75-
~ 16.2 as unfair and deceptive trade practices under North Carolina law subjecting all
Defendants to damages described in N.C.G.S. §75-16, eic. and atforney fees-in
N.C.G.S. §75-16.1(1).

74. By tortuously interfering with the business of Beverage Systems the
Defendants engaged in a practice that was an unfair and deceptive trade practice
pursuant {0 N.C.G.8. §75-1.1, et seq, to §75-16.2 that offended public policy, was
immoral, unethical, oppresswe unscrupulous, and substantially injurious to Beverage
Systems. _

75. All Defendants were engaged in and affected trade or commerce within
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the meaning of N.C.G.S. §75-1.1 when they damaged Beverage Systems.

76." All Defendants, upon information and belief, willfully violated N.C.G.S.
§75-1.1, et seq, to §75-16.2.

77. The conduct of all Defendants qualify as unfair and deceptive trade
practices under N.C.G.S. §75-1.1, et seq, to §75-16.2 and the damages of Beverage
Systems should be trebled pursuant to that statute and all Defendants are liable for all
court costs and reasonable attorney fees pursuant to that statute.

PRAYER FOR RELIEF
- WHEREFORE, the Plaintiff, prays the Court that: |

1. The Court find that the Defendant Ludine Dotoli has breached his contract with
Plaintiff.

2. . The Court enter Judgment against Defendant Ludine Dotoli on Plaintiff's claim for
Breach of Coniract in an amount exceeding Ten Thousand Dollars ($10,000.00),
together with interest thereon at the legal rate from the date of breach until paid
in full.

3 That pursuant to Rule 65 of the North Carolina Rules of Civil Procedure, the
Court enter a preliminary and permanent injunction prohibiting Ludine Dotoli from
competing with the Plaintiff for a period of five years as prescribed by the Non-
Competition Agreement.

4. The Court enter Judgment against the Defendants, jointly and severally, on the
Plaintiff's Claim for Tortious Interference of Contract in an amount exceeding Ten
Thousand Dollars ($10,000.00), together with interest thereon at the legal rate
from the date of breach until paid in full.

5. The Court enter an award of punitive damages against the Defendants, jointly
and severally, in an amount exceeding Ten Thousand Doliars ($10,000.00),
together with interest thereon at the legal rate from the date of breach until paid
in full .

B.. The Court enter Judgment against the Defendants, jointly and severally, for
treble damages on the Plaintifs Claim for Unfair or Deceptive Trade Practices in
an amount exceeding Ten Thousand Dollars ($10,000.00), together with interest
thereon at the legal rate from the date of breach until paid in full.

7. The Court award Plaintiff its reasonable attormeys’ fees on its Unfair or Deceptive
Trade Practices Claim.

-8. The Court award Plaintiff its costs in this matter.
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This matfer be tried before a jury on all issues so triable.

The Court grant Plaintiff such other and further relief as to the Court appears just
and proper.

\

This thel£ day of June, 2012.

JONES, CHILDERS, MCLURKIN, & DONALDSON PLLC
Afttorneys for the Plaintiff

i € B Lot
Kevin C. Donaldson
N.C. State Bar No. 26663
P.O. Box 3010
Mooresville, NC 28117

(704) 664-1127
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NON-COMPETITION, NON-SOLICITATION AND CONFIDENTIALITY
AGREEMENT

Sept. 30, 2009

Elegant Beverage Products L1LC
Imperial Unlimited Service Inc.
Thomas Dotoli

Kathleen E. Dotoli

Endine Thomas Dotoli

Dear Sirs and Madamg:

Reference s hareby made to that certain Asset Purchase Agreement,. dated as of
September 30, 2009 (the "Asset Asreernent™, by and between Elegant Beverage Products
LLC. a North Caroling limited 1ability company having an address of 132 Conifer Drive,
Statesville, NC 28525; Inyperial Unlimited Service Ine., a corporation formed under the Iaws of
the State of North Carolina, having =n address of 132 Conifer Drive, Statesville, NC 28525
(bereinafier collectively referred to as “Seller™); Kathlesn E. Dotoli and Ludine Thomas Dotoli,
individuals having an address of 372 Brawley School Rd., Mooresville NC 28117 (hereinafter
Ludine Thomas Dotoli and Kathleen E. Dotoli are collectively referred to as “Shaseholfer™)
and Beverage Systems of The Carolinas, LLC a North Carolina limited Hability compary,
" having an address of 120 Panmarc Dr. Ste 118, Raleigh NC 27603 (heremafter referred to as
"Buyer" or “Purchaser™), Capitalized terms used herein which are not otherwise defined shall
have the meanings given to such terms in the Asset Agreement. -~

The parties hereto hereby acknowiedge, agree and covenani as follows:

1. Subject to the provisions of Section 6 bereof, Seller and Shareholder shall not,
from the effeciive date of the Asset Agreement in the states of North Carolina or South Caroling
until the earlier of (i) October 1, 2014 (the “Non-Competition Period™), or (i) such other perod
of time as may be the maximum permissitle period of enforceability of this covenant (the
“Termination Date’), without the prior written consent of Purchaser, divectly or indirectly, for
himself or on behalf of or in conjunction with sny person, partmership, corporation or other
entity, compete, own, operate, contvol, or participate or engage In the ownership, management,
operation or control of, or be connected with as an efficer, employee, partuer, director,
sharcholder, representative, consuliant, independent contractor, guarantor, advisor or in any other
manner ¢r otherwise, directly or indirectiy, have 2 financial interest in, 2 proprietorship,
partmership, joint ventwrs, association, firm, corporation or other business orpanizafion or
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enterprise that is engaged in the business of the Purchaser or any of s respective affiliates or
subsidieries on behalf of clients {the “Business™). Notwithstanding the foregoing, however,
nothing in this Agreement shell prohibit -during the Non-Competition Period
from: (x) providing employment services to Purchaser pursuant to the Employment Agreement
(as defined in the Asset Agreement) (the “Emplovment Agreement™); or (¥} complying with
the covenants and agresments of set forth in the Asset Agreement.

2 Mothing contained i Section 1 shall be deemed o prevent the Shareholder from
beneficially owning, directly or indirectly, one percent (194) or lass of any class of securities of
an endity that has a class of seourities registered under Section 12 of the Securities Exchange Act
of 1934, s amended.

-

3. Subjest to the provisions of Section 6 hereoft

(&)  Seller and Sharsholder shall not at any time following the execution of the
Asset Agreement by all of the parties thereto, print, publish, divulge or communicate to any
person, firm, corporation or other business organization or wse for its own account any trade or
business secret. process, method or means, or any other Confidential Information (as defined
below) conceming Seller, Purchaser, and/or any of their raspective affiliates or subsidiaries.

(b)  For purposes of this Agreement, "Confidential Information™ shall mean

. ad include information treated as corfidential or &s a irade secret by Seller, Purchaser or any of

- their respective affiliates or subsidiaries, including, but not limited to, information regarding

contemplated products, models, compilations, business and financial methods or practices,
marketing, merchandising and selling techniques, customers, vendors, suppliers, frade seersts,
training programs, manuals or materials, technical information, contracts, systems, procedures,
mailing lists, know-how, trade names, hmprovements, pricing, price lists, financial or other data
(including the revenues, costs, produets, servieas or profits associated with SELLER, Purchaser,
or any of their respective affiliatas or snbsidiaries), business plans, strategy, code books, invoices
and other financial statements, compnter programs, software systems, databases, discs and
printouts, other plans (technical or otherwise), customer and industry lists, supplier lists,
correspondence, intemsl reports, personnel files, sales and advertising material, telephone
wurnbsets, names, eddresses or any other compilation of information, written or uowritten, which
is or was used in the Business (whether or not devsloped, devised, or othenwise ereated in whole
ar in part by the effots of a Seller).

(¢}  The term “Confidential Information™ does not include informarion which
is or becomes generally avsilable to the public other than as a yesult of disclosure by Seller.
Seller agrees not fo remove from the pramises of SELLER or any of its Affiliates or Subsidiaries,
excepl a5 specifically permitted in weiting by an agreement with Purchaser, any document or
other object containing or reflecting any such information. Seller agress and acknowledges that
21l of such Confidential Information, in any form, and coplies and extracts thereof, are and shall
remain the sole and exclusive property of Purchaser, and except as may be permitted in writing
by an agrsement with Purchaser, Seller shall rehurn to Purchaser the originals and ell copies of
any such Confidenfial Information provided to or acguired by Seller in connection with the
pecformance of his duties for, or shareholding interest in, SELLER, and shall refoen to Purchaser
all files, correspondence and/or other communications received, maintained and/or originated by
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Selier during the course of his employment or shareholding interes: in SELLER, and no copy of
any such materials shall be retained by him or it. Seller further covenants and agrees that if shall
retain the Confidential Information received or obtained in trust for the sole benefit of Purcheser
or its respective successors and assigns.

(@)  The term “Confidentiel Information” es defined in Section 3(b) hereof
shall inclode information obtained by SELLER, Purchaser, or any of their Affiliates or
Subsidiaries from any third party.

(&) In the event that Seller is requested pursuant to subpoena or other fegal
process 1 disclose any of the Confidential informetion, Seller will provide Purcheser with
prompt notice so that Purchaser may seek a protective order ot ofher appropriate remedy and/or
waive compliance with Section 3 of this Agreement. In the event that such protective order or
other remedy is not obtained, or that Purchaser waives complience with the provisions of Section
3 of this Agreerent, Selier will firnich only that portion of the Confidential Information which it
is legally required to furnish,

4. () Bubject to te provisions of Section & hereof, Seller and Sharsholder agree
that during the Non-Competition Perfod Seller shail not: (i) in any manner, directly or indirectly,
Induce or atternpt 1o -induce any employee of the Purchaser or any of thelr affiliates or
subsidiaries (collectively, the "Profected Fntlties” or the “Other Protected Entities” as the
case may be), or of SELLER io terminate or abandon his or her employment with SELLER,
Purchaser or with any of the Other Protected Entities, for any purpose whatsoever; or (ii) c=ll on,
serviee, solicit or otherwise do any business which i competitive with the Business as defined in
this Agreement with eny ecustomer, partner, alliance or prospect of SELLER or any of the
Protected Entitfes, or a potental customer of any of the Profecled Eniities. The activitles
deseribed in this Section 4(a) are collsctively referred to as the “Prohiblted Non-Solicitation:”

(k) Subject to the provisions of Section 6 hereof; Seller and Shercholder agree
that during the Non-Competition Period, neither the Seller or Shereholder shall not provide
compeiitive services to the Business other than: (7} to Purchaser pursuant to the Employment
Agresment; or (ii} 1o SELLER prior to the closing wnder the Asset Agreement,

(¢}  Subject to the provisions of Section 6 hereof, during the Non-Competition
Period Seller or Shareholder shall not, at any time, directly or indirectly, participate 25 a partner.
shareholder (exeept by ovwmerskip of less than one percent (19%) of the outstanding voting stock
of a publicly held corporation), director, irustes, associate, principal, agent, employee,
consultant, independent contractor, or otherwise of any person, firm, corporation or other entity
which i§ engaged In any Prohibited Non-Solicitation. ;

(d)  If Seller shell be in violation of any provision of Section 1, 3 or 4 hereof,
then each time limitation set forth in Section 1, 3 or 4 hereof shall be extended for 2 peiiod of
time equal to the period of time during which such violation or vielations ocour,

5. It is vaderstood by and between the parties hereto that .the foregoing
covenanis by Seller and Shareholder are essential elements of this Agreement and that but for the
agreements of Seller and Shareholdsr to comply with such covenants, the Purchaser would not
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heve entered into the Asset Agreement, Seller and Shareholder have independently consufted
with counsel and have been advised conceming the ressonableness and propriety of such
covenants with specific regard to the Business. Seller and Shareholder further acknowledge and
confirm that (2) the restrictive covenants contained in Seetions 1, 3 and 4 hereof aze reasonable
and necegdary to protect the legitimate business interests of Purchaser, the Ofher Protected
Entities and their respective successors and assigns, and (b) the restrictions contained in Sections
1, 3 and 4 hereof (including without limitation the length of the term of the provisions of
Sections 1, 3 and 4 hereof) are not overbroad, overlong, or unfair and.ave not the result of
overreaching, duress or coercion of any kind. Seller finther acknowledges and confirms that his
full, uninhibited and faithful observance of each of the covepants contained in Sections 1, 3 and
4 hereof will not cause Seller or Sharcholder any undue hardship, financial or otherwise, and that
enforcement of each of the covenants contained harein will not impair Sellex's ability to obtain
employment commensurate with Seller’s or Shareholder’s abilifies and on terms fully acceptable
to Seller or Shareholdsr, or otherwise to obtain incemns requived for the comfortable support of
Seller, Shareholder and Sharcholder®s family and the satisfaction of the needs of Seller's and
Shareholder’s ereditors.  Seller and Sharcholder further acknowledges that - Seller and
Shareholder arc agresing to the covenams set forth in Sections 1, 3 and 4 hereof: () In
consideration of the substantial economic benefits derived by Seller and Shareholder under the
terms of the Asset Agreement; and (i) to induce the Purchaser 1o enter into the Assef Agreement.
Seller and Sharcholder further acknowledge that the restrictions contained in Sections 1, 3 and 4
hereof are intended to be, and shall be, for the benefit of and shall be enforceable by, Purchaser,
the Other Protected Entities and thelr respective successors and assigns, including, without
limitetion, any suceessor to any of them, whether by Asset, consolidation, sale of stock, sale of
assets or otherwise.

6. If, at the time of enforcament of any provisions of Sections 1, 3 or 4 hereof, 2
court holds that the restrictions stated herein are unreasonable under circumstances then existing,
the parties hereto agree that the maximum period, scope or geographical area that are reasonable
under such ciroumstances shall be substituted for the stated period, scope or area, and that the
court shall be sllowed to revise the resfrictions contained in Sections 1, 3 and 4 hereof to cover
the maxtmum period, scope and area permitied by law.

7 Without intending to limit the remedies available 1o Purchaser, the Other
Protectsd Entities and their respective successors and assigns, Selter and Shareholder further
agree that damages at Jaw will be an insufficient remedy to Purchaser or Other Frotected Entities
if Seller or Sharsholder breach the terms of this Agreement and that Purchaser or any one o
moare of the Proteoted Entitles may apply for and have infunctive relief in any court of competent
jurisdiction te restrain the breach or threatened breach of or otherwise to specifically enforce any .
of the covenaits contained herein. Seller and Shareholder acknowledge that, in addition o all
other remedjes they may have, Purchaser, the Other Protected Entities and their respective
successors and assigns will be entitled to temporary and permanent injunction relief to enforce
the provisions of this Agrezment, and that such relief may be granted without prior actual notice
and without the necessity, or proving, of actual damages sustained by the Puchaser, the Other
Protected Enfities or thelr successors and assigns, and without posting & bond or other seowrity.

8. This Agreement shell become effeciive upon the execution of the Asset
Agreement by each of the parties thareto,
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9. Whenever possible, each provision of this Agreement shall be interpreted in such
manner as to be effective and valid under applicable law, but if any provision of this Agreement
is held to ba invalid, illegal or unenforceable in any respect under applicable law or rule in any
jurisdiction, such invalidity, Mlegality or wnenforcesbility shall not affect the validity, legality or
enforceability of any other provision of this Agreement, or the valigity, legality or enforceability
of such provision in any other jurisdiction, but ¢his Agreement shall be reformed, constroed and
enforced in such jurdsdiction as if such invalig, illegal or unenforceable provision had never bean
contdined herein. Furthermore, in lieu of each such illegal. invalid or vnenforceable provision
there shall be added automatically, in such jurisdiction, as part of this Agreement, provisions as
similar in tesres 10 such illegal, invalid or wnenforcesble provisions as may be possible and be
legal, valid and enforceable. '

_ 10.  This Agreement shall be govemed by and construed (both as to validity and
performance) in accordance with the Iaws of the State of North Carolina without giving effect to
the principles thereof relating to conflict of Jaw.

13, Seller and Shareholder agree 1o indernify and hold barmless the Purchaser, the
Qther Protected Entities and their respactive successors and assigns frorn and against any action,
claim, or procesding and any costs, expenses, or other liabilities arising therefrom (including,
without limitation, seasonable attorneys' fees and expenses), as and when incusred, as a result of
{the breach of any provision of this Agreement by Seller or Shareholder,

12.  The obligalions sef forth in this Agreement shall be continuing and shall survive
the termination of any other agrecment between any of the parties hereto. Except where stated
otherwise, or with the prior wiitten consent of the Purchaser, the agreements, coveaants,
undertakings, and obligations set forth herein shali be regarded as continuing in fill force end
gffect without limit in point of time.

13. . This Agreément shall be enforceable by each party hereto and their rsspective
heirs, executors, sdministrators, legal representatives, sucoessors and assigns.

‘14, '[Intentionally deleted.]

=
15.  (a) Each of the pariies hereto hereby irrgy c-a\%‘h /dei;ion ly submits, for
ftself and &s property, 1o the furisdiction of courts mt‘hng"i‘%n ¥ s onnty and any
appellate cowrt hearing appeals from such cotwts in any action or proceeding arising out of or
releting to this Agreement. Each of the parties hereto hereby irrevocably and unconditionally
agrees to cammence all claims in xespect of any such action or proceeding in the United States
District Court for the Distriot of New Jersey or, if, for jurisdictional purposes, such suit, action or
other proceeding rnay not be brought in sueh cowmt, in the Superior Court of the State of New
Jersey. Each, of the parties hereto agrees that 2 final judgment in any such action or procesding
shall be conclusive and may be enforced in other jurisdictions by suit on the Judgment or in any
other manner provided by law,

b}  Each of the parties hereto hereby jrrevocably and unconditionally waives,
10 the fullest extent it may legally and effectively do so, any objection which it may now or
hereafter have to the laying of venue of any suif, action or procesding arising out of, ot relating
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to, this Agreement, in any court specified in Section 15(2) hereof. Each of the pariies hereto
hereby irrevoeably waives, to the fillest extent permitied by law, the defense of an inconvenient
forum to the maintenance of such action or proceeding in any such count,

{¢)  Each pariy to this Agreement further irrevocably agrees that service of all
writs, process and summonses in any proceeding or any suit, action, proceeding to enforce or
exeoute any judgment brought against it in the State of New Jersey may be made by certified or
registered mail reun receipt requested at the address given for such party in Section 16 hereof
{or such other address for such party as shall be specified by noties given pursuant to Section 16
hereof), Each party hereby imevocably walves any objection to 'such service of process and
further Irrevocably waives and agrees not to plead or claim in any action or proceeding
comuenced hereunder that servics of process was in any way invalid or ineffective. Nothing in
this Agresment will afftct the right of any pavty to this Agreement to serve process in auy other
menner permitted by law, or to commence legal proceedings, or otherwise procesd againsi, any
other perty to this Agreement in any other jurisdiction. .-

16.  All notices and other communications required or pemitted hersunder
shall be in writing and shall be deamed given when delivered personally or by overnight eourier
to the following address of the other party hereto (or sush other address for such party as shall be
spacified by notice given pursuant to this Section).

Seller:
Elegant Beverage Products LLC
Imperial Unlimited Service Inc.
132 Conifer Drive
Statesville, NC 288625
Telecopy:
Telephone:
Erasil:

with copy to: Crosswhite, Crosswhite, Ashley & Johnson, PLLC
239 East Broad Stezet
Statesville, NC 28677
Telecopy: 704-873-5363
Telephone: 704-873-7233
Email: rerosswhite@crosswhitelaw.com

Sharehelder: Kathleen E. Dotoli
Ludine Thomas Dotoli -
372 Brawley Scheol Rd.
Mooresville NC 28117
Telecopy:
Telephone: 704-361-7215
Email: tomdot{@aol.com

with copy to: Crosswhite, Crosswhite, Ashley & Johnson, PLLC
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239 East Broad Street

Statesville, NC 28677

Telecopy: 704-873-5363

Telephone; 704-873-7233

Email: rerosswhite@crosswhitelaw.com

FPurchaser: Beverage Systems of The Carclinas, LLC
120 Penmarc Dr. Ste 118
Raleigh NC 27603
Telecopy:
Telephone:
Email:

with copy to: Scheakman Jennings LLC

) 2109 Pennington Road
West Trenton, NJ 08638
Attn: Martin J. Jennings, Jr., Esq.
Telecopy: (609) 530-1184
Telephone: (609} 883-8000
Bmail: jjenns@aol.com

17. - & EACH PARTY HERETO HEREBY ACKNOWLEDGES
AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER THIS
AGREEMENT I8 LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES,
AND THEREFORE, TO THE MAXIMUM EXTENT PERMITTED BY LAW, IT
HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT ITMAY
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION PIRECTLY OR
INDIRECTLY ARISING OUT OF, OR RELATING TO, THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY.

()  Each party cerfifies and acknowledges that (i) it emderstands and has
considered the implications of waivers In Section 17(2) hereof, (ii) it makes such waivers
voluatarily, and (jif) it has been Induced to enter into this Agreement by emong other things, the
rutual waivers and ceruﬂcatzons $n Sections 15 and 17 hereof. -

18.  This Agreement may be executed in one or more counterparts, each of
which shall be deemed an original but all of which together shall constitute one and the same
instrument. Signatures on this Agreement may be cornmunicated by facsimile transmission or by
email in protected disk format (“pdf”) and sheil be binding upon the parties so transmitting their
signahires. Counterperts with original signatures shall be provided to the other partics following
the applicable facsimile transmission or pdf; provided, that the fallure to provide the original
counterpait shall have po effect on the validity or the binding natue of this Agreement.

19.  The Protected Entitles thar are not parties to this Agreement are third party
beneficiaries of this Agresment and may enforce the terms of this Agreement  the extent Seller
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' violates or impinges upon any of their rights hereunder even thoubh they are not parties to this

Agreement.

-20.  Each party hereto shall pay its or his own expenses incident to the
negotiation, preparetion and execution of this Agreement. The foregoing shall not affect the
legal right that any perty hereto may have to recover expenses from any other party that breaches
its obligations herasunder.

21 The provisions of this Agreement may be amended or wazived only by the
written agreement of all of the partics hereto, and no course of conduct or faihwre or delay in
enforeing the provisions of this Agreement shall affect the validity, binding effect or
enforceability of this Agreement. The waiver by any party hereto of 2 breach or vwla.uon of any
term or provision of this Agreement shall not operate nor be construed as a waiver of any
subsequeni breach or violation.

22,  The parties acknowledge and agree that (i) each party and its counsel have
reviewed the farms and provisions of this Agreement and have contributed to its revision, (ii) the
normal rule of construction, o the effect that any ambignities ace resolved against the drafting

party, shall not be employed in the interpretation of it, and (iil) the tenms and provisions of this -

Agreement shall be construed fairly as to &l parties hereto and not in favor of or against any
party, regardless of which party was generally responsible for the preparation of this Agrezment.
73, The obligations of pursuaut to this Agreement are in
addition to, and indspendent of, any obligations Seller may have 1o Purchaser under the Asset
Agresment, the Employment Agrzement or any other agreement. .

[The remainder of this page is left intentionally blank]
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¥ the foregoing is acceptable to you, please acknowledge this letter agrezment
znd the enclosed copies where indicated below, and kindly retum a fully executed counferpart of

this letter Agreement {o us.
Beverage Systems of The Carolinas, LLC
By: M_//M /_d_ccs.af—\?‘
Name
Title: Managing Member
AGREED AND ACCEPTED:
, Elegant BeverageTroducts, LLC
Ly
ot Do
y: Kefhleen Dotoli

Imperm/\ ”Efnhmlf‘d rvice Ine.
o \[-

T
=ik

\ \\Uwf\{?n N W

'?igi%&-gzééJ?

7

“TFhomas Dotoli

(Signatare Page to Non-Campetition, Non-Selieitation and Confidenfiality Agreement)
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STATE OF NORTH CAROLINA
| : VERIFICATION
COUNTY OF IREDELL

MARK GANDINO, as Manager of BEVERAGE SYSTEMS OF THE
CAROLINAS, LLC, first being duly sworn, alleges and says:

That he is Manager of Plaindiff in the foregoing action; that he has read the
attached Complaint and knows the contents thereof; that the same is true of his own

knowledge, except as to those matters and things stated therein upon information: and
belief, and as to those, he believes them to be true.

This i ‘,]/1_ day of June, 2012.

BEVERAGE SYSTEMS OF THE CAROLINAS, LLC

By: %/Méig

“MARK GANDINO, Manager _

Sworn fo and subscribed before me,

This l LH/L day of June, 2012.

o
| Kora B
Dﬁ@é}ff/@@e\w 5"&-“' wOTARy, ?ﬂ%
Eebecca M. E-eine , Notary Public i3 sygue Si
£ :§
My Commission Expires: _© CP"“ 23 2 0_} “ "'«i?% N
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-STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
' 5‘:’;%— EFSUPERIOR COURT DIVISION
| Bawe R
COUNTY OF IREDELL " FILE NO: 12 CVS 1519

 BEVERAGE SYSTEMS OF THE 57 JWl {9 PH 1113
S’L v ' IETE A F N
CAROLINAS, LL.C : F@%«w YN

g

Plaintiff,
_ P

Vs, AFFIDAVIT

. ASSOCIATED BEVERAGE REPAIR,

LLC, LUDINE DOTOLI, and CHERYL
DOTOLI, '

Defendants.

Nt Nt M’ Namt st Nt Nt Nvqut” Vet

KEVIN C. DONALDSON, attorney for the plainiiff, being first duly sworn, deposes and saysi o

1. That he is the attorney for the plaintiff in this action.

2. That the defendant, Ludine Dotoli, is subject to service of process in accordance with |
Rule 4(j2)(2) of the North Carolina Rules of Civil Procedure. '

3. That the Summons and Complaint in this action were deposited in the United States Post
Office for mailing by certified mail, return receipt requested. _

4. That said Summons and Complaint were, in fact, reéeived by the defendant, Lud'lrié: '
Dotoli, as evidenced by the attached certified receipt indicating delivery to the defendant.

5. That the genuine receipt of delivery to the defendant, Ludine Dotol, is attached hereto |
indicating that service was accomplished on June 18, 2012. '

This the 18™ day of June, 2012.

 JONES, CHILDERS, McLURKIN & DONALDSON, PLLC: -
Attormeys for the Plaintiff '

:e;y%v\C w |

KevinC: DonaldSon.
P. 0. Box 3010
Mooresville, NC 28117
(704) 664-1127

Sworh to and subscribed bhefore me, —

this 18" day of June, 2012. _ - SCA M,

Rebecca M. Kehe, Notary Public g_
My commission expires: September 23, 2014 g_% PusL
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Hovin 6. Donaldson ..
Janes, Childars, Melurldn & DonaldsanRILE
PO, Box 3010
Mooreaville, NG 28117

COMF‘LETE THIS SECTION ON DELIVERY: Bils II 'Ili
"/\f ‘“ﬁ J e 9414 7112 0108 0995 wss 89
‘ > edBy og;gb% Cloar) _

RETURN RECEIPT REQUESTED

Anticle Addressed To:

PS Form 3800 6/0.

. Addressea’s Address (i Difarent From Address Used by Sendor,) ]HI!"HII“IHH’{!IHIlEl]IIH[E[HI"II‘!!!E?I [ilit!;!l! i

LUDWNE DOTOLF

18928 VICTORIA BAY DRIVE
GORNELIUS NC 28031-5535
.|\ city .

State  ZIP +4 Code
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Delivery Address
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STATE OF NORTH CAROLINA “287N THE GENER, COURT OF JUSTICE
| - SUPERIOR COURT DIVISION
COUNTY OF IREDELL Fii [ FILENO: 12 VS 1519

Rl oy

BEVERAGE SYSTEMS OF THE
CAROLINAS, LLC,

Plaintiff,

VS, ‘
ASSOCIATED BEVERAGE REPAIR,
I'LC, LUDINE DOTOLI, and CHERYL
DOTOLI,

Defendants.

KEVIN C. DONALDSON, attorney for the plaintiff, being first duly sworn, deposes and says:

1. That he is the attorney for the plaintiff in this action.

2. That the defendant, Associated Beverage Repalr LLC, is subject to service of process in )
accordance with Rule 4(j2)(2) of the North Carolina Rules of Civil Procedure

3. That the Summons and Complaint in this action were deposited in the United States Post .
Office for mailing by certified mail, return receipt requested.

4. That said Summons and Complaint were, in fact, received by the defendant, Associated
Beverage Repair, LLC c/o Cheryl Dotoli, its Registered Agent, as evidenced by the attached certifi ed-
receipt indicating delivery o the defendant. '

5. That the genuine receipt of delivery to the defendant, Associated Beverage Repair, LLC c/o

Chery! Dotoli, lts Registered Agent, is attached hereto indicating that service was accomphshed on June
16, 2012.

This the 18" day of June, 2012.

JONES, CHILDERS, McLURKIN & DONALDSON, PLLC
Attorneys for the Plaintiff

Kevin C. Donaldson

P. O. Box 3010
Mooresville, NC 28117
(704) 664-1127

Swom to and subscribed before me, Ay,

S
this 18" day of June, 2012. . Jo

$ >3
Leleondl Yone [ s

Rebecca M. Kehe, Notary Public % Bpg© S
My commission expires: September 23, 2014




-3

At Denaideon

iunes, Childers, MaLufkin & Donaltson, PLLE
03 Box 3046

Vi crasvilts, WO 28117

ate of Delivery

Secondary Address ! Sulte [ Apl. / Floor  {Please Print Gisarly)

Delivery Addrass

"Clty State _ ZIP + 4 Code

D. Addrassao's Address (if Diterent From Adirass Used by Sandor.)]

ot

ARSI AT Ve

HEEETRER

RETURN RECEIPT REQUESTED
Atticle Addressed To:

Fiéli;@ﬂ;ﬂi!l}Ei!!llll?silEIiﬂ&lEEIEIE!l!lltlﬁlil!giéi?ilﬁlig

ASSOUCIATED BEVERAGE REPAIR, LLC

G2 CHERYL DOTOUL, ITS REGISTERED AGENT
18322 VICTORIA BAY DRIVE

CORKELIUS NC 28031-5535




“USPS.com® - Track & Confirm _30- : Page 1 of 1
Erglish . Rustomer Service USPS Moblie Register] Signin

E USPS"cGM. Search USPS.com or Track Pad_sages

Quick Tocis $hip a Package Send Mail - Manage Your Mail Shop Business Solutions

Track & Confirm

YOLR LABEL NUNBER ' SERVICE - SIATUSOFYOURNEM  DATEATIME LOCATION FERTURES
 B6147142016805051 20772 . ; Fist-Class iai® Dsiiveted Jhns 18, 2012, 3:47 pm CORNELIUS, NC 23031 | Centifled Mail™
b ' : : Retum Receipt
Amival atUnit - Junie 18, 2012, 8:53 amn CORNELIUS, NG 238051
i Blectronic Shipping Info  June 15, 2012
: Received ‘
! Processed at USPS June 185, 2012, {4 pm CHARLOTTE, NG 28228
i Origin Sort Facifity
5 Avcepled at USPS June 15, 2012, 7:50 pm MOORESVILLE, NC 28117
H Origin Sort Faciity :
¥
@ )
Check on Another fem i ~
Whet's your labe) {of receipt) number? ;‘ % . -%
i et s
i ke
; a——
é o - ¥
HE 0%
| S
' i
LEGAL ON USPS.COM ON ABOUT.USPS.COM OTHER USP P
. Privacy Polley Government Services » About USPS Home » Rusihess Dmor Gateway »
Termsof Usg» Buy Stamps & Shap» Newsroom » Postal ka s D
FOlAr it Label with Poslage » Mait Servce Lipdales » tnapecier General ;
Ne FEAR ActEECHDaMa » Customer Senvica» Forms & Publications » Pestal Explorer »

Site: Indiex » Carearss

Copyright® 2012 USPS. All Rights Resernved.

https://tools.usps.com/go/TrackConfirmAction.action 6/18/2012




VS,

-31-
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

| i Eyy  SUPERIOR COURT DIVISION
COUNTY OF IREDELL FILED  FiLeno 12 cvs 1519

BEVERAGE SYSTEMS OF THE 2817 41 1%
CAROLINAS, LLC, )

IREETY, s 88,
Pizintiff, L)
_ - BY PR

) AFFIDAVIT
' )
ASSOCIATED BEVERAGE REPAIR, )
LLC, LUDINE BOTOLI, and CHERYL )
DOTOLI, )
)
Defendants. )
)

KEVIN C. DONALDSON, aﬁome_y for the plaintiff, being first duly swomn, deposes and séys_:.:-' "
1. That he is the attorney for the plaintiff in this action. |

2. That the defendant, Cheryl Dotoli, is subject to service of process in accordance with
Rule 4(j2)(2) of the North Carolina Rules of Civil Procedure. g

3. That the Summons and Complaint in this action were deposited in the United States Post L
- Office for mailing by certified mail, return receipt requested. :

4. That said Summons and Complaint were, in fact, received by the defendant, Cheryl
Dotoli, as evidenced by the attached certified receipt indicating delivery to the defendant. . '

5. That the genuine receipt of delivery to the defendant, Cheryl Dotoli, is attached hereto”
ing:licating that service was accomplished on June 186, 2012. s

This the 18™ day of June, 2012.

JONES, CHILDERS, McL.URKIN & DONALDSON, PLLC
Attorneys for the Plaintiff o

| By:%ﬂ%c'w .

Kevin C. Donaldson
P. O. Box 3010
Mooresville, NC 28117
(704) 664-1127

Sworn to and subscribed before me, iy,

this 18" day of June, 2012, SEOM M. /%';‘
- o oy
W% Y éo“mm’ %
Rebecca M. Kehe, Notary Public ".;..5-) Pu%\'\c’ =§
My commission expires: September 23, 2014 ) \5\‘ &
| ""s:{ \) “‘9“

T
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) [ ainsll 33 —rr
NORTH CAROLINA - & Il T THE GENERAL COURT OF JUSTICE
: SUPERIOR COURT DIVISION
IREDELL COUNTY 12807 -4 PH 2: 3k 12 Cvs 1519

Beverage Systems of the-nc: lonymm
ATy WD oounTY. £ .
)

Plaintﬁﬁiébv

B

)
Vs, ) ANSWER
) {Jury Trial Demanded)
Assocliated Beverage Repair,)
LLC, Ludine Dotoli and
Cheryl Dotoli,

)
)
)
).

Defendants
Defendants, answering and otherwise responding to the
Complaint filed in this cause, says:
PARTIES
1. Admitted.
2. Admitted.
3. Admitted,
BACKGROUND
4. Associated Beverage installs and services beverage

dispensing equipment in parts of North Carolina and parts of South

Carolina; it does not supply beverage products anywhere.
5. Admitted.
6.  Denied.
7. Admitted.
8. Admitted.
9. Admitted.
10. Admitted.

11. Admitted.
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12. Admitted.

13. Admitted.

14, Admitted.

15.  Admitted.

16. The allegations in paragraph 16 of the Complaint are
admitted, except to the extent that the Agreement included current
customers of Elegant Beverage and Imperial, which is denied.

17. Admitted.

18. Admitted.

19, Admitted.

20. Admitted.

21. Admitted.

22. Denied.

23. The Agreement attached as Exhibit A to the Complaint
" speaks for itself and is the best evidence of its terms.

24, It is admitted that the sum of $10,000 was included in
the gross purchase price of $650,000; these Defendants do not know
whether any of said $10,000 has been paid.

25. The commitments made by the Dotolis, including Ludine
Dotoli, are as defined in the Agreement.

26. Defendants have no knowledge of the allegations in
paragraph 26, and therefore deny the same.

27. These Defencdants have no knowledge as to what Plaintiff
learned at ' any time, and therefore deny the allegations in

paragraph 27, of the Complaint.'
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28. Defendants have no knowledge concerning the allegations
in paragraph 28 of the Complaint, and therefore deny the séme,
except Zfor the allegation that Defendant Associated ‘began to
compete with Plaintiff, which is admitted.

29. Defendants have no knowledge concerning the allegations
in paragraph 29 of the Complaint,.and therefore deny the same,

30. Defendants have no knowledge as to the allegations in
paragraph 30 of the Complaint, and therefore deny the same.

: 31. Defendants are without information concerning the

allegations in paragraph 31 of the Complaint, and therefore deny
the same. Defendants do say, however, that Associated had not béen-
engaged to perform any services on or before March i7, 2011,

because Associated had not yet been created.

32. Defendants are without information regarding the
allegations in paragraph 32 of the Complaint, and therefore deny
the same.

33. Defendaﬁts are without information regarding the
allegations in paragraph 33 of the Complaint, and therefore deny .
the same. ‘

34. Defendants are without iﬁformation regarding the
allegatiqns in paragraph 34 of the Complaint, and therefore deﬁy
the same. |

35. Defendants are without information regarding <the

allegations in paragraph 35 of the Complaint, and therefore deny
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the same; it is admitted, however, that Number 866-790-04%0 is the
telephone number of Thomas and Kathleen Dotoli.

36. Defendants are without information regarding the
allegations in paragraph 36 of the Complaint, and_thereforg deny
the same.

37. Defendants are without information regarding the
allegations in paragraph 37 of the Complaint, and therefore deny
the same.

38. Defendants are without information regarding the
allegatipns in paragraph 38 of the Complaint, and therefore deny -
the same.

39. Defendants are without information regarding the
allegations in paragraph 39 of the Complaint, and therefore deny
the same. |

40. It is admitted that Plaintiff’s attorney sent to counsel
for Tom and Kathleen Dotoli the letter referred to in paragraph 40
of the Complaint, alleging the matters set out in paragraph 40.

41, Denied.

42, Denied; the civil action referred to in paragraph 42 of
the Complaint has been resolved.

43. Admitted;

44. Admitted.

45. Admitted.

46.  Denied.
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47, Denied.

48. The allegations in paragraph 48 of the Complaint are

denied, inasmuch as there were no customer lists and no customer

contracts acquired by Plaintiff under the 2009 Agreement.
49. The allegations in paragraph 49 of the Complaint are
denied; in reality, various customers of Plaintiff have contacted

Associated for the purpose of engaging Associated’s service, and

Associated has responded to those requests; Defendants are without

information concerning the remaining allegations in paragraph 49,
and the same are therefore denied.

50. Denied.

51. Denied.

FIRST CAUSE OF ACTION
(Breach of Non~Competition Agreement as to Ludine Dotoll)

52. The allegations in paragraphs 1 - 51 of the Complaint,
inéo;porated by reference into paragraph 52, afe admitted and
denied in the same mammer as referred to above.

53. It is admitted that Ludine Dotoli signed the Non-
Competition Agreement referred to in paragraph 53 of the Complaint.

54, Ludine Dotoli is without information concerning the
allegations in paragraph 54 of the Complaint, and therefore denies
the same.

55. Denied.

56. Denied.
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SECOND CAUSE OF ACTION
(Injunctive Relief and Damages as to Ludine Dotoli)

57. The allegations in paragraphs 1 - 56 of the Complaint,
incorporated by reference into paragraph 57, are admitted and -
denied in the same manner as referred to above.

58. Denied.

59. Denied.
60. Denied.
61. The Non-Competition Agreement referred to in paragraph 61

is the best evidence of its terms and speaks for itself.

62. It is admitted that Defendant Associated, with the help
of Ludine Dotoli, intends to compete with Plaintiff; it is denied
that such competition violates any Non~-Competition Agreement.

THIRD CAUSE OF ACTION
(Tortuous Interference With Contract)

63. The allegations.in paragraphs 1 - 62 of the Complaint,
incorporated by reference into paragraph 63, are admitted and
denied in the same manner as referred to zbove.

64, It is denied that any contracts or customers were
transferred to Beverage sttems at the time of the purchase of the
business; the allegations in paragraph 64 are therefore denied.

65. Denied.

66. Denied; the previous customers of Plaintiff sought ocut
the services.of the Defendants. .

67. Denied.

68. Denied.
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69, Denied.

FCURTH CAUSE OF ACTION
(Punitive Damages)

70. The allegations in paragraphs 1 - 69 of the Complaint,
incorporated by reference into péragraph 70, are admitted and
denied in the same manner and to the same extent as set out above.

71. Denied.

FIFTH CAUSE OF ACTION

72, The allegations in paragraphs 1 - 71 of the Complaint,
incorporated by reference into paragraph 72, are admitted and
denied in the same manner and to the same extent as set out above,

73. Denied.

74, Denied.

75. Denied.

76. Denied.

77, Denied.

FURTHFR ANSWER AND DEFENSES

As and for their further Answer and Defenses to the Complaint
filed in this cause, and in bar of the right of Plaintiff to
recover anything from the Defendants, the Defendants say:

FIRST FURTHER DEFENSE
(Associated Beverage Repair, LLC) -

1. Associated Beverage Repair, LLC (hereafter “Associated”),
was organized on April 7, 2011, by filing its Articles of
Organization in the office of the North Carolina Secretary of

State.
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2. Associated is not a party to the Asset Purchase Agreement
or to the Non—Competition; Non-Sclicitation and Confidentiality
Agreement (the “Non-Competition Aggeement”) referred to in the
Complaint.

3. Associated is not bound by any Agreement to which it was
not a party.

&, In any event, the Non-Competition Agreement is too broad
in its scope to be enforceable in North Carolina, inasmuch as it.
embraces and seeks to prevent competition with Plaintiff in areas
where the parties to this Agreement nevexr operated.

5. Further, as- Associated is informed and believes,
Plaintiff never had any contract with any customer which gave to
Plaintiff the right to provide repair services to said customer for
any defined period; that being so, Associated could not Hhave
interfered with any contract rights of the Plaintiff.

SECOND FURTHER DEFENSE
(Ludine Dotoli)

1. The Non-Competition Agreement defines as “Seller” (1)
Elegant Beverage Products, LLC, and (2) Imperial Unlimited
Services, Inc.”; it further identifies as “Shareholder” Ludine
Thomas Dotoli and Kathleen E. Dotoli with an address at “372
Brawley School Road, Mooresville, North Carolina”.

2, The Ludine Dotoli named as a Defend;nt in this cause is
the son of the Dotolis identified as “Shareholders” in the Non-

Competition Agreement; at all times relevant to this action he was
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a resident of Mecklenburg County, North Carolina, not 372 Brawley
School Road in Mooresville, North Carclina.

3. The Ludine Dotoli named a Defendant in this cause diﬁ
sign the ﬁon—Competition Agreement, but is not identified in that
document as a Seller or as a Shareholder, |

4. The Nonucbmpetition Aéreement purperts to prevent the
signétories teo the Non-Competition Agreement from éompeting with-
Plaintiff anywhere in North Carolina and anywhere in South Carolina
at anf time prior to October 1, 2014 (for five years after the
closing of the “Asset Purchase Agreement”).

3. Prior to and at the time of the signing of the Asset
Purchase Agreement and the Non-Competition Agreement, Eleganf
Beverage Products, LLC, and Imperial Unlimited Seivices, Inc., had
operated in only a confined area of North Carolina and South
Carolina, principally within a 100-mile radius of their location in
Statesville, North Carolina.

g. None of the work of Elegant Beverage Products, Inc., or
Imperial Unlimited Sexrvices, Inc., had extended into vast éieas of
Piedmoﬁt.North Carolina and the Coastal region of North Carolina,
or into the Piedmont and eastern regions of South Carolina.

7. The Non-Competition Agreement sought to prevent
competition by the signatories to that Agreement with Plaintiff in
the entire areas of North and South Carolina referred to - above.
The Non—Competition Agreement i1s void under North Caroclina law, and

therefore not enforceable against Defendant Ludine Dotoli.
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8. .As to Plaintiffs claim of Tortious Interference with
Contracts, Defendant Ludine Dotoli is informed and believes that
Plaintiff acéuired no rights under the Asset Purchase Agreement to
any contracts between the Sellers or the Shareholders under which
either or both of said parties had the right to service any
customers for any defined period of time.

9. Defendant Ludine Dotoli has no knowledge of any rights
owned by Plaintiff under any qontract between Plaintiff
and its customers; on information and belief, no such rights exist.

10. For the foregoing reasons Plaintiff’s claims against
Ludine Dotoli for Breach of Non-Competition Agreement, for
Injunctive Relief, and for Tortious Interference with Contract-
shquld be dismissed.

11. So also Plaintiff’s claims for Punitive Damages and for

damages under N.C. Gen. Stat. §75-1.1 should likewise be dismiséed,
inasmuch as both of those claims rely upon the validity of other
claims which are in fact unenforceable against Ludine Dotoli.

THIRD FURTHER DEFENSE
(Cheryl Dotoli)

1. Cheryl Dotoli is not a party to the BAsset Purchase
Agreement or the Non-Competition Agreement alleged by Plaintiff,

2. The entity executed by Cheryl Dotoli on April 2, 2011,
Associated Beverage Repair, LLC, was. not created until abéut
eighteen (18) months after the execution of fhe Asset Purchase

Agreement and the Non-Competition Agreement.
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3. Cheryl Dotoli is the sole member in Associated Beverage
Repair, LLC (hereafter “Associated”}.

4, Cheryl Dotoli does not now have, and has never had, any
knbwledge'about any contracts betweén Pléintiff'and any <f its
customers, givipg the Plaintiff the right to serve said customers
for any period of time, which contracts Plaintiff purchased from
Elegant Beverage Products, LLC, or Imperial Unlimited Serviceé;'
Inc.

5, Cheryl Dotoli has no knowledge of any other rights which
Plgintiff has develcped with any other clients,.since acqulring the
assets of Elegant and Imperial, to service such clients uﬁder a
contract binding upon both parties (Plaintiff and its customers)
for any period of time. |

6. In any event, Cheryl Dotoli and Associated ha%e the right
under common law to seek and perform a business relationship with
the customers of Plaintiff irrespective of any contract between
Plainfiff and its customers, as a means of promoting competition in
enterprise in.NorthVCarolina. | |

7. For the foregoing reasons the claims of Plaintiff against
Defendant Cheryi Dotoli should be dismissed.

Wherefore, having fully answered the Complaint, all of the
Defendants pray that Plaintiff’s actions be dismissed against each

and every Defendant, and that Plaintiff be taxed with the costs.
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Defendants further pfay that they be awarded their attorney

fees under the provisions of N.C, Gen. Stat. §75-16.1, it appearing

that they will be the prevailing parties in this cause.
This 3 day of October, 2012.

EISELE, AgHBURN, GREENE & CHAPMAN, PA

By: ’%ﬁ// é/é’

Douglds G. Eisele

N.C. State Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-6400
FAX No.: 704/924-9727




North Carolina

Iredell County

Cheryl Dotoli, being first duly sworn, deposes and says:

Thap she is the ﬁanaging Member of Associated Beverage Repair,
LLC, one of the Defendants in the above-entitled action, that she has .
read the foregoing Answer and that the same 1is true of her owﬁ'J
knowledge, except as to matters and things therein stated uponzf
information and belief, and as to those, she believes them to be true;

ASSOCIATED BEVERAGE REPAIR, LLC

/J%m(‘?\‘f?@@t

Cher ot »11

Sworn to and subscribed before me, this
3 day of October, 2012, said Affiant

being personally known to me.

%. B Lo

Notary PiiblNic

My commission expires July 27, 2017.

B LEE B SO

NOTARY PUBLIC

{REDELL COUNTY, NC
My Commission Expires 7-27-2017




-4 -

North Carclina
Iredell County

Ludine Dotoli and Cheryl Dotoli, being first duly sworn, depose
and saf:

That they are the individual Defendants in the abovementitled;;
action, that they have read the foregoing Answer and that the ééme is -
true of their own knowledge, except as to matters and things thefeihi'
stated upon information and belief, and as to those, they believe them

to be true,

\

N/ LudimeDotoli

Sworn to and subscribed before me, this
3 day of October 2012, said Affiants

‘being personally known to me.

S

' Notary Elijs
My commission expi¥es July 27, 2017.

(Notary Seall—
Mnggjﬁﬁﬂgﬁﬂ
NOTARY PUBLIC
QREDELLGOUNTY, NG s
Wy Commission lon Explres 7-ZF
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CERTIFICATE OF SERVICE

The foregoing Answer was served upen Plaintiff by mailing a

copy thereof to its attorney cof record as follows:

Mr. Kevin C. Donaldson
Jones Childers Mclurkin Donaldson

P.C. Box 3010
Mooresville, NC 28115

This _3 day of Octcber, 2012.
EISELE, ASHB GREENE & CHAPMAN PA

Douglas G. Elsele
N.C. State Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/8T§~64”
FAX No.: 704/924-

£22;

IST AIHA0D TT3
A€ Kd h~ 1302
]




—49j

w B
STATE OF NORTH CAROLINA ; mlh%erE GENERAL COURT OF JUSTICE
B A PERIOR COURT DIVISION
COUNTY OF IREDELL JFILE NO: 12 CVS 1519

'u- L-L G W™ fias

BEVERAGE SYSTEMS THE i)
CAROLINAS, LLC, i '
Plaintiff,

VS,

FIRST AMENDED COMPLAINT
ASSOCIATED BEVERAGE REPAIR,
LLC, LUDINE DOTOLI, and CHERYL
DOTOLL,

Defendants.

v\wvvvvvvvvvv

Plaintiff Beverage Systems of the Carolinas, LLC, through counsel and pursuant
to Rule 15(@) of the North Carolina Rules of Civil Procedure, amends its original
complaint against the Defendants as follows:

PARTIES

1. Plaintiff Beverage Systems of the Carolinas, LLC (‘Beverage Systems ) is
a North Carolina limited liability company with its principal place of business in Iredell -
County, North Carolina.

2. Upon information and belief, Defendant Associated Beverage Repair, LLC
(“Associated Beverage”) is a North Carolina limited liability company with its principal
place of business in Mecklenburg County, North Carolina.

3. Upon information and belief, Defendants Ludine (“Ludine”) and Cheryl
(“Cheryl™) Dotoli are, upon information and belief, citizens and residents of Meckienburg
County, North Carolina,

BACKGROUND

4, Associated Beverage is a company which supplies, installs, and services
- beverage products and beverage dispensing equipment in North Carolina and South
Carolina.

5. Upon information and belief, Associated Beverage is owned by Cheryl
Dotoli and has been so owned from April 7, 2011 through the present.

8. Ludine Dotoli is a manager of Associated Beverage.
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7. Chery['Dotoli is a member and manager of Associated Beverage.

8. In late 2008, Mark Gandino (“Gandino™, a resident and citizen of
Somerset County, New Jersey, began negotiations with Thomas and Kathleen Dotoli
the parents of Ludine Dotoli about the potential purchase of the business and assets of
Imperial Unlimited Services, Inc. (“Imperial”) and Elegant Beverage Products, LLC
(“Elegant Beverage”}.

9. In late 2008 and throughout 2009, Gandino made several trips to Iredell
County for the purpose of negotiating an asset purchase agreement for the assets and
Real Property (hereinafter defined) of Imperial and Elegant Beverage (heremafter
collectively the “Business™).

10.  While in lredell County for the purpose stated above, Gandino was shown
the facilities, assets, and financial records of Imperial and Elegant Beverage.

11.  On one trip to lredell County in early 2009, Thomas Dotoli, father of
Ludine Dotoli, gave Gandino a tour of the warehouse building and property located at
132 Conifer Drive, Statesville, North Carolina (“Real Property”). -

12.  On or about May 27, 2009, Gandino created and organized Beverage
Systems of the Carolinas, LLC under the laws of the State of North Carolina.

13. Beverage Systems is a company which supplies, msta!ls and serwces .
beverage products and beverage dispensing equipment in North Carolina.

14.  Gandino is managing member of Beverage Systems.

16.  On or about July 20, 2009, Beverage Systerhs entered into an Asset
Purchase Agreement (“Agreement”) with Elegant Beverage, Imperial, and Thomas,
Kathleen and Ludine Dotoli {collectively the “Dotolis™.

16. The Agreement provided for the sale by Elegant Beverage and Imperial
and the purchase by Beverage Systems of the Business, including but not limited to all
assefs of the businesses, trade names, customer lists, accounis receivable, current
customers and customer contracts and all equipment.

17.  The Agreement also provided for the sale by Thomas Dotoli and Kathleen
Dotoli and the purchase by Beverage Systems of the Real Property.

18. The Agreement was signed by Gandino as an authorized Member of
Beverage Systems.

18.  The total purchase price of the Agreement was $650,000.00.
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20.  The closing, sale, and purchase of the Asset Purchase Agreement and
Real Property took place on September 30, 2009.

21.  The Dotolis as officers and shareholders of Imperial and as authorized
members of Elegant Beverage signed and caused to be delivered to the closing:

a) a bill of sale and assignment for all of the assets of Elegant
Beverage and Imperial; : .

b) a general warranty deed from Thomas and Kathieen Dotoli to
Beverage Systems transferring title to the Real Property where Elegant Beverage and
Imperial are located, this deed being subsequently recorded at the Iredeil County, North
Carolina Register of Deeds. :

22 As part of the Agreement, all of the Dotolis, including Ludine Dotoli agreed
to execute a Non-Competition Agreement with Beverage Systems (Paragraph 4.01(m)
- {page 11) of the Agreement) in which the Dotolis agreed they would not compete with
the business of the Plaintiff. '

23.  The Dotolis did in fact execute such a Non-Competition, Non-Salicitation
and Confidentiality Agreement (hereinafter “Non-Competition Agreement”) at the closing
on September 30, 2009. A copy of said Non-Gompetition Agreement is attached hereto
and incorporated herein as Exhibit A.

24.  The Dotolis and Imperial and Elegant Beverage were collectively paid the '
sum of $10,000.00 by Beverage Systems as consideration for their execution of the
Non-Competition Agreement.

25.  The Dotolis, including Ludine Dotoli agreed not to compete with Beverage
Systems, as defined in the Non-Competition Agreement, within the states of North and
South Carolina for a period extending until October 14, 2014.

26. On orabout March 11, 2011, Béverage Systems received information that
Thomas Dotoli had been in contact with Bunn-O-Matic, a company which had business
with Beverage Systems.

27. Beverage Systems learned that equipment which was to be shipped to
Beverage Systems was in fact shipped to Thomas Dotoli under a new business of
Associated Beverage Repair for Ludine Dotoli as Associated Beverage was storing
eguipment at the residence of Thomas and Kathleen Dotoli.

28. This was the first time that Beverage Systems became aware of any
competing business being engaged in by any of the Dotclis.
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29.  On or about March 15, 2011, Beverage Systems received a call from a
Baker Heard of Silver Service Refreshment who believed that he was calling Ludine
Dotoli. :

30. During the call, Beverage Systems learned that Mr. Heard was calling
Ludine Dotoli to follow up on a conversation he had with Thomas Dotoli the week before
regarding a service call he wanted Ludine Dotoli to perform on a PF Chang’s restaurant
in Asheville, North Carolina.

31.  On or about March 17, 2011 Bunn-O-Matic informed Beverage Systems
that certain equipment belonging to Tetley was to be installed in the Asheville, North
Carclina area and that Associated Beverage Repair was going to do the installation.

32. Bunn-O-Matic requested that Beverage Systems turn over the equipment
to Associated Beverage Repair.

33. Further, Beverage Systems was instructed to turn over all other Tetley
eguipment in its possession to Associated Beverage Repair.

34. On or about March 18, 2011, Beverage Systems contacted Bunn-O-Matic
and requested the address and phone number for Associated Beverage Repair.

35, Bunn-O-Matic responded with the address of 372 Brawley School Road, -
Mooresville, NC (the address of Thomas and Kathleen Dotoli} and a number of 866-
790-0490 which is a phone number utilized by the Defendants in their competing
business.

36. - On or about March 21, 2011, Beverage Systems received a call from
Bunn-O-Matic, a company in which Beverage Systems did business with.

37. During that conversation, Tim Mahoney of Bunn-O-Matic, stated that both
Thomas and Ludine Dotoli had called him and told him thai Beverage Systems and
Imperial Beverage were both no longer in business in the Carolinas and that they
- wanted the contract with Bunn-O-Matic placed under their new company name of
Associated Beverage Repair.

38. The Thomas and Ludine Dotoli also told Mr. Mahoney that they had “taken
back the building and employees” which caused Mr. Mahoney to believe that Beverage
Systems could not perform service for his company any longer.

39, As a result of this conversation, the Bunn-O-Matic business was moved o
Associated Beverage from Beverage Systems.

40. On or about March 18, 2011, counsel for Beverage Systems sent
correspondence to counsel for the Dotolis and advised him of the breaches of the Non-
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Competition Agreement by the Dotolis and requesting that the Dotolis cease and desist
from such actions.

_ 41. The Dotolis did not cease and desist and have continued to violate the
Non-Competition Agreement causing damages to Beverage Systems.

42, Beverage Systems is engaged in a separate civil action against Imperial,
Elegant Beverage, Thomas Dotoli, Kathleen Dotoli and Ludine Dotoli, having file
number 10 CVS 3676, in Iredell County Superior Court in which it has alleged breach of
coniract and other causes of action {the “Initial Lawsuit”).

43. As part of the Initial Lawsuit, the Plaintiff has taken the deposition of
Ludine and Cheryl Dotoli.

44, Cheryl Dotoli has admitted to forming Associated Beverage and has
admitted that Ludine Dotoli works for Associated Beverage.

45,  Ludine Dotoli has admitted that he works for Associated Beverage.

46. Ludine Dotoli. has admitted that he is violating the non-competition -
agreement that he executed. '

47.  Ludine Dotoli has admitted that he has purposely called on customers of
Beverage Systems to try and take the business from Beverage Systems and move the
same to Associated Beverage. :

48. Ludine Dotoli has admitted that these same customers were part of the
customer lists and contracts that Beverage System purchased from him, his parents -
and Imperial and Elegant,

49. lLudine Dotoli and Associaled Beverage have taken a number of
customers from Beverage Systems causing damage to the business of Beverage
Systems. .

50. The actions of Ludine and Cheryl Dotoli and Associaied Beverage have
been intentional and have been for the purpose of interfering with the contracts and
agreements of Beverage Systems.

51. The actions of Ludine and Cheryl Dotoli and Associated Beverage have
been with the infention to harm the business of Beverage Systems and have damaged
the business of Beverage Systems.

FIRST CAUSE OF ACTION
(Breach of Non-Competition Agreement as to Ludine Dotoli)
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52. Plaintiff realleges and incorporates by reference the aliegations of the
preceding paragraphs.

53. Ludine Dotoli admittedly entered into a non-competition agreement with
Plaintiff.

54, Ludine Dotoli was paid consideration for the same.

55. Ludine Dotoli has admitted that he is violating the said non-competition
agreament.

96. Beverage Systems has suffered damages in excess of $10,000.00 as a
result of said breach.

SECOND CAUSE OF ACTION

(Preliminary and Permanent Injunctive Relief and Damages as fo Ludine Dotoli)

57.  Plaintiff realleges and incorporates by reference the allegations of the
preceding paragraphs.

58. Ludine Dotoli's misconduct in breaching the Non-Competition Agreement
as set forth above is continuing. '

59.  If unrestrained, Beverage Systems will suffer irreparable harm for which
there is no adequate legal remedy as a result of HIS breach of the Non-Competition
Agreement. '

60. Such harm is irreparable because it is impossible to: (a) determine the
impact that will occur from Ludine Dotol’s conduct and competition with Beverage
Systems; or (b) measure the full extent of monetary damages that Beverage Systems
will continue to suffer.

61.  Pursuant to the Non-Competition Agreement {Paragraph 7), Ludine Dotoli
acknowledged that in the event of a breach or threatened breach of the Non-
Competition Agreement, Beverage Systems may apply to any court of competent
jurisdiction for injunctive relief, without a showing of actual damages or posting a .
security bond.

62. Upon information and belief, unless restrained, Ludine Dotoli will continue
to compete with Beverage Systems in violation of the Non-Competition Agreement.

THIRD CAUSE OF ACTICN
(Tortious Interference with Contract)

63. Plaintiff realleges and incorporates by reference the allegations of the
preceding paragraphs.
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64. Ludine Dotoli was aware of the contracts and customers transferred to
Beverage Systems at the time of purchase of the Business. :

65. Subsequent to said purchase, Ludine and Cheryl Dotoli formed
Associated Beverage to compete with Beverage Systems. '

66. Admittedly, the Defendanis have sought after the customers of Beverage
System which were previously transferred to Beverage Systems. -

67. The Defendants have purposely and intentionally interfered with the
contracts and agreements of Beverage Systems with the intent to steal the customers
away from Beverage Systems. '

68.  The Defendants have been successful in purposely, willfully, wantonly and
intentionally taking business away from Beverage Systems with the intent to obtain the
business for themselves and to harm Beverage Systems’ business.

: 69.  The Defendants have harmed the business of Beverage Systems and as
such it has suffered damages in excess of $10,000.00.

FOURTH CAUSE OF ACTION
{(Unfair and Deceptive Trade Practices Pursuant to N.C.G.S. §75-1.1)

70.  Plaintiff realleges and incorporates by reference the allegations of the
preceding paragraphs.

71.  The conduct of all Defendants in tortuously interfering with the business of
Beverage Systems, amounts to conduct proscribed in N.C.G.S. §75-1.1, et seq., to §75-
16.2 as unfair and deceptive trade practices under North Carolina law subjecting all
~ Defendants to damages described in N.C.G.S. §75-16, etc. and attorney fees in

N.C.G.S. §75-16.1(1).

72. By tortuously interfering with the business of Beverage Systems the
Defendants engaged in a practice that was an unfair and deceptive frade practice
pursuant to N.C.G.8. §75-1.1, et seq, o §75-16.2 that offended public policy, was
immoral, unethical, oppressive, unscrupulous, and substantially injurious to Beverage
Systems. :

_ 73.  All Defendants were engaged in and affected trade or commerce within
the meaning of N.C.G.S. §75-1.1 when they damaged Beverage Systems.

74. Al Defendants, upon information and belief, willfully violated N.C.G.S.
§75-1.1, et seq, to §75-16.2.
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75. The conduct of all Defendants qualify as unfair and deceptive trade
practices under N.C.G.S. §75-1.1, et seq, to §75-16.2 and the damages of Beverage
Systems should be trebled pursuant to that statute and all Defendants are [iable.for all
court costs and reasonable attorney fees pursuant to that statute.

FIFTH CAUSE OF ACTION
(Tortious Interference with Prospective Economic Advantage)

76.  The allegations contained in the preceding paragraphs are realleged and
incorporated by reference as if fully set forth herein

77.  Upon information and belief, LLudine Dofoli was aware of the contracts and
customers that were transferred to Beverage Systems at the time it purchased the
Business.

78. Subsequent to said purchase, Ludine and Cheryl Dotoli formed
Associated Beverage to directly compete with Beverage Systems.

79.  Admittediy, the Defendants have directly contacted and solicited the
customers of Beverage Systems which were previously transferred to it in the purchase -
of the Business.

80. The Defendants have purposely and intentionally interfered with the
contracts and agreements of Beverage Systems with the intent to steal the customers
away from Beverage Systems.

81. The Defendants have been successful in purposely, willfully, wantonly and
intentionally taking business away from Beverage Systems with the intent to obtain the
business for themselves and to hamm Beverage Systems’ business,

82. Absent the Defendants' interference, Beverage Systems would have
maintained its customer base, which would have resulted in additional income and
profits for Beverage Systems.

83.- As a direct and proximate result of Defendants’ interference, Beverage
Systems was .deprived of the opportunity to conduct business with its existing
customers, and was deprived of the substantial income that such business would
produce.

84. The Defendants have interfered with Beverage Systems’ business
relationships and business expectancy with malice and for reasons not reasonably
related to the protection of their own business interests.

85. As a result of Defendants’ interference with Beverage Systems’ business
relationships and business expectancy, Beverage Systems has suffered damages in an
- amount to be proven at frial, but which are reasonably believed, and therefore alleged,
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to be in excess of $10,000.00, plus interest at the legal rate from the date of the filing of
this complaint until paid in full.

SIXTH CAUSE OF ACTION
(Punitive Damages)

86.  Plaintiff realleges and incorporates by reference the allegations of the .
preceding paragraphs. '

87.  The acfions of the Defendants were made with malice, or were wiliful and
wanton, thus entitling Beverage Systems to punitive damages in excess of Ten Thousand
Dollars ($10,000.00), plus interest thereon at the legal rate until paid in full, as permitted
by Chapter 1D of the North Carolina General Statutes. _

PRAYER FOR RELIEF

WHEREFORE, the Plaintiff, prays the Court that:

1. The Court find that the Defendant Ludine Dotoli has breached his contract with -
Plaintiff. : _

2. The Court enter Judgment against Defendant Ludine Dotoli on Plaintiffs claini for
Breach of Contract in an amount exceeding Ten Thousand Dollars ($10,000.00),
together with interest thereon at the legal rate from the date of breach until paid
in full.

3. That pursuant to Rule 65 of the North Carolina Rules of Civil Procedure, the
Court enter a preliminary and permanent injunction prohibiting Ludine Dotoli from
‘competing with the Piaintiff for a period of five years as prescribed by the Non-
Competition Agreement. : )

4. The Court enter Judgment against the Defendants, jointly and severally, on the
Plaintiff's Claim for Tortious Interference of Contract in an amount exceeding Ten
Thousand Dollars ($10,000.00), together with interest thereon at the legal rate
from the date of breach until paid in full.

5. The Court enter an award of punitive damages against the Defendants, jointly
- and severally, in an amount exceeding Ten Thousand Dollars ($10,000.00),
together with interest thereon at the legal rate from the date of breach uniil paid

in full '

6.  The Court enter Judgment against the Defendants, jointly and severally, for
treble damages on the Plaintiff's Claim for Unfair or Deceptive Trade Practices in
an amount exceeding Ten Thousand Dollars {$10,000.00), together with interest
thereon at the legal rate from the date of breach until paid in full.
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The Court award Plaintiff its reasonable attorneys’ fees on its Unfair or Deceptive
Trade Practices Claim. :

The Court enter Judgment against the Defendants, jointly and severally, on the
Plaintiff's Claim for Tortious Interference with Prospective Economic Advantage
in an amount exceeding Ten Thousand Dollars ($10,000.00), together with

interest thereon at the legal rate from the date of the filing of this complaint until
paid in full.

The Court award Plainfiff its costs in this matter.
This matter be tried before a jury on all issues so triable.

The Court grant Plaintiff such other and further relief as to the Court appears just
and proper. '

N -
This the §__day of July, 2013,

JONES, CHILDERS, MCLURKIN, &_DONALDSON PLLC

Attorneys for the PEW
Dennis W. Dorsey ' ‘Q '
P.O. Box 3010

Mooresville, NC 28117

(704) 664-1127

10
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. EXHIBIT A: NON—COMPETITION, NON-SOLICITATION and
CONFIDENTIALITY AGREEMENT

Duplicate Copy. Set forth in its entirety at R pp 15-23.
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CERTIFICATE OF SERVICE

| hereby ceriify that service of the foregoing FIRST AMENDED COMPLAINT was
made upon the attorney of record for the Defendants by the deposit of a true copy of
same in the United States mail, postage prepaid, addressed as follows:

-'-gr., -
&t s _‘3_
Douglas G. Eisele o
Eisele, Ashbum, Greene & Chapman, P.A. & i
P.O. Box 1108 T
Statesville, NC 28687-1108 & Py
B ;“:ﬁ
This the B3'> _ day of July, 2013. s D
T N
JONES, CHILDERS, McLURKIN & DONALDSON" PL“t-
Attomneys for the Plaintiff
“Dennis W. Dorseyr<s,

P.O. Box 3010 &

. Mooresville, NC 28117
Telephone: (704) 664-1127

1
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NORTH CAROLINA mQ THE GENERAL COURT OF JUSTICE
_SUPERTOR COURT DIVISION
IREDELL COUNTY 3 A5 28 A #: 5 12 CvS 1519

Beverage Systems of BREFLL CQUNTY. €56,
Carclinas, LLC, )
R )
PlainBizr ] p«k — ; _ '
) DEFENDANTS’ ANSWERS TO PLAINTIFF’S
FIRST AMENDED COMPLAINT

VS

)
: )

Associated Beverage Repair,)
LLC, Ludine Dotocli and )
Cheryl Dotoli, )
' )

)

Defendants _

Defendants answering and otherwise responding to Plaintiff's
First Amended Complaint, says:

1. Defendants incorporate herein by reference and respond to
all facts and claims alleged in the First Amended Complaint in the
same manner and to the same extent that Defendants addressed such
facts and claims in Defendants’ Answers to the First Amended
Complaint.

2. As to the FIFTH CAUSE OF ACTION in Plaintiff’s First
Amended Complaint, which contains the only new allegations
contended by'Plaiﬁtiff, Defendants say:

a. The allegations incoxporated by reference into
paragraph 76 are admitted and denied in the same manner and to
' the same extent as is set forth in Defendants’ Answers to the

original Complaint.
b. The allegations in paragraph 77 are denied, inasmich

as no ccntracts or customers “were transferred to Beverage
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c. It is-admitted that Cheryl Dotoli Fformed Associated.
Beverage; as alleged in paragraph 78, it is denied that

Associated Beverage was formed to compete with Beverage

Systems.
d. The allegations in paragraph 79 are denied.
a. The allegations in paragraph 80 are denied.
£. The allegations in paragraph 81 are denied.
g. The allegations in paragraph 82 are denied.
h. The allegations in paragraph 83 are denied.
i. The allégations in paragraph 84 are denied.
j. . The allegations in paragraph 85 are denied,.

PRAYER FOR RELIEF

Defendants pray that Plaintiff recover nothing of Defendants
based on ahy allegations in either the original Complaint ox thé
Amended Complaint.

This 40 day of august, 2013.

EISELE, BURN, GREENE & CHAPUAN, A

By: J/»/Mé

Dotiglal G. Blsdle

N.C. 3tate Bar #4330
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-6400
FAX No.: 704/924~-9727
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CERTIFICATE OF SERVICE
The attached Defendants’

Answers to Plaintiff’s First Amended
Complaint was served upon Plaintiff by mailing a copy thereof to

its attorney of record as follows

Mr. Kevin C. Donaldson

Jones Childers McLurkin Donaldson
P.O. Box 3010

Mooresville, NC 28115

This 20 day of August, 2013.

EISELE, A URN GREENE & CHAPMAN PA

Ddﬁg as G. Eisele

N.C. State Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone J04/878-6400
FAX No. & 2?2’041@24 9727
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NORTH CARQOLINA i IN THE GENERAL COURT OF JUSTICE

_ ISP 1P B X 47 SUPERIOR COURT DIVISION
IREDELL COUNTY _ 12 Cv8 1519
HEDRELL C0..0.5.0
Beverage Systems of “Ethe
Carolinas, LLC, Y
Plaintiff
v¥S. DEFENDANTS’ MOTION FOR SUMMARY

JUDGMENT ON ATL ISSUES

Associated Beverage Repalr,
LIC, Ludine Dotoli and
Cheryl Dotoli,

Defendants

C
)
neem
)
)
)
)
)
)
)
)
)
)

Defendants move pursuant to Rule 56, N.C. Rules Civ. Pro&.,

for Summary Judgment on all issues raised by the Plaintiff in this
cause. Defendants show:

1. Covenant Not to Compete - Ludine Dotcli.

Plaintiff alleges a claim against Ludine Dotoli for
breach of a Non-Competition Agreement which appears as Exhibit A to
the original Complaint filed in this cause. It appears on the face
of Exhibit A when measured against the law of North Carolina thét
the Non-Competition Agreement is unenforceable because it is too
broad in scope, as determined in earlier case law in this State.

2, Injunctive Relief Against Ludine Dotoli.

Plaintiff alleges claims for preliminary injunction,
permanent injunction and damages as to Ludine Dotoli, predicated
upon his alleged breach of a Non¥Competition Agreement appearing as
Exhibit A to the original Complaint in this cause. Since the Noﬁ*

Competition Agreement is unenforceable under North Carolina law,
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- there exists no basis for injunctive relief or damages arising from
any such breach.

3. Torticus Interference With Contract.

Plaintiff alleges against all Defendants a claim based on
the tortious interference by Defendants with contracts between
Plaintiff and its customers. This claim must fail as to all the
Defendants because Plaintiff (1) has failed to adduce any evidence
of any contracts betwéen Plaintiff and any customers, or that (2} -
if any such contracts did exist, Defendants had knowledge of any
such contracts and interfered with the same by inducing or seeking
to ihduce the breach thereof by any third party to such contracts,
for the purpose of damaging the Plaintiff.

4, Unfair and Deceptive Trade Practices.

Plaintiff alleges claims against all Defendants based on
violations of the North Carclina Unfair and Deceptive Trade

Practices Act (N.C, Gen. Stat. §75-1.1, et seqg.), the predicate

Acts for which are the alleged violation by Ludine Dotoli on a Non-—
Competition Agreement and the alleged tortious interference by all
the Defendants with contracts between Plaintiff and its customers.

There is no basis for a Chapter 75 claim because the wrongful écts
upon which that claim relies did not OCCuﬁ.

5. Tortious Interference With Prospective Business

Advantage.
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Plaintiff alieges against all Defendants a claim forA
Tortious Interference With Prospective Business Advantage. This
claim, which is a tort in North Carolina, reduires both allegation
énd proof that Defendants induced a third party to refrain from
entering into a contract with the Plaintiff without justification,
and that a contract or contracts Would have ensued buf for
Defendants” interference. There 1s neither allegation nor any
evidence in the record that any of the Defendants induced a third.
'party to refrain from entering into a contract with the Plaintiff.

This claim therefore fails as a matter of law.

6. Punitive Damages.

Relying on its previous alleégations and claims, Plaintiff
asserts a claim for Punitive Damages “as permitted by Chapter 1@ of
the North Carolina General Statﬁtes”. This claim must fail because
there is no evidence to support the underlying claims of (1) breach
of a Non-Compete Agreement, (2) tortious interference with a
contract, (3) unfailr and deceptive trade practices, or (4) torticus
interference with a prospective business advantage.

Wherefore, Defendants pray that the Court dismiss each and
every of the claims alleged by the Plaintiff, it appearing as a
matter of law either that (1) such claims are not supported by the
law of North Carelina, or (2) that there_is no factual basis to

support any of the claims.
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day of September, 2013.

EISELE, BURN, GREENE & CHAEPMAN,

By:

bl Cdo

PA

Doug . EiseleV

N. C St ¢ Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 286877
Telephone: 704/878-6400
FAX No.: 704/924-9727
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CERTIFICATE OF SERVICE
The attached Defendants’

Motion for Summary Judgment on All
Issues was served upon:Plaintiff by mailing a copy thereof to its

attorney of record as follows:

Mr. Kevin C. Donaldson 73

Jones Childers MclLurkin Donaldson
P.0. Box 3010

Mooresville, NC 28115
This jl day of September, 2013.

EISELE,

'By:

Dotgl G. Eisele

N.C. ate Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677 .
Telephone: 704/878-6400
FAX No.: 704/924-9727
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NORTH CAROLINA ST 1y THE CENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

IREDELL COUNTY Ry &TG 12 Cvs 1519

wsnlf)
v Eh
J“_f. T
e o
"
2 “‘ﬂ)
-
L]
g

Beverage Systems,
Carolinas, LLC, itk

P1& ¥Rt £ Ny~ |
NOTICE 'OF HEARING OF
MOTION FOR SUMMARY JUDGMENT
ON ALL ISSUES

vs.

)
)
)
Associated Beverage Repair,)
LLC, Ludine Dotoli and )
Cheryl Dotoli, )
- )

befendants )

To: Beverage Systems of the Carolinas, LLC, by and
through its attorney of record, Xevin C. Donaldson of
the firm Jones, Childers, McLurkin & Donaldson, PLLC,
P.O. Box 3010, Mooresville, North Carolina, 28117
TAKE NOTICE that the Defendants have this date filed Motion
for Summary Judgment on All Issues in the above matter. Defendants
have scheduled a hearing in the above matter in the General Court
of Justice, Superior Court Division at the Hall of Justice in
Statesville, Iredell County, North Carolina, beginning at 10:00
o'clock a.m., on the 30th day of September, 2013, or as soon
thereafter as may be convenient to the Court.

This [ day of September, 2013:

EISELE, A URN, GREENE & CHAPMAN, PAa

sve_ UnLl Ai[

Dougllas G. Eisele’

N.C.' State Bar #4930
Attorneye for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-64Q0
FaX: 704/924-9727
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CERTIFICATE OF SERVICE

The foregoing Notice was served upon the Plaintiff by mailing
a copy théreof to its attorney of record as follows:

Mr. Kevin . Dopaldson
Jones, Childers, McLurkin & Donaldaon, PLLC
P.0. Box 3010 . o~

Mooresville, NC 28117-3010 w2

This /1 day of September, 2013.

EISELE, ABHBURN, GREENE & é h

By:__4 f///ﬂ// Z/

pdquglad G. Eisele

N.C. State Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-6400
FAX No.: 704/924-9727
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L%‘L”':} IN THE GENERAL COURT OF JUSTICE
SUPERTIOR COURT DIVISIQN

NORTE CAROﬁINA

TREDELL COUNTY BiISEP 18 P 222 oy COURT DI
Beverage Systems ofyfie: CuUii™ C.o.t
Carolinas, LLC, )
DlaiBtaff Ty s o
vs. ) N

)
Associated Beverage Repair,)
L1LC, Ludine Dotoli and }

Cheryl Dotoli, )
; )
Defendants )

Comes” now Loudine Dotoli, who, being first duly sworn, says:

I am the Loudine Dotoli named as a Defendant in the above action.

- Cheryl Dotoli, the other individual Defendant, is, and at all times.

germane to this action was, my wife. The Defendant Associated

Beverage Repair, LLC, is a limited liability company created by my

wife on April 7, 2011. She is the sole member in Associated Beverage &

Repair, LLC (hereafter “Associated”).

I was previously involved as a member in Elegant Beverage_?A
Products, LLC (hereafter “Elegant”), along with my mother, Kathleen.-
Dotﬁli (hereafter “Kathy”). FElegant was in the business of selling
high-end coffee and tea products to hotels, commercial restaurants-and
other institutions which sold high'quality coffee agnd tea to itS':
clientele. Elegant’s business began in 2008.

Prior to the time that Kathy and I created Elegant, my father,
Tom Dotoli, and my mother, Kathy Dotoli, had owned and operated a

company known as Imperial Unlimited Services, Inc. {hereafter °
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“Imperial”). Inperial was engaged in the business of servicinQi'
beverage dispensing equipment, such as soft drink dispensers 'in :
establishments like McDonald’s, Burger King and other fast-food.
stores, in which the dispensing equipment was either owned by the
manufacturer or distributor of the dispensing equipment, or which had -~
been sold by a manufacturer or distributor to the end user. My'father;n
Tom Dotoli and I were the principal technicians employed by Imperial:-
who called upon Imperial’s clientele to repair or replace dispensing -
eguipment provided by various manufacturers.
On ox about July 20, 2009, Beverage Systems of the Carolinas, LLC. -
(hereafter “Beverage”), an entity created by a man named Marﬁ Gandino.
from New Jersey, bought the assets of Elegant and Imperial from my
mother,.my father and me under an Asset Purchase Agreement attached -
hereto as Exhibit 1. Beverage also purchased from my parents.aﬁ,
building owned by them on Conifer Drive in Statesville, from which thez;
operations of Elegant and'Imperial were conducted. In conjunctioﬁ”
with the Asset Purchase Agreeme3nt, Tom, Kathy and I signed a ﬁon—.
Competition, Non-Solicitation and Confidentiality Agreement attached
hereto as Exhibit 2 (the “Non~Comp” Agreement). The Non-Comp -
Agreement provides in part: ‘
"l. Subject to the provisions of Section 6 hereof, Seller ;'
and Sharehclder shall not, from the effective date of the Asset
. Agreement in the states of North Carolina or South Caroclina until
the earlier of (i) October 1,2 014 (the “Non-Competition
- Period”), or (ii) such other period of time as may be the maximum .
permissible period of enforceability of this covenant (the.’

“Termination Date”, without the prior written consent of. -
Purchaser, directly or indirectly for himself or on behalf of or:
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in conjunction with any person, partnership, corporation or other

entity, compete, own, operate, control, or participate or engage :
in the ownership, management, operation or control of, or be
connected with as an officer, employee, partner, director,
shareholder, representative, consultant, independent contractor,
guarantor, advisor or in any other manner or otherwise, directly
or indirectly, have a financial interest in, a proprietorship,
partnership, joint wventure, association, firm, corporation or
other business organization or enterprise that is engaged in the-

business of the Purchaser or any of its respective affiliates or..

subsidiaries on behalf of clients {the “Business”) .
Notwithstanding the foregoing, however, nothing in this Agreement .
"shall prohibit during the Non-Competition
Period from: (x} providing employment services to Purchaser

pursuant to the Employment Agreement (as defined in the Asset
Agreement) (the “Emplovment Agreement”); or (y) complying with the .
covenants and agreements of : set forth in the '
Asset Agreement.” '

Paragraph 6 referred to in the first sentence above provides as

follows:

“6. If, at the time of enforcement of any provisions of -
Sections 1, 3 or 4 hereof, a2 court holds that the restrictions .

stated herein are unreasonable under circumstances then existing, --

the parties hereto agree that the maximum period, scope  or. -
geographical area that are reasonable under such circumstances .
shall be substituted for the stated period, scope or area, and . .
that the court shall be allowed to revise the restrictions -
contained in Sections 1, 3 and 4 hereof to cover the maximum .
period, scope and area permitted by law.”

Apropos Defendants’ pending Motion for Summary Judgment, the

critical guoted provisions of the Non-Comp Agreement are that (1) the -~

signatories prior‘to October 1, 2014, could not compete with Béverage. -

Systems anywhere in the States of North Carclina or South Carolina :'

(emphasis ours), and (2) that if a Court found the geographical .
restrictions to be too broad, the scope of the limitation could be .
reduced by the Court to create a revised territory that would be -

“permitted by law”.
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Throughout their history, the deepest penetration by eithefr.
Elegant or Imperial for the conduct of their business into Southl:
Carclina was Rock Eill, Just to the south of Charlotte, North :
Carolina, and ﬁo Spaitanburg, which lies to the southwest of -~
Charlotte. North Carolina. Neither of the companies provided any;“
sales or service in South Carolina east of Rock Hill, or to the south:.
or southwest of Spartanburg. In North Carolina, Imperial’é activities
did not extend to the east of Stanly County;.Elegant’s.easternfmost_;
account was in Wake County. Neither company had any business within}}
the large Piedmont, Sandhills or eastern portiéns of South Carolina or...
-iﬁ the Sandhills or eastern part of North Cardlina. Theilr western-—
moét penetration was Morganton in North Carclina and Gaffney in South -
. Carolina. Neither company was involved in the vast western—mqstif
sections of either state.

After my wife created Associates in April, 2011, I begaﬁ ¥.
providing, as an unpaid employee of Associates, repair services on.
beverage dispensing equipment in the same geographic area as had been :
previously serviced by Imperizl. Neither I nor my wife ever once
requested of or suggested to a prior customer of Iﬁperial or Elegant;:
that they use the services of Assoclated cr‘me for any purpose. To ;'
the contrary, Associated or I would be pefiodically contacted by-a
prior customer of Imperial complaining of their dissatisfaction with ;
the services of Beverage after it acguired Imperial’s assets, and}}

inguiring whether I or Associated knew of & person or entity who could
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provide repair services for the caller. These calls and the word in
the market-place led to the steady expansion of business for f
Associated,.using me as the technician to serve the caller’s needs. T
have never, since beginning performaﬁce of services as an employee of -
Associated, worked outside of the geographic area in North of Southﬁn
Carolina where Imperial or Elegant ever provided services prior to the -
purchase of their assets by Beverage. |

I do not know the name of any customer now being served by'f
Beverage. I have mnever contacted, discussed with or otherwise.
communicated to any-entity a request of.suggestion that such entity
not enter into any contract with or provide any services or commedity
to Beverage. I have never assisted Assoclated or attempted on my own .
behalf to induce any customer or account of Beverage to terminate éll_:
or any part of its relationship !;\Fith Beverage.

I have personal knowledge of the manner in which Imperial and..
Elegant conducted their businesses at all times after 1988. I know
that no customer of either entity and no provider of equipment or
goods to either entity, had any.written contract with either Imperial -
or Elegant for the rendering of serxrvices by those entities to its}”
clients. Simply stated, the arrangement was that so long as Imperial i
provided competent services at reasonable rates, its customeré keét
calling back for additional services. So long as Elegant called on_f
its accounts and successfully promoted and sold the coffee and tea .

products provided to it by its vendors, Elegant continued representing




-76—

its suppliers. There were no written contracts which obligated any
customer or supplier of. either TImperial or Elegant to continue a ;
business relationship with those firms. There is no reference in the
Asset Purchase Agreement to the purchase by Beverage of any contract:"
rights which either Imperial or Elegant is alleged to have had with
its suppliers or customers. |
Cheryl Doteli worked briefly for Imperial after Cheryl and I )
moved to North Carolina in 2001. She had not worked for Imperial forii
at least five (5) years prior to 2009, when.Impefial sold its assets
to Beverage. She never worked for Elegant. Neither Cheryl nor
Associated Beverage Repair, ILLC, the company she formed on April 7,
2011, is a signatory to the-Asset Purchase Agreement or the Nanj;
Competition Agreement involved in this matter. |

This J§ day of September, 2013.

TLoudine Dotoli

Sworn to and subscribed before me,
this |€ day of September, 2013.
1 acknowledge that I personally
know the Affiant,

K B AL

Notgry Public

My commission expires 7-27-~17 .

{(Notary Seal)

NOTARY PUBLIC
IREDELL GOUNTY, NC
My Carnnisslon Exphes 7-27-2017
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ASSET PURCHASE AGREEMENT
AND REAL PROPERTY AGREEMENT

THIS ASSET PURCHASE AGREEMENT, made this_2¢: day of
200% by and between Elegant Beverage Products LLC, a North Cerolina limited}liabi
company having an addresk of 132 Comifer Drive, Statesville, NC 28525; Imperial
Uniimited Service Inc., 2 corporalion formed wnder the laws of the Sigte of North
Carolina, having an address of 132 Conifer Drive, Statesville, NC 28525 {(bereinafier
collectively referred to as “Seller”); Thomas Dotoli and Kashleen E. Dotofj, individuals
having an address of 3%7.) Thp Sypless. kil 1ig (04 ‘v-f)fhgt%iﬂ% eferred to ag
the “Real Property Seller”) and Ludine Thomas Doioli having an zddress of
18618 ¥ic Brrtfuy Coros hun Ve (hereinafier Ludne Thomas Dotoli. Thomas Dotoli
and Kathieen E.-Dotoli are collectively referred io as *Shareholder™ md Beverage
Systems of The Carolinas, LLC & North Carolins limited Hability compeny, kaving an
address  of (herejnafier referred 10 as "Buyer” or
“Parchaser™); . : : Y
oR s ﬁsﬁiﬁnsr
WITNESSTH;

WHEREAS, Selier is the sole legal and squitable owner of the business known 2s
“Blegant Beverage Products and Jmperial Unlimited Service” Iocated at 132 Conifer
Drive, Statesville, North Caroline together with certain equipment listed, described and
showr on Exbibit "A" attached hereto and by this reference made = part hereof as if folly
set out herein (hereinafier referred to as the "Business end Equipment™); and :

i

WHEREAS, Real Pmoperty Seller, the owner of cerioin resl property located at
132 Comifer Drive, Stiesville, North Curoline together with the improvement Jocated
thereon, mere particularly described and shown on Exhibit “B”, attached hereto and by
this reference muade a part bereof as if fully set owt herein (hereinafier referrsd to as the
“Re&l Pmp:rt}’”)', )

WHEREAS, Purchaser is desirous of purchesing the Business and Equipment and
Real Property and the Seller pnd Real Froperty Seller are desirous of selling, subject to
the terms, covenants, conditions and agreements thet follow and Seller is agreeable w
such sale; and '

NOW, THEREFORE, in considenation of the recitals sbovs, the terms,
covenants, conditions and agreements below, and the sum of 7« 7 1o e UL
each party to the other in paid, the receipl and sufficiency of which consideratien is
hereby ecknowledged, the parp:ies hereto, intending to be legsally bound thereby, agres es
follows: i i . _

ARTICLE I PURCHASE AND SALE -

1.01 Purchsse and Sale, Upon the terms and subject to all the conditions and the full
performance by the parties of their respective obligations as ser forth in this Agreement,

g g
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Seller shalf sell, transfer, agsign, convey and deliver to Purchaser and Purchaser shall
purchass, take assigmuent and recefve from Selier the Business awd Eguipmen,
including, but not lirnited tp all asseis of the Business, including the names “Elegant

‘Beverage Products and Impgrial Unlimited Service™, vustomer Jists, telsphone numbers,

supplies, fumiture, fixtures, squipment, leases for the use of any equipment, decounting
system aud softwars, compufer, prinfer, warehouse equipment, racking, five mofor
vehicleg, trailers end such other asssts, more particularly listed, deseribed and shown oo
Exhibit “A” attached hereto; and from the Real Property Seller the Property.

(@) The following asseis of Seller are specifically exciuded from this
Agrecmer:

(i)  Trade fcconnts receivable; and
() Cash o hand.

Porobaser subsequent to closing shall have no obligation to collect any trade
acconnts recejvable on the part of Seller, however, Purchaser will agree to remit 1o Seller,
any and zll trade accounts reqeivable payments it may receive subsequent to Closing.

{b) Purchaser in l‘addiiiun to the foregoing shall purchass "the existing
inventory of Elegant Beverage Products, LLC on hand &t the date of Closing (hereinafter
defined). The prica to be pait{ for the inventary shall be the lesser of the then fair market
value or the wholesale cost of such inventory paid by Elegant Beverage Products, LLC,

1.02  Ng Eishilifies. Purchager shall assume no Habilittes of Seller with respect to the
Equipment or Business or Real Property except 25 specifically stated herein; and same
are being transferred free and clear of all liens andfor encumbrances. In addition,
Purchaser shall have no oblipation to satisfy any federal or state tax obligatior on the
Seller, as the Purchaser does fiot assume any responsibility or liabilify for the sarisfaction
of any tax, which may be due and owing by the Seller to any federal, state or loeal

ARTICLE M PURCHASE PRICE AND PAYMENT

2,01 Puchase Price, The | purchese price for the Business, Equipment and Real
Property shall be the sum of Six Hundred Fifty Thousand snd xx/100 ($650,060.00)
doliars, payable as follows:

(a)  Payment of th¢ sum of Ten thousand and x0/200 ($10,000.00) dollars by
¢heck npon the signing of this Agreement, to be held in sscrow by Seller's legal counsel
in 2n attomey trust account whtil Closing, at which fime i@ funds shall be paid over 1o
Seller (the "Deposit Funds")! In the event that this Agreement shall be terminated in
accordance with the terms hergof, the Deposit Funds shall be immediately retuned to the

Puorchaser. : !
' )] f Payment obor assuraption of the existing loan on the Real Property

1J
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currently held by / , in the approximate amount of Ope
Hundred Twenty ($130,00.00) Dollars, 4 be adjusted. on the date of Closing,

() PWG_ existing lg{an in the name of Elegant Beverage Products,
LLC cumrently ! . inthe approximate amount of Thirty-
Five Thousand ($35,000.00) Dollars, fo be edjusted on the date of Closing.

(@)  Payment of the existing product inventory of Elegant Beverage Products,
LLC in the approximate amount of Ten Thousand ($10,000.00) Dollars.

(&)  Issnsnce of a promissory notes to the Sellerf and Real Pruperty Seller (to
be determined by the parties) in the total amount of Four Hundred Thirty Six Thousand
Five Hundred ($436,500.00} Dollars {the “Promissory Notes™) having a term of ten (10)
years bearmg interest at the jrate of four {4%) percent per anmmy, in the fonn attached
bereto as Exhiblt “C” (subjept adjustment based upon the amounts 10 be paid under (b}
and (g above,

()  Cash in the amount of Thirty Eight Thousand Five Hundred ($38,500.00)

Dollars by certified or attorngy trust check,

(8}  Purchaser shall provide to Sellex a first tine Deed of Trust on the real
praperty and & first lien security interest op the Equipment and vehi with UCC-
1 financing gtaternents, In addition, the personal guaramty of Mark Gendino shall be
provided guerantying the payment of all amounts under the Promissory Notes.

202  Alloestion of Purchash %ce The ellocation of the Purchase Price as and between
Seller and the Real Property shall be made in accordance with the agreement of the
said parties as set forth on Exhibit “D*" attached hereto.

(&)  Purchaser shafl be permitted to pay sny and all existing debts, liens or
other obligations of Seller reiated to the Business and Equiptment 'and the Rea! Property
Selfer related to the Properfy from the proceeds to be paid to the aforesaid parties under
Section 2.01 above. including but not limited to, wpaid igcome, real estate, franchise
other taxes to the State of Nosh Carolina, '

()  Closing shall take place on or before » 2009 (the “Closing™)

a _ or such other place 28 the parties shiall
reasonably agree; subject to [he complers satisfaction of &l contingencies sef forth in this

Agreement,

203 Inspecfions.. During the twenty onc (21) day period from the execution of this
Agreement (the “Inspection Feriod™), Purchaser shall be permitted to enter the Property
and the business locations of the Seller, upor at least one (1) business day prior writien
notice to Seller or Real Propetfy Seller as the cese may be, and to ins_pect a_nd efvalualc the
Property, Business and Equiptsent and to conduct studies, tests znd investigations related
to the Property and review all'of the businese, accounting and finenciat records of Seller.

‘\-‘___... T e
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If diring the Inspection Period Purcheser determines for any reason in its sole and
unfettered discretion that the Property or the Business or Equipment is not suitsble for
Purchaser’s purpases, Purchgser may terminate this Agreement. If Purchaser degires to
termiinate this Agreement hereunder, it shall give written notice of termination fo Selier
and Real Property Seller on or before the end of the last day of the fnspection Period, in
which event this Agreement shalt texminate md the Deposit Funds shall be refunded 1o
Purchaser and the parties have no further obligation hereunder except for those
maners that expressly survive termination hereof. If Purchaser fails to give written notice
of its election’ to terminaie this Agreement, this Agreement shall be deerned 10 have
cominued and Purchaser shall be deemed to have been satisfied with its Inspection of the
Property and the Business and Equipment,

204 Title. At Closing, Seller shall convey fo Purchaser by Special Waranty
Deed, good and marketable fitle in fee simple to the Real Property, insurable at regular
rates by a title insurance company licensed 1o do business in the State of North Carolina,
subject to the following liens, easerments, restrictions, conditinns or other encumbrances
(bereinafier referred to ps the “Permitied Encumbrances™), provided same do not render
title unmarketable or umeasopably interfere with Purchaser™s infended usag:

{8)  General real sgtate taxes for the year of Closing which are not yet due and
payabie (subject to adjus Y

: (b)  Liens for municipal betiermenss, which are assessed after the date of
Closing; :

() Other grams td wiility znd/or power companies, the rights of the public in
sidewalks and sbutting public rights-of-way, and eesements given 1o the public for water
course meimenance, siope rigixts or sight rghts;

(d)  Standard excepiions set forth inthe form of tifle insurance policy of the
title insurance company sclected by Purchsser, provided snch exceptions as are
applicable to Seller are satisfied by Seller at Closing; i

(8) Any other matter which would constifute a Tijle Objection (as hercinafier
defined) that Purchaser does not weive pursnant o the following subsections.

2.05 Title Commimmert. Purchases covenznts and agrees to prompily obtsin &
commitment for title insurance (the “Commitment™) from a ceputable title insurance

cornpany aufhorized to do business in the State of North Garolina, and shall deliver to

Seller within tweniy (21) days of the effective date of this Agreement a copy of the

Commitment. In the event the title cornpany selected by P er to insare it interest in

the Real Property shall report fo Purchaser eny objections any title matter that makes title

unmarkstabje or which materially and adversely effects the ownership or operation of the

Property, reasonably determined by Purchaser and which i§ unacceprable to Purchaser
(“Titic Objection™), Purchaser shall uotify Real Property Selier of any such Tiile
Objecticn &t the timne of Purchaser's delivery of 2 copy of the Commitment 1o Selier,
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(@ If Purchaser notifies Real Property Seller, as hersin provided, of & Tiile
Objection, Real Property Seller shall elect, upen delivery pf writfen notice to Purchaser
within ten (10) business days after receipt of nofification fom Purchaser of & Tide -
Objection, whether to cure sitch Title Objection. Real Proparty Selier shall have the right,
at its sole election, to adjourn the Closiig Date one or more times, for a period or periods
not in excess of thirty (30) days in the aggregate, to enable Real Property Sefler 2a convey
tifle to the Properfy without, such Tifle Objection. If Real Property Seller does not so
elect 1o oure such Title Objestion, or if having elected fo cire such Title Objection Real
Praperty Seller is unable to onvey fitle subject to and in accordance with the provisions
of this Agreernent, Purchaser may either (i) terminete this Agresment by wrinen notice to
the Seller on or afier the latter of the Closing Date or any adjournment by Real Property
Seller, in which event this Agreement shall become void and of no further effect, the
Deposit shall be immediately refurned to Purchaser, and thereupon neither party shall
have eny firther obligations of any nawre to the other herepnder or by reason hereof, or
{ii) upon notice to Real Property Seller, acoept such title g5 Seller can convey without
reduction of the Purchase Prite or any credit or allowance o accouar thersof, :

(b) Norwithstandingthe foregoing, any deeds of trust, mongages, judgment
liens, mechanics or materialmen’s fiens, tx Bens (other liens for taxes not yet due
and payable) and other mondiary liens apaingt the Keal Prgperty (collectively, “Liens”)
shall be deemed Objectionable Exceptions, whether I er gives written notice of
such or not, and shall be removed by Seller &t or before Qlosing, Seller may suthorize
Settlernent Agent to use Purchaser's fimds payeble =t Cloking for the satisfaction and
discharge of any Liens.

(¢) Seller shall execune such affidavits, indemnities, and other similar type
instrumnents as are required ressonably by the Title Compawy for the elimination of any
siandard or printed exceptions in Purcheser’s final policy pf title insurance, including,
without Jimitation, the exception for ur-filed mechanics’ lers and parfies in possession.

2.06. Survey. Purchager, at its sole cost and expdnse, may obtain an updare
and/or recertification of the Real Property Seller’s existing |gurvey and/or & new smEvey
for the Property prepared by a land surveyor licensed In the siate in which the Property is
located. I the Survey discloses (1) any malerial encroachroent or protrusion of an
improvement across & boundary line, (i) an unreasonable resiriction on aceess, ingress or
egress, (iii) the non-contiguity of any parcels of land. comprising the Property for which'
affircative fite insurence is not avaiiable at commercially reasonable rates, (iv) any other
matter objectionable to Purchaser and which materiafly and adversely affects the use of
the Property as a distribution ‘warehouse, then Purchuser shall give Seller written notice
of such fact together with & copy of the Swvey. Real Pioperty Seller may, if It so
chooses, prompily undenzke fo eliminate or modify afl suét] unacceptable maners to the
reasonable zatisfaction of Pwchaser. 1f Seller chooses not o ar iy unable (o do so or fails
to notify Purchaser of its intent o cure within ten (10) days after receipt of the Sx_m'ey
Objection Notice, Purchaser may, as its sole remedy, terminate this Agreement within the
earlier of ten (10) days after receipt of notice from Seller thet it is upable or unwilling 10
cure same, or the Closing date, whichever ocours first, and the Agreement shalf theveupon
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. :
‘be null and void for all purposes except For those metters that expressly survive
termination hereof, and the Peposit Funds shal} be forthwith returned by the to Purchaser,

ARTICLE Il REPRESENTATIONS, WARRANTIES AND COVENANTS
3.01 Represspiations and Wamanties of Selier and Real Praperty Seller. In addition o

any other representations, warmanties or covenants contzined in any other Article or
Section of this Agreement, Seller and Real Property Seller th order to induce Parchaser 1o
enter into and perform Purcheser's obligations aund responsibilities coneained in this
Agresment, Tepresent, warrant and covensmit 25 follows:

- (@  Seller. Blepadt Beverage Products, LLC i & limiteﬂ ligbility company
duly organized and velidly ekisting and in good standing under the laws of the State of
North Carolipa. '

{t) Imperal Unlimited Serviee Inc. ié 4 corporation duly organized and
validly existing and in good standing under the taws of the State of North Carolina.

(c) Sellerand Re41 Property Seller have fidl power aud authorify to enter into
this Apreement and to assurye and perform all its oblipations hersunder: the execution
and delivery of this Agreemelit and the performance by Seller and Real Properry Seller of
thejr obligations hereunder have been duly authorized by such corporate, partnership or
indivicual action as may be ‘required. and no futher action or approval is required in
order to constitute this Apredment as z binding and enforcaable obligafion of Sellér and
Real Property Seller. ' '

_ {d}  Real Properiy Seller has received no writter natice, and lo Resl Propeny
Seller’s knowledge, is not awere that any zoning, building, environmental or other law,
ordinance, code, order or rogplation is or will be violated by the comtinued maintenance,
operafion or use as 2 distribution warehouse of any buildings, improvements or structyres
presently erected on the Progerty or by the continued maintenance, operation or use of
parking areas. ; : i

{¢)  Real Proparty :Seller bas received no written notice, and to Real Property
Seller’s knowledge, is not awars that there is any aciion, suit or proceeding, pending or
threatened against or materially affecting the Property or relating to or arising owt of the
ownership or operation of the Property, in eny court or before or by any federal, stte,
county or mumjcipal deparmment, commission, board, hburesn or agency or ofher
govermmnenta! instramentality. _—

'43) Resat Property Beller hias received no writtest notice and, to Resl Property
Seiler's Knowledge, is not awar that there is any pending or threatened condemnation or
similer proceeding or asseus } nt affecting the Property. or any part thereol.

(8  Real Property &Leller has received no written nptice from any governmengal
agency having jurisdiction th%n the Property iz affected by the presence and/or harmful

|
|
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effects of any esbestos, toxir. or hezardous substanc.&i as defined by applicable federal,
state, or loca! laws. ’

)  The .exeutioh end performance of Seller's and Real Property Sellers
obligations under this Agregmen shall not result in » breach or violation of zuy other
agreement to which the Seller or Real Property Seller is 2 party:

No person other ther the Parchaser hes eny right or option fo acquire all or
any partion of the Business a'rzd Equipment or Property:

(k)  Seller and Resl Propeny Seller have pood, marketable and indefessible
litle to the Business end |Egnipment and Property, free and clear of all liens,
encutnbrances, claims, rights or entitleents of annther with regpect thereto, except as
specifically stated herein, |

(I From the datg of Seller’s acquisition of the Business and Equipment and
Real Property Seller's acquisition of the Property to the date of this Agreement and
continuing through the da { of hereof, there have been no claims, actions, suits or
proceedings pending or thregtened, nor any judgruents, sertiements. decress or orders of
any cOuT Or govermmentaf ¢y involving the Business and Equipment, or Property, nor
is Seller or Real Properfy Sejler aware of any facty or eircumstances which now, or with
the passage of time, would pive rise to any of the above;

{m) There are noi attachments, executions, assignments for the benefit of -

creditors ar voluntary or inkoluntary proceedings in benkrupicy pending ageinst the
Seller or Real Property Seller, and to the knowiedge of the Selfer and Real Properiy
Seller, no such actions have besn thresfened apainst it; '

(n)  Seller will ty that the Equipment as listed on Exhibit A is and will
be in good working order on the date of Closing; -

(0)  The financial [nformation es provided by Seller to Purchaser, incinding
but not fimited to Federal Income Tax Refumes, fingnoial simements. bank statemenis,
operating statemepts end such other information provided by Scller to Purchaser during
its due diligence review thergofl accurately and faidy reflect the financial condition and
operation of the Business, ag set forth therein and constittes true coples of all filings
with fhe appropriate taxing authorities:

[

{p)  Selleragrees 1q defend, reimbwrse, indemuify and hold Purchaser harmaless
agaiust and in respect of (2) gny and all elaims ‘made apainst Purchaser by customers of
Seller for services by Seller an or before the Closing date; (b) any and all sctions, suits,
claims, proceedings, investigations, audits, dernand, assessments. fines. tax liabijities,
judgments, settlement, costs] and other expenses (including and withowt limitation,
reasonable attomney fees and expenses) incident to any mater which accurred prior to the
Closing Date; and {c) any bieach of tiis Agreement, including, any representation or
warranty stated on the part of Pellen:
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(@  Seller will comply with all of the requirements under the North Carolina
Bulk Seles Act or similar pr applicable law goveming the sele of the Business and
Equipment end supply to Plirchasey, prior to closing evidence of all sach compliance,
Seller will provide to Buyeﬂ its TEN/Sales Tax ID immediately upon executior of the
Agreement; . :

: ()  From the daie of tis Agreement end prior to the Closing, Seller shall use
eommercially reasonabie ¢ffrts to-causs the Business to be carried on in the ordinary mnd
gormal cowse of businessland shall uee and shall cause to use all cornmercialty
teasonsble efforts to presenlc the goodwill of all clients or customers having business
rclations with the Seller, !

(s)  Fromw the date of this Agreement Seller shaB not make, nor permit to be
made, eny material chenge ih the way the Business of ths Seller is being operated and
will use all commerclally, reasonshle efforts to preserve customer or supplier
relationships which exist on he date hereof: :

® Seller shall ptlovidc to Purchaser & Hst of Seller’s existing creditars, (the
“List of Creditors™), containing the names and business addresses of a! such creditors,
with the smounts owed to cach and also the nates and addresses of zil per=ons or entities
who are known 1o the Sellerfto assert claims against the Seller whether disputed or not.
‘The List of Creditors shall belsigned aud swom 1o or affirmed by the Seller or its agent;
J _

(W) Sellerand R : Property Selier, and all of there assets and propertics are
and af 2l] times have beex, i material complisnce with, and immediztely following the
consammation of the lons contemplated by this Agreement, will be in material
- compliance with, and nejther|Seller or Real Propenty Seller have any liability under, any
laws, including, withou Iimitation, any applicable securities, franchize, building, zoning,
cavironmental laws, employment, labor reletions er other statute, law, ordinance or
reguiation. All business co by Seller with any govitrnmental anthority has been
conducied in accordance withiall applicable Laws and accouiting requirements.

{

(v)  Seller cmrenﬂif has all permits and Jicenses gequired for the operation by
Selier of a Business referred herejn incinding bur not Hmited to permit operate control
Rpparstus oF equipment a5 ma be required, if any, by North Carofina law;

{(w)  Seller agrees tp take such necessary and reagonable action, inclnding the
filing of all necessary govemnmental applications in order fo #ffectuate the transfer of the
carporate namey of the Selletito Purchager and any other licknse transfer necessitated by
the sale of the Business and Ejjuipment.

{x)}  This Agreement does not, and, The consummalion of the transsctions
conternplated hereby and thereby shall not confiict with, or result in any vloiation_ of, or
defantt under {with or without notice or lapse of tims, ar both), or give rise to =z right of
termination, cancellation, mofification or acceleration of agy obligation or loss of any

oo
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sifion of any kien upon ank of its respeetive’ Business,
Equipracnt or Property undsr: (i) any provision of the charter or governance documents

of the Sefler or Real Pro
agreemient or instument, pe

Property Seller is & party or

any law, order, decree, Mjurjetion or writ spplicable to Sel
sets.

its respective properties or a

{yy  There ate no
grievances, wfeir labor p
investigations pending or to
() apainst, initiated by,
Business, Equipment or Pro,

the validity or propriety of gny of the transactions conrem

Seller; (fi) any mortgage, indénture, lease, contract or other
it, concession, fanchise or license to which Seller or Real
v of fts respective properties or assets are subject; or (i)
!er or Real Propetty Seller or

i
ctons, claims, snits, pro gs. arbitraions, complaints,
ce or employment discrimination charges or complaints, er
knowledge of Seller or Rei! Property Seller, threatened
ing 1o or affecling Seller or Real Propery Seller, the
y before any povernmental] anthority; (ii) that challenge
blated by thiz Agreement; or

(i) that challenge or questidn the legal right of Seller to gonduct the operations of the
Business ss preserly or previously conducted. :

| _
(z)  Seller has timely filed sll Federal, Stat&,_]o?a] income and franchise tax

returns (“Teax Remums™) thay if
and complete in ell respects
copies of 21} Tax Returns an
after December 31, 2003,

(ea) Neither Seller
~ pey any fee or commission 1o
in connection with this Agree]

(bb) Elegant B
membership interest and Ly

302 Representations and
representations, warzanfies of

perform Selier's and Redl P
this Agreement represtmnts,

Agreement, Purchaser, in ordgr to induce Seller and Real Pr

+ {a)  The exccution
- Agreement shall not result in
- Purchaser is a parfy and Pur
Agreement and complete is
- authorized by the proper co
(b

. The execoiion

the transzctions contemplatel
approval of, or filing with, any

meni

ev:?ge Praduets, LLC is owned by Kathleen Dotoli a 50%

was required to file. All of thpse Tax Rensns were correct
Seller has defivered to Purghaser correct and complere

d all state and Jocal income for say taxable period ending

tor Real Property Seller haveipaid or become obligated to

any broker, finder, invasﬂmt}banker or other intemnediary

e Dotoli, 2 50% membership interest, :
gr. fn addition to amy other
er Article or Section of this
Seller to enter into and
erty Sellers obligations and Ercspansibﬂiﬁes conmsined in
ts and covenants as follow:

Werronties of
covenanis coptatned in any

and performance of Purchager’s obligations under this
& breach or violation of any other agreement to Which the
thaser has the fully corporatd authority to enter into this
abligations herennder and the Agreement hes been duly

rpt:le action on the part of the Plchaser

d defivery of this Agreernedt and ihe consummstion of
1 herein by Purcheser will fiot require the consent or
governmental authority or thind party. '
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(¢}  Purchager has not peid oz become obligated ko pay any fee-or commission
to any broker, finder, investment banker or dther intermetiiary in commection with this

Agreement.

ARTICLE IV DELIVERIES AT c:,'iosmﬁ

401 Deliveries at Closinglb

Seller, as the case may be, sHall deliver to the Purchasm- or
the Broperty:

raniy deed, executed and uckhowwdged by the applicable
Closing Dare, inthe form of

the following with respect 1o

(8) A speciel waz
Reaf Property Seller as of the

(by A bill ofsale {
_ in the form of Exhibit “F”
and to th¢ Business and Exqui)
encpmbrances. charges, obli
document as may be reasona:

ment. including all assers shere
gitions and restictions whatw
Iy necessary ih order ko propenl

Seller 1 Pio . Seller and Real Property

psing Agent (as applicable)

E[Iﬁbu "E*" attached hereto;

the “Bilis of Sale") execuied by the Seller as of the Closing,

hed hereto transferring Seffir's ripght. title and interest in
uf, free and clear of all liens.
ever and such other wransfer
y effecluare the rransacijon:

(©) A certificate ahd affidavit of non-foreign status (the "FIRPTA Affidavit™,
sxecuted by Real Property Seller 25 of the Closing Date,|in the form of Exhibit "G"
eitaohed hereio; i '

(@)  Appropriate intions end other ewdcnm reasonzably required by
Purchaser’s Tiile Company 1o evidence the Real Property [Seller's authanty to execute
and deliver the dead; i .

&) . An executed [closing statement, in a E‘orr? reasonably acceptable w
Purchuser; i

{ff  Anownmers ﬁ+daﬁt in form attached as Exhibit “H™;

@ 10%s !

‘(h) Any applicab jstmf: withholding affidavits; .

()  The List of Creglitors (as hercinafier defined); {

()  The necessary gasignment form as may be requ:red by the local telephone
company ransferzing the tel bonc nurobers i to Purchsser;

)  The necessary sigmn'ent form es may be requeired by North Caroling law

ﬁ'ansferring the pames “Ele
Purchaser;

0]
sale of the Business and Equi

t-Bswrage Products and Impeﬁal Unlimired Serviee™ to
l .

Resolution of the Divectors and Shareholders (Lf the Selier, authorizing the

eal.,

10




(m) Non-Competifion and Confidentiality A sment, in the form mitached
~ hereto as Exhibit “I", duly ekecuted by the Seller, Real Seller, sharcholders and
members of Seller, as the may be; and 5

(@)  All other dodquments ressomably necessary to effectuate the transaction
under the ferms of this Contrici. .

402, PDeliveries b 1, At the Closing, Pu:chascr! shall dchver 10 Selier, Real
Property Seller or closing agent as the case may be, as applicable, the following with
respect to the Property:

(88  The Promissofy Notes;

[ET .

(b} The balanecs ni" the Purchase Price;

{¢)  Resplution nf e Directors of the Purchaser, authonzmg the acquisition of
the Business apd Bqulpmem nd Property:

- {d)  Firstlien Deec of Trust for the Property and qJCC-I Financing Statements;

(&) The personal Fuaramy of Mark Gandino in'the form attached hereto as
Exhibit “K;

' i

. - () Closing statement in o form reasonsbly ac'f:epmbie to Seffer and Real
Praperty Seller; and

: (&)  All other docyments reasonably necessary fo effectuate the transaction
Lmdcrthc terns of this Comrzta:c |

ARTILCE V cfmmmoNs PRCEDENT 1{0 CLOSING

~ 5.01 Conditions Precedent. ‘(Lhe obligations of Purchaser, Sélier and Real Property Seller
to affect the Closing wnder thjs Agreement are subject to the satisfaction or waiver on or
prior to the Closing of the fnlil wing conditions;

 (® (i) Sellerand Res] Property simll have abtain+d the required approval; and
(ii) Purchaser shall have obiaifzed the required approval. I

(b). No laws zhall have been adopied or
restraining order, preliminary jor permanent injunction or of
other governmenta! entity of gompetent jizisdiction shall be 1 effect. having the effect of
making the Agreement illegal or otherwise prohibitng cons i

il
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5.02  -Addifionsl Conditions tb Obligations of Purchaser. : The obligations of Purchaser
fo affeci the Closnng under ihe Agrecment are subject to thé satisfaction of, or waiver by

Purchaser. on or prior to the Closing, of the following add:t:pna] conditions:

(a) Each of the fepresentations end warrantics; iof Seller and Real Property
Seller set forih in this A i shall be frue and correct dn the dafe of this Agresment,
and as of the Closing, as i n¥ade at and as of such fime.

. (&) Seller and Property Seller shall have performed or complied in .alf
materiel respeets with all material apreements smd covenantt: required to be performed by
it or complied with under thi¥ Agreement at or prior to the (losing. Purchaser shall have
received a certificate of the President and the chief fi nzmc al officer of Seller and Real
Properiy Seller to such eﬂ"cct]

|

(¢  Simce the of this Apresment, therc shal} have not beer any material
adverse change in Seller, the Business or Equipment. i
i

(d)  Seller, Real Property Selier, Kathieen E. Dptoh. Ludme Thomas Dotoli

and Thomas Dotoli shall hdve entered imto & Non-Compgrition, Non-Solicitation and

. Confidentiufity Agresment, bstsmnally in the form attachéd hereto as Exhibit, “I" (the
“Non~Competifion Agreemefi™, sl in form and su'ostauqe ressonzbly satisfaciory to
Purchaser. ;

(¢}  Pwchaser | bave received an opinion Crosswhite Crosswhite
Ashley & Johnson, PLLC dated fhe Closing fafe, substaxtial]y in the form attached hereto
as Exhibit “J”. ' |

: (3] Good standing cerlificates, dsted as of a dhte within one week of the
Closing date, for Seller and Real Praperty certified by the § ?Fe.vetary of State of the State
of North Caroling end each other state in which Seller or Rﬁp! Property Seliér 1s qualified
to do business,

| @)  Atthe Closing Seller will he abils to conveyito Puschaser fee simple tite
to the Property, free and cleay of all mortgages, Hens, encurhbrances. restrictions, rights-
of-way, cascments, judmments xnd other matters affecting ritls,

3.03 itio ifions to Oblipations of Seller and {Res! Properfy Seller. The
obligaiions of Seller and Real Property Seller to effect the Merper are subject to the
satisfaction of, or waiver by Beller and Real Property Se!ld- on or pricr to the Closmg
Date, of the following additionel condifions: l

(8  Bach of the representations end warranties of Purchaser set forth in this
Agreement shall be e end dorrect on the date of this Agrepment, and as of the Closing
Date, asif made at and as of sheh time.

(b)  Purchaser shal} have performed or complied in all material respecis w@th
all marerial agreements and covenants required to be perfur{med by it or complied with

i
1

12 !
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under this Agreement at or pr 10 the Closing date, Seller

-

Resl Property Sefler shall

nahie best efforts to @)

have received a certificare of|the President of Purchaser to aich effect.
504 Best Efforts. hereto agrees to vse its
take, or cause fo be taken, al] #etions and to do, or cause to be done, alf tiings necessary,

proper or advisable under applicable faws and regulstions

and the other transactions ¢
the date hereof and (if) ¢
registrations, permits, auths,

obtained from any third pafty and/or any governmental
nccessary to consurnmeic the Agreemmens and the transaction

2 “Required Approval®). In
hereto agrees to make, as p
anthorities relating to the

ntemplated by this Agreemen
obiain and mmintain all x
tons, clearsnces and other

consummate the Agreement
} as soon as practicabie affer
pprovals, conseuls, waivers,
confirmations, required fo be
anthority that are reasonably
s conremplated hereby (each,

herance and not in Iimitatio

h of the foregoing, each party

pily as pracﬁcable gll pecessry filings with govemmental,

greement. and, In each casq, fo supply as prompily as.

. practicable any 2dditions! information and documentary méterinl that may be requested

prsuant to such laws and to|use reasonable best effons to kavse the receipt of Required

Approvals as soon as practi

5.05
dociments a5 may be regni

ke,

.
I

Other Documenis. In| addition, the paries shall exi

by this Agreement and es ar

counsel may reasonubly rcqpire in order o documen: an

comternplated by this Agreem)

L

boite and deliver such other
y of them or their respactive
i carry out the hansactions

ARTICLE VI CONDUCT OF BUSINESS PENDING CLOSING
6.01 Conduct of Business, From the date hereof untt! the Closing, Seller will:

{2) matnizin ifs exkstence in good standing:

(by  maintzin the gLneral character of its business and properties and conduct
irs business in fhe ordinary gnd usual manner consistent with past practices, except as

expressly pereitied by this

ement;

e maimeain busir{ess end accounfing records ccg:sistem with past praciices;

and
(@  use its reasonabie best efforts (i) to preserve iis business intact, (i) to keep
gvailsble to Seller the services of s present officers and oyees, and (3il) 10 preserve

for Seller the poodwill of its| suppliers, customers and oth

having businsss relations

with Seller. i

6.02  Prohibited Acti ding Ciosing. Unless othcmns: prawded for hersin or
approved by Purchaser in wijiting. which approval shall nat be unressonably withheld
from the date hereof unril the losing, SELLER shall not:

(a) amend or othe

13

ise change its certificate of incorporation or by-laws;




(b)  issueor sell, granthorize for issnance or sale] or grant any options &r meke
ofher agreements with respect to, any shars of its capifal stock or any other of its
securities; :

(¢}  declare, set agide, make or pay any dividendjor other distribumjon, paysbis
in cash, stock, property or otherwise with respect 1o any of ifs equity securities;

o (d)  reclassify, comnbine, split, subdivide or reqeem. purchase or otherwise
acquire, directly or indirectly| amy of its equity securities;

{e) (i) aequire {ixcluding, without Iimitatiom by merger, consolidarion,
or acquisition of stock or assets) anty corporation, pertnership. other business organization
or eny division thereof, (ii)sg;quim assets with en aggregate purchase price of in excess
of §5,000; (i) incur any indehiedness for borrowed money prissue any deb? securities or -
assume, guaranies or endorse] or otherwise as an sccormmodption become responsible for,
the obligations of any person] or make any loans or admne%; (iv) enter info any coniract
or apreement other then in the ordinary course of business, ronsistent with past practics;
or (v} muthorize mny ocapital commitment which is in excess of $2,000 or capital
expenditures which are, in 1he aggregate, in excess of $5,000.

()  morgage,p gc or subject to lien, any of it assets or properiies or agree
fo do = ’ : :

(8)  =assume, glarapiee or otherwise become resp@mslble for the obligations of
any other person, or agree fo $o do; '

(h}  enter into or afpee to enter intg, or tenninaié prior 1o the eXpiration date
thereof, any employment ag:u.;:;enr with respect 10 any eraployes:

(i) increase the cojrpensation or benefits payabl | or to become payable, 10 ifs
officers or employees, or grdnt any severance or terminatipn. pay to, or enter into any
severance agreement with any cureent director, officer or ¢ther employee of Seller, ot
establjsh, adopt, enter inte or amend any collective bargaming, bonus, profir sharing,
rift, compensation, stock |option, restricted stock, pension, refirement, defered
compensation, employment, termination, severance or other plan, agreement, trust, food,
policy or arrangemient for thefbenefit of any such director, n]fﬁcsr or employes excep! as
reguired under applicable law,

13} fake emy aciion. otber than in the ordina].'y course of business and
consistent with pasr prctice, with respect fo accounting polcies or procedures
(including, without {imitatiop. procedures with respect tq the payment of sccounts
payable and collection of accounts receivables); .

(k) make any wmatbral tax election, or setrie or compromise any material
federal, state, lacal or foreign jncome tax liability; :

14
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(0 settle or compiromise any pending .or fireateqed suit, action or claim which
is material, or which relstes|to any of the trausactions congmnpiated by this Agreement;
o |

(m) pay, discharge or satisfy any claim, lisbifity or obligation (absolute,
accrued, asserfed or umasseyfed, contingént or otherwise) other than (i) the paymert,
dlscha:gc or satisfaction, in the ordinary cowrse of businkss and consistent with past
praciice, of lisbilities reflectpd or reserved agninst in the Balamee sheet or subsequently
incurred in the ordinary courge of business and consistent with pact practice and (i) other
claims, liabilities or obligations (qualified sy aforesaid) r}naz in the aggregate do not
exceed $2,000.00. S

TICLE VI} RISK OF LOS

701 RiskofLoss, Riskof loss related to the Business apd Equipment shail be borne
by Seller until delivery of the Business and Equxipment fo ger at Closing. [n the
event that the Business or Eqhipment shall suffer any danmage, Joss or destmetion thereof
by casuslty, fire or Act of Gpd. Purcheser may ferminate this Agresment znd all of the
obligations and respongibilities hereunder and receive the Depovit Funds from the Seller
and upon the return of the haser's deposit, nefther party| shall have any further rights
or obligations.

and Shareholder jointly and ’iseveraﬂ)r, prior 2o and after
and hold harmiess Purchasgr, and ifs offf cérs directors, -

. Suceessors and assigns (¢ EFChdSBI‘ Indemitees™) from
each Purchaser Indemniteejon demend. for, any and alt

actions, proceedings, lisbilifies, obligations, judgments,
lnsf: profits, diminution in|velye, damages, cosz and

8.01 demnification. Sell
the Closing, agree, to ind
agents, Affiiiates, representati
and ageinst, and shall reimbu
direct or indirect claims, sui
fines, penalties, claims, loss

with any of the foregomg
adjudicative pmeeamg, W

(cullecﬁvely, Loses™), which may be inonred by such Pure

?ascr Indemnites relating to
based upon, resulfing from or out oft

B

(&) the breach of| any represemtation or wanjanty made by Selier eor
‘Shareholder jn this Agreerentjor in any related document as of the date hereof and as of
the Effective Date during the siirvival period set forth in Section 8.02;

(®)  the breach of {any agreemem, covenart or obligation of Seller or
Shareholder coniained in this Agreement or in zny related doczamenr:

{c} oy liabilities, lflxes claims, debts or ceuses of *action:

|
y

13
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d)  any failure 5¢ comply with any applicablel bulk sale or tramsfer law in
connection with the transactions coxtemplated by this Agregment:

() any liability {incmred by Seller to pay em%( fee or commission to any
broker, finder, investment| banker or other mtenmd:my m coonection with the
transactions conteraplated by this Agroement; ;

)  any misrepregentstdon confmined in any cénificste or other docurnent
furnished by or on behalf of] Seﬂer or Shareholder pursuant to thiz Agreement or in any
related document or in connéction with the tramsactions coptemplated hereby or thereby
or zny other losses exsitip out of or resulting ﬁ-oré any fraud or iotentional
misrepresentation; or

(g)  emy (i) hem tp the environment; (ii) release pf hazardous spbsiances; (i)
alleged or actual violation oF environmenta! law; or (iv) environmente! fiability. arising
from conditions, acts, or omissions that existed or oceurzed frior to Cloging, ‘

8.02 Survival of Re ions_and Warranties, The | resemtalions and werranties
made by Seller and Sharehojder in tihls Agreement shall ive the Closing and shall
continue in effect until the sfrvive until the unfil expirarion of the applicable statute of .
limitations with respect to sudh-matters (and any extensions thercof), Notwithstanding the
" right of Purchaser to inves the Business, Equipment and Property and fipancial.
condition of Seiler, and nolwithstanding eny knowledge. obtained or obiainable by
Purchaser as & result of such investigation, Purchaser has the unqualified right to rely
upon, and hes relied upor, each of the representations, s and covenants made by
Seller and Shereholder in thig Agreement or pursuant heretel. Selier the Shareholder and
Purchaser acknowledges anfl agree that the representafions znd warranties made

herennder by Seller and Sharehiolder are bargained for cas.
$.03 Richt of Set OFf If eny Purchaser Indemnitee hss any claim egainst Selleror

Shareholder hereunder or up der any relsied document, vwhether for indemnification,
breach of agrecment or otherwise, Purchaser may withhold the total amount of the clsim
from any paymeni due to Seller or Sharcholder hersunder of the Promissory Notes umtil
final determination of such pending claim, and after such final determaination Purchaser .
-miay offser the determined |amount against any amounts owed 1o Seller or anmy
Shareholder.

i

ARTICLE IX MESCELLANEOQUS

901 Modification or Waiver. This Agreement containg thd entire understanding of the
parties with respect 10 the subject matter hereof and shail supersede end replace all prior
agreements end understandings between the parties relating to the acqmsmfm of the -
Business end the Equipmept and Property. The teqns. promises, oconditions,

representations, warranfies, covenants énd agreements con i
not be waived, modified, amended or otherwiss aliered exceptina wnﬁng signed by both
pariies. All the ferms, covenanjs, conditions, represctiations,
forth herein shall inure to the Benefit of the parties heteto, and their respeetive successors

i
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and assigns; ' ' !

9.02 Parity, This Agresmgnt shall be deemed to have peen drafied by both parties
cqually, end therefore, in the event thet any litigation arisds under or as = result of this
Agreement, it js specifically stipulated and agreed to by Purchaser and Seller that this
Agreement shall be interpreted and construed without to any rule of construction
whereby ambiguities in an fnstrament ave resolved against the perty that drafted the
instryment Iu question T‘ .

903 Law. This Agreemen) shall be governed by and conbmued in accordance with the
laws of the State of North Capolina. H

9.04  Severability Tn.the eyent that any one or more of the provisions contaiued u this
Agreement shall be determifed to be void or unenforcesble by a court of compefent
jurisdiction, or by action of Igw, the parties agree that they shall attempt, in good faith, 1o
restruciurs ‘this Agresment 8p as to effsctuate and fulfill the purpose and infent of this
Agreement in compliance With aspplicable laws, roles, efions and ordinances,
However, notwithstanding the fibure of the perties 10 so agree, the remidining provisions
contained in this Agreement $hall remain (o fiull force and effect, and be binding upon the
parties hereto, and their respective successors and assigns,

9.05 Brokers. Purchaser and Selfer represent and warrand to the other that there were
no other brokers or finders fetined or used by- elther paity.. Each party indemnifies,
saves and holds harmiess the other for any claims, actions or the lke bronght by any
broker or findér based upon the actions of such parzy. _

906 Notice. Any notices, requests, or other communications required or permitted to .
be given hereunder shall be in writing end shall be either (i) delivered by hand,
(if) mailed by United States fogistered mail, return receipt|requested, postage prepaid,
(i) sent by a repmable, national overnight delivery service [e.g., Federal Express, UPS,
Alrborne, etc.). or (iv) seat byl facsimile (with the originel béing sent by one of the other
permitted means or by regular Unired States mail) and ad ssed W each party ai the
epplicable address st forth herein. Any such notice, requést or other commumieation
shall be considered miven or delivered, as the case may be, én the date of hand delivery
(if delivered by hand), on the [third (3rd) day following depdsit in the United States mait
(if sent by Unived States registered mail), on the next businesg dny following deposit with
an overnight delivery service with instructions 1o deliver onfthe next day or on the next
business day {if sent by overnight delivery service), or on the day sent by facsimile (i
sent by Facsimile, provided the original is sent by one of the other permitted moans as
pravided in this paregraph or by regnlar United States mail)] However, the time pariod
within which 2 response fo any notice or request must be given, if any, shall. commence to
run the date of actual receipr of such notice, request, or offier communication by the
addresses thereof, Rejection dr ofher refusal to accept or inghility fo deliver becanse of 2
changed address of which no notice was given ¢hali be deemet! to be reneipt of the notice,
request, or other communication. By giving at least five {3) days prior written nofice
thereof, any party hereto may. from fime fo fime and at afy time, change fis mailing

17
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. i '
address hereunder. Any notice provided for hereunder may be given by a party’s attorney

or other represemtative.

Seller:

with eopy to:

Real Property Selier:

with copy 1o:

Sharcholders:

Elegant Beverage Products LLC
Imperial Uniimited Servica Inc.
132 Conifer Drive
Statesville, NC-288625
Telecapy:
Telephane:
Emeil:

Crosswhite and Cmssvrhit LPLAL
239 East Broad Street ;
Statesville. NC 28677
Telecopy:

Teicphone:

Emeil:

Thomas Dotoli

Telecopy:
Telephone:
Email:

Crosswhite and Crosswhite, P.A.
239 Bast Broad Street
Statesville, NC 28677 |
Telecopy: 704-524-6938
‘Telephone; 704-873-7283
Emaik:

Thomas Dotoli
Kathieen E. Dotoli
Ludine Thomas Dotoli

Telecopy:
Telephone:
Email:




with copy to:

Purchaser:

with copy to:

-95-
|
%

Crosswhite aad Crosswhite, P.A.
239 Bast Broad Street .
Statesville, NC 28677 |
Telecopy: 704-924-6938
Telephone: 704-873-7233
Email;

Beverage Systems of The Cerolinas, LLC

i .
Telecopy: ,
Telephone: !

Email:
Schenkman Jennings LLC

2109 Peaningron Road ;

Waest Trenton, N¥ 0853

Attn: Martin §, Jennings, Jr., Esq.
Telecopy: (609) 530-1184
Telephone: (609) 88343000 -
Email: jierms@aol.com

9.07 Assurance, Each parly to this Agreement shall gxecute all ingimuments and
documents and take all aclions as may be reasonsbly lrequired w effectumte this

Agreement, whether before

concwrrent with or after ;the consummation of the

{ransactions contemplated herkby.

9.08 Entire Agreement. This Agreement, the Schedules and exhibits hereto and the

reiated documents and ceriifh

tes delivered In connection hierewith constifuie the entire

agreement among the parties fhereto pertaining to the subjest matter hereof and thereof
and sepersede all prior agresments. ferm sheets, letiers, disc:u%siuns and understandings of
ihe parties in cophection thergwith, This Agreement and the reieted documments contain

all agrecments of the partt
agreement or understanding p

with respect to any matter mentioned herein. No pdor
rigining to any such matter shall be effective.

13
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IN WITNESS REOF, the parties hereto havé caused this Agreement to be
dtﬂyexecutsdandacknow[ gedﬂledayandyearﬁrse written.
WITNESS; Sellr:
4 Elegant Beverage Products,
LLE Co !
L Pl , . L
e ::. b L }Ea"‘}v"‘-&-—- '\ e —:"-'\i.._..
-
fmpenal Uniimited Service
Inc, e - i,
T »
e Tyl AN
|
W¥mess: enibers of. Elegant
Pt i verage Producte, LLC
. .
e w7 © ML T e e Vsl
" " ¥athleen E. DotoR
- % owner Elegant Beverage
Hroduets, LLC
-"--—\\_' . ~ ] \’"Q:' ! . .
. - :.’.".‘: T ; R e e WMW
- 1 judine Thomas Dotoli
3 %ownm' Elegant
cverape Products. LLC
.5 .
- =, . . ’ ]
IO L o L
- Thomas Dotoli
100% owner Imperiat
irited Service Inc,
Y
. }.]{ . En! Property Seler:
.’/{_'L"*}_‘ ol e . iz {
. ¢ Wl -
= B A et M, ‘\ .#“-E"___“_';"" ‘5 b M
Thomas Dotoli
|.
20 :
¥
[




Afrest:

21
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Farchaser:

Beverage Systems of The
Carolinas, LLC.

AT




Tom and Kathy Dotoli
Elegant Beverage

Imperial Beverage

Total:

$210.000.00
$ 10,000.00
§ 35.000.00
$150.000.00
$135,000.00
3 10,000.00
$100,000,00

$650,000.00

Dol Salz

=98~

Reviseg Price Allocation

Rea] Estaic

Equipment

Inveitory

Equipment

Inventory '
Covenzant Not to Compele
Goodwill '

TOTAL P.023 -
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ORIGINAL NGOTE ~§

Hidmbers 145 5114 |G

PROMISSORY NOTE
Dated: September 30, 2009
1. Principal.

FOR VALUE.RECEIVED, the undersigned, Beverage Systems of the Carolinas, LLC,
("Borrower™}, proinises to pay to Ludine Thomas Dotoli and Kathleen Dotoli, ("Lender™), the
principal sum of $436,500.00, with annual interest thereon calculated in accordance with the terms
and provisions provided below. All sums owing umder this note are payable in lawful money of the
-United States of America.

2. Interest.

Interest accrued on this note shall be payable at a Fixed anoual rate of Four Percent (4%),
until such time as this note is paid in foll.

All amounts required to be paid under Lender's note shall be payablc to Lenders at 372
Brawlcy School Road, Mooresville, North Carolina 28117, or at another place as Lender, from time
fo time, may designate in writing, .

Interest calculations shall be based on a 360-day year and charged on the basis of actual
days elapsed.

If any required payment is not paid on or before the-last business day of the month in which
it becomes due, Borrower shall pay, at Lender's option, a late or collection charge not exceeding 5%
of the amount of the unpaid amount. Further, the amount of each payment that is not paid on or
" before the last business day of the month in which it becaine due shall bear intevest from the Iast
business day wmtil paid at the rate or rates charged from fime to time on the principal owing lmder
this rate.

3. Monthly Installmenis.

Monthly Installments mcluding Interest. Principal and inferest shall be paid in egual
successive monthly installments, each in the amount of $4,419.35, commencing on the first day of
November," 2009, and coritinuing on the same day of each month thereafter for a period of 120
months until all principal and accrued interest have been paid in full.

4. Maturity Date.

) - The entire pﬁncipal balance of this note, together with all accrued and unpaid interest, shall
be due and payable on September 1, 2019 ("maturity date"), unless otherwise prepaid in accordance
with the terms of this note.
' 1
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5. Security.

(a)  This note is secured by, among other things, a mortgage and security agresment
{"mortgage") bearing the date of this nots, -executed and delivered by Borrower, as mortgagor, 0
Lender, as mortgages, enoumbering property in Iredell County, North Carohna as more fully
described in the Morigage. '

(b)  This note is fimther secured by additional collateral documentation, including
assignmenis and guarantees ("security documents"), which were executed aud dehvered to Lender
on the date of this note.

(c)  All of the agreements, conditions, covenants, provisions, and stipulations contained
in the mortgage and security documents that are to be kept and performed by Borrower and amy
guaranfors of the note, are made hereby a part of this note to the same extent and with the same
force and effect as if they were set forth fully herein, and Borrower covenants and agrees to keep
and perform them or cause them fo be kept and performed strictly in accordance with their terms.

6. Prepayment.

Borrower may prepay the whole or any portion of this note on any date, upon five days'
notice to Lender. Any payments of the principal sum received by Lender under the terms of this
note ‘shall be applied in the following order of priority:*(a) fixst, to any accrued interest due and
unpaid as of the date of payment; (b) second, to the outstanding principal sum; and (c) the balance,
. ifany, to any accrued, but not yet due and payable, interest.

T Late Charge.

If any required payment, inchuding the final payment due on the mahurity date, is not paid
within 5 days.from and including the date upon which it was due (whether by acceleration or
otherwise), then, in sach such event, all past due amoumts shall be subject to a late penalty of .05
cents on every doliar owed (the "late penalty"). This late pepalty shall be in addifion to any other
interest due as provided for in Paragraph 2.and‘in addition to all other rights and remedies provided
‘herein or by law for the benefit-of the holder on a default. The acceptance of any payment by the
holder of the note shall not act to resirict the holder at all in exercising any other rights under the
note or the law, to waive or release Borrower from amy oblipations contained herein, or to extend
the time for payments due under this note.
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8 Deﬁﬂt and.Remeﬁies..

If Borrower fails fo pay principal and/or inferest on the date on which it falls due or o
perform any of the agreements, -conditions, covenants, provisions, or stipulations contained in this
note, in the mortgage, or in the security documents, then Lender, at its option and without notice to
Borrower, may declare immediately due and payabls the entire wnpaid - balance of principal with
interest from the date of default at the rate of 18% per year and all other sums due by Borrower
heremder or under the motigage, anything herein or in the morigage to the contrary
notwithstanding., Payment of this sumr may be enforced and recovered in whole or in part at any
time by one or more of the remedies provided fo Lender in this note, in the mortgage, or in the
security documents. In that case, Lender also may recover all costs in connection with suit, a
reasonable attorney's fee for collection, and interest on any Judgment obtained by Lender at the rate
of 18% per year

- The remedies of Lender and the warrants provided in this note, fhe mortgage, or the sectrity
documents shall be cumvlative and concurrent, and fhey may be pursued singly, successively, or
together at the sole discretion of Lender. They may be exercised as often a5 occasion shall oceur,
and failing to exercise one shall in no event be construed as 2 waiver or release of it. :

G, Attorpevs' Fees and Costs.

If Lender engages any attomey to enforce or consirue any pzowsxon of this mote or the
‘mottgage, or as a consequence of any default whether or mot any legal action is filed, Borrower
mmmediately shall pay on demand all reasonable attomeys' fees and other Lender's costs, together
with interest from the date of demand until paid af-the highest rate of interest then applicable to the
unpaid principal, as if'the wpaid attorneys' fees and costshad been added to the principal.

10, Waivers.

(&)  Borrower hereby waives and releases all benefit that might accrue to Borrower by
virtue of any present or futnre laws of exemption with regard to real or personal property or any part
of the proceeds arising frorh any sale of that property, from attachment, levy, or sale under
execution, .or providing for any stay of execution, exempfion from civil process, or extension of
time for payment. Borower agrees that any real estate that may be levied on under a judgme.nt
obtained by virtue hereof, on any writ of execution issued ﬁlereon, may be gold on any writ in whole
or in part in any order desived by Lender.

() Borrower and all endorsers, sureties, and guarantors. jointly and severally waive
presentment for payment, demand, notice of demand, notice of nonpayment or dishonor, protest,
notice of protest of this note, and all other nofices in cqnnectlon with the delivery, acceptance,

3
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periommance, deféult, or-enforcement of the payment of this note. They agree that each shall have
unconditional liability without regard to the liability of any other party and that they shall not be
affected in any manner by any indulgence, exiension of time, rencwal, waiver, or modification
granted or consented to by Lender. Borrower and 211 endorsers, sureties, and guarantors consent to
any and all extensions of time, renewals, waivers, or modifications that may be granted by Lender
with respect to the payment or other provisions of this note, and 1o the release of any coliateral or
any part thereof, with or without substitution, and they agree that additional borrowers, endorsers,
guarantors, or sureties may become parties hereto without notice to them or affecting their Hability
hereunder. '

(¢)  Lender shall not be considered by any act of omission or commission to have
waived any of its rights or remedies hereunder, unless such waiver is in writing and signed by
Fender, and then only to the extent specifically set forth in writing. A waiver on one event shall not
be construed as contining or as a bar to orwaiver of any right or remedy to a subsequent event.

- 11, Notices.

~All notices required mnder or in connection with this note shall be delivered or sent by
certified or 1egistered mail, refurn receipt requested, postage prepaid, o the addresses set forth in
Paragraph 1 hereof, or to another address that any party may. designate from time to time by notice
to the others in the manner set forth herein. All notices shall be considered to have been given or
made ejther at the time of delivery thereof to an officer or employee or on the third business day
following the time of mailing in the aforesaid manmer.

iz, Cosis and Expenses, -

Borrower shall pay the cost of any revenue tax or other stamps now or hereafter required by
law at any time to be affixed to this nofe. :

13.  No Partnership or Joint Venture

Nothing contained in this note or elsewhere shall be construed as creating a partnership or -
Joint venture between Lender and Borrower or between Lender and any other person or as causing
the holdes of the note to be responsible in any way for the debts or obligations of Borrower or any
other person.

14.  Interest Rate Limiiafion.

Notwithstanding anything contained herein to the contrary, the holder hereof shall never be
entied o collect or apply as interest on this obligation any amount in excess of the maximum rate
of interest permitted to be charged by applicable law. If the holder of this note ever-collects or
applies as interest any such excess, the excess amount shall be applied to reduce the principal debt; -

4
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and if the principal debtis paid in full, any remaining excess shall be paid forthwith to Borrower. In
defermining whether the interest paid or payable in any specific case exceeds the highest lawful rate,
the holder and Bomower shall to the meaximum extent permitted under applicable: law ()
characterize any non-principal payment as an expense, fee, or premivm rather than as interest; (b)
exclude voluntary prepayments and the effects of these; and (¢) spread the total amount of interest
throughout the entire contampla.ted term of the obligation so that the interest rate is wmiform
throughout the term. Nothing in this paragraph shall be considered to increase the total dollar
amount of intersst payable under this note.

15, Modxﬁcatxon.

In the event this note is pledged or collaterally assigned by Lender at any time or from time
to time before the maturity date, neither Borrower nor Lender shall permit any modification of this
note without the consent of the pledgee/assxgnce

16. Number and Gender.

In this note the smgular shall include the plaral and ﬂ:e mascuimc shall mclude the fammme
and newter gender, and vice versa, if the context so requires,

i7. Headmefs

Hes.dmos at the beginning of each munubered paragraph of this note are intended solely for
convenience of reference and are not to be constined as being a part of the note.

18, Time of Essence,

Time is of the essence with respect to every provision of this note.

19, Governing Lavw,

This note shall be consirued and enforced in accordance with the laws of the State of North
Carolina, except to the extent that federal laws preempt the laws of the state of North Caroling,

The rest of this page intentionally left blank.
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IN WITNESS WHEREOF, Botrower has executed this promissory note on the date set
forth above. _

Signed in the presence oft

By: Beverage Svstems of The Carolinas, LLC

’Managing Member

STATE OF NORTE CAROLINA
COUNTY OF IREDELL

Sworn. to and subscnbed before me on September 30, 2000 by Mark Gﬁndlno, Managmg Member

of Beverage Systems of The Carolinas, LLC, who-has provided photographic identification.

Ngtary Public <~8fate of North Carolina
Pxé%teﬁ—ll\?ak Zelnek Y. LA
(Seal) ’

&tk R0 J, Loy “
0 &S
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Noiary Publlc <
fradell County
My Commisslon Expires

) a4/22/2011
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" Amortization Schednle

Month '} Indorest \

Oct, 2009
New, 2009
Dec, 2089
Jan, 2610

Eéb, 2010

‘Miax, 2010
Apr, 20%06
ey, 2000
Fom; 2020
Jal, 2040
Axng, 2650
Sep, 2010
Oot, 2010
Now, 2010
Dec, 2610
Jan, 2011
Feb, 2011
Mar, 2011
Apr, 2011
Nay, 2601
Jun, 2013
Ful, 2011
Ang, 2071
Sep, 2611
Oct, 2011
Neov, 2011
Dee, 2041
Jan, 2612
Fsb, 2012
Mar, 2612

$1. 45500 $2.08435 $433;535%65
$1,445.12 $2,07T4.53 $430:561.42
$1,435.20 $2:984:35 $427,577:27
$1,425.26 $2,904.09 $424,583.18
$1,415.28 $3,004.07 $421,579.11
$1,405.25 $3;014.09 $2418,365:62
$1,395.22 $3.004.13 $415;540.89
$1,385:14 '$3:03%.21 -S40, 506:67
$1,375402. 5304433 $409:862.34
$1,364.87 $3:05448 ‘$406,407:87
$1,35469 $3,06%.66 $403,343.21
$1,34448 $3,074.87 $400,268.34
$1,334.23. $3;085.12 $897,183.22
$1,323:9% $3:095:41 $394,087:81
$1,313:53 $3,105.72 $390:982:09
$1:303.27 $3,116:08 :$387,866:01
$1,292.89 $3,12646 $384739.55
$1,282.47 $3,136:89 $381,602.66
$1.279:61 $3,747.34 $37R:455.32

$1,26152" $3,157:83 837529749

$1:25099 1. 6836 $372:199.13
$1,240:43 $3478:32 $368:950.21
$1.229:83 $3:189°52 "$365,760:69
$1.21920 $3,200:15 $362,560:54
$1,208:54 . §3.200°82. $359;349.73
$1.197.83 $3,221.52 $356,128.21
$1,187:09 $3.932:26 $352,895.95
$1,176.32 $3,243:03 $349:652:92
$1,165.51 $3,253:84 "$34%6,399.08
$1,154.66 $3.264:69 ‘$343,134.40
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Apr,2012 $1,143.78 $3,275.57 $339,858.83
May, 2612 $1,13285 $3,286.49 $336,572.34
Jun,2612 $1,121,91 $3;297.44 $333,274.90
Ril;2012 1110502 $3,308:43 $300:966.46
g, 2072 $1:009:89-$3,370.46° $396:647:06
Sep, 2012 “$1,08882 $3:330:53 ‘$303,316.47
Oct, 2012 $1,077.72 §3,341.63 $31997485
“Naw, 2012 $1,066:58 $3,352.77 181662208
Bee, 2012 $1,055.41 ‘$3;363:94. $513,258.34
Jam, 2013 $1,044.19 $3.375.15 .$309;882:08
Feh, 2013 $1,032.84 $3,386.41 $306496.57
‘M, 2013 $1,021.66 $3;397.70 $303,092-88
Apr, 2013 $1,010:33 $3,408:09 $299:689:86

My, 2013
Jan, 2043
T, 2013
Ang, 2013

" Sep, 2013
Oct, 2013
Nev, 2013

Dee, 2013

Jan, 2014
‘Beh, 2014
Wlar, 2012
Apz, 2084

May, 2014

Jun, 2004
Jal, 2014
Amg, 204
“Bep,; 274
‘Oct, 2034
Now, 2Q14

$998:97 53 420:38 ‘$296,269-47
$987.56 8343170 $2928F7:69
$976.13 -$3,443.22 $289;394.46
$964:65. :53,4°54570 $285:939.76
$OB.13 $3,466.22 $282:473.54
$941.58 $3471.77 $278,995.77
$929.99 $3,489.36- $275:506.41
$918.35 $3;501.60 527200541
$965:68-$3:512.67 $268.492.74
$894:58 $3,524.37 $264968.37
$883.23 $8.536.12 $26 43205
$871.44' $354T:91 $257:884.34
$859.61°$3,559.74 $254,374.60
$R4T.75 $3,571:60 $250,753.00
$‘8§5}‘3~'4 $3,588.51.5247,160.49
$893.90 $3,595.45 :$243,574.04
$811.91 B3:607:44 §2391966.61
$759:80 -$3619:46 $236347.14
$787.82 $3,631.53 $232,715.62




Dec, 2614
Fan, 2015
Eéb, 2015
Hpr, 2015
May, 2015
Fum, 2015
Jul, 2015
Ang 2015
Sep, 2015
Oat, 2015
Nowv, 2015
Bec, 2015
Feh, 2015
Wfar, 2616
Apr, 2016
May, 2016
Jun, 2016
Jul, 2615
Amg, UG
© Sep,20%6
- Oet, 2016
Naov, 2016
Dec, 2016
Jan, 2007
Feb, 2017
Mar, 2617
Apr, 2617
May, 2017
Fun, 2017
Tul, 2017
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$77572 $3,643.63 $229,071:99
$763.57 $8:655.78 $295:416.21
$751.39 $3:567.96 $221,748.25
$739:16. $3:680:05 F208,068:06
$726:80 §8;652:45 $214F5560 .
$714:59 B3;704.76 $210:676.83
$702.24 '$3,717.11 $206:958.72
$689:85 $3,729.50 $208,224.70
$67T41 '$3.741 94 $190A82°78
$664:9% 3, 75441 §195,727:87

"$E52:43. $3,766.:52 $19%:960:95

$639:87 $3,77948 $188,191 47
862727 $3,792:68 $184,38939
$614:63 53,8972 $180,584.67

$601:95.$3,847.40 $176,267.27

$589.22 $3.830:13 $ITR957.14
$57646 $3,81289 $162094.25
$563.65 $3:855.70 $165,238.54
$550.80 $3,868:56 $161,369.99
$537.90 $3,851.45 $T57488:54
$524.96 $3.891.39 $153,594.15
$511-98 $3:907.37 $H45;686 78
$498:96 $3,920:39 .$145,766.39
$485.89 '$3,033.46 $141;832.62
$ATLT $3:9%6.57 $137:886.35
$459.62 $3,959.73 $133,926.62
$446:42 $3;,972:93 $129,953.69
$433.18 $3:985.17 §125,967.52
$419:89 '$3;999.46 $121.968.06
$406.56 $4;,012.79 $117,955.27
$393.18 $4,026.17 $113;929.11
$379.76 $4,039.59 ‘$100:889.52




Ang, 2617
Sep, 2017
Bet, 2017
Nov, 2617
Bec, 2017
Jan, ZO18
-Feb, 2018
Wiar, 2018
Apr, 20¥8
Whay, 2018

Jom, 2018

Ful; 2618

Aug, 2618
Sep, 2018
Oet; 2058
Nowy, 2018
Dec, 2018
Jan; 2019

Féb, 2619
Mar, 2019
Agr, 7019
Ny, 2040
Jun, 2029
Fdl_ 2019

Awg, 2019
Sep, 2019
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$36630 $4:053:05 $105836.47
$352.79 $4:066.56 $191.766.91

$339.23 488012

$325:63 $4:093.72
831199 $4.107.36
$258.30 $4.121°05
$284:56 $4,134.79
$2H.7B $AAMST
$256:95 $4,1:62.40

24307 $4.1T76.28

$229.15 $4.199:20
21518 $2£,'2@4=-17

$2OL1Y $4,248.18

SIRT.AL $4.25904

 $173:80 $4,246.35

TSRS $4:260.50
$1L55 499470
$13040 $4;288:95
$116.10 $4:303:25
$101.76 $4,317:59
$87.36 $4,331.99
$72:92 B4, 545103
$58:44 $4,360.91
$43.90 BUBISHS
$29:37 .$4.350:03
$19.68 “§4.4045%7

39768979
$93:596:07
$89:488.71
$85.367:65
$81,232:86
$77,084.29
$72,9%1:39
368745151
$o4;555.41
$60,351.24
*$56:133:07
$51,906:83
$47;654:48

“$43,393:08

353911927
$34:830.32
$30,527:07
$76,209.48
$21,977.49
$17.531.07

$13AT0.15

$87794.70
-$4:404567
$0:00
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EXHIBIT 2: NON-COMPETITION, NON-SOLICITATION and
CONFIDENTIALITY AGREEMENT

Duplicate Copy. Set forth in its entirety R pp 15-23.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
- SUPERIOR COURT DIVISION

COUNTY OF IREDELL FILE NO: 12 CVS 1519

BEVERAGE SYSTEMS OF THE

CAROLINAS, LLC,

Plaintiff,
Vs, PLAINTIFF'S RESPONSES TO
DEFENDANTS’ FIRST REQUEST
ASSOCIATED BEVERAGE REPAIR; FOR PRODUCTION OF DOCUMENTS
LLC, LUDINE DOTOLI, and CHERYL
DOTOLI,

Defendants.

St Nt Nst? gt gt Nasaret” "ttt s’ it vt gt gt "

Pursuant to Rules 23, 33 & 34 of the North Carolina Rules of Civil Procedure,
please find below the responses of Beverage Systems of the Carolinas, LLC ("BSC") fo
Defendants’ First Reguest for Production of Documents to Plaintiff.

DEFINITIONS

Unless otherwiss indicated, the definitions outlined in Defendants’ First Request
for Production of Documents to Plaintiff shall be applicable to these responses.

GENERAL OBJECTIONS

1. Plaintiff objects to each of the request for production to the extent that they
are not reasonably calculated to lead to the discovery of admissible evidence.

2. Plaintiff objects to the scope of each request for production to the extent
that such request; '

(@) seeks information that was prepared or obtained by Plainfiff and Plaintiff's
attomey in anticipation of any litigation within the scope of the work-product privilege; or

(b) seeks information that constitutes confidential atforney-client
communications; or :

(c) seeks documents and things outside Plaintiffs possession, custody or
control;

(d) contains “definitions” or “instructions” that are overly broad, are self-
setving to the interests of the Defendant, are unduly burdensome, exceed the proper
scope of discovery under the North Carolina Rules of Civil Procedure, or impose duties
and obligations on Plaintiff that exceed the duties and obligations imposed by the North
Carolina Rules of Civil Procedure;
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(e) seeks documents or information readily ascertainable by Defendant and/or
in Defendant’s possession, custody or control; '

(D - seeks documents which are proprietary, commercially confidential, or
trade sensitive, which documents will be disclosed and produced only if genuinely
relevant to the issues in this action and pursuant to an agreed-upon protective order
limiting the use and disclosure of such documents in this action; -

(@) requires Plaintiff to produce the documents requested at a time and piace

unilaterally designated by Defendant, which documents will be produced at a mutually
agreeable time and place; and

(h)  seeks production of documents which are maintained at diverse locations
and, thus, are obtainable from some other source that is more convenient,- less
burdensome and less expensive.

3. Plaintiff assumes no duty to supplement its responses except to the extent -
required by Rule 26(e} of the North Carolina Rules of Civil Procedure. '

4, By providing, or attempting to provide, substantive responses to the
requests for production set forth hereinbelow, Plaintiff in no way waives, and expressly
reserves, any and all rights. it may have to object to the relevance and admissibility of
the requests for production and the responses thereto.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

1. All written contracts between Elegant Beverage Products, LLC and any of its -
customers which were acquired by and/or assigned to Plaintiff upon Plaintiff's purchase
of the assets of Elegant Beverage Products, LLC under an Asset Purchase -Agreement .
dated July 20, 2009, '

RESPONSE: To .Plaintiff’s knowledge, there were no written agreements that were
specifically transferred, but Plaintiff did purchase all of the ‘accounts and customers of
- Elegant Beverage Products, LLC as part of the Asset Purchase Agreement dated July
20, 2009.

2. All written contracts between Imperial Unlimited Services, Inc. and any of its
customers which were acquired by and/or assigned to Plainiiff upon Plaintiffs purchase
of the assets of Imperial Unlimited Services, Inc. under an Asset Purchase Agreement
dated July 20, 2009. '

RESPONSE: To Plaintiff's knowledge, there were no written agreements that were
specifically transferred, but Plaintiff did purchase all of the accounts and cusiomers of
Elegant Beverage Products, LLC as part of the Asset Purchase Agreement dated July
20, 2009. Further, Plaintiff understands that BSC 1 through BSC 5 was a coniract with
Franke that was transferred to Plaintiff,
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3. Any document comprising a part of or schedule to, the Asset Purchase
Agreement between Plaintiff and (1) Elegant Beverage Products, LLC and (2) Imperial
Unlimited Services, Inc. which identifies the customers of either Elegant or Imperial who
were being served by them on July 20, 2009. :

RESPONSE: No schedules were specifically included, but all accounts and customers
were included in the purchase as referenced in the Asset Purchase Agreament.

4. Any document constituting a representation by either Eleganto'r Imperial that any
customer being served by either of said entities on July 20, 2009 would remain a
customer of Plaintiff after closing of the Asset Purchass Agreement dated July 20, 2009,

RESPONSE: See BSC 6 through BSC 42.

5. A copy of any written contract entered into between Plaintiff and any customer
acquired by Plaintiff after September 30, 2009 under which Plaintiff was granted the
right to provide services to such customer.

RESPONSE: None.

6. Any document which reflects that Plaintiff ever gave notice to any Defendant in
this case of the existence of any confract produced in response to Request No. 5
above. ‘

RESPONSE: None.

7. Any document or other instrument in Plaintiff's possession which evidence the
knowledge of any Defendant in this case of the existence between Plaintiff and any
customer or client of Plaintiff of any contract which granted to Plaintiff any right of
Plaintiff to provide services to such customer.

RESPONSE: See déeposition of Loudine Dotoli,

8. Any document in Plaintiffs possession or available to Plaintiff which shows that
any portion of the $10,000 referred to in the Asset Purchase Agreement as -
compensation for a covenant not to compete:

a. Has been paid by Plaintiff to any party to the Asset Purchase Agreement; or
b. If paid, to whom, on what amount, and on what date said payment was made.

RESPONSE; See BSC 43 through BSC 55.
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9. Any document which constituies the customer lists and contracts referred to in
par. 48 of the Complaint filed in this cause.

RESPONSE: See BSC 56 through BSC 70.

10. A copy of the Federal Income Tax Retumn filed by Plaintiff for the calendar j{ears
ending December 31, 2009; December 1, 2010; and December 1, 2011.

RESPONSE: See BSC 71 through BSC 72.

11.  Copies of the K-1 forms issued fo every person with a membership inferest in
Plaintiff for the calendar years ending December 31, 2009; December 31, 2010; and
December 31, 2011. :

RESPONSE: None.,

12. A copy of the monthly profit and loss statements prepared by Plaintiff or its
bookkeepers or accountants for every month in calendar year 2012 for which such
statement has been prepared.

RESPONSE: None.

13.  Any document which describes the name of any customer of Plaintiff whose
business has been taken by Defendant from Plaintiff as alleged in par. 68 of the
Complaint.

RESPONSE: See deposition of Loudine Dotoli.

This 8" day of February, 2013,

JONES, CHILDERS, McLURKIN & DONALDSON, PLLC
Attomeys for the Plaintiff

%w\ C. w
Kevin C. Donaldson

P.O. Box 3010

Mooresville, NC 28117

(704) 664-1127
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that he has this day duly served a copy of
the foregoing Plaintiffs Responses to Defendants’ First Request for Production of
Documents fo Plaintiff to the following by the deposit of a true copy of same in the

United States mail, postage prepaid, addressed to the Defendants’ attorney of record,
to:

Dougias G. Eisele

Eisele, Ashburn, Greene & Chapman, P.A.
320 W. Broad Street

Statesville, NC 28677

This 8" day of February, 2013.

JONES, CHILDERS, McLURKIN & DONALDSON, PLLC
Attorneys for the Plaintiff

Kevin C. Donaldson
P.O. Box 3010
Mooresville, NC 28117

(704) 664-1127
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Sorviee Agrooment

This Sandca Agreemant CAgeoment™) 13 axsculed by and belwean dmperal Service {‘Senice

Providet), an Wdepandent ssrvics provider of oap antlior § auep and Frapke

melmﬁmﬂwwtmlmmsWMmmrﬁq&mM«
ipment).

wili sorvice Franke's sapresso, celfigaration, walsr, 2nd any apphcable equipment

Genoral Yermse .
Parfomnants: The Serace Provider agrass 1o parkorm the senvicas to the Equipment (the “Bervices}ina
thmmwm“ﬂemmmmmwsmmmmmwm :
on Franke (o Franke’s oy {Cu “}and 1o perform Servicas 36 dispatehed by Franke,

Opesating Manual The Service Provider futther agress 1o adbere 1o The specilied requivements. aad
procaduns sz sob forls in the Franke Munhodzsd Sarico Provider Qperaling Bantal {Operating
uanual')mozdmnucwepaymermFrar&emmnsmetighnaupda&cmOpammalmdm
ommmduismeSemnerﬁde(smspomunyhbauptodaw&aﬂwmmmo!lheowaﬁng

Manual ard aghere o any naw raquiramants a5 they b bie, I the evant of 2 conflict batwsen
the Opsmting Maaual and the p fons of thix A e, the p ions of this Ag shall
prevail,

Persoanel: For il services dispalshed by Franke, tha Sarvics Providar sgrees lo serd only lachncians
ewbyedhgoodslammby!heSWnervideromedbySum\nderasmmmmsnﬁemh
thatermdﬁshg&amﬂ(‘fedwmnﬂﬂmbavabﬁmmdynhﬂwmueﬂbyﬁmkﬁ
wﬂmnmuzmmedbymeeanmiﬁ:ghsdemnmmmnwasmmm
use ther serwte prowder 3s a s for seraces dwpatthed by Franks, unless othermss
approved by Franke 1nwhiing in advance.

mmwwwmdgswagmm&MhmmhmmWawﬂ
of Hs contractors abide by the fstns and condidons of this Agreement. Service Provider further
acknowiedges and aarses that d Jny atlion or emission of any of ks sianslm wih
or breaches, any of the leams or condifions of this Agresment, then Service Provioer wil b tesponsiie
rwemmmmwmmaswmwmmbmm

lmmmmmwmmhmmhddmmumﬁmthmmw
Med?mkwmn.ukmﬂmmem&mm.mussloekunnimesmmertowpmt
meSt sarvices dispalched by Franke. The Servicn Provider will not charge Franke for eepeated servics or
sepake bips that bacoma mmqmmswmmmmmmdmme.mmw
kwammbnmlad:dpmparho&.arb:kdmpakpm&ﬂcepﬁamummmhmm
MWMWwwmmewammmbmeﬂumm
dsfecﬂva.nﬂwaﬁab{aduamabackwderbyﬁ:rk-.wﬂwmqummmmlmﬁ:ma‘smqﬁmd
parts invantory slocking Bst,

Rosponts Time: Unkess olhervise agreed to by Franke in writng Iy dvance, the Sornce Provider anrees
lo adhove to $pacific respanse tima (‘Response Time") critens for &l senvices dispatched by Franke. The
standand Response Tima is 4 howrs foran 'g o P 8l Equbp anrd 24 hours for atf
olhwr dispalenss.

MM
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Tha Senate Provider and Franke afree 1 the fotowsng rlas CRaas’) for alf scraces mispanched by

Franke. Franke teserves the right lo make adjisiments 10 sicomect fates on Service PRVGES mwoces 16

the agreed wpon Rates and ting & applbeabla rag m the Qp g Marwal, The Sanvice

Pmﬂdmunmmuwwﬂamwuamdtosmumedmdmmm

accepiable repar times, when ppplicable, as indicated n: tha Operating Mamsl, The Sorvice Provder

;ris:umasrandsﬂmmamadm%memwhgmmsmmmsgmemodsndm‘:‘»m
Vi

Irvoicad (ravet amotnt is subject (o verdicaton by Franke,
1 & excesd 130 fules{extended '

:sssu35
s s e Do .. . eI UL be bpproved) V. i
Ounfifing fabor pot hout yervica  SEBUSH ™' * OT must bu authorized in advance . 598 USD

R
sesusb ¢

: 1 'Pﬁoeﬁsdudas1mmalﬂmkagefch:gash

Fotoimer oo s oo . . o 4, . i excems of 1 houe round tip are biable} |

' PM Minor Franke Sinfonta FSA 5 225 USD Prica includes 1 hour travet and mieage! charges in
" exvess of 1 howr round trip ara hilsbly)

PM Major Franka Sinfonts ™ K575 050 s lachwdes 1 Siour el and miaage! charges in
excesa of T hour rouny tip are biloble)

Warranty Workmanship

The Sarvice Provider warrants all services rendared by w5 Tachokions and those of 13 employees o
soatracios, if ppplicable, agamst defocts in workmansh. In the event 2 defect should be discovered
within 30 daya of the gerfoemangs of the sesvica, Sendes Provider shall repsir the defoct andlor remedy
the complzing 2t no addlfonal charge o the customer o lo Franke

Indamnification

s«vm'ﬁwumwmdanﬂmcdmmmmmnasanxSmumm.mﬁm
distibutors wnd equip deal &mwmauhsm.ﬁam;ﬁnuandnus“damm
mdwmmﬁmwmmmmmbymﬁeﬁd«mmwmwmw
coniracirs. The obligations under this Aricie shall sutvive the taemination of this ags it

Paris

masmmﬂdwhrFRMe,msSmMmymemFﬂmmwﬂy
Swm.m.(o:anaﬁilmedﬁanhaeompmy}allhefolloﬁng i bushme 50% & off Bs)
price A complels pans lising with fecommended Sale pricss wit bs distibuted to Senica Pravider
Erough 2 separate communicabon, Servica Provider will bill Franke for such parts imed durng a sarviea
aﬂalmaprinauuauypawhysmimpmidaf-niﬂmzs%mmptmasmarml.

CHEIE
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Pact Ordera

Wuﬁnzdaysdlwnfmordmﬂwmrmamaw.SemcePrcmdarsmrogaﬂpa«mm
Franke's Re-supply Website, with all Coffee part orders submtied Separolely .

Pact Returns

When relarming a spare pait, Servic Pravider should ensore that cach gart baing returned has 4 Refum
Marchandiso Auftorization CRMA") issued for the localion lg:! faasgn !of.rc;:m Sem{uud Provider
acknowisdges and 3ccepls that eoch pard it subject 16 evaha by Franke and ¥ a part does not pass
the inspeclion process redk will not be fssued for the mturn. Retums of pans for Bquipment under
wsrranlywdwbamdmmwmmMMumﬁtmmmmemurmm
andservhehnu:rtmmwmoﬁdafchyoice.?ormpln:ummagmg:wgl&uapmh
i:odewcdlmlw&ﬁwcondﬁm.ﬁmkeﬁmb&aﬁhwsmmaw'fioeﬁwobcssweﬂasﬂwcmtd
parl

Confdentiallty

in the coussa of the prevision of the Senvices Sgrvice Frovder may have access w0 information of 2
eanfidential njure régansng Franke’s b bnclagy or cusk tihe "Cen 1 Information™,

Exu:plaamaybemmhhpﬁommd&&ﬁm?mmﬂdumuwwsagmmem
SarvlcamlimlmmmmewamﬂmsdmmhmmMmmedxactw
|ndifeclbeneﬁto!aﬂympaﬁy.a-ﬂsmwumumamn.bmhdmngmdaﬂwlhc!‘md
Yus Ageeemant, ihe atnct confidertaiity of any and all Confidential tnformaton  Service Provider shait
protect the ficts y of the © t infermation a3 1 would d2 own most valzable (nformation,
whilch in any event 5hall be ne loss tan § reasanabie Sandard of eara.

- Non-Exclusivity, Tormination

The Servce vawerundmndsmﬁankeh&mgme?mﬂg&mmwwwa
mwm:mmmmsmwdakmmmadmum‘uoanpbyer-
employoe, parinarship or agency relsfonship 16 created by i partes by execunag this Agrecmant
Servica Pravder has no nght or acthorily to creale any obiigalion, express of wnplied, on behalf of
Fmﬁe.mluhﬂ?mnlmhany fh Bath the S
mumnwmmmmmam&ymmm.UnnM' af the Ay
aﬂywtslatlchngbalawﬂlobomwusalmmdwmmmWaMmﬁmanke
paris mventory owned by the Senvice Provider would bo p by Franke, provided Ihat, Fronke
ot i e sate o (3t tha protuct i sh aew, unused. and 15 origusl packaging.

Paraonal ijury Reauling From Uze Of Products

Sevvice Provider shall nolify Franke lv upon obtaming Inf a3 G P 1}
injury or olher ciain resulling Yom tha petfiermance oF tho Services by Sarvice Provider, Adddionally,
Sarvice Pryvider Shal inform Fraoke immediately upon recognizing any operation, misapplication, tss or
rissse that pmemaswhnmmmhwudmaybehwhwdﬁewyorin&mcﬂyhapersomar
Injury or fisk ¢f death siluation,

SHRERFG

BSC 3




-118-

gahmp:wm
Smrea, Ta JTHT

) . . COFFEE
Compliance with Applicate Lews, Reg and Coden SYSEEMS

Servica Provider agrens to comply with off Jadersl, smie, county and lacal codas, tastctions, stendards
and oihor lawa. reguiations or standands that may be ssucd from Lima to e by swd regulatory bodes
Inciuding, but ot krited to Ocwipationat Safaty and Health Act {OSHA} standards.

(naturanca
Servicy Provider will a1 all imes catry, and requrn alf &S CORiracio 1o Mkewiss cary, putthc abiky and

workers campensation insuranca, each with $3,000,000 toverage per octutrence, Servica Provider, and
#3 coniraciars, wil provide Franke with an annual Gentlficata of Insurance o3 avidance for this covarags,

Taxes

Service Provider will be responsibla for the paymend of eny and oW toxes due a5 a result of T
perfomnance of ha Services or the payment thareof, Service Provider will lndemaily and hold hamm
Frankaandasamﬂatex!mmandagmmgaummam.hmammasmu&dm
and oiher professionals relalmg to any cbligefion 0 pay any withholding taxes, socsl socwrily,
unemploymant oc dlsabaity insurance o simdar charges, incluting sty of peiapies

Unusuaf Produst Siteations
Servics Provider will mform Franke of any unusual Product condons not noemally covarad in servica
reports such a5 poor vansilation. unsafe candiiont or machine abuse,

Geoneral

N Waivar, The faluce of Franke to snforce i anry bme tha provsions of this Agreemen or 1o require ai
any Gme e perfarnance by tha Semca Frovder of sy provisdng hergn shail rot :n sny way be
consirued to b 2 waiver of such prowsions ar of 3ny alher provision.

Governing Law,  The valicily, truction and peel of 1his Ag and the fights and
obligations of the parsies herelnder shall be governed by and construad in scoordance witks the bws of
he Stale of Delawarg, without appicalion of confiict ol iaws princples,

Severabilly. The srovisions of {his Ag shalt b deemed severable, ond lhe mvabdty or
) y of any provison shall aol affecd the validily o enforceabifily of the other ovisions

Assignment  Sarvica Provider may 1ot assign this Agresment o suy nghls o cbligations hercunder
vﬁlhammwbrmmﬁﬁm.mmﬂtmuwmfwwmmmmm
easom,

Notiee. krymﬂeahuemﬂerbyei!herpaﬂymllbenivanbyomdeuvw«wmsm
raitice Sy cerifiad mad, 1 eaq 1, oc telacopiad, d or wfecoplad, as the cate may
be, to the other party gt its address sel forth below of 21 $uch other address designated by nobice in the
manner provided in this section. Such natice 3hall be deemad 1o have boen aceivad upon the date of
actual delivery ¥ personally dellvéred or, in the ¢ase of maing, two {2) days aflor deposit with the U.S,
mal, or, in the case of fagsmita i lesion, when confumed by Lhe lacsimile maching rapord

IRARTMAY
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unnndmmodthalmesmpnofmei\gmmmlah utder ihe condicons of Franks Tems and
Condlions of Sate s the Service guwdcd D &5°§ which are ncorparated o the

agreament by reference and gre bmdmg on Semcc Pronitler In ihe event of 3 contradiclion batween tha
Agreemant and the Service Dotuments, Ihe grovisions of thes Agraement shall prevad

SumwwdﬁweWyagmmewemngmmwmm duly suthosized
reprosantafives a3 of the date indicated bo

i Impan Sorvice

132 Gonllue Dr. Statasuie, NC, 28525

Y Qi S ) e, Litwco-\\e
" ..15%8-;:\ “’3.&;-\-&1‘ t"e.cz;..h..w.%na va To oralay

YN DTOU.
?:2.1:"$

T Ot

"'.' R o F
vider hereby acknmeugesme taceipt of the Fronke Prefomed

Awmzed Sarvica Provider Opesaling Manual

f may e r d 10 sgn thus Agreamant for sach
Franke o detarmine need,
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Page 1 of2

Mark Gandino

From: ThomDot@aol.com

Sent: Eaturday, November 08, 2008 4:42 PM
To: markg@beveragesysiems.org
Subject: Re: Questions

Attachments: 010_12A.JPG; 015_7AJPQ; 016_BA.JPG; 017_5AJPG; 0'19 3AJPG; 020, 2A0PG;
021_1AJPG; 022 0A.JPG; 023 DOA.JPG

Hi Mark,
- 1 am interesied in talking further and | am sending info and pictures that will help gei us staried.
Existing accounts and their percentages of business.
Franke 30%, Bunnserve 25%, NGB 20%, Kraft, Pantry, JT Davenport, HT Hackney, South Co, Caribbean
Cream, US Foods MR, Williams, Teﬂey Tea, IFH Food Dist., Royal Cup, Duncan Donuts,Feteo, Cecliware,
Gnndmasﬁ:er and Streef accounts make up the rest of the percentages We just lost Sara Lee to 'DS} and hope
to getthem back. Also | am talking to Sysco foods that uses DSI and nof happy with them.
Biggest Competitor
Dst
MNuinber of Tech 4 plus myse[f Z girls in office plus my wife
3 techs on the road
1 fech in the shop
Number of vehicles
4 E 150 vans
1 E 250 van
Area of Coverage
100 miles radius fortn Charlolie and Statesville, that extends into South Caroling, and Virginia.
Building Size 4000 sq. feet 50' X 80" plus 2 Storage Trailers full of Equipment
80" X 15' ofiice space
50" X 25" work shop space
50 X 40" warehouse space
Tax value on property and building 287 330.00...value doesn't include storage trailers.
Gross Income
2008 408,286.00
2007 442,786.00
2008 up to Sepiembar 347 285.00, Accountant to figure cut rest of the year.
Asking Price for business
385,000.00 Includes all inventory, furniture, vans, forkiift, fools sfc.
Asking Price on Building and propetfy on 4 .25 Acers
495,000,000 includes storage traflers, racks, work benches

Tvlark, | hbpe Hhis helps with some of information that you asked for, if you need anything else e-msil me or call.
t am willing 1o bold notes on the business and building.

In a message dated 11/6/2008 8:38:00 AM. Eastem Si‘a.ndard Time, markgandino@mindspring.com wiites: .

47Tom,

Good teliing with you today. [f you are intsrested in talking further about you company, let's start with
a faw quesltions.

442112009 BS C 6
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Page2 of 2

# of Technicians

Area of coverage

2008 Year to Date Sales, 2007 Sales, 2006 Sales

What you are looking fo selt the company for.

You sald you have z building. VWhat would you seli it for?
Square fooiage of the buiiding

Send a photo of it if you can.

Would you consider paying you out over ime?
Customers that you service and an estimate of the % of your total business is. (I1E 5% NGB,
10% Kraft etc)

Biggest competitor in your market.

P &0 &6 % 8 06

f think this is a good start. Add anything that you would fike. Im planning o head to VA week after next
lest see if | can get these answers so ifthers is stifl interest we can meet then.

Thanks,

Mark Gandino

Beverage Systems, [nc.
Service Unlimited, Inc.
609-382-2100 Ext 22.

609-882-2108 Fax

AQOL. Search: Your one stcb for directions, redpes and all other Holiday needs. Search Nay.

4/21/2009 BSC 7




-122-

ASSET PURCHASE AGREEMENT
AND REAL PROPERTY AGREEMENT

THIS ASSET PURCHASE AGREEMENT, made this_J¢ day of

2009 by and between Elegant Beverage Products LL.C, 2 North Carolina limited}labi
company having an address of 132 Conifer Drive, Statesville, NC 28525; Imperial
Unlimited Service Inc., a corporation formed under the laws of the State of North
Carolina, having an address of 132 Conifer Drive, Statesviile, NC 28525 (hereinafter
collectively refexred to as "Seller") Thomas Dotoh and Kathleen E. Dotoli, individuals
having an address of 373} et b o2 ésvaf)(heremﬁefzefeﬂed to as
the “Real Property Seller”) and ddine Thomas Dotoli having an address of
19439 Vic B4 Gau Conet bus M (hereinafter Ludine Thomas Dotoli, Thomas Dotoli
and Kathleen E. -Dotoli are collectively referred to as “Shareholder”) and Beverage
Systems of The Carelinas, E1.C a North Carolina limited Hability company, having an
address of . (hereinafter referred to as "Buyer" or
“Purchaser™):

WITNESSTA:

WHEREAS, Seller isithe sole legal and equitable owner of the business known as
“Elegant Beverage Products; and Imperial Unlimited Service” located at 132 Conifer
Drive, Statesville, North Carplina together with cerfain equipment listed, deseribed and
shown on Exhibit "A" attached hereto and by this reference made a part hereof as if fully
set out herein (hereinafter reﬁrred to as the "Business and Equipment™); and

WHEREAS, Real Pmpe:ty Seller the owner of certain real propesty located at
132 Conifer Drive, Statesville, North Caroline together with the improvement located
" thereon, more particularly described and shown on Exhibit “B”, attached hereto and by
this reference made a paﬂ: hepeof as if fully set out herein (hereinafter referred fo as the

“Real Property™);

WHEREAS, Purchaser is desirous of purchasing the Business and Equipment and
Real Property and the Selier pnd Real Property Seller are desirous of selling, subject to
the terms, covenants, condluons and agreements that follow and Seller is agreeable to
such sale; and :

!

NOW, THEREFORE, in consideration of the recitals sbove, the terms,
covenants, conditions and apreements below, and the sum of TEN $$13.00r IOLLARS,
each party to the other in hand paid, the receipt and sufficiency of which consideration is
hereby acknowledged, the pmitim hereto, infending to be legally bound thereby, agree as
follows: .J

ART#CLE IPURCHASE AND SALE
i
1.01 Purchase and Sale. Upon the terms and subject to all the conditions and the full
performance by the parties of their respective obligations as set forth in this Agréement,

BSC 8
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Seller shall seli, transfer, adsign, convey and deliver to Purchaser and Purchaser shall
purchase, take assigmment and receive from Seller the Business and Equipment,
including, but not limited tp all assets of the Business, inciuding the names “Elegant
Beverage Products and Impérial Unlimited Service”, customer lists, telephone numbers,
supplies, furniture, fixtures, equipment, leases for the use of any equipment, accounting
system and software, computer, printer, warchouse equipment, racking, five motor
vehicles, trailers and such other assets, more particularly Hsted, described and shown on
Exhibit “A™ attached hereto; and from the Real Property Seller the Property.
]

(& The followi.n% assets of Seller are specifically excluded from this
Agreement: !

(i) Trade hccounts receivable; and
@ Cashonhand

Purchaser subsequ ! to closing shall have no obligation to collect any trade
accounts receivable on the of Seller, however, Purchaser will agree to remit to Seller,
any and all trade accounts reqeivable payments it may receive subsequent to Closing,

(b)  Purchaser in gaddﬂion to the foregoing shall purchase the existing
inventory of Elegant Beverage Products, LLC on hand at the date of Closing (bereinafter
defined). The price to be paid for the inventory shall be the lesser of the then fafr market
value or the wholesale cost of such inventory paid by Elegant Beverage Products, LLC.

1.02  No Liabilities. Porchaser shall assume no liabilities of Seller with respect to the
Equipment or Business or RJ;'.a.l Property except as specifically stated herein; and same
are being wransferred free and clear of all liens and/or encumbrances. In addition,
Purchaser shall have no oblifation 1o satisfy any federal or state tax obligation on the
Seller, as the Purchaser does not assume any responsibility or liability for the satisfaction
of any tax, which may be due and owing by the Seller to any federal, state or local
anthority. ;

ARTICLE If PURCHASE PRICE AND PAYMENT

201 Purchase Price. 'I'heLpurohase price for the Business, Equipment and Real
Property shall be the sum of Six Hundred Fifty Thousand and xx/100° ($650,000.00)
dotlars, payable as follows: ‘ _

(&)  Payment of ihé sum of Ten thousand and xx/100 ($10,000.00) dolars by
check upon the signing of this Agreement, to be held in escrow by Seller’s Jegal counsel
in an attorney trust account wntil Closing, at which time said fimds shall be paid over to
Selter {the "Deposit Funds")! In. the event that this Agreement shall be terminated in
accordance with the terms bzxro_f;thﬁ Deposit Funds shall be immediately returned fo the
Pusrchaser.

(")  Payment of of assumption of the existing loan on the Real Property

2
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currently held by . In the approximaie amount of One
Hundred Twenty ($120,000.00) Dollars, to be adjusted on the date of Closing.

{c)  Payment of ﬂﬁe existing loan in the name of Elegant Beverage Products, '
LLC currently held by ’ _ in the approximate amount of Thirty-
Five Thousand ($35,000.00) f,DoHazs, to be adjusted on the date of Closing.

(d  Payment of ﬂée existing product inventory of Elegant Beverage Products,
LLC in the approximate amount of Ten Thousand ($10,000.00) Dollars.

(€)  Issuance of aLpromissory notes o the Sellert and Real Property Seller (to
be determined by the parties) in the total amount of Four Hundred Thirty Six Thousand
Five Hundred ($436,500.00)Dollars (the “Promissory Notes™) having a term of ten (10)
years bearing interest at the rate of four (4%) percent per anmum, in the form attached
hereto as Exhibit “C” (sub}e!:t adjustment based upon the amounts o be paid under (b)
and (c) above.

(4] Cash in the amount of Thirty Eight Thousangd Five Hundred ($38.500.00)
Dollars by certified or attorney trust check.

(g}  Purchaser shafl provide to Seller a first line Deed of Trust on the real
property and a first lien security interest on the Equipment and vehicles along with UCC-
1 financing statements. In addition, the personal guaranty of Mark Gandino shall be
provided guarantying the payiment of all amounts under the Promissory Notes.

202 Allocation of Purchast Price, The allocation of the Piirchase Price as and between
Seller and the Real Property $eller shall be made in accordarce with the agreement of the
said parties as set forth on Exhibit “D™ attached hereto.

i

(&) Purchaser shaﬂl be permitted to pay any and all existing debts, liens or
other obligations of Seller refated to the Business and Equipment and the Real Property
Seller related to the Property from the proceeds to be paid to the aforesaid parties vnder
Section 2.01 above, including but not limited to, unpaid ifcoms, real estate, franchise
other taxes to the State of Nosth Carolina.

()  Closing shall take place on or before , 2009 (the “Closing™
gt ! or such oftier place as the parties shall
reasonably agree, subject to the complete satisfaction of all contingencies set forth in this
Agreement, '

203 [Inspections. Dusing the twenty one (21) day period from the executior of this
Agreement (the “Inspection Feriod”), Purchaser shall be permitted to enter the Property
and the business locations of ghe Seller, upon at Jeast one (1) business day prior written
notice to Seller or Real Property Seller as the case may be, ar(d to inspect and evaluate the
Property, Business and Equipsnent and to conduct studies, tests and investigations related
to the Property and review alliof the business, accounting and financial records of Seller.

;
i
i
t
i
H
t
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t

¥ during the Inspection Ptiod Purchaser detenmines for any reason in its sole and
unfettered discretion that the Property or the Business or Equipment is not suitable for
Purchaser's purposes, Purchaser may terminate this Agreement. If Purchaser desires to
terminate this Agreement hereunder, it shall give writien notice of tesmination to Seller
and Real Property Seller on pr before the end of the last day of the Inspection Period, in
which event this Agreement! shall terminate and the Deposit Funds shalt be refunded to
Purchaser and the parties shall have no further obligation hereunder except for those
matters that expressly survive termination bereof. If Purchaser fails to give written notice
of its election to temminate this Agreement, this Agreement shall be deemed to have
continued and Purchaser shafl be deemed to have been satisfied with its inspection of the
Property and the Business and Equipment.

2.04 ‘Tifle. At Cldsing, Seller shall convey to Purchaser by Special Warranty

Deed, good and marketable fitle in fes simple to the Real Propexty, insurable at regular

rates by a title insurance company licensed to do business in the State of North Carolina,

subject to the following liens, easements, restrictions, condjtions or other encumbrances

{(hereinafier referred to as the “Permitted Encumbrances”), provided same do not render
title unmarketable or um'easoflably interfere with Purchaser’s intended uses:

: (®  General real estate taxes for the year of Closing which are not yet due and
payable (subject to adjustment); '

(by  Liens for municipal betterments, which are assessed afier the date of
Closing; '

(©  Other grants id utikity and/or power companies, the rights of the public in
sidewalks and abutting publid righis-of-way, and easements given to the public for water
course maintenance, slope ri hts or sight righis; :

(@  Standard cxcegtions set forth in the form of tifle insurance policy of the
fifle insurance company selecied by Parchaser, provided such exceptions as are
applicable to Seller are satisfied by Seller at Closing; I

z
(¢)  Anyother which would constitute a Title Objection (as hereinafter
defined) that Purchaser does Dot waive pursuant to the following subsections,

2,05 Title _C_gmmitm_e_;h. Purchaser covenants and dgre&s to prompily obtain g
comumitment for title inswrange (the “Commitment™) from a reputable title insurance
company avthorized to do business in the State of North d,arolina, and shall deliver to
Seller within twenty (21) days of the effective daie of this Agreement a copy of the
Corumitment, In the event the title company selected by to insure i interest in
" the Real Property shall report fo Purchaser any objections any tifle matter that makes title

unmarketable or which materiaily and adversely affects the crnership or operation of the
Property, reasonably determined by Purchaser and which i$ unacceptable to Purchaser

(*Tifle Objection™, P : er shall notify Real Property Seller of any such Title
Objection at the time of Purchaser’s delivery of a copy of the !TCommltmant to Seller.
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{a) If Purchaser nenﬁes Real Property Seller, BJ herein provided, of a Title
Objection, Real Property Seller shall elect, upon delivery pf written notice to Purchaser
withir ten (10) business days after receipt of notification from Purchaser of a Title
Objection, whether to cure §ueh Title Objection. Real Property Seller shalf have the right,
at its sole election, to ad_;ov.:{nlc the Closing Date one or more times, for a period or periods

- not in excess of thirty (30) days in the aggregate, to enable Keaf Property Seller to convey
title to the Property without such Title Objection. If Real Property Seller does not so
elect to cure such Title Objection, or if having elected to such Title ObJectlon Real
Property Seller is unable to gonvey title subject to and in accordance with the provisions
of this Agreement, Purchaser may either (i) terminate this Algreement by written nofice to
the Seller on or afier the fatter of the Closing Date or any gdjournment by Real Property

Seller, in which event this i

Agreement shall become void |and of no further effect, the

Deposit shall be immediaiely
bave any further obligations of any nature to the other here
(i) upon notice to Real Prog

returned to Purchaser, and fhereupon neither party shall
under or by reason hereof, or

Selter can convey without

Seller, accept such title

reduction of the Purchase Price or any credit or allowance on account thereof.

(b) Notwithstanding|the foregoing, any deeds of] trust, morigages, judgment

Hens, mechanics or matenalmen s liens, tax liens (other thar liens for taxes not yet due
and payable) and other mOB&‘EaIY liens against the Real Property (colltectively, “Liens™)
shall be deemed Objectmnafxle Exceptions, whether Purchaser gives written notice of
such or not, and shall be ra? oved by Seller at or before C'Iosing. Seller may authorize

- Settlement Agent to use Purchaser’s funds payable at Cl for the satisfaction and
discharge of any Liens. l :
(c) Seller shall e.wc#me. such affidavits, indemnities, and other similar type

Instruments as are required r?asonably by the Title Corapany for the climination of any
~ standard or printed exceptions in Purchaser’s final policy bf title i insurance, mcludmg,
without limitation, the exception for un-filed mechanics” liens and parties in possession.

2.06. Survey. Purchayer, at its sole cost and expd
and/or recertification of the Real Properly Seller’s existing survey and/or a new survey
for the Property prepared by 2 landt surveyor licensed in the in which the Property is
“located. ¥f the Survey dldeses (i) any material encroa&g}unent or pmtrumon 'of an

nse, may obtain an update

improvement across a bo -line, (if)-an unreasonable restriction on access, ingress or
egress, (iii) the non-co: of' any parcels 8 Tl 65 mpt]:.smg the: Propérty for which
affirmative tifle insvrance is t availabie at commercxaﬂy reasonable rates, {iv) any ether
matter cbjectionable to Pu ér arid which msferidily and advemely affects the uss of

- the Property as a distdbution jwatchouse, then Purchaser :

of such fact together with a
_ chooses, promptly uadertake
reasonable satisfaction of
to notify Purchaser of iis
Objection Notice, Purchase

cure same, or the Closing date]

S

earlier of ten {10) days after

give Seller written notice
copy of the Survey, Real Pfoperty Seller may, if it so
elimipate or modify all suc] Lmacceptable matters fo the
er. If Seller chooses zot toler is unable to do.so or fails
t 10 dvre Within tén (10), days affel Tecdipt of the Survey
» a8 Itssole remedy, tes this Agreement within the
.cezpt of notige front Selier tha¥ i j5°ubable or wmwilhing 0
‘whichever oocuzs first, and thaAgreement shall thereupon,
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be null and void for all puiposes except for those maﬁer& that expressly survive
termination hereof, and the Deposit Funds shall be fo:tbmﬁ; refurned by thé to Porchasés.

ARTICLE I RE?RE?ENTATIGNS, WARRAN’ITES AND COVENANTS

3.01 Representations and Wanantras of Seller and Real Property Seller. In addition to
any other representations, ies or covenants coniained in amy other Article or
Section of this Agreement, S fler and Real Property Seller int oxder to induce Purchaser to
enter into and perform Pmichase,r's obligations and zespansxbﬂmes confained in this-

Agreement, represent, wan]xt*and covenant as follows:,
(8)  Seller, Efégant Beverage Products, LEC is

a hmlted liability- company

duly organized and validly ing and in good standing ynder the laws of the State of
North Carolina. '

(b}  Imperial Unlimited Service. Inc. is & corporatioh duly otganized and
validly existing and in good Tm;nding uvnder the liws of the State of North Carohna.

(©)  Seller and Property Seller have full power and anthority to enter into

this Agreement and to assi and perform ail its obhgahpns herexnder; the dxecittion:
and delivery of this Agreemefit and the performance by Seﬂer and.Real Pmpeny Seller of -
their obligations hereunder have been duly authorized by spch coiporgte, partnersth or-
individual action as may berequired, and no further actign or dpproval is requiréd in
order to constitute this Agrédment as a binding and enforcqabla obligation of Seller and

Real Property Seller.

(@)  Real Property
Seller’s knowledge, is not av
ordinance, code, order or reg
operation or use as a distribut}
presently erected on the Pro

parking areas.

.. (&  Real Propexty
Selter’s knowledge, is not au

ownership or operation of th
county or mupicipal d

governmental mstrumantal:ty

()  Real Property
Seller's Knowledge, is not aw
similar proceeding or asgessm

®
agency having jurisdiction th;

Seller has received no written, l:nonce, and t6 Redl Property
rare that any zoning, building,
plation is or will be violated b

emnnmental of otier lavw,
} the continued mainienanee,
on warehguse of any bmldmgs Emprovements or structurss
or by the continued ma&n‘;kenanoe, operation or use of

eller has received no written #uouce, and to Real Property

that there is any action, smtarpmceedmg,pendmger
affecting the Property or regatm.g to or arisingiout of fhe:
Property, in any court or before 6r by any federal, state,
commission, board, t;weau or agency or -other.

Beller has received no. wiitten hotice and, to Real Property
re thiat there i any pendmg ot threatenéd condemnation or
ent affecting the Property, or a&y part thereof.

Real Property Seller has received no writien nptice from any governmental

at the Property is affected by the presence and/or harmful
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effects of any asbestos, toxi fefined by applicable federal,

state, or Iocal laws,

(@)  The execution and performance of Seller’s and Real Property Seller’s
obhganons under this Agregment shall not result in a breach or violation of any other
agreement to which the Seller or Reat Property Seller isa party

)] No person othier then the Purchaser has any qght or option to acquire all or
any portion of the Business and Equipment or Propesty; |
[
(k)  Seller and Real Propetty Seller have good,‘ marketable and mdefeasxble
title fo the Business and

Equipment and Property, fice and clear of all liens,
encumbrances, claims, rights or entitlements of another with respect thereto, except as
specifically stated herein;

N From the dats

£, or hazardous substances as

of Seller's acquisition of the Business and Equipment and
sition of the Property to the id_ate, of this Agreement and

+ Real Property Seller’s acquy
continuing fhrough the date of hereof, there have been jio claims, actions, suits or
temnents, decrees or orders of

proceedings pending or thredtened; nor any judgments,
any court or governmental agkncy involving the Business Equlpment or Property, nor

is Seller or Real Property Seller aware of any facts or circutastances which now, or with
the passage of time, would giye rise o any of the above;
(m) There are no|aitachments, executions, assignments for the benmefit of

creditors or volustary or inyoluntary proceedings in bi icy pending against the
Seller or Real Property Seller; and to the knowledge of the Seller and Real Property
Seilet, no such actions have been threatened against it; E

(@)  Seller will guaranty that the Equipment as h%ted on Exhibit A is and will

be in good working order on the.date of Closing;

(6) The financial fnformition as provided by Seller to Purchaser, including

but not Iimited to Federal Inconie. Tax Returns, financial nents, bank statements,
- operating statements and smgx other information provided by Seller to Purchaser during
its due diligence review therdof; accurately and fairly refledt the financial condition and

. aoperation of the Busmzss, ag set forth therein and constitges true copies of all filings

m hold Purchaser harmless

against and in respect of (a)

any and ali claims made

Seller for services by Seller gn or before the Closing date
claims, proceedings, investigntions, audits, demand, assessments fines, tax labilifies, .

judgments, settlement, costs) and other expenses (inclu

q defend, reimburse, indemnify bn

Purchaser by customers of
) any and all actions, swits,

ng and without hmxtakon,

reasonable attomey fees and éxpénses) incident to any - which occurred prior to the
Closing Date; and (¢} any bieach of this Agreement, mch.}dmg, any representation or
warraniy stated on the part of Bellet;

BSC 14




-129-

(@  Seller will comply with &ll of the requirements under the North Carolina
Bulk Sales Act or similar fr applicable law goveming the: sale of the Business and
Equipment and supply to Prachaset, prior to closing evfdj;nce, of all such compliance.
Seller will provide to Buyet its TIN/Sales Tax ID immediately upon execution of the
Agreement; :

®

From the date; of this Agreement and prior to the Closing; Seller shall use

commercially reasonabie efforts to canse the Business to be gz

ied on in the ordinary and

norimal cowrse of business
reasonable efforts to presery
relations with the Seller,

()  From the datel
made, any material change i
will use all -commercially

and shall wse and shall eayse to use all commercially
e the goodwill of all cHents dr customers having business
!

. i

of this Agreement Seller shall not make, nor permit 1o be
n the way the Business of thejSeller is being operated and
reasonable efforts to . preserve customer or supplier

relationships which exist on the date hereof: i
|

) Seller shall provide to Purchaser a list of Sdijer’s existing creditors, (the
- *List of Creditors™), containing the names and business addresses of al such creditors,
- with the amounis owed to cagh and also the names and addrésses of all persons or entitics

who are known to the Seller
The List of Creditors shall be

to assert claims against the Setler whether disputed or not.
signed and swom to or affirmed by the Seller or its agent;

(w)  Seller and Reql Property Seller, and all of tderé.assets and properties are
and at all times have been, in material compliance with, and immediately following the

consummation of the t ons contempiated by this Aj 1_ eiaent, will be in material
compliance with, and neither|Seller or Real Property Seller have any lighility under, any
laws, including, without limitation, any applicable securitie s, franchise, building, zoning,
environmental laws, employment, labor relations or o statute, law, ordinance or
regulation. AH business congucted by Seller with any govéimental authority has been

conducted in accordance withlall applicable Laws and acooutiis g requirements,
(v)  Seler currently has all permits and censes sequired for the operation by
Seller of 2 Business referrediherein including but not limited to penmit operate control

" apparatus or equipment as may be required, if any, by Noxth [Carolina law; |

(W}  Seller agrees t? take such necessary and re pngbi_& action, including the
filing of all necessary governinental applications in order to Effectiate the transfer of the
corporate names of the Sellerito Purchaser and any other HTnse transfer necessitated by

the sale of the Business and Exquiptoent.

(x)  This Agreemépt does not, and, the ecor ation of the transactions
contemplated hereby and thereby shall not conflict with, or result in any violation of, or
default under (with or withowut notice or lapse of time, or bof ), Oor give rise to a right of

y obligation or loss of any

termination, cancellation, medification or acceleration of -
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benefit or result in the imposition of any lien upon apy of its respective Business,
Bquipment or Property ander: (i) any provision of the chatter or governance documents
of the Seller or Real Property Seller; (ii) any mortgage, ind?pture, lease, contract or other
agreemeont or instrument, perinif, concession, franchise or licehse to which Seller or Real
Property Seller is a party orjany of its respective properties or assets are subject; or (iii)
any law, order, decree, injunjetion or writ applicable to Seller or Real Property Seller or
its respective properties orassets. L’

(y)  There are no actions, claims, suits, proceedings, arbitrations, complaints,
grievances, unfair labor practice or employment discrimination charges or complsints, or
investigations pending or to fthe knowledge of Seller or Redl Property Selter, threatened
(i) against, initiated by, relating to or affecting Seller ér Real Property Seller, the
Business, Equipment or Property before any governmental| authority; (if) that challenge
the validity or propriety of any of the transactions contemp atgd by this Agreement; or
(iii) that challenge or question the legal right of Seller to ¢onduct, the operations of the
Business as presently or préviously conducted. ‘

{z)  Seller has timgly filed all Federal, State, lo¢al income and franchise tax
returns (“Tax Retums™) that it was required to file. All of thpse Tax Retuins were comrect
and complete in all respe_cts{. Seller has delivered to Purthdser correct and complete
copies of all Tax Refurns and all state and local income for any taxable period ending
after December 31, 2003, :

(aa) Neither Seller{nor Real Property Seller haveipaid or become obligated to
pay any fee or commission to{any broker, finder, investment{banker or other intenmedizary

- (bb)  Elegant Bevernge Products, LLC is owned|by Kathleen Dotoli 2 50%
membership interest aud Ludine Dotoli, a 50% membership interest.

3.02 Represenfations’ and| Warianties of Pimchaser. In addition to amy other
representations, warranties orjcovenants contained in any other Article or Section of this
Agreement, Purchaser, in ordér to induce Seller and Real Prgperty Selier to enter into and
perform Seller's and Real Psgperty Sellers obligations and responsibilities contained in
this Agreement represents, warrants and covenants as followkl:

Othér agreement to which the
Purchaser is a party and Purghaser has the fully c anthority to enter info this
Agreement and complete its|obligations hereunder and the Agreement has been -duly
authorized by the proper cerpoiate action on. the part of the Pprchaser

(b) = The execution jand delivery of this Agreemieat and the eonsammation of
the transactions contemplatefl herein by Purchaser will hot require the consent or
approval of, or filing with, any governmental authority or thizd party.




-131-

{¢)  Purchaser hag not paid or become obligated o pay any fee or comumission
fo any broker, finder, invesiment bauker or other intermediary in connection with this
Agreement. .

ARTIGLE IV DELIVERIES AT CLOSING

401  Deliveries.at Closing|by.Seller and Reat Property Sefler, Selfer and Real Property
Seller, as the case may be, shall deliver to the Purchaser or Closing Agent (as applicable)
the following with respect to the Property:

(® A special wagranty deed, executed and acknowledged by the applicable
Real Property Seller as of the Closing Date, in the form of Exhibit "E™ attached hereto;

()  Abill of sale ¢ih¢ “Bills of Sale”) executed by the Seller as of the Closing,
in the form of Exhibit “F» hed heteto transferring Seller’s right. title and interest in
and to the Business and Equipment. including all assets ther¢of. free and clear of ali liens,
encumbrances, charges, obligations and restrictions whatsaever and such other transfer
document as may be reasonably necessary in order to properfy effectuate the transaction;

(©) A certificate and affidavit of non-foreign staths. (the "FIRPTA Affidavii*),
executed by Real Property Seller as of the Closing Date,|in the form of Exhibit "G"
attached hereto; ' .

(@  Appropriate rgsolutions and other evidente reasonably required by
. Purchaser’s Title Company to evidence the Real Property [Seller’s authority to execute
and deliver the deed;

- {&) An executed [closing statement, in a forin reasonably acceplable to
Purchaser; .

4] An owner’s afﬁdavrt in form attached as Exbibit “H™;
@ 10998
()  Any applicable state withholding affidavits;

()  The List of Creditors (as hereinafter defined);

)  The necessary nssignment form as may be required by the local telephone
company transferring the telsfhiiné nambers to Purchaser;

&  The necessary assignment form as may be mqmed d by North Carolina law
transferting the names “Elegant Beverage Producis and Inpexrial Unlimited Service” to
Purchaser;

(D Resolution of the Directors and Shareholders ¢f the Seller, authorizing the
sale of the Business and Equippent;

16
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{m) Non-Competi]
hereto as Exhibit “F?, duly &
members of Seller, as the ca

(). Al other dog
wnder the terms of this Conirg

5,01 Conditions Precedent. 7

fion and Confidentiality Agre
recuted by the Seller, Real Pro
se may be; and
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erefit, in the form attached
nerty Seller, sharcholders and

to effectuate the trangaction

402. Deliveries by. Purchaser. At the Closing, Puichaser shall deliver to Seller, Real
Property Seller or closing agent as the case may be, as applicable, the following with
respect to the Property:
(a) The Promissory Notes;
(b)  Thebalance of the Purchase Price;
(c)  Resolution of {he¢ Directors of the Purchaser, huthérizing the acquisition of
the Business and Equipment and Property;
(d)  Firstlien Deed of Trust for the Property and TJCC-1 Financing Statements;
(¢)  The personal guaranty of Mark Gandino injthe form attached hereto as
Exhibit “K™;
4] Closing staterhent in a form reasonably acpeptable to Seller and Real
Property Seller; and - y
() AN other docyments reasonably necessary {o_effectuate the transaction
‘under the terms of this Contesct.
ARTILCE V (

FONDITIONS PRCEDENT 'E[’O CLOSING

'he-obligations of Purchaser, Sgller and Real Property Seller

to affect the Closing under this Agreement are subject to the satisfaction or waiver on or

prior to the Closing of the fol
@

wing conditions:

(i) Sellex and Reéal Property shall have obtaingd the required approval; and

(if) Purchaser shall have ebtaihed the required approval.

(®)
restraining order, preliminary

other governmental entity of ¢

making the Agreement illegal

No laws shallj have been adopted or pmnit_ﬂgated, and no temporary

of permanent injunction or othet order issued by a court or
omyetent jurisdiction shall be in effect, having the effect of
ar otherwise prohibiting opsurimation of the Agreement.

il
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to affect the Closing under
Purchaser, on or priot to the

®

Closing, of the following additi

The obligations of Purchaser

¢ satisfaction of, or waiver by

ndl condit_ions:

epresentations and warranties|of Seller and Real Property

Each of the iepres
Seller set forth in this Agréi;:t shall be true and correct gn the date of this Agreement,

and as of the Closing, as if miade at and as of such time.

ep Property Seller shall have 3

it or complied with under thi Agmement at or prior to the
received a certificate of the ident and the chief fin:
Property Seller to such eff:

(¢)  Since the datd of this Agreement, there sk
adverse change in Seller, the Business or Equipment.

(@
and Thomas Dotoli shall hdve entered into a Non-Comp

Confidentiality Agreement, bstannally in the form atfachs
“Non-Competition Agreemefit”), all in form and substand
Purchaser. '

(¢)  Purchaser shafl have received an opinion #
Ashiey & Johnson, PLLC dated the Closing fate, substantiall
as BExhibit “J>,.

4}
Closing date, for Seller and Real Property certified by the §

of North Carolina and each o
o do business,

formed or complied in all

t5 required to be performed by
flosing, Purchaser shall have

ofﬁcer of Seller and Real

| have not been any material

Seller, Real Property Seller, Kathleen E. Detoli, Ludine Thomas Dotoli

=tition, Non-Solicitation and
o herete as Exhibit, “I” (the
e reasonably satisfactory to

rom Crosswhite Crosswhite
y in the form atiached hereto

Good standing certificates, dated as of a dite within one week of the

ccretary of State of the State

¢r state in which Seller or Reiil Property Seller is qualified

(&) At the Closingl
to the Property, free and cleat
of-way, easements, judgments

of all mortgages, Hens, éne
and other matters affecting i

5.03 Addiiional Conditibn.
obligations of Seller and

satisfaction of, or waiver by Ee
Date, of the following additi

{a)  Each of the re
Agreement shall be true and ¢
Date, as if made at and as ofsp,cht:me.

(1  Purchaser shall
all material agreements and ¢

nresentations and warranties i

have performed or complied |

12

orrect on the date of this Agve

pvepants required to be perfo

Selier will be able to conveyijto Purchaser fee simple tifle
%branccs restrictions, ngbis-

¥ Purchaser set forth in this
e, and s of the Closing

all material respects with
ed by it or complied with

&
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under this Agreement at or piior to the Closing date, Seller bud Real Property Seller shall
have received a certificate of] the President of Purchaser to sjich effect.

5.04 DBestBfforts. Bach party hereto agrees to use its yeasonable best efforts to (i)
take, or cause to be taken, all actions and to do, or cause to . s done, all things necessary,
proper or advisable under apblicable laws and rcgulatwns tp consummate the Agreement
and the other transactions
the date bereof and (ii)

obtain and maintain all -approvals, consents, waivers,
registrations, permits, authorgzations, cleavances and other Fonfitmations, required to be
obtained from any third patty and/or any governmental guthority that are reasonably
necessary to consummnate thel Agreement and the transactiong contemplated hereby (each,

a “Required Approval™). In furtherance and not in Iimimtie n of the foregoing, ¢ach party
hereto agrees to make, as promptly as practicable all necessary filings with governmental
authorities relating to the Agreement, and, in each casg, to supply as promptly as

practicable any additional in
pursuant to sach laws amd to

Approvals as soon as practicdble.

5.05 Ofber Documents. Inf
documents as may be requirs
counsel may reasonably req

Formation and docmnentazy
use reasonable best efforts to

addifion, the parties shall ex
d by this Agreement and as
pire in order to document -an

terial that may be requested
cause the receipt of Required

cute and defiver such other
“of them or their respective

d carry ount the transactions
contemplated by this Agreemprit, :

ARTICLE VI CONDUCT OF BUSINESS PE!EEIG CLOSING
6.01 Conduct of Business. Froin the date hereof unil the Ci Wing, Seller will:

(=) maintain its exjstence in good standing;

(b)  maintain the gineral character of its businesd and properties and conduct
its business in the ordipary dnd usval manner consistent waﬁa past practices, except as
expressly permitied by this Agreement;

{¢) maintam busit
and

(dy  wuse its reasonable-best efforts (i) to preserve ms usiness intact, (i) to keep

- available to Seller the sexvices of its present officers and em%loyees, and (ii1) to preserve

for Seller the goodwill of its] suppliers, customers and othelrs. having bosiness relations
with Seller. '

provided for herein or

602 Prohibited Actions Pending Closing. Unless otherjise
approved by Purchaser in writing, which approval shall ndt be unreasonably withhe}.d.

from the date hereof until the Closing, SELLER shall not:

(a)  amend or otherise change its certificate of inkorporation or by-laws;

ess and accounting records ccinéi:s,tght with. past practices;’
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(b)  issue or selt, gr anthorize for issuance or sale] or grant any options or make
other agreements with r t to, any shares of its capial stock or any other of its
securities; : .

(¢} . declare, setaside, make or pay any dividendjor other distribution, payable
in cash, stock, property or otherwise with respect to any of ifs equity securities;

(@  reclassify, combine, split, subdivide or redeérn, purchase or otherwise
acquire, directly or indirectly] any of its equity securities;

{e) | (i} acqiire (including, without limitation, by merger, wnsohdanon,
or acquisition of stock or assefs) any corporation, partnership, other business organization

or any division thereof, (ii) 36quire assets with an aggregate purchase price of in excess
of 85,000; (iii} incur any indgbtedness for borrowed money i3 issue any debt securities or
- assume, guarantee or entlorsé, or otherwise as an accommodhtion become responsible for,
the obligations of any perseny or make any loans or advances; (iv) enter into any contract
or agreement other than in the ordinary course of business, fonsi
or (v) authorize any capitil commitment which is in :

expenditures which are, in the-aggregate, in excess of $5,00

& mortgage, pledge or subject o lien, any of i .asscts OF properties or agree
to do s0; !

()  assume, guarajiiee or otherwise become respétisible for the obligations of
any other person, or agree to §6 do; S

(h)  enier into or agree to enter into, or terminate prior to the expiration date
thereof, any employment agréement with respect to any empfoyee,

(6] increase the ¢
officers or employees, or.grz
severance agreement with ab

peéngation or benefits payabl or to become payable, to iis

Wy cumrent director, officer or ﬂ':er employee of Sefler, or
establish, adopt, enier into &F amend any collective b bonus, profit sharing,
thrift, compensation, stock optmn, restricted stock, pehsion, retirement, *deferred
compensation, employment, términation, severance or other lan, agreement, trust, fund,
policy or arrangement for the: benefit of any such director, officer or employee except as

. other than in the ordinaty course of business and
ictids; with respect to accountihg policies or procedures
(inctuding, without limitatic procedures with respect t the payment of accounts
ts receivables);

k) make any matrial tax election, or settle of compromlse any material
federal, state, local or foreign incore tax lability;

14
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O settle or comj
is material, or which relates
or

(m) pay, dischiaig
acerued, asseried or -unasses
discharge or safisfaction, in
practice, of Liabilities reflect
incurred in the ordinary cour;
claims, Habilifies or obligaty
exceed $2,000.00.
A
7.01 Riskofloss. Risk of

by Seller wntil delivery of
event that the Business or Eqji

by casnalty, fire or Act of G

romise any pending or Hiredié

RTICLE VI RISK OF L.OS
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e of business and consistent
ons {qualified as aforesaid) ;

loss related to the Business &
Business and Equipment o
pment shall suffer any dai

obligations and responsibilitics herevnder and receive the

and upon the retum of the P
or obligations.

ART]

8.01 -
-the Closing, agree, 1o inderin
agents, Affiliates, representati
and agaipst, and shall reimby
direct or indirect claims, sui
fines, penalties, claims, loss
expenses of any kind (ing
disbursements of counsel, acc
with any of the foregoing

party thereto), together with
the investigation of the same

ot in connection with any inwv
adjudicative proceeding, whe%cior not such Purchaser Jnideini

(collectively, “Losses™), which

[CLE VIIT INDEMNIFICAT
Indemmﬁcat:on. Selle{

chaser's deposit, neither

ify and hold harmless Purchas
ves, successors and assigns (“:P
rse each Purchaser Indemnitee
; actions, proceedings, liabilh

fost profits, diminution in
cluding, without limitation,

Purchaser may terminate i

and Shareholder jointly and §

ﬁi&d suit, action or claim which
to any of the transactions eoniemplated by this Agreement;

& or satisfy any claim, liabflity or obligation (absolute,

ted, contingent or otherwise),

the ordinary cowrse of busin

21 or reserved against in thevz:‘ancc sheet or subsequently
th

other than (i) the payment,

ess' and comsistent with past

th past practice and (i) other
it in the aggregaie do not

Equipment shall be bome

it Funds from the. Seller

partygshall have any further rights

ION

everally, prior t0 and after

fr, and its officers, directors,

lrchaser Inderanitees™) from
on demand for, any aad zll
ies; obligations, judgments,
-value, damages, costs and
the reasonmable fees and

puntants and other experts wh

and alf reasonable costs
or the enforcement of the
may be incurred by such Pur

basedupon, resulting from or grising out of:

ther imcurred in connection
stigative, administrative or
shall be designated a
d CXpenses associated with
avisions hereof and thereof
aser Indemnitee relatmg to,

(@) the breach of] any representation or wartaity made by Seiler or
Sharcholder in this Agt'qeﬁaani or in any related document as '.f the date hereof and as of
. the Effeciive Date during the :
(b) the breach of auy agreemenf, covenant o obhgaman of Seller or
Shareholder contained in this
(cy  any liabilities, taxes, claims, debis or causes of action;

13
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any failure %0 comply with any applicablé
connection with the transactions contemplated by this Agre:

-137-

ulk sale or transfer law in
dizlaiaiid

(e)  any liability fincusred by Seller w0 pay any fee or commission to any
broker, finder, investment] banker or other intermédidry in connection with the
transactions contemplated by this Agreement;

(f}  any misreprefentation contained in any cerificate or other document
furnished by or on bebalf offSeller or Shareholder pursuant to this Agreement or in any
related document or in connpotion with the transactions coilteinplated hereby or thereby

or any other losses ' arisi

g out of or resulting from . any fraud or intentional

misrepresentation; or

(g} sy (i) hatm tp the environment; (if) release bf hazardous substances; (&)
alleged or actual violation of environmental law; or (iv) vironmental lability, arising
from conditions, acts, or omissions that existed or occurred Hrior to Closing. -

802 Survival of Represen
made by Seller and Sharekofder i
continue in effect until the g

i and Property and financial
. ge obtained or obtainable by
Purchaser as a result of sucl investigation, Purchaser has the -unqualified right fo rely
upon, and has relied upon, eagh of the representations, warranties and covenanis made by
Seller and Sharcholder in thi§ Agreement or pursuant heretos  Seller the Shareholder and
agree that the representations and waranties made
1CES..

8.03 Right of Set Off. any Purchaser Indemnitee ks any claim against Seller or
Sharcholder hereunder or uider any related document, whether for indemnification,
breach of agreement or othetvwise, Purchaser may withhold the total amount of the claim

from any payment due to Sefier-or Shareholder hereunder of the Promissory Notes until
final determination of such pénding claim, and after such determination. Purchaser
may offset the detetrnined {antount against any amoutits owed to Seller or amy
Shareholder,

ARTICLE IX MISCELLANEOUS

9.01 Modifieation or Watver. This Agreement contains the entire understanding of the
parties with respect to the sibject matier hereof and shall supersede and replace alf prior
agreements and understandings, befween the parties relating to the acquisition of the
Business and the Equipmept and Property. The ténms, promises, conditions,
representations, wartanties, covenants and agreements confainied in this Agreement may
not be waived, modified, amiended or otherwise altered except in a writing signed by both
parties. All the terms, covenanjs, conditions, representations, fvarranties and promises set
forth herein shall inure to the Benefit of the pariies hersto, and their respective successors
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and assigns.

9.02  Parity. This Agreément shall be deemed 1o have peen drafied by both parties
equally, and therefore, in the event that any litigation arisss under or as a result of this
- Agreement, it is specificallyl stipulated and agreed to by Burchaser and Seller that this
Agreement shall be interpréfed and construed without regatd to any rule of construction
whereby ambiguities in an gndiruteent are resolved agefnst the party that drafied the
instrument in question . :

903 Law. This Agreemerit shall be governed by and construed in accordance with the
Iaws of the State of North Capolina.

9.04  Severability. In the event that any one or more of thé provisions coniained in this
Agreement shall be detennified to be void or unenforcesble by a cowrt of cotnpetent
Jjurisdiction, or by action of ldw, the parties agree that they 3 all attempt, in good faith, to
restructure this Agreement sp as to effectuate and fulfill e purpose and infent of this
Agreement in compliance with applicable laws, rules, be gulations and ordinances.
However, notwithstanding the faiture of the parties to so agiee; the remaining provisions
contained in this Agreement shall remain in full force and effect; and be binding upon the
parties hereto, and their respegtive successors and assigus.

9.65  Brokers. Purchaser and Seller represent and wirrant to the other that there were
' no other brokers or finders fetained or used by cither payy.. Bach party indemnifies,
saves and holds harmless the other for any claims, actioiis or the like bronght by any
broker or finder based upon fHe actions of such party.

906 Notice. Any notices, nequests, or other communitatipris. required or permitied to
be given hereunder shail b¢ in writing and shall be efther (i) delivered by hand,
(ii) mailed by United States egistered mail, return receipt| requested, postage prepaid,
(iii) sent by a reputable, natichal overnight delivery service {e.g., Federal Express, UPS,
Airborag, ete.), or (iv) sent by| facsimile (with the original being sent by one of the other
permitied means or by regula United States mail) and adifressed to each party at the
applicable address sct forth Berein. Any such nofice, requési; or other communication
shall be considered given or délivered, as the case may be, 61 the date of hand delivery
(if delivered by hand), on thejthird (3rd) day following deposit in the United States mail
(if sent by United States regisics

an overnight delivery service lw
business day (if sent by overs ;
sent by facsimile, provided tHe original is sent by one of tHs other permitted means as
provided in this paragraph or [by regular United States mail)}] However, the time period
within which a response to anj notice or request must be giveh, if any, shall commence to
run the dafe of actual receipf of such notice, request, or other communicafion by the
addressee thereof. Rejection dr other refusal to accept or inafility to deliver because of a
changed address of which no notice was given shall be deemefl to be receipt of the notice,
request, or other corymunication. By giving at least five (3) days prior written notice
thereof, any party hereto may, from time to time and at sty time, change its meiling
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address hereumder. Any notig

or other representative.

Seller;

with copy to:

Real Property

with copy to:

Shareholders:

Seller

% provided for hereunder may

-139-

be given by a party’s attorney

Elegant Beverage Progucts LLC
Imperial Unlimited Segvice Inc.

132 Conifer Drive
Statesville, NC 288625
Telecopy: '
Telephone:
Email:

Crosswhite and Crossw
239 East Broad Street
Statesville, NC 28677
Telecopy:
Telephone:-

Email:

Thomas Dotoli

rhite, P.A.

Telecopy:
Telephone:
Emaif:

Crosswhite and Crosswhite, P.A.

239 East Broad Street
Statesville, NC 28677
Telecopy: 704-924-693

3

Telephone: 704-873-7283

Email:

Thomas Dotoli
Kathleen E. Dotoli
Ludine Thomas Dotoh

Telecopy:
Telephone:
Email:

18
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with copy to: Crosswhite and Crosswhite, P.A.

' 239 East Broad Street
Statesville, NC 28677
Telecopy: 704-924-6938
Telephone: 704-873-7233
Email;

Parckaser; Beverage Systems of The Carolinas, LLC

Telecopy:
Telephone:
Email:

with copy to: " Schenkman Jennings LLC
2109 Pennington Road
West Trenton, NI 08438,
Attn: Martin J. Jennitigs, Jr., Bsq.
Telecopy: (609) 530-1184
Telephone: (609) 8838000
Email: jjenms@aol:co

9.07 Assurance. Each parly to this Agreement shall eEe:me all instruments and
e

==+

documents and take all affionis as may be reasonably frequived fo effectuate this
Agreement, whether before] concument with or after consummation of the
framsactions contemplared hergby.

d exhibits hereto amd the

9.08 Entire Agreement. This Agreement, the Schedules {

related documnents and certifigates delivered in connection. hbrewith constitute the entire
agreement among the parties to pertaining fo the subje¢t matter hereof and thereof
and supersede all prior agreeniérits, term sheets, letters, discoisions and understandings of
the parties in connection with. This Agreement and th related documents contain

all agreements of the parti s| with respect to any matter Mshtioned herein. No prior
agreement or understanding pgrtaining to any such matter s
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Mr. Jennings:
Attached is the price allocation
Potolf wants clarification that ey

-141-

for the frangaction. The only item
an though the equipment and ve!

order, some equipment and vet
condition. Also | believe the ro

icles are older and he dogs not
mpete stiif references NJd faw.

n the agreement is that Mr.
icles are presently in working

nt fo warrant them for fisture

I'believe the clients are ready {4 proceed to sign the agreements. Do you have the aftachments?

Also, in your letier of June 29%

party's responsibility.
We should also be looking to
| look forward to hearing from y

Tom and Kathy Dotoli'
Elegant Beverage

Imperial Beverage

Total:

ou indicated you would be provid]

Dotoli Sale

Price Allocation

Real Estate
Equipment
Inventory

Equipment
Inventory

Covenant Not {
Goodwill

$300,000
510,000

ng a list fo delineate each

Compete
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IN WITNESS WHIEREOR, the parties hereto have caused this Agreement to be
duly executed and acknowleflged the day and year first above written.

Sefler: :
Elegant Beverage Products,

A\
j// }EF-M-V ,&.,E’{ %‘M—-&&

l mpenal Unhmited Service

Inc. . ik
/—\ e /};{é ;{/ Aéu
| A

Eejra e T

| /’f

. Whtness: 7{‘ ) _ Members  of  FElegant
s WIEEE W S evcrage Proﬂucts, LLC:
i b o \ -
1 v = ~
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STATE OF NNORTH CAROLINA
COUNTY OF IREDELL

SECURITY AGREEMENT

THIS SECURITY AGREEMENT is made and entered nto fhis 30% dey of September, 2009, by
and between BEVERAGE SYSTEMS OF THE CAROLINAS, LLC a North Caroling limited liability
compary ("Debtor”), and IMPERTAL UNLIMITED SERVICES INC. z North Carolina corporation
("Secured Party™.

) Backgronnd Statement

Debtor and Secured Party entered an Asset Purchase Agresment dated Juiy 20, 2009 (the “Asset
Purchase Agreement™), whereby Secored Party agreed to sell o Debtor certain of the assels msed in
sonnection with the operation of Secured Party’s beverage service businesses, The closing date of the Asset
Purchase Agreement was on even date herewith, As part of the consideration for the purchace of satd assels
pursuant to the Asset Purchase Agreement, the Debfor execnted and delivered to Secured Paty a
Promissoty Note dated September 30, 2009 in the principal amowt of $436,500.00 (the “Promissory
Notz"). This Security Agreement is entered into to grant a security interest in the collateral described herein
to the Secared Party to provide secusity for the payment of the Promissory Note by the Debtor. Jt is
intended by the Debtor and the Secured Party that the sestrity iterest created hereby be at all times first in
priority f0 any and all security imterests in the collateral described herein.

Statement of Agreement

In consideration of the premises, covenants, and agresments hereln contained, the legal sufficiency
and adequacy of which is expressty acknowledged, the parties hereto asree as follows:

1. - Graut of Security Futerest, Debior, in consideration of the indebtedness described in this
Agresment, hereby grants, conveys, and sssigns to Secured Pasty for security 2ll of Debtor’s existing and
fature right, title and imterest in, to and under the property listed in Paragraph 2 of this Agreement. This
security inferest is gramted to the Secured Party to secive the payment of the indebtedness evidenced by the
Promissory Note, with interest thereon, and all renswals, extensions, and modifications of the Promissory
Note; (b) the payment of all other sums, with interest thereon, advanced under the terms af this Agreement;
and (¢) the performance of the agreements and warrauties of Debtor contained in this Agreement and in the
Asset Parchase Agreement.

2. Eroperty. The property subject to the security interest ("Col lateral®) is all the property of
the Debtor inchuding, without limitation, the following:

(8)  Cash. AHof Debtor's cash, including cash-on deposit and cash on hand,

(b)  Fixed Assets end Eguipment, Alt equiprnent, fumniture, fixtures, vehicles, merchendising
items snd improvements owned by the Debtor, wherever located.
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(& Accounts Recefvable and Other Intansibles, All of the Debtods accounts, accounts

receivables, chattel paper, contvact rights, commissions, warchouss receipts, bills of Tading, delivery orders,
drafts, acoeptances, Nofes, secuvities and other instruments; docmments; peneral intangibles apd all other
forms of receivables, and all guaranties and sectirities therefor,

(@  Inventory and Other Fangible Personal Praperty, All of the Debtor’s fnventory, including
all goods, merchandiss, materials, raw materdals, work in progress, finished goods, now owned or
hezeinafier acquired end held for sale or leass or fumnished or to be furnished under contracts or service
agreements of to be used or consumed in the Debtor's business and all other tangible personal property of
Deitor,

{&) Contracts and Confract Rishts. Al of Debtors rights, titie and interest in and to contracts
andfor contrect rights of Debtor relating to the operation of Debtor's business, including all of Debtor’s
rights, title and inferast in and to all customer contracts. .

®  Afier-Acquired Property, All property of the types deseribed in Sections 2(s), 2(b) 2(c),
and 2(d) or similar theveto, that at any time hereafter may be acquired by Debtor, including but nat limited
to'all accessions, parts, additions, and replacements, except after-acquired property purchased pursuant fo 2
purchase money contract or financing, in which case the security interest created herehy shall be
subordinated to the sesurity interest of the vendor of said zRer-scquired property.

(&)  Erpoeeds. All procesds of the sale or other disposition of any of the Collateral described or
referred to in Sections 2(a) through 2(e). Sale or dispesition of Collateral is pro}ibited except sales in the
ordinary course of the Debtor's bustness,

() - Boocks/Records. All books, records, files, computer programs, computer software, dats,

procassing records and correspondence related to any of the foregoing described Collaterat.
3 Lovenants of Debtor, The Debtor agrees and covenants as follows:

(@  Pament of Principal and lgtem The Debtor shell promptly pay when due the principal
of and interest on the indebtedness evidenced by the Promissory Note, amy prepayment and late charges
provided in-the Promissory Note, and 21l other sums secured by this Agreement and the Asset Parchase
Agreement.

(¥)  Corpomte Existencs. The Debtor is 2 Fmited Hability company duly organized and existing
under the laws of the state of North Caroline, and is duly qualified to conduct business in the state of Noxth
Carolinz and in every other state in which it is doing business.

{© Corporste Authority. The execation, delivery, and performance of fais Agreement, the
Assot Purchase Agresment, and the execution and payment of the Promissory Note are within Debtor's
corporate powers, have been duly anthorized; and are not in contravention of law or the terms of the
Debtor's articles of incorporation and bylaws, or of any indenture, agreement, or undertaking to which the
Debtor is = party or by which it is bound. '
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"¢ Owmership of Collatersl, The Debtor Is the sole owner of the Collateral and wili defend the
Coltatera] against the ¢laims and demands of all other persons at any time claiming the same or sy iterest
therein,

(e) Sale or Removal of Collateral Prohibited. Except for the sale of invemtory in the ordinary
course of Debtor’s business and the incidental disposition in the ordinary conrse of the Debtor's business of
equiprnernt n1o Jonger used or useful in the Debtot’s business, the Debtor shall not remove the Collateral from
its premises or sell, Jeass, encurmber, pledge, mortgage, assign; grant 2 securify interest in, or otherwise
transfer the Collateral without the written consent of the Secured Party. :

4, Perfection of Security Tnferest The Debtor agress 1o execute and file financing

statements, and do whatever may be necessary umder the Uniform Commercial Code as epplicable in the
State of North Carolina or such other state where ths Collateral is or may be located, to perfect and continue
ihe Secured Parly's interest in the Coliateral, all at the Debtor's expense.

5. Yaxes and Assessments. The Debior will pay of canse to be pald promptly when due all
faxes and assessments on the Collateral, this Agreement, and the Promissory Nete. The Debtor may,
however, withhold payment of any tax assessment or claim if'a good faith dispute exisis as to the obligation
1o pay.

6. Insnrance. The Debtor shall have and maintsin, or cause to be maintained, Tusurance at all
times with sespect to all Collateral except accounts receivable, against such risks as the Secured Party may
reasonably require, in such form, for such periods, and wriiten by such companies as mey be satisfactory to
the Secured Party. Al policies of insurance shall have endorsed a Toss payzble clanse scceptable to the
Secared Party and/or such other endorsements as the Secured Party way fom time to time request, and the
Bebtor will promptly provide the Seenred Party with the origine] policies or centificates of such insurance.
The Debtor shall prormptly notify the Secured Party of any Ioss or damage that may occur to the Collateral.
The Secured Party is hereby authorized to make proof of foss if it Is not made promptly by the Debtor. AT
proceeds of any insurancs on the Coltetera? shail be held by the Debtor for the benefit of the Seesred Party
‘as & part of the Collatera]. Such proceeds shell be paid out from time to #ime by the Debior oaly for the
specific purpose of paying the reasonable cost of repairing, restoring, or replacing the propesty demaged,
Any proceeds that have not been so paid out within 180 days following their receipt by the Secured Party
shall be-applied to the prepayment of principa) on-the Promissory Note, In the event of faflure to provide
insurance as herein provided, the Secured Party may, at the Seoured Party's option, provide sueh insurmnce
atthe Deblor's expense.

7. Application of Pavments, Unless applicable law provides otherwise, il payments
recefved by the Secured Party from the Debtor under the Promissory Note, this Agresment, and the Asset

Purchase Agreement shall be applied by the Sectred Party in the following arder of priority: () prepayment
penalties and/or premainms due 20d payable on the Promissory Note in the menner provided therein; (i)
. imterest payable on the Promissory Note in the mauner provided herein; (iif) principal of the Promisseey
Noie in the manner provided therein; and (iv) any other sums secured by this Agresment and the Asset
Purchase Agreement in such order as the Secured Paty, at the Secured Party's option, may determine.

8. Protection of Secured Party's Seenvity. 1 the Debtor fuils te perforn the covenants and
agreements contained or incorporated in this Agreement and the Asset Parchase Agreement, or if any action
or proceeding is commenced which zf¥ects the Collateral or title thereto or the interest of the Secured Party

3
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therein, including, but not limited to, eminent domain, insolvency, code enforcement, or arrangements or
proceedings involving a bankrupt or decedent, then the Secured Party, at the Secured Party’s option, may
make such appearance, dishurse such sums, and take such aetion as the Secured Party deems necessary, in
Its sole discretion, to protect the Secured Party's interest, including but not limited fo (i) disbursement of
attomeys' fees, (i) entry upon the Debtor's property to make repairs to the Collaterad, and (fit) procurement
of satisfactory insurance. Any amounte disbursed by Secured Party pursuzmt to this Section, with imberest
thereon at the same rate as the Promissory Note secured hereby, shall become additional ndebtedness of the
Debtor secured by this Agresment. Unless the Debtor and the Seoured Party agree to other terms of
payment, such amounts shall be immediately due and payabls and shell bear interest from the date of
disbursement at the defoult rate stated in the Promissory Mote anless collection from the Debtor of fnterest
at such rate would be contrary to applicable law, in which event such amounts shall bear interest at the
highest rate which may be collected fom the Debtor under applicable faw, Nothing contained in this
Section shall require the Secured Party i ineur any expenss or take any action. .

9. Inspection, The Secured Parly may make or canss to be made reasonable entries upon and
inspections of the Debtor's premises fo inspect the Collateral.

10.  Debior and Lien Mot Released. From time to time, the $ecured Party may, at the Secured -

Parly's option, without giving notice to or obtzining the consent of the Debtor, the Debtor's succsssors or
assigns or of agy other Yienholder or guarantors, without Hability on the Secured Party's pat, and
notwithstanding the Debtor's breach of any covenant or agreemet of the Debtor in this Agreement and the
Asset Purchase Agreement, extend the time for payment of said indebtedness or any part thereof, reduce the
payments thereon, release anyone lizble oni any of said indébtedness, accept a renewal Note or Notes
therefor, modify the terms and the time of payment of said indebtedness, release from the lien of this
Agreement any part of the Collateral, take or release other or additional seturity, reconvey amy part of the
Collateral, joli in any extension or subordination agreement, and agret in writing with the Debtor to modify
the xate of interest or period of amortization of the Promissory Note or chenge the amount of any
installments payable thereunder. Any actions taken by the Secured Party pursuant to the terms of this
Section shall not affect the abligation of the Debtor or the Debtor’s successors or assigns to pay the soms

secured by this Agreement and the Asset Purchase Agreement and to observe the covenants of the Debtor

contained herein, shall not affect the guaranty of any person, corporation, parmership, ar other entity for
payment of the indebtedness secured heveby, and shall not affect the Tien or priority of lien hereof on the
Collateral. The Debtor shall pay the Secured Parly a reasonable service charge, together with such
reasonable atiomeys’ fees 2s may be incurred at the Secured Party's optien for any such action if taken at the
Debtor’s request.

1. Forbearance by Secured Party Not a Waiver, Any fortbearance by the Secured Party in
exereising any right or semedy hereumder, or otherwise afforded by applicable faw, shall not be a waiver of
or preclude the exercise of any right or remedy, The acceptance by the Secured Party of payment of any
sum secured by this Agreement and the Asset Purchase Agreement after the due date of such payment shall
not e a waiver of tire Secured Party’s right to ejther require prompt payment when due of alt other sums so
secured or 1o declare a default for faflure to make prompt payment. The procurement of insurance or the
payment of taxes, rents or other Hens or charges by the Secured Party shall not be a waiver of the Secured
Party’s right to accelerate the marurity of the indebtedness secured by this Agreement, nor shall the Secured
Pary's receipt of any awards, proceeds ot damages as provided in this Agreement operate to cure or waive
the Debtor’s defanlt in payment of sums secured by this Agresment,
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12, Uniform Commercial Cofde Seenrity Apreement. This Agreement is intended fo bz a
security sgreement pussuant to the Uniform Commereial Code for any of the jtems specified above as part

of the Coliateral which, under appliceble law, may be subject to a security Interest pursuent to the Uniform
Commercial Cods, and the Debtor hereby grants the Secured Parly a security interest in said items. The
Debtor agrees that the Secured Party may file any appropriate document in the appropriate index as a
imancing statement for any of the items specified above as part of the Collateral. In 2ddition, the Debtor
agrees to execute and deliver to the Secured Party, upon the Secured Parly’s request, any finmeing
stetentents, &s well as extensions, renewals and emendments fhereof; and reproductions of this Agreement in
such form as the Secured Farty may require to perfect a security interest with respect to said ftems. The
Debtor shall pay all costs of filing such financing statements and any extensions, renewels, amendments,
and réleases thereof, and shall pay all reasonable costs and expenses of eny record searches for financing
staternents the Secured Parly may reasonably require. Without the prior written consent of the Secured
Patty, the Debtor shall not create or suffer to be created purstant w the Uniform Commercial Code any
other security inferest in the Collateral, including replzcements znd additions therets. Upon the occimrence
of an event of default, the Secored Party shall have the remedies of a secured party under the Uniform
Commercial Code and, at the Secured Party’s option, may also invoke the other remedies provided in this
Agreement end the Loan Agreement a5 to such items. In exercising any of said remedies, the Secured Party
way proceed against the items of reel property and any items of personal property specified sbove s part of

the Collateral separately or together and in any order whatsoever, without in any way affecting the

availshility of the Secured Party’s remedies under the Uniform Commereial Code or of the other remedies
provided in this Agreementand the Loan Agresment.

I5.  Events of Default. The Debtor shall be in default under this Agresment when ary of the
following events or conditions occurs:

(&)  The Debior shall be In default under the Promissory Note beyond any applicable notics and
curs period, -

(t)  The Debtor falls to comply with any term, obligation, covenant, or condition contained jp
this Agreement and in the Asset Purchase Agreement within fifisen {15) days after receipt of written notice
itom the Sectred Party demanding such corapliance, or such longer period of time as may be reasonably
necessary to effect such a cure provided that the Debtor is ditigently purswing such a cure, ’ :

(8)  Any wamanty, covenant, or representation made to the Secured Party by the Debtor under
this Agreement, or under the Asset Purchase Agreement, proves to have been flse in any material respert
when made or fumished. )

@ Any event that results in acceleration of the maturity of any indebtedness of Debtor in the
outstanding principal amount of Ten Thousand Doltars ($10,008) or more, under any Notes, indenturs,
contract, Or agresment.

{e) Aty levy, seizure, attachment, Hen, or encumbrance of or on the Collatera! which is not
dissharged by the Debtor within ten {10) days or, any sale, transfer, or dispesition of any interest in the
Collateral, other than in the ordinary courss of business, without the written consant of the Secured Party.

i4. Acceleration in Case of Default: Insolvency. In any event of Debtor default, including,
. but not Hmited to, if the Debtor volantarily files a petition under the federal Rankruptey Act, as snch Act

5

BSC 33




~148-

may from time to time be amended, or under any similar or successor federal statute relating to banknptey,
insolvency, arrangements or reorganizations, or under any state bankeuptey or insolvency act, or files an
answer in an javoluntary proceeding admitting insolvency or ability to pay debts, or if the Debtor is
adjndged a bankmpt, or if & trustes or receiver is appointed for the Debtor's property, or If the Collateral
becomes subject to the jurisdiction of & federal bankeptey court or similar state coust, or if the Debtor
makes an assignroent for the benefit of fis creditors, or if there is an attachment, receivership, execwtion or
other mdicial seizure, then the Secured Parly may, at the Secured Party's option, declare all of the sums
secred by this Agreement to be immediately due and payable without prior notice to the Debtor, and the
Seoured Pasty may invoke any remedies permitied by this Agreement Any atiomeys' fees and other
expenses incurred by the Secured Parfy in connzetion with the Debtor's bankraptey or any of the other
events described in this Section shall be additional indebtedness of the Debtor secured by this Agreement.

15, {5 of Secured Partv,

{@ Upon default beyond any applicable notics and cure period, the Secured Party may require
the Debtor o assemble the Collateral and make it available to the Secured Party at the place to be
designated by the Secured Party which s reasonably convenient to both parties. The Secured Party may seli
all or any part of the Collateral as a whole or in parcels either by public auction, private sale, or other
method of dispesition. The Secured Party may bid at any public sale on a}l or any portion of the Cailateral,
Unless the Collateral is perfshable or threatens to decline speedily in value or i5 of the type customarily sold
on & recognized market, the Secured Pasty shall give the Debtor reasonable notice of the time and place of
any public sale or of the time after which any private sale or other disposition of the Colfateral is 1o be
made, and votice given at least ten (10) days before fhe time of the salz or other disposition shall be
conclusively presumed to be reasonable. A public sale in the following fashion shall be conclusively
presumed to be reasonable: (i) notice shall be given at least 10 days before the date of sale by publication
once in a newspaper of generaf circulation published in the eounty in which the sale i to be held; (i) the
sale shalt be held in 2 county fn which the Collateral or any part is located or In a county in which the
Debtar bas a place of bosiness; (iif) payment shall be in cash or by certified check immediately following
the close of the sale; (fv) the sale shall be by auction, but it need not be by a professionat avchoneer; and
(iv)ihe Collateral may be sold as is and without any preparation for szle.

[£D)] Notwithstanding any provision of this Agreement, the Secured Party shall be nader no
obligation to offer to seli the Collateral, In the event the Secured Party offers to sefl the Collateral, the
Secured Party will be under no cbligation to consummate 2 sale of the Colfateral if, in its rasonable
business judgment, none of the offers received by it reasonsbly approximates the fafr value of the Collateral,

(&  Inthe event the Secured Parly elects not to sell the Collateral, the Secored Pasty may elect
to follow the procedures set forih in the Unifonn Comumercial Code as applicable in the $mte of North
Carolina or as set forth elsewhere in the North Carolina Civil Code and Geueral Statutes for retainfg the
Collateral in satisfaction of the Debtor's obligation, subject & the Debtor’s rights under such procedures.

(@ In addifion to the rights under this Agreement and the Asset Purchase Agreement, in the
event of 2 default by the Debtor, the Secured Pasty shall be entitled to the appointment of & recsiver for the
Collateral as a matter of right whether or not the apparent value of the Collateral exceeds the outstanding
principal amount of the Promissory Note and any receiver appointed may serve without bond. Emplayment
by the Secured Party shall not disqualifyy a person from serving as receiver.
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6.  Waiver of Marshalling. Notwithstanding the existencs of any other security Interest fn
the Collateral hald by the Secured Party or by any other party, the Secured Party shall have the right to
determine the order in which any or all of the Collateral shafl be subjected to the remedies provided by this
Agresment and the Asset Porchase Agreement. The Secured Party shall have the right to determine e
order I which any or all portions of the indebtedness secured by this Agreement are satisfied from the
proceeds realized upon the exercise of the remedies provided in this Agreement and the Asset Porchase
Agreement. The Debtor, any party who consents to this Agrezment, and any party who now or hereafier
acquires & secusity interest in the Collateral and who has actval or constructive notice of this Agresment,
hereby waives any and all right to reqnire the marshalling of assels in connection with the exercise of any of
the remedies permitted by applicable law or by this Agreement and the Asset Purchass Agreement.

17.  Pvisions of Agreement The Debtor agrees to comply with the covepants and
conditions of the Asset Purchase Agreement and the Promissory Note secured hereby, which are hershy
incorposated by reference in and made a part of this Agreement. All sums disbursed by the Secured Party to
proteat the secirity of this Agreement and the Asset Puychase Agreement up to the principal amownt and
prepayment premiums or penaltfes of the Promissory Note shall be treated a5 disbursements pursuznt fo
such Agresments. All such sums shall bear interest from the date of disbursement at the rate stated in the
Promissory Note, unless collestion from the Debtor of interest at such rate would be contrary to applicable
law In which event such amount shall bear Tnterest at the highest rate which raay be soflected from the
Delbitor under applicable Jaw. In case of a breach by the Debtor of the covenants and conditions of the
. Agreement, the Secured Party at the Secured Pasty’s option (T) may invoke any of the tights or remedies
provided in the Agreement, () may aceeleratz the sums secured by this Agreement and invoke the remedies
provided i this Agreement or, (i) may do both.

18.  Rentedies Comulative. Each remedy provided in this Agreement and the Asset Purchase
Aggeement s distinct and cumulative o 211 other rights or remedies under this Agrecment and the Asset
Purchazse Agreement of afforded by law or equity, and may be exercised concurrently, independenty, or
suceesstvely, in any order whatsoever, )

19.  Notices, All necessary motices, demands and requests required or permitted to be piven
under the provisions of this Apresment shall be desmed duly given if sent by certified or registered mait,
postage prepaid, or overnight contier, addressed as follows:

o the Debtor:

Beverage Systems of the Carolinas, LLC
120 Penmarc Pr, Ste 118
Raleigh NC 27603

¥t the Secared Party:

Imperial Unlimited Service, Inc.

Kathleen E. Dotoli, Ludine Thomns Dotoli, and Thomas Dotoli
372 Brmwley Schoof Rd.

Mooresville NC 28117
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20.  Enftre Agveement This Agreerent, together with the incorporated documents, Schedules
and Exhibits atiached hereto, contains all of the terms agreed upon with respeot to the subject matter hereof,
supersedes and replases any prior understndings and agreements by and among the parties respecting the
subject matter of this Agreement and may be modified or amended only by a written apreement executed by
4ll the pasties hereto.

2t.  Computetion of Time, In computing any period of fime pursuant & this Agreement, the
day of the act, event or defaukt ftom which the desigrated period of time begins to run shall be fncluded,
unless it 15 2 Saiurday, Sunday or a legal holiday, in which event the period shall run until the end of the
next day thereafter which is not & Saturday, Sunday or legal holiday. *

22, Tifies and Captions. All article, section and paragraph tities or captions contained in this
Agreement are for convenience only and shall not be desmed part of the context nor affect the interpretation
of this Agreement. :

23.  Governine Law, This Agreement shall be governed by and construed and enforced in
aceordance with the laws of the State of North Carolina,

24.  Waiver, Failure of either party at any time to yequire performance of any provision of this
Agreement shall not limit the party’s right to enforce the provision, nor shall any waiver of any breach of

any provision be & waiver of any succeading breach of any provision or & waiver of the provision itself for
ariy other provision.

25.  Benefit: Assionment, This Agreement shall be binding upon and shall inure to the benefit
of the parties, their successors and permitied assigns, Neither party may transfer or assign this Agreement
without prior written consent of the other party.

26.  Cownterparts. This Agreement may be executed i several counterparis and all so

executed shalf constitmte one Agresment, binding on all the parties hereto even though all the parties are not
or may rot be signateries to the ojginal or the same counterpart,

27.  Mse of Collajeral. So Iong as there is no default in the performance of any of the terms,

provisions and conditions of this Agreement, fhe Debtor shall be entitled to retain and use the Collateral in
the ordinary course of business,

Siguatures on following page.
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N WITNESS WHERECF, the Debtor and R&T Howard, Inc. bave each caused this Agreement to
be executed by their duly authorzed officers wnder seal, by awthority of their Boands of Directors duly
given, and Randy Howard has exscuted this Agresment under seal; all as of the day and year first above
wiitien.

DEBTOR:

Beverage Systems of The Carolinas, LLC
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NORTH CAROLINA

IREDELL COUNTY Covporate Acknowledgement

MLC.G.S. 47-41.01(c))

L%g@;g L 1B0hn , Wotasy Pablic, certify that Mark Gandino personslly cams before e

this day and acknowledged that he is a member of Beverags Systems of The Carolinas, LLC, & North
Carolina limited liability company, and thet he, as 2 member, being auvthorized to do so, executed the
foregoing Security Agreement on behalf of the company. -

."'.'

Witness my hend end official seal, this the 30% day of Decemb

x

{ Fan
My commission expires: 00, /b /, /' £y > f’f 7 > \'\\\\\\“miluﬂ-‘llﬁ, ',
7 Rdrband LT TRy publics,, %,
(OFFICIAL SEAL) / Sty C.fo;’oﬁ»p %
g 0, O % 2
NORTH CAROLINA. . : 2T Oy 0,0y Z
IREDELL COUNTY Corporate Acknowledgement 2%, o o §
, M.C.G.8. 47-41.01(c)) a,lljo ' Rou\*ﬁ\@‘\
L (N I
L (g'zubua ¢ / %‘:Nétmy Publiv, certify thaz Thomas Dotolf pessonally came bgfl‘gtl'_‘e“me

this day and acknowledped that he Is president of Ymperial Unfimited Service, Inc,, 2 North Carolina

corporation, and that he, as President, being anthorized to do so, emguted? foregoing Security
Agreement on behalf of the corporation. - Y )

-
Witness my hand and official seal, this the 30° gé of Septecd
: ; z
H rd

My commission expires: 591/, % Fer
(OFFICIAL SEAL)

I
4
F

i
n——‘\“\'mllll.m”
) i
& %Nj:‘q”*‘ e
K

o
% 2
a%’?%oo

O
2

o

\
\\\
Mt

My o

2, .
Cr.

%,
Ui PO
ity o

.;\\.“QN

i

-~
F
F
z
=
£
=
Z
Z
=
2

L3
o
)

1o

BSC 38




{Page L 'of 4) ' -153-

UCC FINANCING STATEMENT

e

A NAME & PHONE OF CONTACT A7 FILER fopSonal]

el

Dec o  O1E707280004 F Tupe: OFF e -
[IMPERIAL UNLIMITED SERVICE, ING. Eéﬁ..dgﬁf"wos/m 3 3 a5 01 AN
Kathleen E. Dotoli, Thomes Dolol ‘ Fee sa too I;kgge 1 of
372 Brawley School Road Igggfi)él? Bel) Realster of Deeds

Mooresville, NC 28117

«2030+2394-2397
L__‘_fLu{‘LC[- '/ _q mﬁnvespmssswnﬁuugwceuseww ' .Si

1. DEBTOR'S £XACT PULL LEGAL NAME - Insest only o0 ¢eblnrnare.{1 o 1) » o ret sbbeaviate o somrhl
73, DR ASGERTION B IANE

BEVERAGE SYSTEMS OF THE CAROLINAS, LLC

OR R TR S TABT BANE - RES TRANE
132 Conifer Drive ’ SBtatesville .
TLTAL D SHOREN JARPLINFORE [1s, DYPEO ORGANIATION TLIUISHCHON OF ORCANZATION i“g.ﬁﬂmwx.ﬂmy . .
Do Not Provide  [osmes | i | ' 7
MDMWDEBTOWSEXAOTFLH-LLBGALWE - st oaly a0 Sabor HaMI £23 or 2b) + de not abbrev renas

e "h"'dﬂ""ilm

un-.......—---

24 TAXIOF SSRNOREN

Do Not Provide

3. SECURED PARTY'S NAME for NAME of TOTAL ASSIGNEE ol ASSIGNOR S/P) - insarl aaly pok snecsd pariy reires £a.00 3h) : o
- R ORANZANDN S FABE

IMPERIAL UNLIMITED SERVICE, INC.

oR [FRST NAEE rmnm.e NAME SUTFD,,
Kathleen & Thamas
Gy FATE ALGODE COURTRY

— 372 Brawley School Road Mooresviile WNC (28117 . us. S
4, Trus FENANTING STATEMENT covecs the following colistaral
SEE ATTACHED EXHIBIT "A*
8, ALTERMATIVE DESIGNATION B applicsbtal]  LESSEERESSOR CONSIGREEICONSIGNOR FALESEMIOR SELLERBUYER AG. LIEN FILING
ESTA i prot 2 * i - Al Babtoes § JDebtor1 b fDetor2

8, OPFIONAL FEER REFERENCE DATA.

FILING DFFICE COFY —NATIONAL UCG FINANGING STATEMENT (FORM UCG1) {(REV, 67/20/03)

Bnok 2030 Page ‘2384 Page 1of4

5k T s At wrnfo SNl b ; = . .,....;_..ma P m}qfw”;\ﬁ‘a&‘:&.\,ﬂ-%ﬂ‘;f’f.n_,'ff.'-\.."‘-lw:'ﬁ.‘nl'f".'.g‘" LR RS m 203 m

!-lﬂﬂ' G



{?"age 2'of §) ~154-
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EXHIBIT “A%
COLLATERAL DESCRIPTION

Debtor has granted-Seeured Paly security interests in the property listed below which
property shall be defined in accordance with the North Carolina Uniform Commercial Code ~
Article 8 — Secured Transactions. . : :

- Accounts.  All of Debtor’s now owned or hereafter acquired accounts, instruments,
contract rights, general intangibles, chattel paper, and documents evidencing or relating to the
right of Debtor to payment for goods sold or leased or for services rendered, whether or not it
has bean eamed by performance, together with all books, records, and software, recording,
evidencing or relating to the foregoing or any part thereof, wherever located ("Account™).

inventory.  All of Deblor’s now owned or hereafter acquired inventory and other goods
held for sale or lease or o be furished under contracts of service or so furmnished, and alt of .
Debtor's supplies and other materials used or eonsumed in the ordinary course of Debtor's
business, wherever iocated {“Inventory”). '

Documents. Al!.of.Débto:’_s now owned and hereafter acquired Documents, wherever
sipsaissdnsludingsbienot imited o documents-oftitie, warehouse grdersforthe deliverv.ofas s
- “goads, warehouse receipts, bills of lading and all proceec?s therefrom whether cash, insurance
-orf otherwise. . )

Fixtures. All of Debtor's now vwned or hereafter acquired fixtures and equipment
“attached to the real property owned or leased by Debior as set out, but not limited to, the tems
described on Schedule A attached hereto and hereby incorporated by reference.

Proceeds, Al proceeds of the Accounts, including, but not fimited to, accounts,
coniract rights, chattel paper, notes, drafis, instruments, general intangibles, inventory,
equipment, money deposit accounts, goods, the proceeds of insurance or ather tangible or
intangible property, resulting from the sale or other disposition of any of the foregoing or the
rendition of services by Debtors, and the proceeds thereof. :

?ognlg..z-g? q .?'ag.?°.,..: n4.,:o.t.page,,2 9f4' @i .".'-- AT R fE. '-.3,..%;-:’.,.» ra T al o] g Mvg&xqﬁgggmmggymm
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SCHEDULE “A~

Office Equipment: Elegant Reverage:
5 desks Product and equipment in shop
& desk chairs and in field
Computers ~ 3 office, 2 laptop
and comptter server
. Phone system
Alkin-one fax copier machine
2 file cabinets
Book case

Shop and Warehouse:
7 workbenches

Rack and shelves
Foriditt and charger
Alr Compressor

Refrigeration Equipment:
Torches and gases

Gages and meters
Assorted froons :

o Loy " Bt 03
et I

Equipment Parts: . .
Part inventory for repair in shop and vans
' Storage Trailers:

40 foot trailer

45 foot traller

Break Room (idtchen):
Refrigerator

‘Table and chairs
Snack machine
Micro wave
Kitchen cabinets

Miscellaneous:

Office supplies

Fumiture

Beverage Equipmeni {(machines) new and used

Book: 2030 Page: 2394 Page 3 of4, e e
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"Exhibit "A*
Being all of Lot No. Two {2) of 2 MINGR SUBDiVSlON FOR: IMPERIAL
UNLIMITED SERVICES, INC. as the same is planned, platted and
recorded in Plat Book 36, Page 95, Iredeli County Registry
R i i s s ot S e D LS o A AR AR e T AT
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BSC 43-51: NON-COMPETITION, NON-SOLICITATION and
' CONFIDENTIALITY AGREEMENT

Duplicate Copy. Set forth in its entirety at R pp 15-23.



Tom and Kaihy Dotoli
Elegant Beverage

imperial Beverape

Total:

-158-

3210.000.00
$ 10,000.00
§ 35.000.00

3135,000.00

3 10,000.00
$300,000,00

$650,000.00

$150.600.00-

Rozeli Sale

Revised Price Allocgtion

Real Estate

Equipment

fnventory

Equipment

[nventory '
Covenant Not to Campele
Goodwill

BSC52 . .
TOTAL P.023
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SELLERS SETTLEMENT STATEMENT FOR SALE OF

132 Conifer Drive, Statesville, NC

FROM THOMAS DOTOLY AND KATHLEEN DOTOLY (“SELLER™)

LUDINE THOMAS DOTOLI (“SELLER™)

ELEGANT BEVERAGE FRODUCTS, LLC (“SELLER™)
IMPERIAL UNLIMITED SERVICES, YNC. (“*SELLER")
TO BEVERAGE SYSTEMSE OF THE CAROLINAS, LLC (“PCRCHASER™)

SEPTEMBER. 30, 2009

PURCHASE PRICE:

Real Estate $210,000.00
Elegant Beverage: Equipment $ 16,000.00
Iyventory % 35,000.00
Imperial Unlimited: Eqnipneent $150,000.00
' Inventory $135,000.90
Covenant not to Compete ¥ 10,000.00
Gosdwili $109,080.00
TOTAL DUE $650,800.00

LESS CLOSING EXPENSES:
BB&T Loan#4560202410-0004(Land) $120,154.23
BBECT Loap#9512244850 (Blegant Beverage) $34,118.25
2009 Propesty Tax Due (1-1-09 to 9-30-09): $ 1,118.94
Deed Tax Stamps 3 600.00
Attorney Fees § 2,950.00
Fed Ex Payoff 3 2500
Purchase Money Note $436,500.00
TOTAL AMOUNT DUE FROM PURCHASER TO SELLER: $54,513.48
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BUYERS SETTLEMENT STATEMENT FOR SALE OF

132 Conifer Drive, Statesville, NC

FROM THOMAS DOTOLI AND KATHLEEN DOTOLY (“SELLER™)

LUDINE THGMAS POTOLI (*SELLER™)

ELEGANT BEVERAGE PRODUCTS, LLC ("SELLER™)
IMPERTAL UNLIMITED SERVICES, INC. (“SELLER™)
TO BEVERAGE SYSTEMS OF THE CAROLINAS, LLC CTURCHASER”)

SEPTEMBER 38,2009

Dxe ¥rom Porchaser:

PURCHASE PRICE:
Real Estate $210,000.00
Elegant Beverage: Equipment 516,000.00
Tnventory § 35,600.00
Inap.erial Unliwited: Equipment $150,000.00
Inventory $135,000.00
Covenznt not to Compete § 16,000.00
Goodwill $100,000.00
TOTALDUE 5650,000,00
PLUS CLOSING EXPRENSES |
2009 Property Taxes Due § 38258
Record Deed § 25.00
Record Deed of Trust & 3600
Recoxrd UCC (2) § 9%0.00
Record DBA $ 2800
A.ttorm;y Fee g 75060
Prep DBA Certificates $ 5000
Title Insurance $.1.400.25
TOTAL EXPENSES DUE $652, 806.83
LESS CREDITS:
Eavnest Money Deposit %10,000.00
Purchase Money Note $436.500.00
TOTAL CREDITS ($446,500.00)
TOTAL AMOGUNT DUE AT CLOSING $206,306.83
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Accepted and approved:
SELL

/awmx (j:%ﬁéﬁ (SRAT)

as Dotoli

(BEAL)

Kathleeh: Dotolf

N ELEﬁBEVEiGE PRODUCTS, 1L.C
D) - SEAY)
Ka

ber

(SEALY

Ludine Dotoli, Mermber

SERVICES, INC

i@ ' (SEAL)
Dotn!,i, President

PURCHASER:
BEVERAGE SYSTEMS OF THE CAROLENAS, Y.I.C

By: ﬂ W ,/c"‘_'\ (SEAL)

Mtk Gandino, Member/Manager

.'B&éhard J. Lutzel

—

BSC &5
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§:08 M : Imperiai Service, Inc.

03125109 Sales by Customer Summary

Actiual Basis January throtgh December 2008

Jan-Bec08 Jan.Dec07  $Change % Change

Automstic Bar Controls 300.53 175.00 12853 71.7%
Beverage Systems 2 230,00 0.00 230.00 100.0%
Beverage Systems, Inc. 450.00 1,545.00 -1,085.00 70.2%
Bistro-Roca - 0.00 F7.08 “7.08 «~100.0%
Boyd's Coffe 120.00 © 0.00 12000 1060.0%
BunnServe 16378.72 28,633,863 47,745.08 166.7%
Carribean Creme 13,800.11 31,802.53 2,097.58 17.8%
Cecilia Hughes 0.00 87.00 F7.00 ~100.0%
Charfotie Firefighters Association 80.00 0.00 26,00 100.0%
Chariotte South Fellowship 0.00 21250 -212.50 =100.0%%
Chill's Bar & Geill 110.00 0.00 110.00 100.0%
Chillout Prozen Drinks, E1.C o.00 160.00 -160.00 =-100.0%
CirclaK .06 3,924.00 -3,8924.00 -100.0%
Concept Services 13780 - §87.50 -450.00 76.6%
Cooper Tea Company 2,000.00 .00 3,000.00 100.0%
Crystal Springs 0.00 9525 -85.25 -100.6%
Cuupys,Coffee and Smoothies 110.00 0.00 110.00 100.0%
Del Frisod's B7.50 000 97.50 160.0%
Benny's . 77480 0.00 TI480 100.0%
DIworth Coffee 0.00 192.50 ~182.50 ~100.0%
Douwe Egbests 124.50 162.04 ~37.54 23.2%
Dresslers 101,56 D00 101.56 100.0%
DunkKin Doughnuts 1,138.85 80942 327.06 40,45
Efegant Beverage Products 0.00 0.00 0.00 0.0%
Family Food - 0.00 900.00 -900.00 =100.0%
Fortier 270.00 0.00 270.00 100.0%
Franke - : = 80,502.30 31250 89,289.80 28.5T2.7%
Friendly Family Restaurant . 000 60.00 <50.00 ~100.0%
Grandtather Mountain 0.00 234.00 ~234.00 =100.0%
Haw-A-Cup Cofiee ) 0.00 83232 -832.32 ={00.0%
HT Hackney 7574659 450.00 7,124.69 1,583.3%
IFH Fopds 12,204.65 5580.78 6,713.87 120.1%
Hiy Espresso OF The Americas 2,707.41 761.56 1,84585 255.5%
litycaite North America 327148 45844.51 -4,517.28 -93.3%
Javo Beverage ’ 0.00 £60.00 ~360.00 -100.0%
ST Davenfort 1423479 $,650.34 458445 47.5%
Kraft 2 . 4,40467 221247 2,19250 09.1%
Kraftt 31,981.17 04413 30,887.04 - 3.2801%
LRCC ) 174.85 0.00 174.85 100.0%
MR. Wiliams 6,014.53 4,165.01 1,849.52 24.4%
Hanitows: Beverage Equipment 001 G.00 o 100.0%
Merchant Bistribution 85.00 0.00 65.00 100.0%
Fetro DoorInc 420,60 0.00 420.00 100.0%
Mountain Grourkis Coffea & Tea 0.00 310.00 -310.40 -100.6%
NGE 67,608.77 84,573.37 2,928.40 45%
Nical Distributors 0.00 1.078.06 -1,078.06 -100.0%
Pantiy Inc, _ 19,822.85 13,320.32 6,48353 455%
Pamot e 0.00 B74.21 -8T4.21 ~100.0%
Party Reatals by Lisa 0.00 7.50 B £+ ~100.0%
PF Chang's 1,155.50 365.61 788.89 216.1%
Pitt Stap 0.00 0.00 0.00 00%
Procter & Gamble 154.00 19,583,685 «19,420.68 B8.2%
Quality Soultions Inc 526,34 0.00 52634 100.0%
Reily Food Service 16,154.78 6084.83 - 10,080.15 16684%
Renaissance Festival £,160.00 0.08 8,150.00 100.0%
Ruby Tussday 234.59 220,50 1389 6.2%
RushCo 120.00 0.00 120.00 100.0%
SBandwich Arfists’, Inc. DBA Subway 491,15 000 49115 160.0%
Sanford Food Mart 0.00 1,000.00 -4,000.00 «“100.0%
Sara Lee ’ 7188257 179,247.88 -107,365.2% -58.9%
Service Unfimited 0.00 140.00 ~140.00 “100.0%
Strarin Food Service 0.00 57.58 -57.56 -160.0%
Sitver Service 0.00 §45.35 -545.36 -100.0%
Sonny's a.00 42.00 -48.00 ~100,0%
Southeo Distribufing 7,165.23 0.00 716523 100.0%
Suflivans 30910 0.00 300,10 100.0%

P.agej
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508 P

U8/25m3
Accrual Basis

Target

Tea & Coffee America

Tearzprs
Tetley

The Syilled Bean
Thousand Trils

‘Transportation Insight .
e

US Foods

Villa Arstonlo
Whole Latte Love

TOTAL

: Imperial Service, Inc.
Sales by Customer Summary
January through December 2608
Jan-Dec 0B Jan -Dec 07 $ Change % Change
202.00 0.0 202.00 100,0%
266,14 0.00 286,14 100.0%
2,063.50 3,136.00 -1,072.50 34.2%
T.659.71 5,135.47 2,524.24 49.2%
0.00 207.85 -207.95 <100.0%
0.00 0.00 .00 0.0%
0.00 9263 02.63 -100.0%
0.00 0.00 0.80 00%
14,485.26 3,757, 17,272,170 -54.4%
110.00 0.00 110.00 100.0%
455.00 .00 455,00 100.0%
486,146.56 40811281 75,033.75

19.4%
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Imperial Service, nc.

Sales by Customer Summary

January through Decembsr 2009
3
Jan-Dec09  Jan-Dec OB $ Change % Change

Alligator lee 38658 0.00 38658 100.6%
Sfautomatic Bar Confrols 0.00 300.53 <300.83 -100.0%
Beverage Systems 2 Q.90 230.00 ~230.00 -100.0%
Beverage Systems, Inc. 0.00 4560.00 ~460.00 ~100.0%
BJY'S Whelsale Club 185.00 0.00 165.00 100.0%
Bob Evans 150.00 0.00 150,00 100.0%
Boyd's Ceffe 000 120.00 ~126.00 -100,0%
BumnServe 8343929 76,378.72 . 7,080.57 8.2%
Carribean Creme 11,202.50 15,900.11 -2,697.61 ~19.4%
Cecifwara 274.50 0.00 274.50 100.0%
Charlotte Firefighters Associztion 0.00 83,00 -80.00 -100,0%
ChickFilA 118.30 0.00 118.30 100.0%
Chill's Bar & Grilt 0.00 110.00 -110.00 =t00.0%
Clearty Carofina 1,034.03 0.00 1,034.03 160.0%
cop 8,792.38 0.00 8,792.36 100.0%
Concept Services 0.00 137.50 -137.50 -100.0%
Cooper Tea Company 0.00 3.0060.00 =3,000.00 ~100.0%
Cuupys,Coffee and Smosthies 0.0¢ 110.00 ~{10.00 ~100.0%
Del Frisco's 130.00 97.50 3250 38.3%
Denny's 1,567 82 774.80 793.02 102.4%
Douwe Egherts 0.00 124.50 ~124.50 “100.0%
Dresslers 0.0D 101.66 -161.56 ~100.0%
Dunkin Doughnuts 1,401.51 1,136.55 264,98 23.3%
Ed Elman 207.21 0.00 207.21 100.0%
Elegant Beverage Products © 006 0.00 0.00 0.0%
Fortier 275.00 270.00 5.00 1.8%
Franke 208,873.00 £8,602.30 120,270.78 134.2%
Globex America ) 192.50 0.00 19250 100.0%
Grindmasier Wamrenty 78750 000 787.50 +00.0%
HawA-Cup Coffee 287.76 0.00 28776 100.0%
HT Hackney 084227 7.574.69 3.367.58 44.5%
IFH Foods : 2,364.71 12,304.65 -8,939,84 «30.8%
Illy Espresso OF The Americas 96875 270741 -1,738.65 -£4.2%
liycafie North Amesica 0.0D 32713 3713 =100.0%
Infinity Customer Solutions 275.00 0.00 275.00 100.0%
JT DavenPort 8,148.07 14,22479 -3,086.72 -56.8%
Kim's Grotery 166.50 166.50 100.0%
Kraft 2 000 4AM67 «4.404.67 «108.0%
Kraftd 30,249.15 31,931.17 -1,682.02 5.3%
LRCC 0.00 174.85 -174.85 ~$00.0%
M.R. Williams 3,153.60 601463 -2,860.93 -47.6%
HManitowe Beverage Equipmient 0.00 6.01 ~0.01 ~100.0%
MoDonalds 283,30 0.00 203.30 100.6%
Merchant Distribution 0.00 65.00 -85.00 -100.0%
Metro Door Inc 165.00 420.00 <255.00 -80.7%
NGB 24 461.42 ©67,606.77 ~43,145,35 -53.8%
Nical Distributors 000 0.05 0.00 0.0%
Nuova Distrubution 285.00 0.00 285.00 100.0%
Pantry Ing. 23,141.58 19,822.85 3,318.63 16.7%
FF Chang's 0.00 1,155.50 <1,185.50 ~100.0%
Pitt Stop D.0D 0.00 600 8.0%
Procter & Gamble 0.00 154.00 -154.00 «100.0%
Quality Souliions Inc 000 526,34 ~526.34 ~100.0%
Relly Food Servies 2304412 16,154.78 6,889.34 42.7%
Renaissance Festival 3,780.00 8,160.00 ~4,380.00 53.7%
Ruby Tuesday 0.00 23459 -234.50 -100.0%
Rush Co 0.00 120.00 ~120.00 -100.0%
83D Goffee 1,142,650 0.60 1,142.60 100.0%
Sandwich Artists', Inc. DBA Subway 121.24 49115 369.81 - 75.3%
Sara Les 0.00 71,882.57 -71,882.57 -100.0%
Silver Service 403.95 0.00 403.95 100.0%
Scutheo Distributing 2621.89 7,1685.23 -4,543.34 £53.4%
Stzn;ey Furniture 278143 0.00 27813 160.0%
Sullivans 0.00 309.10 -308.10 -100.0%
Target 0.60 202,00 20200 -100.0%
Tea & Coffee America 0.00 285.14 -285.14 ~180.0%
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Teazzers

Tetley

The Fudgery .
The Polnt
‘Thousand Trails
Us Foods

Villz Antonio
Whiole Latte Love

TOTAL

Imperial Service, Inc.

Sales by Customer Summary

January through December 20098

Jan-Dec 02  Jan-Dec 08 $ Change % Change
300.00 ,735.00 -1,435.00 H2T%
5,078.07 76581 258164 BR.7%
180.00 ’ 0.00 190.00 100.0%
290,30 0.00 28030 100.0%
41 0.00 0.00 0.0%
25718.19 14,485.25 11,232.93 T76%
262.00 110.00 152.00 1382%
0.00 455.00 -455.00 -100.0%
486,039.70 - 485,818.06 221.64 L1%
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Imperial Service, inc,
Sales by Customer Summary
Januaty trough December 2008
Jan 08 Fab 6B faros Apr 09 May 9 Jup 0% Jul ¢ Aug 02 Eap 03 ot Oy Hov bb fidu] FOTAL
010 0.00 0,00 0,00 o000 186,40 000 000 218,18 [ET] 0,00 000 208,50
a0 (L0 0.0¢ 0,00 000 020 040 0.0 0,00 00 .00 200 040
6.0 000 0,00 185,00 0.00 240 000 000 000 000 0.00 080 166,00
000 " 000 .00 0.00 s.00 €000 040 o0 000 .00 080 040 g0
686180 [ AThETS 537198 GA0BI  1LEM51 2760387 841030 4416 ¥,253.68 8,148.8 71740 101280 2522690
14250 405,00 880,80 139750 1.787.50 TS50 687,50 184250 196250 1,466,00 F49000 i210.00 158518
000 .00 0.8 000 0,00 noo 0.00 0.00 000 [ X19 (11 8250 a0
27450 2,00 ox0 o0.00 020 000 0.80 0.00 4.00 080 0.00 0.0% 2450
o0 o.00 .00 0.00 0.00 0.00 0,00 0.08 e.00 020 2,00 67.00 87.60
0.00 w00 000 113,30 0.00 0.00 (X1 0.00 o.00 nan 0.0 o 11020
1/034,09 .00 0.00 LY 1] oo 0.00 o0t 0.00 280 000 a.00 080 1,004.09
003 124189 165038 4823 280,18 804,50 748,00 685,00 251450 870,00 1,835,467 28500 [F1-T1
0.00 0.00 0.00 040 130.00 04D .00 o0 290 non .00 0.00 130,00
22180 R0 060,82 203,80 (X3 040 16480 126.80 L1 15520 137,50 150,00 200052
a0 0.00 000 0.0 000 0.0 000 (X1 040 080 noo 0.00 6.00
f40.25 6040 0.0 600 0.0 040 2] 0,03 080 tivoa 356,83 090 516,00
207,21 0.00 0,00 080 noo LT] .1.1] 0.00 030 LE [ 040 wr21
0.0 0a0 op 0,80 b 000 188 16500 0.0p 020 (2% 080 273,00
2226033 2063118 1181165 1330243 T3EIE5E LT84 24, NZA6 28, 715.48 41,670.00 1255300 6860.19 000 RI5L98.75
0.00 0o 19250 040 R0 000 090 [11] ood Do0 121 L 1250
1} 46750 (2] L3250 000 008 1e250 o 000 D00 0.00 Go4.00 138260
800 o.00 450 1o 000 098 .00 140,00 B.00 (101 0o 000 FLACS
13760 852408 560.54 220,00 080 83487 13150 (1] a0 0.00 0.00 0.0 284227
128671 15500 (21} 009 0.00 0.00 000 800 800.00 Y7 0.00 o0 20418
L] M85 o0 - 0,00 260.00 20550 $30.00 139,00 1,160.80 13800 130,00 18262 25H.04
000 0.00 000 0.00 0.0 .00 276,00 o0 L] oan 0.0 o040 27800
000 00 0,00 0.00 000 00 £.00 0480 0.00 0,00 0.00 24665 4p,03
204736 0058 Ars0 . 1,449.40 1750 245,65 ST T20.18 ABEAT 33201 Tared 7525.88
aan 00 0,00 040 .00 000 168,50 004 0o (T o.en 540 100.50
336637 243030 3,880,08 136241 258199 330151 25948 28602 62 480512 A48T 246254 A2215.54
9282 oap 0.0¢ 182,04 12445 57386 569,08 8266 1984.50 1,031,650 290,00 10508 6,143
0.00 2] 00¢ 0.0 000 000 203,30 0.00 000 (31} D.ap .00 20330
0.00 0.60 000 008 000 200 t63.00 000 o.00 00 0.08 0.00 65,00
0.00 0.0 200 0o 000 000 000 090 o0 0,00 .00 110,00 tit.an
2,182.04 423581 S3¥238 4,560,334 3o54as 20260t LBRO.5G B350 260350 ao 44 0.00 20758 27,3811
000 0.00 580 0.00 00D 0.00 003 25500 L1 040 0.00 000 285.00
137397 28¥2.07 8,084.42 1540.35 35753 FATAAT 2,010.46 278366 £419.00 451085 286293 20063 30,081 .48
135656 158036 100989 280147 234890 65020 352D hAM0Y [N E] [ATLET] AB0.20 1803 ZAPOERS
o0 18000 090 .60 000 0.00 .00 0.02 2,500.00 132000 742889 080 75088
[ a.00 0.00 [ 17 008 0 oe0 0.00 1,442.50 (] o0 0.0 1,280
040 000 0,00 12124 000 000 (%1} a.00 .00 000 0o 0,00 12124
A0345 000 0.00 090 040 .00 [X1] o0 hon 0.00 (17} [ 40208
w5b 3803 6420 8770 beo g0 000 16500 13504 20136 137.50 1en.76 JR0580
0.80 0.00 .00 0.0t 080 pob s 0.0 0. D05 00 (X1 141218
tbo.g0 150,00 040 0.08 200 0,00 000 0.00 080 30 0.00 0.0¢ 0040

w10

5117355

195503

H01Y

WasAET
1614

fan -Aprli 32

1095553

S4R.25

FELoAE
fri 20 )
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sz AN . Imperiat Service, Inc.

Alearn)Baste Sales by Customer Summary -

BSC 61

Januayy through December 2009

Jan 99 FabOb Mar b Aprod May 08 Jun 09 Ju 0% Ay 08 Sop o8 ost0n Hoyae Bac 03 TaTAL ol Ds-Apills
Tolly 50 13750 24750 08.48 59566 1.085.37 76828 .00 250 462,50 40750 3000 BR4807
The Fudgery 0,00 000 880 190.00 040 0,08 a0 .00 0.0 L1 00 0.0¢ 1800
The Point 000 000 oot 200 LY (] 180:39 000 11000 EILE ] 18806 13378 824,03
US ¥oads 26881t 51165 1468730 1pg.08 2.707,02 353229 §.360.0% 323458 pIGEE ] 206136 216244 117804 W89 L Lr g 0
Viila Antorto Q.60 000 282.80 0.00 (X1 060 0.2 (20 0.00 0.08 0.00 280 26280
WileoiHass o.50 0.06 g.00 0,80 .00 000 0.00 [ 0.00 000 330,4% Q00 35011
N ——— Attt
AL S0MR0AT  _dadizoy  SSARIAR  NTTOSAN  42002)  TREROAS  GEBESIE  roataap J2AR2E0 A0 350N0Ad  A08E1EY 573,872.36
A57,685.831

Prajectnd Lost Revanus
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B. . erage Systems of the Carolinas, L. .,
Customer Sales History
July 1st - July 27th

. Gustomer I

Name July 2010 Jul-11 Diff

0740 Bunn-O-Matic Comporation 5,565.51 324.85
0950 Carribean Creme 1,237.50 395.00
1600 COD Impetial 2,148.58 0.00
1150 Denny's

1275 Dunkin Donuts 895.13 0.00
13700 Kraft Foods Global Inc 2,000.04 209428
2200 Hiy Caffee North America 398.40 650.00
2400 Jt Davenport & Sons, Inc 2,018.10 0.00
2800 Lowes Food Stores, Inc 110.00 0.00
2850 M.R. Williams 165.00 0.00
3200 Panfry, Inc 1,339.38 415.00
3510 Royaf Cup 266.58 0.00
3670 Silver Service : 227.50
3790 White Cofiee Corp :

4085 TOMMY ATKINSON 800.00
4000 Tetley 672.65 0.00
4050 The Point 223.90 Q.00
4200 US Foods 344.10 p.00
896332 Reily Focd Service 1.981.82 0.00
Report Totals 20,377.59 4,905.63
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Attigator lca
Billantyno Resort
BI5 Wholsale Glub
Bah Evans
Bunndora
Canfbéan Cramo
Case Farm
Catltware
Chariia Galland
Chick #il A
Glearly Careling
an
ol Fusco’s
Denny's
DukaFowar
Ougkin Doughnuls
B Rintan
Fosler
Franke
Glob#x America
Grindmases Warrenly
Huwv-A:Cup Colfes
HT Hackney
IFH Foods
iy Bwpiresso Cf The Amardcas
Infinlty Custemar Solutlens
Java Lity
JT Davenfor
Kim's Grocery
HKraftd
M.R. Witlams
McDonalds
Retro Droring
“auntain Islsnd BP
GB
Huova Distrapution
Panity Inc,
Relly Pood Servise
Renalssance Fextival
S&D Coffas
Bandwich ArfTeta', In¢. BUA Subway
Slives Service
Gouthco Distribyling
Stanioy Fumnituro
Teazzare
Toltoy
The Fudgary
The Polrt
U3 Foods
Vila Antorls
WilcotHess

TOTAL

Projosted Losi Rovanue

Fah 09

" Impaotial Service, g, -

_'Sales by Customer Summary
January through Dacember 2008

Jan 08 Mur b Apr 39 May 0B “un 08 Jul 08 Aug 08 Sep 08 Oot 99 Nav b9 L] TOTAL
0.00 0,00 000 .00 0.00 18040 0.00 000 20038 .00 o.00 000 335,83
0.00 0.00 0.0 0.00 0.0 0.00 0.00 .00 n.o¢ 0,00 050 0.00 0.00
0.00 .00 00 165.00 0.00 000 0.00 0.00 .00 080 000 oo 16500
as . 0.0 0.50 000 0.00 150.00 LX) 000 0.00 o8 1) 0.0 207

§.061.88 51267 547186 $00893  LO2081  2THMSEY 6.418.29 483448 005300 [271%:1] TR0 1813.50 ORI
1,182.50 80500 49000 1,750 1,187.50 79750 LI B X ] 1,052,560 1,456,00 2.090.00 1.210.00 18557.50
050 B,00 0,06 0.0 .00 .00 0.00 ofe 0,00 .00 0.0 82,50 .5
27430 0,00 400 2.00 500 [ 4) 000 8a0 0.00 0.00 000 00 7450
0.00 0.00 . 000 0.00 0.00 0.00 0.00 0,08 .00 050 0.0} 100 8700
0.00 L) 0.0 o0 .00 0,80 Q.00 040 0.00 0.00 0,00 090 130
1,084.03 0.00 o.00 000 009 0.30 0.00 o080 0.00 0.00 0.00 0.00 1.034,03
000 1,241,568 860,36 1,996.2% 00818 60450 T4B.00 63500 251150 2000 ,835.87 205,00 12542
0,00 0,09 .00 .00 130,00 0.00 .00 Q0 0.00 000 D0 .00 130.00

22160 0.00 850,82 203,80 0.00 200 184.80 126.80 0.00 10520 137.60 11000 200052
0.0 000 000 .00 0.00 .00 0.00 0,00 000 0.00 .00 0.08 8.00
14925 €0.00 000 000 .00 a.00 0.00 0.00 0,00 10,00 35603 0.00 676,00
20124 %00 0.00 L1 000 a.00 000 .00 000 a.00 000 00 207,21
000 .00 0.00 .00 .60 0.00 10,00 165.00 0.00 .00 0.0 .00 - 2T400
2236033 2063718 1RS1085 430200 3OS0 2G4 ZB0040 2070080 4107900 1750370 856018 200 235,008:75
0.00 000 182,50 0.00 000 wov o.00 0.00 n.oe 0.00 000 000 250
0.0 48750 000 137,50 0.00 0.00 18250 0.00 050 oot 0.00 805,00 136260
.00 8.00 008 14776 000 1) 0.00 140.00 noo 0.00 000 000 28178
137,50 652.00 560,54 220.00 1 B <PX 5 137,50 0400 o0 0,00 .00 X ase22r
120871 165,00 .00 oo 000 0,00 .1 000 900,08 oy .00 .00 2.604.78
0.00 24373 .00 .00 200.00 25.00 100,00 13000 116069 130,00 13000 0252 z5h98
0.00 000 4,00 0.00 0.00 .00 215,00 (L] 0.0 0.00 0.00 b0 21500
0.00 000 Q.00 009 000 | 0.00 g.00 0.00 0,00 000 0.90 24605 A5
2,327 30008 L F-LNE) 1.446.40 19080 245,68 574.80 720,48 46540 x2m 3704 a5
0.00 0.00 0.00 10 0.00 0.00 108,50 0oo 0.00 og0 .00 0.00 186,50
%,360.07 2430.20 3,580,08 3820 459188 33081 2,508,18 R,680.32 0.520,74 498512 JADTA2 215254 4221554
395,62 000 a0 182.34 12495 §73.08 56088 82603 1.084.50 100180 260.00 165.00 52148
o 090 000 [12] 000 0.00 200,90 .00 200 0.00 0,00 0.80 03,30
000 oho 000 000 000 00 165.00 040 .00 %00 .00 0.00 19500
0.0 0.00 0.0 000 000 G0 0.00 0.00 .00 .00 LY 110,00 "o
310206 4,331.51 493230 485038 305438 2,026,0% 180,55 63250 280053 B2 a4 0400 B57.50 27.381.8¢
o008 0,08 o0 .00 [3:] 0.00 200 20500 0.00 000 0.00 .00 288,00
137337 287267 308442 104831 185773 31ty 201818 LI035 <4108 . AS516.56 2402.99 200.08 30,701.80
135090 . 156096 1,008.69 240147 2,848.90 6,050.20 253520 182498 129935 114008 46970 E1LE ) 2470285
0.00 180,00 Q.00 0.00 .00 000 0.00 o4t 350060 1,320.00 242055 0.00 ¥,529.58
0.00 0.00 0.00 000 0.00 000 0.00 0.00 1,34280 200 0.0 0.00 114289
Q.00 0.00 0.00 121,24 200 Do o0 noo 0,00 830 0,00 0.00 12h
403,65 000 0.00 .00 000 0.00 0,00 -0.60 000 0.00 0,00 .00 A03.95
80508 N80 16425 82,79 060 0.0 0,00 10500 05,04 20236 1186 167.78 126580
400 0.00 (1] 0.00 0.00 .00 27013 0.00 o.00 BI.08 000 0.00 [KiFET]
150.00 160.00 2.0 0.0 2,00 0.08 0.00 6,00 Ll 006 000 0,60 H0.00
83250 137.50 AT50 308,68 69566 ©  1,085,97 63.24 950 802,60 48250 407,50 300.80 624007
000 000 0.00 160.00 00 .00 oot oo 090 000 .00 0.5 100.00
000 0.00 6.0 0.00 0.00 0,00 180,50 000 11000 %00 186.00 15595 924,05
8601t B 146790 194008 2.70h02 35320 500005 32356 301581 2,004,30 376,84 117504 32,249.93
400 i1 202,00 0,00 0,00 000 0,00 0.00 0.00 280 $.00 0.60 6200
2.4 000 oot 0,00 D.64 0.00 0.00 0.0 0.00 0,60 35841 .00 258,13
SSOARIST  4211207 354936 ATF06E 64298 JOFE0AE BEELAS 401853 JZEIZEE 4482340 3330064 1083083 71,8728
457,685.81
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$
SCHEDULEC - Profit or Loss From Business OME Ho. 15350074
(Form 10403 (Sole Proprietorship) 2009
Do ctvonamny o | % Parnershing fointyetutes, st generel oot e e € Fam 1040 gt 00
Name of proprietor Spgial sacurity homber (SSN)
MARK GANDINO 033-54-5089

A Privcizal business of prafessl fuding product o sanvice (ure structions) B Entorcods from instriclions

BEVERAGE SYSTEMS OF THE CAROLINAS LIC = 424460
[N h aame. I o separat satne, leave bletk, Employaer 1B numbar (BN}, ifaty -
' 27-0855298
E = address { &g sulte oF 10 nos) * 132 CONIFER DRIVE

City. w+m of post offios, stale, and 7P coss_ STATESVILLE NC
F Accounting method: ) [RjCash () | JAcorual 3y [ |Othergspecifiy ™ . _ .
G Did you ‘malerially parficipate’ in the operation of Hils business during 20062 If 'No,' see instructions for limit on fosses. Yes Hﬂo
If you staried or acquired this business dufing 2009, cheCk MBI .. vaxseese rerrrrenezzoonsiozzzaes fareses cnssviasieviees bl
{Parti I Ihcome

1 TGross receipts or saies. Caution. See the instructions and check the box it
31 Ig:s &éne.ﬁ_me was reported to you on Form W-2 and the "Statutory employee box on: that form was -
& Yot afe 2 mamber of o Jualfid int vecture separing orly sental rel estle incame rot e, 1 [ 65,531,
2 Returns and 2llowances. . ... ii i e, etemrtaneaesatrarnesine e araray 2z .
2 SubIraCi T8 2 from I8 Tonvvvues s chrernrstsitnraceeearass sbnasnnsasnnnstonnsansirnnnnnnsisssasner 3 65,531,
4 Cost of goods sold (from fine 42 on pagez).... ........................... rveeraiectrsiesrteariney 4 70,785,
5 Gross profit. Subtract line 4 from fine 3... tvrasemaer it aaeaarts et aratnes s raannnraars toisansen | D -5,264.
& Other incoms, mciud‘mg federal and stata gasolme oriuel tax cred'rt or refund
(see instructi oas) e verereettsrtaenissrransanins | B
7 _Gross income. Add imes Sandﬁ .......... Leeatesceriiisrass A rweme ot tessiarissastainniteissnas T ~3, 264,
Part kil Expenses. Entet expenses for busingss Lise of your home only on, Jine 30.
8 Advertismg .................... g 2,100.] 18 Office expPense. cvveruriecees seecmerens |1 751.
g Carand truck ex 18 Pension and profit-shating plans........ {19
(see [astructions}.............. 5 8,528.) 20 Rentor tease (see instruclions):
10 Commisslons and fees......... 16 ) & Vehiclas, machinery, and equipment ... . 1 202 291 .
11 Contract labar . b Other business prOperty. .. ...ovveieinns z0b 360.
(sez Instrugtions). . .......... . 11 21 Repairs and maintenance. . c...oou.... 21 . 362.
12 Deplefion....cooiivuees vaili 12 22 Supplies {not included in Part i} ....... 22
13 Despraclation and seciion 23 Taxes and HOBNSES. . vvsvnrcrveraranns 23 3,882,
Coammin’ | R T—— - =
(zes instructions).....0........| 18 1,274.] aTavel..... et rtearatiamaeirareaennes 24a 2,730.
B4 bt oL Sl PP b Dol Mealg and enterainment .. |24 177,
15 Inswance (other then haalthy, . 115 2.,415.5 25 Oiiities.. . . .13 751.
6 Interesi: . 26 Waoes (I&ss emp!oymant credits) 26 42,494,
2 Mortyage (pald to banks, ekl ....-.-. pll:]
b Other.. " -v..] 16D 5,761, z gﬁ'ﬁxpmwﬂmwm ........ 27 5,233,
17 Llegal & profaslnnal services. .. 1 17 6,798,
28 Tohiexpanstsbeforeexpensesmrbusmasuseofhome Addﬁness'mmughzf R - | 85,047,
29 Tentative profit or foss). Sublract line 28 trom BB F e cveriasbasnnrssarasmransmmrrnanionrsen PR veer 128 -9G,311.
30 Expenses for business use of your fiome. Atfach FormBB28....... .ccooeet toeirisiieinite e aarees 20
21 Netprofit or foss) Subtract line 20 from fine 29,
»Ha t, enier on bath Form 1040 fine 12, and Schedule SE, Ané 2 or on Form
1040NR, line 13 éu you checked the % on fine 1, see :nstmc Hons), Estates and -
trusts. enter on Form 1041, Fne T aieee e s 31 90,311,

* [f 2 Joss, you must go 0 line 32.
32 If you have = loss, check $he box thal deseribes your investment in this aclivity (see instructions}.
1 if Hou checked 32a, enter the Joss on both Form 1040, line 12, and Schedule SE, line 2, or on Form

R, fne 13 (if you checked the box on line 1, see the line 31 instructions). Estates and trusls, enter Al investment is
on Fott 1031, ngeyw ? 32a [Xjatrisk.
Some investment
® If you checked 32b, you must attach Form 6198, Your loss may be limited. 32b [ |is not st rick.
BAA For Paperwork Reduction Act Hotice, see Form 1040 Instructions. Scheduie © Form 1040) 2009

FOIMNE GEHBAS
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f
SCHEDULEC Profit or Loss From Business OB N, 1545004
(Form 1040) {Sole Proprictorship) | 201 e
rships, joint ventures, ete, generally must file Form 1065 or T065-B,
popan ot Ty oo |y g R R or 3041, £ See Insivucons for Schedule  (Foma 1040 et 09
Nare of propritor Soctal sevurity numbes (S5)
MARK GANDING 093-54-8083
A Principsl tusiness o preh ding product of Tarvice {eak instructions) B Entercode fom instructions
EEVERAGE SYSTEMS OF THE CRROT.INAS LIC » 424400
L Busiess aume. If no separale tusliess name, leave blank, Employerid nutnbet (EIN), if any
27-0%5%6208
E Business asdress (nokiing sieormomney ™ 132 CONTFER DRIVE .
City, 10w or post oifice, s:a.'.e.andﬂ'r"mde STATESVILLE HNC 277985
F Accounting method: (1) [X[Cesh (@ | JAccua (3 { |Other(specdp» ___ _ . ___ .
G Did you 'matesially participate’ in the operation of this business during 20102 If "Ne,’ s8e instructions fer limit on losses. Yes No
# I you staried or soquired this business during 2010, check B, . uuinuoursiss i ieiiaiis e r e asrres neeniatiiaens *H
[Partl_[income
1 Gross receipts or sales. Caution. See instruclions and check the box §
:h;hlifeéne&me was reported 10 you on Form W2 and the "Statidory emptoyee box on that form was
-
¥, 104 afe  momber of 3 qualifig Jot yeriute repering onfy fentl real esfate ncoms ot subjec D 1 728, 659,
2 Relurns ant aloWaNCaS. ...t iiar it er v oo ierseararsanraraea b am b s I -
3 Subtract line 2 Fom line 1.. vern B RPN - | 728,659,
4 Cost of goods sold (from line420npage2) .......... i etree i senateeirsvatiateans verearirerararaes 4 223, 545.
5 Gross profit. Subiract fine 4 from Ane 3. ..o o0 een, UL S -1 506,114.
-~ & Other income, inciuding federat and siaie gasoline or fuel tax credit or refurd
{see INStrUClieNS). ... et iir s vaatrn e et raa skt e ia v r e b baverranamacctraanaane g
7 Gross ncome. Add Hnes B and B, ... .. cuvnerueyoniinnteua ittt e s ta sy rate i iranan, > 7 506,114.
|Partll | Expenses. Enter expenses for business use of your home anly on fine 30
8 AQVEFESING. vv s meraraieas 8 18 OfficE EXPENSE.«avtiernrrsnseinreeeren 18 142,
g Car and truck ex 19 Pension and peofif-sharing plans........ {18
{see INSMICUONS) cv.vrruronnnnnd B 20 Rent or lease (see instructions):
18 Commissions and fees..,......1 10 4,.000.1 aVehicles, machinery, and equipment . ... | 20a
11 Conleact labor h Other business property................ {20b 5,979,
{see instructions). ....c.....c.. |11 2T Repairs and mairdenante ......couuove 21 5,033,
12 Deplefion.. PR b 4 22 Supplies {not included in Part Ly _._, ... |22
13 Depreciabon and sechcm 23 Taxes and licenses. ., etreimaee. 128 A0, 330.
1@%@@?& ?ne%u%‘iﬁ) 24 Travel, meals, and entertamment
see Instuctans). ..., .. eeen 13 10,383.1 aTravBle.cceviiiiierirneaansnnennen.ar. (240 5,068,
it hed i - N P "?s‘i.i”%'ﬁﬁmi .af‘.‘f ﬁ”.‘?.’f?‘.’!‘f‘?ff‘. oo L2an 891,
18 Insurance {other than health}). ..} 15 22,061.125 Utiliies...oooverieeiiiiaiiniiniin, 25 13,528.
16 Interest ' 26 Wages {less employment credits) .. 2 297,987,
aModgage{paHtobm'ﬁ,ehc),........ 182 8,341, -
O I 7 B Ot genses (rom 3'.".?8..".'3 ........ 27 115,853,
17 Legal & p:ofeﬁmna* services. ., | 17 10,987, )
28 Total expenses before expenses for business use of home, Add Jines 8 through 27..cvevniniivnnennens ™25 546,283,
29 Tentative profil or Joss), Sublraci ine 28 fromr fiNe 7. .o is coiiriiiiinsa st r e aaea i L 28 - -40,169,
E0 Expenses for business use of your tome. AUEch FORBBBZE.......c... vrrverenirreicisrereresnscossnnens |30
T Netprofitor foss). Sublract ling 30 from ine 29.
* if & profit, enter on both Form 1044, line 12, and Schedule SE, line 2 or on Form .
T040MR, line 13 {if you checked the box on line 1, see Instruciions). Estates and
trusts, enfer on Form 1041, Ine 3. i 3 -40,31568.

# |f a loss, you must go 1o line 32,

32 i you have e loss, check the box that deseribes yowr Investment In this achivily (see instructions).
* [fyou chacked 322, enter the loss on both Form 1040, lige 12, and Schedule SE, line 2, or on Foim
MGyNR fine 13 fn‘you checked the box on ling 1, see the fine 31 instruclions). Estates and trusts, enter Ai! m\rahnent is
on Form 1641, fine 3, 32a
Some sr_m_:sime-rrt
» 1f you checked 325, you must attach Form 6188, Your loss may be limited. 32h | s rot at risk,

FROIOVIAL. TG

BAA For Paperwmk Reduction Act Noﬁce,see vour tax.retum instructions. : Schadule € Form 1040} 2010
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NORTH CAROLINA IN THE: GENERAL CGURT OF JUSTICE 1?7
SUPERIOR COURT DIVISION

IREDELL COUNTY : ¢ 12 Cvs 1519

Beverage Systems of the
Carolinas, LLC,

)
)
)
Plaintiff )
)
vs. ) DEFENDANTS’ ANSWERS TO PLAINTIFF’S

) FIRST SET OF INTERROGATORIES
Associated Beverage Repair,)
LLC, ILudine Dotoli and )
Cheryl Dotoli, )
)
Defendants )

Defendants, answering and otherwise responding to Plaintiff’s
First Set of Interrogatories to Defendants, say:

AN State the name, address, telephone number, and position
or title of each person who prepared, assisted in preparing, or
supplied information for the answers to these Interrogatories.

ANSWER: (1) Lou Doteoli )
' 18928 VictoriaiBay Drive
Cornelius, NC
Service Manager and repair technician
for Associated Beverage Repair, LILC
{(2) Cheryl Dotoli
18928 Victoria: Bay Drive
Cornelius, NC ‘
Owner and Office Manager of Associated
Beverage Repair, LLC
2. State the name, address, teleéhone number, and position
or title of each person who has, or ﬁho you or your attorneys
reasonably believe may have, knowledgeiof facts relévant to the

subject matter of this lawsuit, and briefly state the substance of

that person’s knowledge.




e

e
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ANSWER: Lou and Cheryl Dotoli have knowledge of the
facts germane to this action. Loul Dotoli’s parents, Tom and
Kathy Dotcli, also have knowledge of the events and
transactions leading up to this ac¢tion, 1ncluding the Asset
Purchase Agreement and the Non-Competition Agreement on which
Plaintiff predicates its claims. Tom and Kathy Dotoli reside
at 372 Brawley School Road, Mooresville, North Carolina.
Their telephone number is 704/361-7215.

3. Identify all accountant(s) an&/or bookkeeper {s) who have
performed any bookkeepiﬁg or accountihg services for you from
December 1, 2007, thfough the present.

ANSWER: The late Joe Wilkins was the accountant for Lou
and Cheryl Dotoli until his death in 2009%9. For calendar year

2009 and all subsequent pericds the accountant for the Doteolis

has been and is Chuck Maness.

4. Please provide the name, address and telephone number of
each member, manager and officed4r of Elegant Beverage Products,
LLC, and each shareholder and officer of Imperial Unlimited
Services, Inc.

ANSWER: Kathy and Lou Dotoll were the members in

Elegant Beverage Services, LLC (hereafter “Elegant”); Kathy's

address . is 372 Brawley School Road, DMcoresville, WNorth

Carolina. Her telephone number is 740/361-7215.  Tom Dotoli

was the only shareholder in Imperial Unlimited Sexvices, Inc.

(hereafter “Imperial”). His address and telephone number are

the same as Kathy Dotoli.

5. Identify each person you may call as a witness at the
trial of this matter or upon whose sworn statement or testimony you

may rely at trial or at any other proceeding in this action.

ANSWER: Defendants have not deterxmined who they will
call as witnesses in the trial of this action.

6. Identify each person you may call as an expert witness at
the trial of this matter, and with reépect to each such person

identify:
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(a) the subject matter about which the expert is
expected to testify:

{b) the substance of the facts and oplnlons about which
the expert is expected to testify;

{c} the grounds for each opinion abeout which the expert
ils expected to testify; and

(d) all documents provided to the expert in connectiocn
with this matter.

ANSWER: Defendants do not intend fto call any expert
witness for the trial of this cause.

7. Plesase describe in your own words @ the contractual
commitments that you were obligated to follow under the Non-
Competition Agreement that is central to this dispute. DO NQT

RESPOND BY SIMPLY STATING THAT THE COMMITMENTS ARE AS DEFINED BY

THE AGREEMENT, AND DO NOT SIMPLY REFER TG THE AGREEMENT.

Lou Dotoli first believed that he was prohibited by the
Non~-Conpetition Agreement from competing with Beverage Systems
of the Carclinas, LLC {(hereafter “Beverage”), in the repair of
beverage dispensing equipment anywhere in the states of North
Carolina and South Carolina. He later learned that the
geographical limitations described in the Non-Competition
Agreement were so broad as to render it unenforceable under
North Carolina law. ILou Dotoli then concluded that he had no
contractual commitments under the Non-Competition Agreement.

8. Please describe in detail zll communications, whether
written or verbal, that you have had with Tim Mahoney 5f Bunn-0-
Matic, including in your response the substance, date and location
of each communication.

.~ BANSWER: I discussed with Tim Mahoney, in a telephone
call generated by him to me, that Beverage had vacated the
building it bought from my parents. I told Mr. Mahoney how to

contact Mr. Gandino. Mr. Mahoney told me during that
conversation, which occurred in or about December, 2010, that
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he never again desired to do any business with Mr. Gandino. I
was on my cell phone when this conversation occurred. I have
no idea where Mr. Mahoney was when he called me.

9. Please describe in detail all communications, whether
written or ‘verbal, that you have had with Baker Heard of Silver
Service Refreshment, including in your response the substance, date
and location of each communication.

ANSWER: Baker Heard called me on my cell phone when I
was working for Beverage (I had been employed by Beverage for
about six months after Beverage purchased assets of Imperial
and Elegant). He made inquiry of me regarding the terms on
which Beverage would repair an espresso machine. I told Mr.
Heard that was a subject he would have to discuss with Mr. .
Gandino. I do not recall where I was when I received that
‘'call. I have no idea where Mr. Heard was when he placed the
call,

10. Please describe in detaill all services that Associated
Beverage Repair, LLC, provides its customers.

ANSWER: ' Associated provides repair services to all
makes and models of non-alcoholic beverage dispensing machines
in fast food and other locations (i.e., convenience stores) in
the geographic area served by Associated. The machines are
owned by third parties, not by Associated.

11. Piease describe in detail the process by which you
selicit business from new customers,

ANSWER:  Assoclated does not solicit business from new
customers. New customers reguiring the services of Associated
contact us to engage our services.

12. Please describe in detail your former employment with
either Elegant Beverage Products, LLC, or Imperial Unlimited

Service, Inc., including in your response a description of position

with said company(ies), a description of your job duties, a list of
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the accounts and/or customers you serviced and the length of

employment with said company(ies).
Lou Doteli managed service technicians, and sexrved as a
service technician, for Imperial. TLou Dotoli sold coffee and
tea products to the customers of Elegant. Lou called on
customers of Elegant to sell, and he responded to calls that
Elegant received. Lou sold coffee dispensing machines,
filters, cups and lids to the customers of Elegant. Iiou has
no list identifying the names or addresses of prior customers
of Imperial or Elegant. Iwou has no record from which can be

determined the length of time or on what dalte he called upon
any particular account.

13. Please identify and specifically name any and all former
cﬁstomers of Elegant Beverage Products, LLC, or Imperial Unlimited
Services, Inc., from which you have solicited business or .called
upon to gain their business.

ANSWER: None of the Defendants have called upon any of
the formexr customers of Elegant or Imperial or cotherwise done
anything to solicit their business. Conversely, some of the
former custcomers of Elegant and Imperial have contacted
Associated, Lou Dotoli or Cheryl Dotoli +to request the
provision of sServices to said customers by Associated. :

14. Please I1dentify and specifically mname any and all
customers of Associated Beverage Repair, LLC, that were Fformerly
customers of Elegant Beverage Prcducts, LLC, or Imperial Unlimited

Services, Inc.

ANSWER: Bunn—-0-Matic, Reilly Foods, J. T. Davenport,
U.S. Foods, North Georgia Beverage. '

15. Tdentify and specifically describe in detail the factual
basis supporting your denial of the allegations contained in

Paragréph 55 of the Complaint.
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DANSWER: The factual basis supporting Defendants’ denial
of paragraph 55 of the Complaint is that the Non-Competition
Agreement to which paragraph 55 relates 1s not enforceable
under established North Carolina law.

1e6. Identify and specifically describe the basis for your
allegation in Paragraph 62 of your Answer in which you state that
"It is admitted that Defendant Associated, with the help ¢f Ludine
Dotoli,. intends to compete with Plaintiff; it is denied that such
competition violates any NothOmpetition Agreement”,

BANSWER: The basis for Defendants’ response to paragraph
62 of the Complaint is simply what the response says:
Defendant Lou Doteli intends to perform repair services for
the customers of Associated in the geographic area serviced by
Associated. Defendants believe that such services do not
violate the Non-Competition Agreement, because the Non-
Competition Agreement is invalid as to these Defendants under
the law of Noxth Carolina.

17. Identify and specifically describe in detail the factual
basis supporting the allegation contained in Pardagrpah 66 of your
Answer in which you state “the previous customers of Plaintiff
sought out the services of the Defendants”.

ANSWER: None of the Defendants has contacted or sought
to contact any customers of Beverage for any purpose; any

. contact between a prior customer of Elegant or Imperial and

any of the Defendants has been initiated by such prior
customer’s initiating the contact with Associated.

18. Identify and specifically describe in detail the factual
basis supporting the allegation contained in Paragraph 5 of your
First Purther Defense in which vou state that “Plaintiff never had

any centract with any customer which gavé to Plaintiff the right to

provide repair services to said customer for any defined period;
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that being so, Associated could not have interfered with any
contract rights of the Plaintiff”.

BNSWER:  The Plaintiff acquired no contract rights owned
by Elegant or Imperial. It is not the custom in the industry
for the owner of beverage dispensing eguipment to enter into
contracts with repair companies by which services for repair
are engaged other than on a case-by-case basis. For further
evidence establishing the absence of any such contract rights,
see Plaintiff’s responses to Defendants’ Requests for
Production of Documents numbers 1, 2, 3, 4, 5 and 6.

19. Identify and specifically describe in detail the Ffactual
basis supporting the allegation contained in Paragraph 3 of your.
Second Purther Defense in which you state that “the Ludine Dotoli
in this cause . . . is not identified in that document as a Seller
or a Shareholider”.

ANSWER: A full explanation of Defendant-Lou Dotolifs

. Second Further Defense is as set forth in the Answer filed by

the Defendants in this cause.

20. Identify and specifically describe in detail the factual
basis supporting the allegation contained in Paragraph 7 of your
Second Further Defense in which you state that “the Non-Competition
Agreement is void under North Carolina law, and therefore not
enforceable against Defendant Ludine Dotoli”.

ANSWER:  The factual basis supporting the contention
that the Non-Competition Agreement referenced to in this
Interrogatory is void under North Carolina law is the case of
Hejl v. Hood, Hargett & Associates, No. COAO08~1065, 674 S.E.
2d 425 (N.C. App. 2009). Factually, the Defendant in Hejl
sought to prevent the Plaintiff from competing with the
Defendant anywhere in North Carolina or South Careclina, when
the facts established that the Defendant had operated only in
a limited area around Charlotte. So here, the Non-Competition

Agreement seeks to prevent competition anywhere in North
Carolina or South Carolina, when the facts show that Elegant
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and Imperial (and Lou Dotoli as an employee of one or both of
these entities) never operated throughout North Carolina and
South Carolina.

This J§ day of September, 2013.

EISELE, SHBURN GREENE & CHAPMAN, PA

By:. Wl ﬂ/[ %

Doﬁgla G.~Eisele

ate Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-6400
FAX No.,: 704/924-9727
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North Carolina
Iredell County
 Ludine Dotoli, being first duly sworﬁ, deposes and says:

.That he 1s one of the Defendants in the above-entitled action,
- and that he has read the foregoing Defendants’ Responses to
Plaintiff’s First Set of Interrogatories and that the same is true
of his own knowledge, except as to matters and things therein
stated ypon information and belief, ose, he believes
them to be true.

Sworn to and subscribed before me, this
|9  day of September, 2013, said

Affiant being personally known to me.

%62M

7 Notary P

My commission explres 7-27- (7

LEER JGHNéON
NOTARY PUBLIC
IREDELL COUNTY, NC -
My Commission Expires 7-27-247
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CERTIFICATE OF SERVICE

The attached Defendants’ Answers to Plaintiff’s Flrst Set of
Interrogateries was served upon Plaintiff by mailing a copy thereof
to its attorney of record as follows:

Mr. Kevin C. Donaldson

"Jones Childers MclLurkin Donaldson
P.0, Box 3010

Mooresville, NC 28115

this 1?7 day of September, 2013.

EISKELE, ASHBUR GREENE & CHAPMAN, PA

o Wt

Doudias E Eisele

N.C. Stat Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-6400
FAX WNo.: 704/924-9727
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JLJSTL@E

SUPERIOR COURT DIV[SION : ‘19“ - “x :
COUNTY OF IREDELL FILE NO: 12 CVS 1519 =, T

BEVERAGE SYSTEMS OF THE
CAROLINAS, LLC,

LA e VL
W lexs ,,%f, '
.
D) o~ -

,,?5'
Plaintiff,

AFFIDAVIT OF MARK GANDINO

)
)
)
)
)
vs. ) \NDINO
) IN OPPOSITION OF DEFENDANTS’
)
)
)
)
)
)

ASSOCIATED BEVERAGE REPAIR,
LLC, LUDINE DOTOLI, and CHERYL
DOTOLI,

MOTION FOR SUMMARY JUDGMENT

Defendants.

Mark Gandino, as a Member-Manager of Plaintiff, belng first duly sworn, deposes
and says that

1. [ am a citizen and resident of Iredell County, North Carolina.
2. | am over 18 years of age and suffer from no mental deficiency.
3. I have personél knowledge of the statements contained herein, and | am

making this Affidavit based solely on my personal knowledge.

4, | am a Member-Manager of Plaintiff, Beverage Systems of the Carolinas,
LLC. :

5. As a part of my role with Plaintiff, | was directly involved with the execution
of the asset purchase agreement (the “Agreement”) on July 20, 2009, between Plaintiff
and Imperial Unlimited Services, Inc. (“lmperial’}, Elegant Beverage Products, LLC
(“Elegant”), Loudine Dotoli, Thomas Dotoli and Kathleen Doioli, pursuant to which
Plaintiff bought the businesses and assets of the above-listed parties, including the
good will of Imperial and Elegant.

6.  Defendant, Loudine Dotoli (*Loudine Dotoli"), is the son of Thomas and
Kathleen Dotoli, and it is my understanding that he was heavily involved in the day-to-
day operations of both Imperial and Elegant, and that he owned a percentage of. -
Elegant, which allowed him to develop a close and intimate relationship with the
customers of both Elegant and Imperial.

- 7. As a condition of the Agreement, Loudine Dotoli, Thomas Dotoli and
Kathleen Dotoili signed a Non-Competition, Non-Solicitation and Confidentiality
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Agreement (the “Non-Compete”), pursuant to which they covenanted that they would -
. not, among other things, compete with the business of Plaintiff in the geographic areas
of North Carolina and South Carolina, which were the territories in which Elegant and .
Imperial operated. ' '

8. The Non-Compete was a condition precedent to the Agreement because,
as Member-Manager of Plaintiff, 1 felt that it was necessary to protect the legitimate
business interests of Plaintiff because the purchase of Elegant and Imperial would have
been substantially less valuable if the Dotolis were able fo reenter the same markets
and compete with Plainiiff. (See § 5.02(d) of the Agreement, attached hereto and
incorporated herein as Exhibit A)

9. Pursuant to the Agreement, Plaintiff purchased the business, goodwill and
equipment of imperial and Elegant, specifically including, any and all customers and
customer lists, (See 7] 1.01 of Exhibit A)

10.  As a result of this transaction, Plaintiff had the exclusive right to continue
the on-going business relafionships that Imperial and Elegant had fostered with their -
customers, inasmuch as Plaintiff purchased the customers and business relationships
of Imperial and Elegant.

11.  Subsequent to the execution of the Agreement and purchase of the
businesses of Imperial and Elegant, on or about April 7, 2011, Cheryl Dotoli, wife of
Ludine Dotoli, formed Associated Beverage Repair, LLC (“Associated™, in an effort to
circumvent the Non-Compete and directly compete with Plaintiff.

12.  Loudine Dotoli is directly involved with the day-to-day operations of -
Associated, but he did not list himself as an officer of Associated in an effort t
circumvent the Non-Compete. -

13. Shorily after forming Associated, Loudine Dotoli began to solicit the
business of the customers of Plainiiff that were former customers of Imperial and
Elegant, which were specifically included on the customer lists included in the
Agreement, in an effort to have them switch their business from Plaintiff to Associated.

14.  Specifically, Loudine Dotoli approached or called on BunnServe/Bunn-0Q-
Matic, PF Chang’s, Reiley, U.S. Foods, J.T. Davenport, Silver Service, and Tetleys.
(See pp. 66-76 of Deposition of Loudine Dotoli, attached hereto and incorporated herein
as Exhibit B,) ' ' '

15. - The customer's listed above had engaged in a regular course of conduct
and business relationships with [mperial and/or Elegant since at least 2007.

18. These customers and business relationships were transferred to Plaintiff
as a part of the Agreement, and the Non-Compete prevented Loudine Dotoli from
directly soficiting and/or interfering with these customers.
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17. Hismy understandmg that the Non-Compete has never been adjudlcated .
as unenforceable by a North Carolina court.

18, It is my further understanding that Imperial and Elegant did business
throughout the entire State of North Carolina.

19.  Loudine Dotoli admitted in a deposition held on or about March 6, 2012,
that he believed that the Non-Compete was valid when he S|gned the Non-Compete.

(See 11 2, p. 51 of Exhibit B)

20. Loudine Dotoli further admitted during the deposition that he - was
cumrently, at that time, acting in violation of the Non-Compete. (See 1] 7, p. 48 of Exhibit

B)

21.  Loudine Dotoli further admitted during the deposition that he solicited the -
customers of Plaintiff in an effort to have them switch their business to Associated. ( :

pp. 63-66 of Exhibit B)

22. |t is my belief that Loudine Dotoli was at ail times fully aware that an
ongoing business relationship existed between Plaintiff and the above-named
customers, and that he acted with the sole intention of taking busmess away from
Plaintiff in order for Associated to gain said business.

23. As a direct result of Loudine Dotoli’s intetference with Plaintiffs
customers, the gross receipts from those customers has been reduced drastically.

This the 25th day of September, 2013,

Mark Gandino

Swom {o ang subscribed before me, Sy

this the o258

ay of September, 2013. S

A ¥
% 26 comSi’

D“"‘*‘maa”
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EXHTBIT A: ASSET PURCHASE AGREEMENT

Duplicate Copy. Set forth in its entirety R pp 101-121.
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Ludine Dotoli - ' Page: 1

1| STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
2 COUNTY OF IREDELL SUPERIOR COURT DIVISION

3 10-CVS-3676

4

5 BEVERAGE SYSTEMS of the CAROLINAS, LILC,
[ Plaintiff,
7 vs.

8 ELEGANT BEVERAGE PRODUCTS, LLC,
IMPERIAL UNLIMITED SERVICES, INC.,
9 KATHLEEN DOTOLX, THOMAS DOTOLI AND
LUDINE DOTOLI,

10
Defendants and Third-Party Plaintiffs,
11
vS.
12 '
MARK GANDINO,
13
Third-Party Defendant.
14

Mt Mt T St et Mt ! St St Nt Tt vt e it St Nt S i e it Nt

15
16
17| - DEPOSITION

18 | OF

19 | LUDINE DOTOLI

20 SELECTED PAGES, PP. 48, 51, 63-76
21
22
23 Tuesday, March 6, 2012

. At Mooresville, North Carolina
24 Reporter: Anita Ingram

25

" “WESPMORELAND REPORTING, INC.
S0 6174343
wuw HenmarelindReporting.oem
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Ludine Dotoli Page: 48 . |

11 0. Did you understand that you were not to engage in any
2 competing business with Beverage Systems of the

3 Carolinas after ¢closing once this document was sig;ed?
4| A. I understood it, yes.- E

5 Q. And you would agree with me that you are competing%with
& Beverage Systems of the Carolinas as we sit here t%day?
7 A, Yes. !

Bl Q. And you understand that would be a violation'of this

9 Agreement? ;

10 A, No.

1L Q. Why is it not a violation of thie Agreement? :

12 A, Two things. The covenant of the th%ng was -- I dia an
13 investigation and I went under an attorney to makegsure
14 that I didn't do something wrong as far as this :

is covenant of noncompete. I went online, investigatéd

16 attorneys, also got Doug's.advice that the covenané is
17 not valid in the State of North Carolina under the}wéy
18 | it's drawn up; that it's out of its.parameters, ané

i9 also that the fact that Mr. Gandino was in breach éf

20 contract that none of this -- any of this mattered%

21 : because of the fact that he stopped payment and bréke
22 _ the contract as a buyer of the company of under Elegant
23 Beverage.

24| 0. Well, let's go back to that then, the second one there.

25 So you're taking the position that by the failure éf

i Wmmnzmwn Rzmn’rmﬂ INC.

BQ0-21. ?-#243
wewWosmardandllepnrting.oom
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Ludine Dotoli . Page:51
1 knowing that it was invalid when you signed it?
2| A. No, not at the time. I was under counsel that it %as
3 perfectly valid.

4 c. And you intended tc be bound by it?

5| A. I intended to, yes. I had every intention of doing it,

6 and you could see that I started up a refrigeratioﬁ

7 company and I went every direction that I possibly. can
8 to avoid until I was given the go-ahead that this was
=} not valid.

10 Q. And then when you found out this may not be valid, vou
11 were like, great, lucky for me?

iz | A. No, I just thought it -- I saw it as an opportunity to

13| . expand and for me and my wife to make some money and be
14 able to live our life.
15 Q. But you believed it to be valid when you signed it?

1s A. Correct.

17 0. And you intended to be bound by it?

18| 2. I did.

19 Q. But because it may or may not be valid, you balieve
20 it's fair to go ahead and compete?

21| A, I understand it to be not valid now.

22 | Q. Did you understand that in Mérch of 2011 When.you
23 started Agsociated Beverage? |

24| A. I did.

25| Q. You realize that there had not been any court rulings

[ “WESTMORELAND REFORTING, INC.
BOU-417-4543
wewWosnaselandReparting.com
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Innﬁnél)oﬁﬂi Pagb:63

1] A. My wife.
2 Q. But she didn't know any of these people, did she?
3 A. No, I had more of the contacts than she does, but
4 anything that we worked on, we worked on together as
5 partners.
6| Q. In fact, you had all the contacts, you had Tim Mahoney
7 at Bunn?
8 A. Uh-huh.
2] Q. You had Mike McGinnis at Reily Equipment?
10 A, Uh-huh.
11 Q. You had Tom Bassid (phonetic)?
12 A. Bazzle.
13 Q. Bazzle, yeah. I can't spell. Bazzle at U.4. Foods,
14 correct?
15 A, That's c¢orrect.
16 G. And your father called om these felks too, didn't he?

17 | A: He spoke to Bumnn, and it was about equipment that was

18 going to hig -- Mark had abandomed the building, not
1g : Mark. Beverage Systems had abandoned a building, and
20 they were looking to find where this equipment was to
21 be placed.

22 And my father had at that point got in touch with
23 Tim Mahoney, and nobody knew what was going on at the
24 time because we didn't know why the building had been
25 abandoned, but that's.what the discugsionsg happened

J. WESTRORELAND REFGRTING JNC.
BOD-BiFe A4S
werw: WestmorelandReporting com
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L.udine Dotoli | Page: 64
1 with my father and Bumn. 2And that led us to me
2 communicating with Tim Mahoney and taking -- and
3 building a bridge.

4 0. And actually had that equipment delivered to youxr

5 father's house, right?

€ A. - Yeah, it was delivered because it was a delivery that
7 they accepted and they had -- I had nothing to do with
8 this. They dropped it off at an account with one of

] the Beverage Systems' technicians at an account nearby
10 in Mcoresvilile.

11 Q. And your father and mother don't have an?thing to do
12 with this company because they're under a noncompete
13 | also, aren't they?

14 . They don't have anything to do with what company?

A

15 Q. Agsociated Beverage.
A
Q

16 No.

17 . Because they're under this non-compete agreement right
18 ) here, aren't they? -

19 A. That's something that's between them. To me, again,
20| this non-~compete agreement is not enforceable, is not
21 in North Carclina. 8o yes, they are subject to the

22 same thing I am.

23 : Q. 80 you're telling me they'ré not involved with

24 _ Assoclated Beverage in any way?

25 A. No.

J_WESTMORELAND REPORTING, INC.
BODS1 74543
wewWenmorslzndReporting.cem
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Ludie Dotoli , . Page: 65
1| Q. Other than Mr. Dotoli made some calls for you initially
2 to get you some customers?

3 A. Yeah, and alsc -- Well, let's go back. And we were

4 _ using their garage as a storage location to accept

5 deliveries that come in because you need to have a

& point of reference for those FedEx deliveries, UDS

7 deliveries. Trucks come in, you need somebody to sign
8 for that equipment and let us know it arrived.

9 Q. Other than the paperwork for the company, you pretty

10 mach do everything else for Associated Beverage, don't
11 you?

12 A, No. I do the service. I take care of the accounts. I
12 do exactly what I menticned to you earlier; equipment
14 | comes in, I let her know, it gets scheduled, make sure
15 that -- I'm just -- I run the -~ I'm installing the --
16 I'm the tecﬁﬁician. T install the equipment. I take
17 care of the accounts. I do the serxrvice calls. I don't
13 do anything with the office.

19 Q. You essentially do exactly what you were doing when you
20 were working for Imperial, aren't you?

21| A. Similar, yeah, except that I'm the one that's

22 | running -- I'm doing the service callg, not running the
23 service technicians.

24 Q. But ideally you'll grow the company one day and you'll

25 be sending technicians out?

J F TCESTMORELAND KEFORTING, INC.
J I HE LR
sonrw Westmorelandfleporting.com
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Page: 66

1 AL That's the goal.

2 Q. Are there any other accounts that were Beverage Sysﬁem

3 accounts that you've taken that you're pursuing?

4 A, When you say "taken" --

5 0. Wouldn't you agree you've taken Bunn, Reily, J.T.

5 Davenport, U.S. Foods from Beverage Systemg of the

7- Carolinag?

8 A. No, thgy camé to we .

9 Q. They just magically came to you?
10 A, That wanted service, yeah. They want service. The
1l didn't want --
1z Q. How did they know to come to you?
13 A. Because they were used to dealing with me and they know -
i4 that -- they realized that Cheryl and I were in this
15 business; they got word of mouth out, and they called
16 me up and said, "We heard vou're in.service business
17 again."
18 Q. Because you and your'parenps called them and contacted
19 them and said, "Hey, we're in the business, come and
20 let us do some work for you"?.
21 A. No, my father talked to Tim Mahoney about that. Again,
22 it was from the equipment that was trying to be

23 delivered, and that's how Tim Mahoney found out about
.24 us. And then we grew the business from there.

25 Q.  But you acknowledge that these acqounté were accounts

A7 . WESTHORELAND REFORTING, TNC.

BIa17-4543
wowBanmordamdReporting. sem
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Ludine Dotoli | Page: 67
1 _ that Beverage Systems purchased as part of this deal
2 right here on Exhibit 1, right?

3 4, Oh, yes. I see that, yes. But when you say "taken, "

4 : it wasn't taken. They were a business and a part of
5 rhe Associated -- as part of Beverage Systems at the
& time.

71 Q. Do you think if you hadn't called them and said, "Hey,
8 welve started up a new business, come on over to our
9 | shop, " that théy would have left Beverage Systems?

10 A. Again, I didn't call them. They called me. They

11 contacted us. -

12| ©@. And when they called you, you said, "Yes, I'm in

13 ~ business and I'm happy to take your business;" is that
14 right?

| &5 A. 1 =aid, we'll be happy to help you out any which way we
16 could, like any other service company would out there.
17 There's five or six cther companies that were right
i8 behind me to take the business away ﬁrom him as well.
19 : It just so happened it had been me because I have
20 ~a good relationship and I do great business for people
21 and people understood that through my management skills
22 through what I did throughout all those years. |

23 Q.  Except for the Franke account that you all lost?
24 A. The Franke account, I had nothing to do with that.

25 Again, I was -- I explained to you that these people

A/ T WESeNORELAND REPORTING, INC.
i BQIMG 174543
werwFemmuselimdRepnriing.cem
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YLudine Dotoli . Page: 68

1 were coming to me for decisions and I didn't have any
2 _ answers for them at that time.
3 Q. If I had witnesses that say the Franke account was lost
4 because of. you, they would be mistaken?
5| A. I would love to see them to say that. I know exactly
6 why the account was lost.
7 Q. Why was it lost?
8 A There was five invoices. And this is something that
) was part of my management, and there was five invoices
10 billed out for one location in Lenoir. And T had
a8 mentioned to Marygrace, I says that -- People are
12 human, I undérstand that.. You know, vou can't fix
i3 thingsithe first time. Sometimes it's a little bit
14 familiar to technicians. 2And I mede sure that I asked
15 them not to send out five invoices for the same
16 location. They didn't listen. They sent the-five
17 invoices anyway. Again, because there was also that --
18 | © I was not loocked at the same as it was when it was
19 | . Imperial now that the new company took over.
zb - And they sent five invoices out and then I got the
21 call that this is uncalled for from the -- you know,
22 because they reached out to me. They called out and
23 they says, "Well, why did vou bill out for five
24 locations? The manager is up in arms."
25 I says, "I didn't know about that.?

&/ [ WESTMORELAND REPORTING. INC.
i ROD+& I F-E543
werw Nenmovel andfieporting.com
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Ludine Dotoli Page: 69
1 And I asked Marygrace, I saild, "Marygrace, did you
s bill out five invoices for the same location?®
3 ' And I was told yes. I threw my arms up, and that
4 was the end of that account.

5] Q. What do you mean five invoices for one location?
6 A. What happens is if a service technician follows up for
7 a service tech call, they'll go back out again and
8 he'll follow up with something maybe he missed. And it
9 was my job to make sure that this stuff didn't happen
10 when it was Imperial; that this wouldn't -- that five
11 invoices wouldn't go out for the same location; that
12 now that I didn't have any control over that; what
13 happens is, is that when the technician was following
14 back up with -- he couldn't diagnose the machine
15 properly. And what happened wae the billing, every
ie | time he went thexre, they ﬁrite up an invoice, the
i7 invoice gets processed through paperwork, paperwork
18 then bills it out and it bills out to Franke, Franke
19 bills the McDonald's. When you send out five involces
20 for the same problem, you're going to lose a customer.
21| Q. So over this one incident, you think Franke just
22| - bolted?
23 | a. Oh, yeah. It's all they need. In the service
24 industry, it's tough.
25 Q. Franke is not a customer of yours currently, afe they?

A/ ] WETMORELAND REPORTING, INC.
'] BOO-617 %543
wawWastmusalandReparting.com
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Ludine Dotoli ' Page: 70

1| A. No, I have nothing to do with them.

2| Q. Have you tried to get Franke as a customer?

3 A. No.

4 Q. Why not?

5 A. I couldn't handle that kind of work.:

6 Q. Why?

71 A. It's over my heéd. I can't focus. I focus in on just
8 what I can handle. It's my business decision.

9 Q. You said it's over your head. Does that mean you're

10 not gqualified for that egquipment?

11| A. . No, it means it's too wmuch. It's called growing pains.
iz If you take too much on at one time, you can't focus on
13 the customers you have right now. That's my own

14 - business ideals and when we started.

15 Q. You couldn't handie the volume, is that what you're

16 saying?

17 | A. Oh, yeah, without a doubt. You'd have to train people

18 quickly. It's a very involved piece of equipment.

19 There's many reasons. We can go into a whole nother
20 conversation about that.

21 Q. Didn't you testify earlier you were out selling coffee
22 the day this account was lost?

23 A. That is correct, yes, but I received still phone calis
24 from management.

25 Q. Did you tell them they needed to talk te the owner oxr

J W ESTMORELAND REPORTING, INC.
F FODG17-9543
wawWasmorelandNeporiing.com




-204-

Ludine Dotoli Page: 71
i somebody else?
2| A. I did. I immediateiy referenced them to Mr. Gandino to
3 see what we can do as far as recovering the business at
4 that time. It was just --

5 Q. But you were the service manager at the time, weren't
& you?

7| A. Yes, but I wasn't in control. I was technically the

8 | service manager, but I really héd 1o say on what was

) going on. It was ;— 2nd that's what we call -- that's
10 why we say "demoted." This is all my opinion and, you
11 know, everything that has happened.

12 Q. Any testimony given about how the finances of the
13 company, being Associated Beverage, are handled, would
14 you defer that type testimony to your wife?

is Al Anything as far as money wise, she handles everything;

16 ‘billing, ordering, finances{ personal finances. She's
i7 the magic maker. She's the one that takes care of all
18 of that.

19| Q. So whatever she testified to today about how the
20 finances are handled for Associated Beverage, you would
21 defer to her on that?

22 A, Yeah. Yeah, she handles that, and I really don't

23 have -- You know, I have discussions as far as things.
24 It's not like it's completely in the dark. She
25 . discusses with me and asks me for opinions, but, you

J § WESTMORFLAND BEFGRTING, INC.
) FOD-G17-£543
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Ludine Dotoli Page: 72
1 know, what -- but that's just what a team would do.
2 Q.  Before you started Associated Beverage but after you
3 left Beverage Systems, did ?ou do any work for U.S.
4 Foods?
5 Al Yes, I did -- taking care of with the refrigeration. I
& maintained their juice ﬁachines, slushy machines,
7 anything to do with -- you know, they have a lot of
8 refrigeration eguipment. 8o I was helping them out
9 with that as far as fixing, like replacing compressors
10 and --
11 Q. When were you doing that?
12 A, That was with Echo Air.
13 Q. But you were also servicing their equipment?
14 A. Refrigeration part of the equipment, yeah.
5] Q. And nothing else?
16 | A. Huh-uh.
17 | Q. BAny other work you did for U.S. Foodg?
18 A, No. |
19 g. Do you kunow anything about a server or computer that
20 had been left at the building, *the building" being a
21 building purchased by Beverage Systems of the
22 Carolinas, and then that server going missing?
23| A. I do not.
24 Q. You don't have any knowledge of that?
25 Al No.

. WESTHORET AND REFORTING. INC.

BOD-817-4543
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Ludine Dotoli Page: 73
1| Q. S0 you acknowledge that in March of 2011, that you were
2 actively pursuing and obtaiﬁing accounts with
3 Bunn-O-Matic and these other entities we've talked
4 about?

5 A, Correqt.
8 . You're not denying Ehat & second, are you?
7 A. No.
8 Q. Do you kunow who Baker Heard is?
S| A. I do.
10 Who is that?
11| &, That's a gentleman that is part of a company that is --
12 he does expresso equipment for China -- What's that
13 Chinese place that they have down at Exit 187 I can't
14 remember. 7
15' . P.F. Chang's?
16 | A. P.F. Chang's, yes. He's a distributor for expresso
17 equipment for P.F. Chang's.
18 q. And what is your involvement with him? .
19| A. Nothing.
20 0. Youlve nevér done any work for hig company?
21 A, No.
22 Q. Never done any work in the P.F. Chang's?
23 A. No.
24 . Has your father done any work in P.F¥. Chang's?
25| A, No.

J.. WESFUORELAND REPORTING, TNC.

BOD-G 174545
www.%:muzefaﬁﬂepnﬁing.mm




-207~

Ludine Dotoli . Page: 74

1| Q. And you acﬁnowledge being involved with Tetley through
2 Bunn, xright?

3 A. Yes.

4 Q. And pursuing that in March --

5| A. Uh-huh.

6 Q. -- of 2011?

7 A, That's correct.

8 Q. How far west have yvou done work with Associated

9 Beverage?
io0 A, We go out to Albemarle, west. You can go as far as a
11 point to Pageland on the south end of the west end and
12 as far as Greensborc/Burlington area on the north --
13 Wait. That's east. I'm scrry.
14 West end is Greenville, Forest City for midwest.
15 Greenville, South Carolina, as far as southwest. And
16 then as far as northwest, Morgantomn. And then it hooks
17 back up inte Boone. | |
is8 Q. Did you try to obtain the business from any other

19 customers of Beverage Systems that you've been
20 unsuccessful in obtaining their business?

21 A. I did not.

22 Q. So everybody that you've gone after, you've gotten?
23 A. Yes, correct.

24 Q. And did you target these fiwve entities because they

25 were the ones you had the longest standing relatioriship

J_ WESTMORFLAND REPORTING, INC.
F ROG:& EF=A543
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Page: 75
1 with?
2 A. I had relations with all of them, yeah, bullt bridges
3 with them,_those companies that I knew, yeah, sure.
4 Q. Are there other accounts that you're pursuing that
5 A Beverage Systems purchased?
&6 A. Mo accounts at this time.
7 Q. Are you sort of at the max of what you can do based on
8 your gize of your company right now?
9 A. Yeah, we're planning on moving ahead.
10 Q. Do you know Kyle Snoddy?
11| A. I do.
1z -Q. How do you know him?
13 A, I know him through IFH.
14 And do you ever do any work with Mr. Snoddy?
15 A. Yes.
i6 | Q. How do you do that? How dces that work?
7 A He's a distributor of Internaticnal Poodhouse in
isg Hickory, and he handies Tetley tea and he does Kraft
19 and Reily Foods, Luziamme Tea. So he‘il schedule work
20 through Bunn-O-Matic. I don't have a direct dealing
2t with him as far as -- But commumication wise, he'll
22 call me and ask me if there's sémething that was
23 completed or something that's on the schedule.
24 Q. Sc he calls Bunn to say "I need some work at 'X!
25 location"?

A T WEORFLAND RERORTING. TNC.

BO0-E17-4543
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Ludine Dotoli Page: 76

1] A. Uh-huh.

2 Q. And then Bunn calls you?

3 A. Correct.

4 Q. And he knows that Bunn ia calling you?
5| A. That's correct.

& Q. How does he know that?

7| A. They have a service agreement with Bunn. This is
8 something that they.do. I don't know how that works,
9 but somehow or another Bumn has a service agreement
10 with them that they'll take care of all their work for
11 them.
12 Q. But how does he know that Bunn calls yoﬁ versus
13 Mr. Gandino's company?

14 | A. Oh, he doesn't. He probably has a say, but I don't

15 think he knows because there's other -- there's been

16 other companies that got service calls from IFH that

17 I've never seen that he asked me about and I said I

18 don't know.

19 2nd it just so happened Southern Beverage would
20  have been one of those people that installed one of the
21 pleces of the equipment, or Beverage Systems of the

22 Carclinas could have installed it. I have no way of

23 knowing.

24 Q. S0 how does he know to call you?

25 A. He'll call me through ~- He'll ask Bunn who did the

f  WESTMORELAND REPORTING, INC.
F BODGE17-4543
we WaonoselandReporting.com
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

. SUPERIOR COURT DIVISION
IREDELL COUNTY 12 CyS5 1519

Beverage Systems of the
Carolinas, LLC,

Plaintiff

DEFENDANTS’ BRIEF SUPPORTING MOTION.

)
)
)
)
)
vs. }
) FOR SUMMARY JUDGMENT
) .
1
)
)
)

Assoclated Beverage Repair,
LLC, Ludine Dotoli and
Cheryl Dotoli, :

Defendants
Defendants file this Brief, with supporting documents, in
suppert of their Motion for Summary Judgment to dismiss all claims
in this action. Movants show:
FACTS
Plaintiff is a North Carélina Limited Liability Company whose
Articles of Orgénization were filed in the office of the Secrétary
of State for North Carolina on May 27, 2009. (Complaint, par. 12).
Plainfiff was created by Mark Gandino, a citizen aﬁd resident of
Somerset County, New Jersey. (Complaint, pars. 8, 12)., Plaintiff
supplies, installs, and services beverage products and beverage
diépensing systems in North Carolina. {Complaint, éar. 13).
Prior ‘to ‘the creation of Plaintiff, there existed in
Statesville, .North Carolina, one company kanown as Iﬁperial
Unlimited Services, Inc. (hereafter “Imperial”), and another

company known as Elegant Beverage Systems, LLC. My father, Tom

Dotoli, owned and operated Imperial, a corporation which was
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engaged in the business of sérvicing beverage dispensing equipment
such as soft drink dispensers in establishments Iike McDonald’s,
Burger King and other fast~food stores. My father and I were the
principal technicians for.Imperial, which had operated since 1999
{Lou Dotolil Affidavit; pp; i, 2, 4).

Elegant Beverage Products, iLC (hereafter “Elegant”}, on the
other hand, was a Limited Liability Company created b? my mother,
Kathy Dotoli, and me in 2008. Elegant was in the business of
selling high-end coffee and tea products to hbtels, commercial
restaurants and other institutions which sold high_quality coffee
and tea to their clientele. (Lou Dotoli Affidavit, p. L).

Both Imperial and Elegant operated from a building owned by my
parents on Conifer Drive in Statesville, North Carolina.
Throughout their history, the deepeét penetration by either
Inperial or Elegant for the conduct of business in South Carolina
was Rock Hill, just to the south of Charlotte, and to Spartanburg,
which lies to the southwest of Charlotte. Neither of the companies
provided any sales or service in South Carolina east of Rock Hill,
or tec the south or southwest of Spartanburg. In North Caroliﬁa,
Imperial’s activities did not extend to the east of Staqu County:;
Elegant’s eastern-most account was in Wake County. Neither company
had any business within the large Piedmont, Sandhills, or eastern
portions of South Carolina or in the Sandhills of.eastern part of

North Carolina. Neither company operated west of'Gaffney in 8outh
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Carolina 6r west of Morganteon in North Carolina. (Lou Dotoldi
Affidavit, pp. 1, 2, 4).

on July 20, 2009, Plaintiff entered into a contract (hereafter
the “Asset Purchase Agreement”) with Imperial and Elegant to-
purchase their assets, and with Tom and Kathy Dotoli to purchase
their building on Conifer Drive 1in Statesville, for a gross
purchase price of $650,000. (Complaint, pars. 14, 16, 17, 19).
Closing of +the transaction occurred on September 30, 2009.
(Complaint, par. 23). As part of the transaction, Imperxial,
Elegant, Tom Dotoli, Kathy Dotoli and Lou Dotoli signed a Non;
Competition Agreement ﬁith Pléintiff. A copy of the Asset Purchase
Agreement 1s attached to Lou Dotolifs Affidavit in this cause as
Exhibit 1; a copy of the Non-Competition Agreement -is attached to
the Affidavit as Exhibit 2. Neither the Defendant ZAssociated
Beverage Repair,_LLC, nor Cheryl Dotoli, is a party to the Asset
Purchase Agreement or the Non-Competition Agreement. {See Lou
Dotoli Affidavit, Exhibits 1 and 2).

There were not included in the asset sale by Imperial and -
Elegant any contracts, written or otherwise, by which either of
those entities had the right to pérform any services or to make any
sales to any of their customers or accounts in North or S8euth
Carolina for any period of time. As to Imperial, the arrangement
simply was that so long as Imperial provided its services

competently and at reasonable rates, its customers kept calling
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back for additional serxvices. So long as Elegant called on its
accounts and successfully promoted and sold the coffee and tea
products provided to Elegant by its vendors, Elegant continued
representing its suppliers. There wére no writfen contracts which
obligated any customer or supplier of eitherllmperial or Elegant to
continue a business relationship with those firms. {Lou Dotoli
Affidavit, p. 4). There is no reference in the Asset Purchase
Agreement to the purchase by Plaintiff of any contract rights which
either Imperial or FElegant is alleged to have had with its
suppliers or customers. (Lou Dotoli Affidavit, p. 5).

Paragraph 1 of the Non-Competition agreement provides that
none of the signatories (Imperial, Elegant, Tom, Kathy or Lou)
‘would thereafter compete with Plaintiff “in the States of North
Carolina or South Carolina” prior to October 1, 2014. The
Agreement further provided, however, in paragraph 6, that if any of
the terms of the Non-Competition Agreement should thereafter be
determined to be unreaéonable, then “the Court shall be allowed to
revise the restrictions . . . to cover the maximum period, scope
and area permitted by law”.

On April 7, 2011, Cheryl Dotoli, the wife of ILou Dotoli,
created the Defendant Associated Beverage Repair, LLC (hereafter
“Associated”). Lou Dotoli thereupon began, as an unpaid emplovee
of Associated, performing repair services on beverage dispen#ing

| equipment in the same geographic area as had been previously
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serviced by Imperial.. Neither Cheryl nor Lou scolicited business
for Associatéed; rather, Associated received inquiries from former -

customers of Imperial and others, who were seeking someone to.

repalr thelr machines. These inquiries led to the provision of
those services by Lou Dotoli as an employee of Associated. {Lou
Dotoli Affidavit, p. 4). ILou has neither sclicited business from

any customer of Plaintiff, nor requested that any customer of
Plaintiff either cease using Plaintiff’s éervices, refrain from
entering into any contractual arrangement with Plaintiff, or
terminate all or any part of a customer’s relationship with
Flaintiff. (Lou Doteli Affidavit, p. 3).
Plaintiff filed this action on June 14, 2012, against
Associated, Lou Dotoli and Cheryl Dotoli, alleging
a. Breach of contract by Lou Dotoli of the Non-—
Competition Agreement which he signed on Septemﬁer 30, 2009.
b. Preliminary and permanent injunctive relief and -
damages as to Lou Dotoli to prevent his competition with .
Plaintiff and to award Plaintiff damages for the alleged
breagh. |
c. A c¢laim against all Defendants for tortious
interference “with the contracts and agreements of Beverage
Systéms_with the intent to steal the customers away from

Beverage Systems”.
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d. A claim for treble damages and attorney fees under

the provisions of N.C. Gen. Stat. §75-1.1, et seq. against all

Defendants.
e. A claim for tortious interference with a prospective
economic advantage against all Defendants,
£f.. A claim.for punitive damages against all Defendants.
Defendants have filed a Motion for Summary Judgment seeking
the dismissal of all of Plaintiff’s claims. This Brief presénts
the legal bases on which Defendants contend that all of Plaintiff’s |
claims should be dismissed as a matter of léw. The Brief will
address the claims in the order alleged.
ARGUMENT

I

The Non-Competition Agreement is invalid under North Carolina

law, because its scope (all of North Carolina and all of South

Carolina) embraces an area far greater than is necessaryv to secure

the business or geood will of the Plaintiff.

The pleadings establish that Plaintiff was not organized until
May 27, 2009. There is no pleading or proof that it operated
anywhere in North Carolina or South Carolina prior to concluding
purchase of the éssets of Imperial and Elegant on September 30,
2009, At that time, the business of Imperial and Elggant ﬁas
confined to an area generally within a 50 - 75 mile radius of

Statesville. Neither company had ever operated in the remaining
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vast areas of the Piedmont, the Sandhills, the Coastal Plain or the -
Mountains of either state.

In Hejl v. Hood Hargett & Associates, 196 N.C, App. 293, 674

3.E. 24 425 (20092), the Plaintiff had executed a Non-Compete
Agreement with Defendant which prohibited Plaintiff from dealing in
insurance products in competition Wiﬁh the Defendant anywhere in
North Carclina or South Carolina where Defendant was engaged in
rendering its services for two years after Plaintiff terminated his
- employment with Defendant. The Defendént conducted its operations
- out of Charlotte. Noting that the Non-Compete Agreement “reaches
not only clients, but potential clients, and extends to areas where
Plaintiff had no connection or personal knowledge of clients”, the

Court said:

. we hold the Agreement is invalid and unenforceable
because the territory and customers encompassed by the
Agreement are overly broad and not reasonably restricted to
protect Defendant’s legitimate business interests.” 674 S.E.
2d 425, 430,

The Court commented in Hejl that

“A restriction as to territory is reasonable only to the
extent it protects the legitimate interests of the employer in
maintaining its customers.” {(Emphasis Ours) . . . “To prove
that a geographic restriction in a covenant not to compete is
reasonable an employer must first show where its customers are

- located and that the geographic scope of the covenant is
necessary to maintain those customer relationships. (Citing
cases). The territory embraced [by the covenant] shall be no
greater than is reasonably necessary to secure the protection
of the business or good will of the employer. {Citing
cases).,” 674 S.E. 24 425, 430.
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Just prior to Hejl, our Court had stated in another non-
compete- case that (1) the reascnableness of a Non-Competition
agreement is a matter of law for the Court to decide, and that (2}
the party who seeks enforcement of the Covenant has the burden of

proving the reasonableness of the agreement. Medical Staffing

Network, Inc. v, Ridgeway, 194 N.C. App. 649, 670 S.E. 24 321

(2009} .

In a much earlier case, Noe, et al v. McDevitt, et al, 228

N.C. 242, 45'S.E. 2d 121 (1947), the Plaintiff was involved in the
sale and distribution of equipment and supplies used in the
business of beauty salons. The Defendant McDevitt went to work for
Plaintiff as a salesman, pursuant to an Employment Agreement and
Non-Competition Agreement that prevented Defendanﬁ, upen
termingting his employment, from competing against Plaintiff
.anywhere in the States of North Carclina and South Carolina. The
evidence showed that Defendant’s services for Plaintiff during the
employment were confined to “eastern” North Carolina.

On appeal from the Trial Court holding that the Non-
Competition Agreement was invalid because of its scope, our Supréme
Court affirmed, saying:

“. . . We concur in this conclusion. Giving the Plaintiff the

benefit of very generous inferences, while he may have shown

the conduct of business to some extent in eastern North

Carolina, he has not definitely shown any clientele throughout

the much broader territory here invelved such as would

correlate the protection sought with any need of his business
. .” 45 S.E. 24 121, 123.
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Even when the Covenant Not to Compete is given in connection
with the sale of a business, our éupreme Courf has adhered to the.
rple that limitations on fime and territory must both be considered
in determining the reasonableness of each of the limitations. See,

e.g., Jewel Box Stores Corporation v. Morrow, 272 N.C. 659, 158

S.E. 2d 840 (1968). There, the Courﬁ enforced against the seller
of a jewelry business in Morganton a covenant that prohibited the
Defendant ,from owning or operating a competing store for a pefiod
of ten (10) years within ten (10) miles of the City or Morganton.
Jewel Box cites a series of cases involving Covenants Not to
'Compéte given in connection with the sale of a business.

One of the cited cases is Thompson v. Turner, 245 N.C. 478, 96

S.E. 2d 263 (1857). 1In that.case,'the Defendant (much like Eiegant
hére) sold to the Plaintiff a wholesale coffee and specialty
business located in Lenoir. The seller gave the buyer a Covenant
Not to Compete either within the City of Lenoir “nor the territory
new covered” by the seller in his business. The Defendant
contended tha£ the Covenant Not to Compete was invalid because it
did not define “the territory” in which Defendant was prevented
from competing. However, the evidence at trial established that
the “territory” was comprised of the counties of.Alexander, Ashe,
Avery, Burke, Cald&ell, McDowgll, Mitchell, Watauga, Wilkeé-and
Yancey. The Trial Court and the Supreme Court held that parole
evidence was admissible to establish those counties as “the

‘territory”, thus rendering the contract valid,
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Apropos this case, the following language in Thompson supports
Defendants’ argument that the Non-Competition Agreement invol%ed
here is unenforceable because of its application to the entirety of
twe states as to which Plaintiff has no evidence that it ever
conducted business:

“Contracts for the sale of a business containing as an
incident to the sale a covenant not to engage in business in
competition with the vendee in the area served by the business
{emphasis ours) are recognized as valid when reasonable. The
test of a covenant is its reasonableness in protecting the
purchaser from competition from his vendor without detriment
to the public.” 96 S.E. 2d 263, 266,

There is nothing in the record here, except for the Affidavit
of Lou Dotoli, to establish the specific areas in North and South
Carolina where Imperial and Elegant conducted their operations.
This is but a small portion of the much larger areas of all of
North Carolina and all of Socuth Carclina. . Plaintiff has not
- adduced and cannot adduce any evidence that it had (or acquired
from Imperial or Elegant) any business interest.in any of that mﬁch
broader area of the two Carolinas which 1t 1s necessary for
Plaintiff to protect. The Non-Competition Agreement is therefore’
invalid as being too broad in its scope, and should be stricken as
the basis for.any claim in this case.

Plaintiff may argque, however, that under paragraph 6 of the
Non~-Competition Agreement, this Court has the right to redraw the
agreement so as to render the territory covered by the agreement
reasonable and therefore enforceable against the Defendants.

Suffice it to say that under North Carolina’s “blue pencil” rule,
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the Trial Court will not amend an invalid Non—-Competition Agreement
for the purpose of making it enforceable under North Carolina law.

Noe, et al wv. McDevitt, et al, 228 N.C. 242, 45 8.E. 2d 121

(1947); Hartman vs., W.H. Odell and Associates, Inc., 117 N.C. App.

307, 450 S.E. 2d 912 (1994); American Hot Rod Assoc., Inc. v.

Carrier, 500 F. 2d 1269 (1974).
1T

There is no basis in fact or law for the entry of injunctive

relief against Defendant Lou Dotoli or for the imposition of

damages against him based on breach of the Non-Competition

Agreement.

Defendant iou Dotoli has established in the first portion ﬁf
this Brief that the Non-Competition Agreement upon which Plaintiff
relies is too broad in its geographic scope to be determined a
valid agreement under North Carolina law. Thereforé, the agreemént
is void and cannot be the basis of a breach by Lou Dotoli of the
Non-Compatition Agreement.

.Because there is no valid Non-Competition Agreement, there
exists no basis for the granting of injunctive relief against_Lou
Dotoli or for the recovery of damages by Plaiﬁtiff_against him
based on a breach of the Non-Competition Agreement. This claim

should therefore be dismissed.
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ITT

There is no pleading or evidence to support Plaintiff’s claim

against any of the Defendants for the alleged tortious interference

with any contract of the Plaintiff.
The law in Noxth Carxolina has for many years been that

“To establish a claim for tortious interference with
contract, a Plaintiff must show: (1) a valid contract between
the Plaintiff and a third person which confers upon the
Plaintiff a contractual right against a third person; (2) the
Defendant knows of +the contract; {3) the Defendant
intentionally induces the third person not to perform the
contract; (4) and in doing so acts without justification; (5)
resulting in damage to Plaintiff.” Williams v. ZAmerican Fagle
Airlines, Inc., 208 N.C. App. 250, 702 S.E. 2d 541 (2010) ;
Combs v. City Elec. Supply Co., 203 N.C. RApp. 75, 690 S.E. 2d
719 (2010); Sellers v. Morton, 191 N.C. App. 75, 661 S.E. 2d
215 (2008): Combs & Associates, Inc. vs. Kennedy, 147 N.C.
App. 362, 555 S.E. 2d 634 (2001).

In this case, Lou Dotoli says in his Affidavit that neither
Imperial nor Elegant had any contract with any of their customers
or suppliers, either for the performance by Imperial of services or
for the sale by Elegant of commodiﬁies. Therefore, when Plaintiff
purchased the assets of Imperial. and Elegant, there were no
confracts which either of those entities could sell to Plaintiff.
Indeed,. the schedule of assets purchased by Plaintiff that.
Plaintiff attached as an exhibit to the Asset Purchase Agreemént
makes no reference to any such contracts. Plaintiff has not
identified in the Complaint any contracts it had or has with third

parties with which Defendants allegedly interfered.
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Plaintiff’s responses to Defendants’ Request for Production of
Documents are instructive on this issue. Attached as an exhibit to

this Brief, the Requests and the Plaintiff’s Responses establish

that “there were no written agreements that were specifically

transferred, but Plaintiff did purchase all of the accounts .and’

customers of Elegant Beverage Products, LLC, as part of the Asset
Purchase Agreement dated July 20, 2009”. (Rule 34 Request No. 1,
Response No..l).

As to Imperial, Plaintiff says that “fo Plaintiff’é knowledge,

there were no = written agreements that were specifically

transferred, but Plaintiff did purchase all of the accounts and

customers of Elegant Beverage Products, LLC (sic) as part of the

Asset Purchase Agreement dated July 20, 2009”. (Rule 34 Request

No. 2, Response No. 2).
When asked (Rule 34 Request No. 4, Response No. 4) to produce

any document containing a representation by either Elegant or

Imperial that any customer being served by either of said entities

would remain a customer of Plaintiff after closing, Plaintiff
refers to pages “BSC 6 through BSC 42”7 attached to its response,
There is nothing in those pages constituting a representation that
any customer of Imperial or Elegant would remain a customer of

Plaintiff after the closing.

Plaintiff further 5ays that after September 30, 2009 (the day

of closing) it never entered into a written contract for the
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provision of services by Plaintiff to any customer (Plaintiff’s
'Responsé to Request No. 5) and that Plaintiff never gave notice to
Defendants of the existence of any contract entered into between
Plaintiff and a customer after September 30, 2009. {Plaintiff’s
Response to Request No. 6).

Lou Dotoli says in his Affidavit that Defendants had no
knowledge of any contracts between Plaintiff and any thixd party.
He says he doesn’t even know who the customers of Plaintiff are.
Finally, he says that he nevér induced any customer of Plaintiff
not'to perform its contract with Plaintiff. - Plaintiff’s response

. to Defendants’ discovery presents no facts that are in conflict
with Lou DOtOll s Affidavit on the tortious interference issue, and
Plaintiff can produce nc other contradicting evidence.

On these facts, Plaintiff has féiled to allege and can offer
no evidence sufficient to raise a genuine issue of fact to support
the claim for tortious interference. This claim should therefore
be dismissed. |

Iv

Plaintiff’s claim against Lou Dotoll for damages and-attofney

fees under Chapter 75 should be dismissed because there is no

showing that he violated a wvalid Non-Competition Agreement; the

Chapter 75 claim against all DPefendants based on the theory of

tortious interference with a contract should be dismissed because

there is no evidence te establish tortious interference.
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Plaintiff’s Chapter 75 claims (identified as Plaintiff’s

Fourth Cause of Action) rely upon Plaintiff’s claims alleged in
paragraphs 1 - 64 of the Complaint, which involve (1) Lou Dotoli’s

alleged violation of a Non-Competition Agreement, and (2) tortiocus

interference by all of the Defendants “with the business of

Beverage Systems” (Emphasis QOurs), as distinguished from torticus

interference with the contracts of Plaintiff. (Emphasis Ours).

Any Chapter 75 claim against Lou Dotoli based on breach of a '
Non—Compétition Agreement should be dismissed because there is no
evidence of a valid Non-Competition Agreemént which he could have
violated. Without the existence of a breach to generate .the
underlying viclation of Chaptex 75, this failed claim (breach of a
Non-Competition Agreement) will not support a claim under Chagfer
5.

Plaintiff’s next effort is to find a violation of Chagtér 75
in lthe alleged conduct of the Defendants described in the
paragraphs of the Complaint (paragraphs 1 - 69) which precede the
Chapter 75 claim (beginning at paragraph 70). The only ofher
specific Cause of Action embraced in thosé preceding paragraphs
{except for the unfoundéd claim for injunctive relief and damages
against Lou Dotoli on the claim for breach of a Non-Competition
Agreement) is for tortious interference with élaintiff’s contracts.

There is not alleged, and in fact Nerth Carclina has not

recognized, a claim denominated “tortious interference with {the
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Plaintiff’s} business”. Thus, the gravamen of Plaintiff’s claim
under Chapter 75 agéinst all Defendants is necessarily the Thixd
Cause of Action for Tortious Interference with Contract.

Defendants have addressed the tortious interference claim in
Section III of this Brief. Since, as appears from that argument,
tﬁere has been no tortious interference with any contract of the
Plaintiff, this basis for a Chapter 75 claim must lapse along with
the claim against Lou Dotoli for breach of the Non-Competition
Agreement. There simply is no underlying wrong for Chapter 73 to
attach to as support for the Fourth Cause of Action. This claim
should therefore be dismissed.

v

Plaintiff’s claim against all Defendants for tortious

interference with future economic advantage should be dismissed

because (1) thers are no allegations of fact to support this claim,

and {2) there is no evidence to show that Defendants induced a

third party to refrain from entering into a contract with Plaintiff

without justification and that the contract would have ensued but

for Defendants’ interference.

The elements to support a claim for £ortiops interference with
future economic advantage are that (1) the Defendants induced a
third party fo refrais from entering into a contract with Plaintiff
without justification, and {2) the contract would have ensued but

for Defendants’ interference. S.N.R. Management Corp. v. Danube
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Partners 141, ILLC, 189 N.C. App. 601, 659 S.E. 2d 442 (2008);

Walker v. Sloan, 137 N.C. App. 387, 529 S.E. 2d 236 (2000).

It is clear from Walker v. Slcoan, supra, that to make out a

case for tortious interference with prospective economic advantage

“the Plaintiffs must allege facts {emphaSis ours) to show that the

Defendants acted without justification in inducing a third party to
refrain from entering into a contract with them which contract
would have ensued but for the interference”. See for the same

pleadings recuirement Guypton v. Son-Lan Development Co., Inc.,

2058 N.C. App. 133, 695 S.E. 2d 763 (2010). It also is a
requirement that Plaintiffs “assert some measurable damages .
resulting from Defendént’s allegedly tortious activities, i.é.,
what ‘economic advantage’ was lost to Plaintiff as a consequence of

Defendant’s conduct”. Walker v. Sloan, supra.

Here, there is not a single allegatiom of fact to identify
what third party the Defendants induced to refrain £from entering
inte a contract with the Plaintiff, or what the contract was ab§ut.

There is not a single allegation that, except for such inducement,
the contract would have ensued. And except for alleging a monstary
claim “in the minimal amount of $10,0007, there is not a word
alleged about what economic advantage the Plaintiff suffered
because of. Defendants”® alleged inducement. (Compare this

allegation with the allegation in Walker v. Sloan that “Defendant’s

actions resulted in actual damages to the Plaintiff”, which the
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Court said was an insufficient allegation of damages justifying the

dismissal of Plaintiff’s action). Citing Thacker v. Ward, 263 N.C.

594, 599, 140 S.E. 2d 23, 28 (1965), the Sloan Court said:

“our Supreme Court has stated that “{‘a’} Defendant 1s
entitled to know from the Complalnt the character of the
injury for which he must answer.

"he Affidavit of Lou Dotoli makes clear why Plaintiff has not
identified in its Complaint the name or names of any thirxd parties
whom any of the Defendants induced to refrain from entering into a
contract with Plaintiff. The reason, as Loﬁ Dotoli says, is that
none of the Defendants ever did what they are alleged to have done,
i.e., they never induced or sought to induce any thixd party to -
refrain from entering into a contract with Plaintiff.

On both the facts and the law, the Plaintiff’s c¢laim for
tortious interference with a prospective business advantage should

therefore be dismissed.

VI

The claim for punitive damages should be dismissed because on

the facts and the law the Plaintiff is not entitled to recover

actual damages on any theory alleged in the Complaint.
A Plaintiff may be awarded punitive damages if the proper
basis therefore exists under the provisiocns of Chapter 1D of the

General Statutes, but only if the Plaintiff establishes a right to

compensatory (or actual) damages Sellers v. Morton, 191 N.C, App.

75, 661 S5.E. 2d 915 (2008). Since Plalntlff can prove no basis for
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compensatory damages here, there is no underlying basis for the

award of punitife damages.

This { }day of September, 2013.

/
EISELE, XSHBURN, GREENE & CHAPMAN, PA

By:

Douyglss (7. Eisele
N.gg'Stgfé Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878-6400
FaX No.: 704/924-9727
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CERTIFICATE CF SERVICE

The attached Defendants’ Brief Supporting Motion for Summaxry

Judgment was served upon Plaintiff by mailing a copy thereof to its

attorney of record as follows:

Mr. Kevin C. Donaldson

Jones Childers MeLurkin Donaldscn
P.0. Box 3010
Mooresville, NC 28115

This ZY/day of September, 2013.

EISELE,

HBURN, GREENE & CHAPMAN, PA

By:

~

Dougdlds G. Eisele

N.C. State Bar #4930
Attorneys for Defendants
320 W. Broad Street
Statesville, NC 28677
Telephone: 704/878~6400
FAX No.,: 704/924-9727
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF IREDELL FILE NO: 12 CVS 1519
BEVERAGE SYSTEMS OF THE )
CAROLINAS, LLC, )
)
Plaintiff, )
)
V8, ) PLAINTIFF’S BRIEF IN OPPOSITION
) OF DEFENDANTS® MOTION FOR
ASSOCIATED BEVERAGE REPAIR, ) SUMMARY JUDGMENT
I.LC, LUDINE DOTOLI, and CHERYL. )
DOTOLL, )
)
Defendants. )
)

NOW COMES Plaintiff, through counsel, submitting this brief in opposition of
Defendants’ Motion for Summary Judgment to dismiss all claims in this action. Plainiff

. argues to the Court that Defendants’ Motion should be denied for the reasons set forth

- herein.

FACTS

This action arises as a result of Defendant Loudine Dotoli's (“Lou Dotoli")
violation of a Non-Competition, Non-Solicitation and Confidentiality Agreement (the
“Non-Compete”), and as a resuli of Defendants’ interference with the contractual
relations and prospective contractual relations of Plaintiff. On or about July 20, %009,
Plaintiff executed an asset purchase agreement (the “Agreement’), with Imperial
Unlimited Services, Inc. (“Imperial®), Elegant Beverage Products, LLC (“Eiegant”), Lou
Dotoli, Thomas Dotoli and Kathleen Dotoli, pursuant to which Plaintiff bought the
businesses and assets of the abovedisted parties. (Gandino Affidavit,  5). The

Agreement provided for the sale by Elegant and Imperial and the purchase by Plaintiff
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of the business, including but not limited to all assets, frade names, customer lists,
accounts receivable, cutrent customers and customer contracts and all equipment, of
both Elegant and Imperial (hereinafter collectively referred to as the “Businesses”).
(Complaint, § 16).

At the time of the execution of the Agreement, Lou Dotoli, the son of Thomas and
Kathleen Dotoli, owned a certain percentage of Elegant and was heavily involved in the
day-to-day operations of Imperial. (Gandino Affidavit, q 6). As such, Lou Dotoli
developed a close and intimate refationship with all of the customers of the Businesses.
{Gandino Affidavit, 1] 6).

In an effort to protect its legitimate business interests acquired from the
| Agreement, specifically, customer relationships and goodwill, Plaintif made the
execution of the Non-Compete by Lou Dotoli, Thomas Dotoli and Kathleen Dotoli, a
condition precedent to the Agreement. (Gandino Affidavit,  8). This. was due to the
fact that the Interests _acquired pursuant to the Agreement would have been rendered
substantially less valuable had the Dotolis been able to reenter the same markets and
compete against Plaintiff. (Gandino Affidavit, §f 8)

Elegant, Imperial and Plaintiff were in the same industry, which wa;s supplying
and repairing beverage products and beverage equipment throughout North Carolina
and South Carolina. (Defendants’ Brief, pp- 1-2). As this industry is driven by customer
relationships and customer service, the Dotolis could have very easily done substantial
damage to PlaintifPs business had they been able to reenter the market and soficit

business from the previous customers of Imperial and Elegant. Accordingly, to prevent
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this from happening, Plaintiff had the Dotolis execute the Non—Compéte as a part of the
Agreement. (Gandino Affidavit, | 8)

The Businesses operated from a building located in Statesville, North Carolina,
and they both supplied and serviced customers throughout the entirely of North
Carolina and into parts of South Carolina. (Defendants’ Brief, p. 2). In North Carolina,
the Businesses’ operations extended as far west as Burke County and as far east as
Wake County, as such a substantial portion of North Carolina was part of the
geographic footprint of these companies’ customer base. (Defendants’ Brief, p. 2).
Furthermore, the Businesses’ serviced and supplied customers into the northemn
portions of South Carolina. (Defendants’ Brief_, pp. 2-3). Accordingly, the Non—Compete
restricted the Dotoli's ability to reenter the market and compete with Plaintiff in North
Carolina and South Carolina. (Gandino Affidavit, 17). The Non-Compete was effective
from the date of the execution of thé Non-Compete until October 14, 2014.

| On or about March 11, 2011, Plaintiff learned that equipment which was
supposed o be shipped to Plaintiff was in fact shipped to Thomas Dotoli under a new
business, Associated Beverage Repair, L1L.C (“Associated”). (Comp. 9 26). -Associated
was organized on or about April 7, 2011, by Cheryl Dotoli, who is the wife of Lou Dotoli.
(Gandino Affidavit, §J 7). This was the first time that Plaintiff became aware of any
competing business being engaged in by any of the Dotolis. {Comp. 71 26).

Plaintiff soon became aware of that Lou Dotoli had approached and/or solicited
business on behalf of Associated from the following customers of Plaintiff:
BunnServe/Bunn-O-Matic, PF Chang’s, Reiley, U.S. Foods, J.T. Davenpori, Silver

Service, and Tetley. (Gandino Affidavit, q 14). These customers were previous
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customers of the Businesses, and Lou Dotoli had previously fostered a close and
intimaterelaﬁonship with these customers. (Gandino Affidavit, ] 15).

In a separate legal matter invblving many of the same parties, Lou Dotoli had his
deposition taken, during which he stated under oath that he believed the Non-Compete
was valid when he originally signed the Non-Compete and accepted the compensation
for signing the Non-Compete. (Gandino Affidavit, 19)_; He further stated under cath
during the deposiﬁon that since executing the Non-Compete, he has engaged in
conduct that would be in violatfoﬁ of the Non-Compete, if the Non-Compete is enforced.
(Gandino Affidavit, ] 20). Additionally, Lou Dotoli admitted in the deposition that he
engaged in a course of conduct in which he contacted and/or solicited the former
customers of the Businesses in an effort {o obtain their business for Associated and fo
take it away from Plaintiff. (Gandino Affidavit, §] 21).

As a result of the aforesaid conduct, Plaintiff has suffered damages in the form of
lost income and lost profits. For the reasons set forth herein, Plaintiff requests that this
court deny Defendants’ Motion for Summary Judgment.

SUMMARY JUDGMENT STANDARD

Upon a motion for summary judgment, the trial court first must determine whether
there is a genuine issue as to any material fact. Only after the frial court determines that
there is no genuine issue as to any material fact, can it dispose of the matter. Housing.
Inc. v. Weaver, 37 N.C. App. 284, 246 S.E.2d 219 (1978), afi'd, 296 N.C. 581, 251
S.E.2d 457 (1979). However, even if no question of material fact exists, the inquiry is

“ not over, the court must then determine whether the moving party is entitled to judgment

as a matter of law. Gore v. Hill, 52 N.C. App. 620, 279 S.E.2d 102, ceri. denied, 303
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N.C. 710, 283 S.E.2d 136 (1981). When ruling on a motion for summary judgment, a
court must view evidence presented by the parties in the light most favorable to the non-
movant. Summey v, Barker, 357 N;C. 492, 586 S.E.2d 247 (2003).

ARGUNMENT

L THE NON-COMPETE IS A VALID AND ENFORCEABLE COVENANT NOT TO
COMPETE UNDER PERTINENT NORTH CAROCLINA LAW

a. Non-Competition Agreements Execuled as a Part of the Sale of a
Business are Granted More Latitude and Deference by North Carolina Courts.

North Carolina courts generally give more Ilatitude fo non-competition
agreements executed aé a part of the sale of business than covenants ancillary to
employment confracts. See Jewel Box Stores Cotp. v. Morrow, 272 N.C. 859, 663—64,
168 S.E.2d 840, 843-44 (1968); See also Mar-Hof Co. v. Rosenbacker, 176 N.C. 330,
' 331, 97 S.E. 169, 169 (1918) (*Such deals [covenants not to compete executed as part
of the sale of a business] between individualé do not, as a rule, tend to unduly harm the
public and are ordinarily sustained to the extent required to afford reasonable protection
to the vendee in the enjoyment of property or propristary rights he has bought and paid
~ for and to enable a vendor to d_fsi::ose of his property at its full and fair value,) This is
due to the fact that the law favors the enforcement of contracts intended to protect
- legitimate business interests, as it is és much a public concern to see that valid non-
competition agreements are enforced as it is to render oppressive ones unenforceable.
United Labs. Inc. v. Kuykendall, 322 N.C. 643, 655, 370 S.E.2d 375, 383 (1988).

Among reasons often given for the greater acceptability of ‘sale of
business covenants’ are that covenantis not to compete enable the
seller of a business to seli his goodwill and thereby receive a higher

price; and they also furnish a material inducement to the purchaser
who purchases a husiness with the hope of retaining its customers.
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Seabord Indus., Inc. v. Blair, 10 N.C. App. 323, 333, 178 S.E.2d 781, 787 (1971). A

valid covenant not to compete, while primarily for the advantage of the purchaser of a
business, also inures fo the benefit of the seller because it enhances the value of the
goodwill of his business, which in turn enables the seller to obtain a better price for the

-sale of his business. Morehead Sea Food Co. v. Way, 169 N.C. 679, 86 S.E. 603, 605

(1915).

As the Non-Compete was executed as part of the sale of ‘the Businesses to
Plaintiff, it benefited both Plaintiff and the sellers of the Businesses, and as such, the
Non-Compete should be granted more deference and leeway as to the reasonableness
- of its terms pursuant to the precedent cited hereinabove.

b. The Non-Compefe’s Geographic Restriction Confains Distinot and
Separate Locations Which Can be Disregarded if One Location is Rufed Unenforceable.

If the geographic restriction of a covenant not to compete is divided into distinct
and separate units, a court wilt enforce the covenant in as many of those units that may

be reasonable to the courf. Welcome Wagon Interna'tional; Inc. v. Pender, 255 N.C.

244, 248, 120 S.E.2d 739, 742 (1961) (holding that where the territory embraced in
- restrictive employment covenants not to cofnpete is unreasonable, but is expressed in
divisible terms, the courts will enforce the covenant in as many of the units as are
reasonable and disregard the remainder). This practice by a court, whilé potentially
creating a similar end result as “blue penciling,” is not barred by North Carolina’s
restrictive use of the “blue pencil rule.” See Id. |

In Welcome Wagon, the geographic restriction rof the covenant not o compete

was as follows,
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(1) in Fayetteville, North Carolina, or (2) in any other city, town,
borough, township, village or other place in the State of North
Carolina, in which the Company is then engaged in rendering its
said service, (3) in any city, town, borough, township, village or
other place in the United States in which the Company is then
engaged in rendering fts said service, or {4) in any city, town,
borough, township or village in the United States in which the
Company has been or has signified its intentions to be, engaged in
rendering its said service.

Welcome Wagon, 255 N.C. at 244, 120 S.E.2d at 739. The Court ruled that given that

the parties had already separated the geographical restrictions into distingt and
separate units, the court can enforce the covenant in as many of the units as are
reasonable and disregard the remainder. Welcome Woagon, 255 N.C. at 248, 120
S.E.2d at 742. |

In the case sub judice, the pertinent fanguage of the Non-Compete is as follows,
“Seller and Shareholder shall not . . . in the states of North Carolina or South Carolina.”
(Emphasis ours). Given that the Non-Compete already separates the geographical
‘areas into two distinct and separate units, just as it wés done in Welcome Wagon, it is
indicative that the parties intended for the restrictions on the geographic areas to be:
distinct and separate resirictions. As such, under the holding of Wé!come Wagon,
should the Court rule that the Non-Compete is unenforceable as to South Carolina, the
Non-Compete is not entirely invalid, as the unenforceable geographic unit can be
disregarded.

c. Defendants’ Argument that the Non-Compete is Too Broad in Geographic
Scope is Flawed When Viewed in a Light Most Favorable to the Plainfiff

Defendants’ argue in their brief that the Non-Compete is unenforceable as it
encompasses an area far greater than is necessary to secure the business or goodwill

of the Plaintiff. However, when taken in light of the deference and latitude afforded to

7
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non-competition agreements executed as a part of a sale of a business, Defendants’
position is flawed. The Non-Compete’s geographic scope is reésonably necessary io
protect the legitimale business interest it purchased from the Businesses.

It is the rule today that when one sells a trade or business and, as an incident of
the sale, covenants not to engage in the same business in competition with the
. purchaser, the covenant is valid and enforceable (1) if it is reasonably necessary to
protect the legitimate interest of the purchaser; (2) if it is reasonable with respect to both

time and termitory; and (3) if it does not interfere with the interest of the public. Jewel

Box Stores Corp. v. Morrow, 272 N,C. 659, 158 S.E.2d 840 (1968); Beasley v. Banks,
90 N.C. App. 458, 368 S.E.2d 885 (1988).

The fest as to reasonableness of the restricted territory is whether the agreed'
upon restraint is such as to afford a fair protection to the interest of the party in whose
- favor it is given by removing the danger to the purchaser of competition with the seller of
the business, and not so large as fo interfere with the interest of the public. 1d. A
business has a legitimate inferest in protecting its relationship with its customers when
said customers were long-standing, regular customers with whom the business had,

over many years, developed a closeness and goodwill. See United Labs, Inc. v.

Kuykendall, 322 N.C. 643, 655, 370 S.E.2d 375, 383 (1988).

In the case at hand, Lou Dotoli’s was the “face” of the Businesses, in that he had
a vast amount of customer contact and had the opportunity to build client relationships.
His ability to compete with Plaintiff after the execution of the Agreement posed a very
serious threat fo Plainiif’s business. As such, Plaintiff required Lou Dotoli to execute

the Non-Compete as a part of the Agreement, pursuant to which he was compensated
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for the goodwill which was being sold to Plaintiff as a part of the transaction. The Non-
Compete was negotiated through arms-length negotiations, and was expressly agreed
upon by the parties to the Non-Compete, after they had ample time to consult with
independent legal counsel.

The customers who were transferred to Plaintiff pursuant o the Agreement were
long-standing, near permanent customers, and Defendants admit that as long the
customers were provided competent and successful service, the business relationship
continued to exist. (Defendants’ Brief, pp. 3-4). This is the type of relationship that the
law Intends to protect as a legitimate business interest, See Kuykendall, 322 N.C. at
639, 370 S.E.2d at 383. Accordingly, the Plaintiff has a legitimate interest in taking
reasonable efforts to protect these relationships from the competition of the sellers of
the Businesses, Wherever the relationships may .exist. Seeld.

Defendants’ further admit that the Businesses operated throughout the entire
State of North Carolina from as far west as Burke County to as far east as Wake
County. (Defendants’ Brief, p. 2). As such, when Plaintiff executed the Agreement, it
resultantly purchased the goodwill of the Businesses throughout the entire State of
North Carofina, and accordingly, Plaintiff has the right to protect the customer
relationships and goodwill that it purchased from the Businesses throughaut the State of
North Carolina by enforcing the provisions of the Non-Compete. Furthermore, the
indusiry in which the Businesses, Plaintiff and Defendants operate is a customer eentric
and relationship driven industry, which further amplifies the threat posed to Plaintiif's

business interests by Lou Dotoli,
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Defendants challenge the Non-Compete undér the second prong of the above-
referenced test, and argue that the Non-Compete encompasses too broad of a
geographic area. However, Defendants’ argument does not account for the general rule
that covenants not to compete executed as a part of the sale of a business are afforded
more latitude by the court, and are ﬁot subject fo the same strictness as those
covenants executed between an employee and his employer. Defendants argue that
there is nothing in the record, aside from Lou Dotoli's éffidavit, to establish the specific
areas in North and South Carolina where the Businesses conducted their operations.
However, by his own admission, Lou Dotoli stated that the Businesses operated across
a very wide portion of North Carolina, from Burke County to Wake County. The fact that
Defendants did not operate in the lesser populated areas of the state does not
automatically render the Non-Compete invalid.

Two cases cited by Defendants in their brief, Jewel Box Stores Corp., v. Morrow,

272 N.G. 659, 158 S.E.2d 840 (1968) and Thompson v. Turner, 245 N.C. 478, 96
S.E.2d 283 (1957), support Plaint'r[‘f’s contention that the geographic restriction of North
Carolina is reasonable under the circumstances. Both of those cases state that in
consideration for executing a covenant not io compete, the sellers of a business are
rewarded with receiving a higher price for their business as a result of the goodwill of .
the business. Id. The cases go on to state that whether a geographic restriction is
reasonable hinges on the attendant circumstances and facts of a particular case in
regard to protecting the purchéser from competition from the selier. Id. In this matter,
given that the Businesses operated over a wide portion of North Carolina, that Lou

Dotoli had fostered close and intimate relationships with the customers, that the industry

10
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is very customer centric and customer driven, the restrictions in thé Non-Compete in
regard to North Carolina are reasonable.

| As a result of the aforesaid attendant circumstances surrounding the business
inter_esfs that Plaintiff seeks to protect through the use of the Non-Compete, when
viewed in a light moét favorable to the non-moving party, and when affordéd more
latitude in reasonableness of its terms, the Non-Compete meets the requirements of a
valid covenant not fo compete under pertinent North Carolina law, and as such, the
Non-Compete should be enforced to the fullest extent al[owed by faw within the
pertinent geographic restriction, North Carolina, as Defendants are not entitled to
judgment as a matter of law. |
1L AS A RESULT OF LOU DOTOLI'S BREACH OF THE NON-COMPETITION

AGREEMENT, ENTRY OF INJUNCTIVE RELIEF AND DAMAGES SHOULD_BE
GRANTED AGAINST LOU DOTOLI

A preliminary injunction will ‘be issued when a plaintiff is able to show the
likelihood of success on the merits of his case and if plaintiff is likely to sustain
irreparable loss unless the injunction is issued, or if, in the opinion of the court, issuance
is necessary for the protection of plaintiff's rights during the course of litigation. A.E.P. -

Industries, Inc. v. McClure, 308 N.C. 393, 401, 302 S.E.2d 754, 759-60 (1983). A

plaintiff faces %rreparab!e injury when the injury is one to which the complainant should
not be required to submit or the other party permitted to inflict, and is of such continuous
and frequent recurrence that no reasonable redress can be had in a court of law. 1d.
_Pléinﬁff has established in the first part of this brief that the Non-Compete is valid
and enforceable in Ndrth Carolina, and given that L.ou Dotoli has admitted to his actions

that violate the Non-Compete (Gandino Affidavit, ] 20), Plaintiff has met its burden to

11
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show the Iike!.ihood of success on the merits in this matter. Furthermore, given that
Plaintiff paid a substantial sum to Lou Dotoli for the goodwill and business inferests that
are protected by the Non-Compete, ?iainiiff faces irreparable injury in that Lou Dotoli is
gaining a windfall in this transaction if he is allowed fo continue his practice of violating
the Non-Compete.

~ As such, when viewed in the light most favorable to the non-moving party,
Plaintiff has met his burden of proof in regard to the imposition of preliminary and
permanent injunctive relief.
Hi.  PLAINTIFF HAS SET FORTH SUFFICIENT EVIDENCE TO CREATE A

MATERIAL QUESTION OF FACT IN REGARD TO ITS CLAIM FOR TORTICUS
INTERFERENCE WITH A CONTRACT

To establish a claim for tortious inierference with coniract, a plaintiff must show:
(1} a valid contract between the plainiifi and a third persbn which confers upon the
plaintiff a contractual right against a third person; (2) defendant knows of the contract;
(3) defendant intentionally induces the third person not to perform the contract; (4) and

in doing so acts without justification; (5) resuiting in actual damage to plaintiff. Williams

v. Am. Eagle Alrlines, [nc., 208 N.C. App. 250, 258, 702 S.E.2d 54, 5471 (2010}. An

implied-in-fact contract may be inferred from the conduct of the parties. Ellis Jones, Inc.

v. Western Waterproofing Co., 66 N.C. App. 641, 312 S.E.2d 215 (1984). An implied in

fact contract is a genuine agreement between parties; its femms may not be expressed
in words, or at least not fully in words. Id. The term, implied in fact contract, only
means that the parties had a contract that can be seen in their conduct rather than in

any explicit sef of words. |d.

12
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In this matter, Plaintiff has shown through the affidavit of Mark Gandino, that as a
result of the Agreement, Plaintiff acquired the customer relationships and business
refationships that existed with the Businesses. (Gandino Affidavit, 1i 8). For some period
after the execution of the Agreement, the. customers maintained that relationship with
Piaintiff. Defendants admit that the business relatibnship with its customers continued
indefinitely as long as competent and reasonable services were rendered. As such,
even though there are no express, written contracts, Plaintiff has set forth sufficient
evidence fo show that there were implied-in-fact contracts between Plaintiff and its
customers, which were interfered with by the actions of Lou Dotoli.

Lou Dotoli was fully aware of the relationship between Plaintiff and its customers,
as he helped create the relationships that were transferred from the Businesses to
Plaintiff. Further, Lou Dotoli has admitied that he took actions to induce the customers
to quit doing business with Plaintiff and begin doing busineés with Associated.
(Gandino Affidavit, 9 20). Additionally, his actions were in violation of the Non-
Compete, and as such, his actions were not justified. Finélly, Lou Dotoli's actions have
caused Plaintiff to suffer damages in the form of lost business and lost profits. (Gandino
Afﬁd avit, 1j 23).

Accordingly, for the reasons stated herein, a material question of fact exists as to
whether implied-in-fact contracts existed between Plaintiff and its customers. As such,

Defendanis’ motion for summary judgment must be denied.

13
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Iv. PLAINTIFF'S CLAIM FOR DAMAGES AND ATTORNEYS' FEES UNDER
CHAPTER 75_SHOULD NOT BE_DISMISSED AS LOU DOTOLI HAS
INTENTIONALLY AND MALICIOUSLY VIOLATED A VALID NON-COMPETITION
AGREEMENT AND HE HAS INTENTIONALLY AND MALCIOUSLY INTERFERRED
WITH THE CONTRACTUAL RELATIONSHIPS OF PLAINTIFE

It is well recognized that actions for unfair or deceptive trade practices are
distinct from actions for breach of contract, and that a mere breach of confract, even if
intentional, is not sufficiently unfair or deceptive to sustain an action under N.C. Gen.

Stat. § 76-1.1. Watson Elec. Constr. Co_v. Summit Cos., LLC, 160 N.C. App. 647, 587

S.E.2d 87 (2003). However, if a plaintiff is able show substantal aggravating
circumstances attending a breach of contract, he may recover under the North Carolina
Unfair and Deceptive Trade Practices Act, N.C. Gen. Stat. § 75-1 etseq. Id.

In this matter, since Plaintiff has shown that the Non-Compete is valid, and since
Lou Dotoli has admitted to acting in violation of the Non-Compete, Plaintiffs Chapter 75
does not fail as a matter of law. Furthermore, since Plaintiff has set forth evidence
tending fo show sufficient aggravating factors surrounding the violation of the Non-
Compete by Lou Dotoli, Plaintiff has met its burden of proof to show that sufficient
aggravating factors are aftendant to the violation of the Non-Compete in order to sustain
an action under Chapter 75.

Furthermore, as set forth in section three of this brief, a material question of fact
exists as to the existence of implied-infact contracis between Plaintiff and its
customers. The Chapter 75 claim does not fail as a matter of law as there is an

underlying claim upon which the Chapter 75 claim may attach.

14
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Accordingly, given that there are material questions of fact that must be resolved
regarding Plaintiffs underlying claims that support its Chapter 75 claim, summary
judgment in favor of Defendants would be improper.

V. PLAINTIFF_HAS SET FORTH SUFFICIENT EVIDENCE TO CREATE A

- MATERIAL QUESTION OF FACT IN REGARD TO ITS CLAIM FOR TORTIOUS
INTERFERENCE WITH A PROSPECTIVE ECONOMIC ADVANTAGE

The North Carolina Supreme Court has held that “interference with a man's
business, frade or occupation by maliciously inducing a person not to enter a contract -
with a third person, which he would have éntered into but for the interference, is
actionable if damage proximately ensues." Spartan Equip. Co. v.-Air Placement Equip.
Co., 263 N.C. 549, 559, 140 S.E.2d 3, 11 (1965). Plaintiff has specifically plead in its
Amended Complaint sufficient evidence to establish a cause of action for Tortious
Interference with Prospective Economic Advantage. Lou Dotoli has admitted under
oath that he purposely and maliciously sought to obtain the business of the current
custorners of Plaintiff in an effort fo gain business for Associated and take business
away from Plaintiff. (Gandino Affidavit, §f 21; Deposition of Lou Do’éoli, pp. 63-66). He
further admits in his response to Plaintiffs Interrogatory No. 14 that Associated has
obtained businesrs from customers of Plaintiff that were fransferred to Plaintiff from the
~ Businesses.

In this matter, Plaintiff has set forth sufficient evidence to create a material
question of fact as to whether Defendants’ interference with the business relationships
that existed between Plaintiff and its customers caused injury to Plaintiff as a result of
the customers taking their business to Associated. As a material question of fact exists

in regard o this claim, Defendants’ Motion for Summary Judgment should be denied.

15
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V. CONCLUSION

For the reasons set forth hereinabove and at any oral argument of this matter,

Defendants’ Motion for Summary Judgment should be denied.

SISTN
This the &> _ day of September, 2013,
JONES, CHILDERS, McLURKIN
& DONALDSON, PLLG
Attorneys for the Plaintiff

N e &e«,ﬂy@m

Kevin C. Donaidson

P.0O. Box 3010

Mooresville, NC 28117
Telephone: (704) 664-1127
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CERTIFICATE OF SERVICE

| hereby certify that service of the foregoing BRIEF IN OPPOSITON OF
DEFENDANTS’ MOTION FOR SUMMARY was made upon the attorney of record for
Defendants by facsimile transmission, addressed as follows:

Douglas G. Eisele

Eisele, Ashbumn, Greene & Chapman, P.A.
P.O. Box 1108 '

Statesville, NC 28687-1108

Fax: (704) 924-9727

?
This the QS day of September, 2013.

JONES, CHILDERS, McLURKIN
& DONALDSON, PLLC
Attorneys for the Plaintiff

By;%/u:\ C {§M}\ﬁh\

Kevin C. Donaldson

P.C. Box 3010

Mooresviile, NC 28117
Telephone: (704) 664-1127

17




LLC, Ludine Dotoli and
Cheryl Dotoli, :
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NORTH CAROLINA ' IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
IREDELL COUNTY : 12 Cv8 1519 = £
. _'~f‘ Ek} [vor)
Beverage Systems of the ) g i B .
Carolinas, LLC,- ) Lo T e
) S Lo
Plaintiff ) =T s I
) ' . & @ o7
vs. ) ORDER GRANTING DEFENDANES’ s
- . ) MOTION FOR SUMMARY JUDGMENT ...
Associated Beverage Repair,) o D
}
)
)
)

Defendants

This cause was before the Court on September 30, 2013, upon
Motion filed by the Defendants for Summary Judgment seeking the
dismissal of all of the claims alleged by the Plaintiff in ﬁhis
cause.

Upon review of the file, the Briefs filed by respective
counsel for the parties, in support of and in opposition to the
Motion, and upon consideration of oral argument of counsel for all
the parties, it is |

ORDERED, That the Motiocn for Summary Judgment filed by the

Defendants on September 11, 2013, be and is hereby Granted in

all respects.

This ﬁgday of October, 2013. D
y AQ

f 7. T Jbdge Pre51d1ng
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF IREDELL FILE NO: 12 CVvS 1519

BEVERAGE SYSTEMS OF THE )
CAROLINAS, LLG, |
)
Plaintiff, )
)
vs. ) NOTICE OF APPEAL
)
ASSOCIATED BEVERAGE REPARR, } Fo2 B
LLC, LUDINE DOTOLI, and CHERYL. ) PE g
DOTOLI, ) I - e R,
) 28 B
Defendants. ) s m .":
E 5 i’w;

TAKE NOTICE that Plaintiff, Beverage Systems of the Cafolinas; LLE pursuant

' to Rule 3 of the North Carolina Rules of Appellate Procedure, hereby gives notice of

appeal to the North Carolina Court of Appeals from the Order signed QOctober 3, 2013,
by the Honorable A, Robinson Hassell, Superior Court Judge, and filed with the irédeli
County Clerk of Superior Couri on October 3, 2013, granting Plaintifs N.C.R. Civ. P. 56

Motion for Summary Judgment on all claims alleged by Plaintiff in this mater.

™ .
This the 2?3 day of October, 2013.

JONES, CHILDERS, McLURKIN & DONALDSON, PLLC

oK Sovddoon

Kevin C. Donaldson
Attorneys for Plaintiff-Appellant
P.C. Box 3010

Mooresyville, North Carolina 28117
(704) 664-1127

State Bar No. 26663
kevindonaldson@jermdiavy.com
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CERTIFICATE OF SERVICE

I hereby ceriify that service of the foregoing NOTIGE OF APPEAL was made
upon the attemey of record for Defendants by the deposit of a frue copy of same in the
United States mail, postage prepaid, addressed as follows: .
Douglas G. Eisele '
Eisele, Ashbum, Greene & Chapman, P.A. i
P.O. Box 1108 :
Statesville, NC 28687-1108
Fax: (704) 924-9727 =

3 A LEODY TrEga

L
_j-
This the L3 day of Ootober, 2013,

Bl OV BT 1MW

o

JONES, CHILDERS, McLURKIN & bONALDSSN, PLLC

B)r%"‘:\c'cg\g"wj% : |

Kevin C. Donaldson _
Attomeys for Plaintif-Appellant
P.O. Box 3010 _

Mooresville, North Caroling 28117
(704) 664-1127

State Bar No. 26663
kevindonaldson@jecmdlaw.com
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STATEMENT OF TRANSCRIPT OPTION

Per Appellate Rules 7(b) and 9(c¢), -the transcript of the
entire proceedings in this case, taken by Pamela A. Harris,
Court Reporter, Iredell County Superior Court, on 30 September
2013, consisting of 24 pages, numbersd 1-24, hound in one
volume, will be electronically f£filed by Pamela A. Harris
promptly once a docket number is assigned to this appeal.




-252-

STATE OF NORTH CAROLINA [N THE GENERAL COURT OF JUSTIGE 2, e
_ SUPERIORCOURTDIVISION o & "z
COUNTY OF IREDELL FILE NO: 12 CVS 1519 S AR
YT TR
BEVERAGE SYSTEMS OF THE ) o 2 7
CAROLINAS, L1.C, } N9
) N -
Plaintf, ) \ T
) A
vs. ) TRANSCRIPT DOCUMENTATION
)
ASSOCIATED BEVERAGE REPAIR, )
LLC, LUDINE DOTOLI, and CHERYL )
DOTOLI, }
)
Defendanis. )

- Pursuant fo Rule 7(@)(1) of the North Carolina Rules of Appellate Procedure,

- Plaintiff Beverage Systems of the Carolinas, LLC, through counsel, hereby files a copy
- of its agreement with Pamela Harris, Official Court Reporter, Iredell County Superior
Court, 221 E Water St., Statesville, NC 28677 to contract for the transcription of the
proceedings that took place on September 30, 2013, in this action. A copy of said
~ contract is attached hereto and incorporated as Exhibit A.

This the 6% day of November, 2013
- JONES, CHILDERS, McLURKIN & DONALDSON, PLLC

By%"al\ C QWUZ/&:

Kevin C. Donaldson

-Attorneys for Plaintiff-Appellant
P.0O. Box 3010
Mooresvifle, North Carolina 28117
(704) 664-1127
State Bar No. 26663
kevindonaldson@jcmdlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing TRANSCRIPT DOCUMENTATION
was made upon the attomey of record for Defendants by the deposit of a frue copy of

same in the United States mail, postage prepaid, addressed as follows:

B m S
Douglas G. Eisele e B
Eisele, Ashburn, Greene & Chapman, P.A. @ =
P.Q. Box 1108 b e
Statesville, NG 28687-1108 8 =
Fax: (704) 924-9727 | = =
: (o i"\ P
This the day of November, 2013. i By

JONES, CHILDERS, McLURKIN & DONALDSON, PLLC

By: %\/\‘,\(\' w
Kevin C. Donaldson

Attorneys for Plaintiff-Appellant
P.0O. Box 3010

Mooresviile, Norih Caralina 28117
(704) 664-1127

State Bar No. 26663 :
kevindonaldson@jcmdlaw.com
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~  T.C.HOMESLEY.JR.
WALTER H. JONES. JR.
MARE, L. CHILDERS
ELISE 8. McLURKIN HORTON

KEVIN €, DONALDSON - JONES CHILDERS McLURKIN DONALDSON

RIGHARD M. WEBB
atto
DENNIS W. DORSEY roeys at law

TRICIA LR, LETARTE. OF COUNSEL

November 8, 2013

Pamela Harmris

Official Court Reporter

Iredeil County Superior Court
221 E Water St.

Statesville, NC 28677

Re: Beverage Systems of the Carolinas, LLC v. Associafed Beverage Repair,
LLC, Ludine Dotoli, and Cheryl Dofolf
Iredell County Supearior Court Case No: 12 CV8 1518

Dear Ms. Harris:

As we discussed by telephone earlier today, this letfer confirms our contract for a
transcript for the appeal in the abovereferenced case. We have agreed that you will
prepare a complete transcript of the proceedings that took place in this case on
Seplember 30, 2013. We have agreed that we will pay your usual and customary fees
for this transcription. :

Rule 7(b) of the North Carolina Rules of Appellate Procedure makes this
transcript due in’ electronic *PDF” format sixty (60) days after service of this contract.
We would appreciate receiving the transcript as soon as possible. lf, however,
circumstances arise thatf will make it difficult for you to meet that deadline, please let me
know at once, and I will assist you in obtaining an extension. Please email a copy of the
transcript to Kevin Donaldson at kevindonaldson@jemdiaw.com, and Dennis Dorsey at
dennisdorsey@jcindiaw.com.

Sincerely,
JONES, CHILDERS, McLURKIN & DONALDSON, PLLC

%«(’ §<9~=—W@7,%

Kevin C. Donaldson

KCD/dwd | '
| Ex. A

N

Joxzs, CRILDERS, MCLURRIN & Donarosox, PLLC | 140 Welion Way | P.O. Box 3010 | Mooresville, NG s8117
OGENERAL PRACTICE P 704.664.1127 F 704.663.0939 | krar Esrars P 704.664.2145 F 704.664.58596 | www,JCMDLaw.com
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STATEOFNORTHCAROLINA =~ . INTHE GENERAL COURT OF JUSTICE

- SUPERIOR COURT DIVISION
COUNTY OF IREDELL i E D CASE NO. 12-CVS-1519
aadB B

M TR FO27
BEVERAGE SYSTEMS OF THE CAROLINAS LG, ) o

RERELL
Plaintiff,

BY

VS.

ASSOCIATED BEVERAGE REPAIR, LLC,
LUDINE DOTOLI and CHERYL DOTOLL

Defendants.

)
)
)
)
)
)

This is to certify that the transcript of the motion hearing held on September 30, 2013 in the above-
entitled case ' :
was requested of Pamela A. Harris on the 6th day of November, 2013 and was delivered via e-mail to the
parties listed below on the 19th day of December, 2013.

& o
Pamela A. Harris, RPR.
Official Court Reporter.

Dennis W. Dorsey,
Attorney at Law,

P.0. Box 3010,
Mooresville, NC 28117
On behalf of Plaintiff.

Douglas G. Eisele,
Attorney at Law,
P.0.Box 1108,
Statesville, NC 28677
On behalf of Defendants.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

| SUPERIOR COURT DIVISION _
COUNTY OF IREDELL CFILENO:12CVS1519 _ 2B B A
2 2 -
BEVERAGE SYSTEMS OF THE ) T 9 v
CAROLINAS; LLC, ) 2. ° ™
| ) Elc e
Plaintiff-Appellant, ) E
) o %
s, ) CERTIFICATEOF SERVICE %, R
) 3
ASSOCIATED BEVERAGE REPAIR, )
LLC, LUDINE DOTOLY, and GHERYL )
DOTOL, )
)
Defendants-Appellees. )

The undersigned does hereby cetlify that he has this day duly served
Defendants-Appeliees’ Counsel with a copy of the following documents: (1) Court
Reporter’s Certificate of Delivery, which was filed pursuant to Rule 7(b)(2) of the North
Carolina Rules of Appeliate Procedure, and (2) a hard-copy of the transcript of the
hearing in ‘this"matter held on September 30, 2013, which is the subject of this appeal.
Service was completed by a deposit of the documents with fhe United States Postal
Service, postage prepaid, addressed to the Defendants-Appellees’ attorney, to wit:

Douglas G. Eisele

Eisele, Ashburn, Greene & Chapman, P.A.
P.O. Box 1108

Statesville, NC 28687-1108

This the 27% day of December, 2013
JONES, CHILDERS, McLURKIN & DONALDSON, PLLC

By: %) f'{\ /7‘\/,’—

De’nnis\w@ /
Attorneys forPigintiff-Appellant

P.0O. Box 3010

Mooresville, North Carolina 28117
(704) 664-1127

State Bar No. 44350
dennisdorsey@jcmdlaw.com
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STIPULATION SETTLING RECORD ON APPEAL

Counsel for the Appellant and Appellees stipulate as follows:

1. The proposed record on appeal was timely served on 23
January 2014. The certificate showing service of the proposed
record may be omitted from the settled record.

2. The record on appeal was settled by stipulation of the
parties on 7 February 2014.

3. All captions, signatures, headings of papers,
certificates of service and documents filed with the trial court
that are not necessary for an understanding of the appeal may be
omitted from the record, except as required by Rule 9 of the
Rules of Appellate Procedure.

4. The parties have undergone a reasonable search for
duplicative or substantially similar documents in the record.
For voluminous duplicates, a slip sheet has been inserted into
the record indicating where in the record the exhibit is set
forth in its entirety.

5. The wparties stipulate that the following documents
constitute the agreed-upon record on appeal to be filed with the
Clerk of the Court of Appeals:

a. This printed record on appeal, consisting of
pages i-iii and 1 to 261; and

b. The trial transcript described in the Statement
of Transcript Option, (R p 7), (which will be submitted by
the court reporter upon receipt of a docket number for the
appeal) .

6. That all documents contained in the record on appeal
were timely served and that all hearings on motions filed with
the trial court were properly noticed.
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1A
This—-l day of ﬁiwm.rbv , 2014.
[/}

For the Plaintiff-Appellant: CﬁT{;¢om\(ﬁ‘ :§E;'9WN<XZJ24?\

Kevin Donaldson

For the Defendants-Appellees: 6%9471712/ 25;/12/

Doug G. Eiffele’
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ISSUE ON APPEAL

Pursuant to Rule 10 of the WNorth Carolina Rules of
Appellate Procedure, Plaintiff-Appellant intends to present the
following proposed issue on appeal:

1. Did the trial court err in granting Defendants’ Motion
for Summary Judgment on all Issues pursuant to N.C. R. Civ. P.
567
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IDENTIFICATION OF COUNSEL FOR THE APPEAL

For the Appellant: Jcnes, Childers, McLurkin & Donaldson, PLLC

Kevin C. Donaldson

State Bar No.: 26663

(704) 664-1127
kevindonaldson@jcmdlaw. com

Dennis W. Dorsey

State Bar No.: 44350
{(704) ¢664-1127
dennisdorsey@jcmdlaw. com

P.O. Box 3010
Mooresville, NC 28117

For the Appellees: Eisele; Ashburn, Greene & Chapman, P.A.

Douglas G. Eisele
State Bar No.: 4930
{704) 878-6400
gbleel@gmail.com

P.O. Box 1108
Statesvillie, NC 28687-1108
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CERTIFICATE OF SERVICE OF SETTLED RECORD ON APPEAL

I hereby certify that I served a copy of the foregoing
Settled Record on Appeal on counsel for Defendants-Appellees by
DEPOSITING A COPY ENCLOSED IN A FIRST-CLASS POSTAGE PAID PACKAGE
INTO A DEPOSITORY UNDER THE EXCLUSIVE CARE AND CUSTODY OF THE
UNITED STATES POSTAL SERVICE this | l+X\ day of February, 2014,
addressed as follows:

.Eisele, Ashburn, Greens & Chapman, P.A.
Douglas G. Eisele : '
P.0O. Box 1108

320 W Broad St.

Statesville, NC 28687-1108

JONES, CHILDERS, URKIN & DONALDSON, PLLC
By: (“’

Kevin C. Donaldson

Attorney for Plaintiff-Appellant
P.O. Box 3010

Mooresvillie, NC 28117

State Bar No.: 26663

(704) 664-1127 '
kevindonaldson@ijcmdlaw. com

By: FDM’J’C\}),—D /—C

Dennis W. Dorsey

Attorney for Plaintiff-Appellant
P.O. Box 3010

Mooresville, NC 28117

State Bar No.: 44350

(704) 664-1127
dennisdorsey@jcmdlaw. com




