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PETITION FOR DISCRETIONARY REVIEW  
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TO THE SUPREME COURT OF NORTH CAROLINA:  

Jerry R. Tillett, the Senior Resident Superior Court Judge 

of the First Judicial District (“Judge Tillett”), by and through 

counsel, submits this petition for discretionary review pursuant 

to Rule 15 of the Rules of Appellate Procedure and N.C. Gen. 

Stat. § 7A-31.  In furtherance thereof, Judge Tillett shows unto 

the Court the following:  

Issue for which Discretionary Review is Sought 

Judge Tillett, the petitioner, sets forth one primary issue 

for this Court’s review: Does the State Bar and the Disciplinary 

Hearing Commission (“DHC”) have the jurisdictional authority to 

discipline a judge of the General Court of Justice for conduct 
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as a judge for which the judge has already been disciplined by 

the Judicial Standards Commission?  

 This Court should answer in the negative, and hold that the 

State Bar is without jurisdiction to discipline a judge or 

justice of the General Court of Justice. Only this Court has 

authority to discipline a judge or justice under Article IV, 

Section 17(2) of the North Carolina Constitution, Chapter 7A of 

the North Carolina General Statutes, and several decisions of 

this Court.1  See, e.g., In re Martin, 295 N.C. 291, 300, 254 

S.E.2d 766, 772 (1978)(“we are of the opinion that ratification 

of the [Constitutional] amendment carried with it an expression 

of the will of the people that the Constitution be amended so as 

to empower the Legislature to confer upon [the Supreme] Court 

original jurisdiction over the censure and removal of judges”); 

In re Inquiry Concerning a Judge, 356 N.C. 389, 398, 584 S.E.2d 

260, 266 (2002) (holding that final authority to discipline a 

judge lies solely with the Supreme Court).   

 Judge Tillett also sets forth those issues raised in his 

motion to dismiss, which was denied by the DHC, and his Answer.  

Judge Tillett’s motion to dismiss and Answer are at Appendix 1-

16 and 17-75.     

                                                 
1 This is not to suggest that the General Assembly is without authority to 

remove a judge or justice through its impeachment powers as stated in Article 

IV, Section 17(1) of the North Carolina Constitution. 
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STATEMENT OF FACTS 

 Judge Tillett is the Senior Resident Superior Court Judge 

for North Carolina’s First Judicial District.  He was initially 

appointed to the bench in 1993, and has served since that time.  

Judge Tillett was re-elected for an eight (8) year term in 2010.   

 On 8 March 2013, the Judicial Standards Commission (“JSC”) 

issued a Public Reprimand to Judge Tillett regarding his in-

chambers conduct directed toward the District Attorney’s office 

and certain officials of the Town of Kill Devil Hills.  A copy 

of the Public Reprimand is attached hereto as Appendix 52-57. 

The State Bar has filed a Complaint against Judge Tillett based 

on the same conduct and transactions that gave rise to the JSC’s 

Public Reprimand.     

 The State Bar’s Complaint against Judge Tillett was filed 

on 6 March 2015, nearly two (2) years to the day in which the 

JSC’s Public Reprimand relating to the same conduct was filed (8 

March 2013).  A copy of the State Bar Complaint is attached 

hereto as Appendix 58-68.  The conduct alleged in the Complaint 

is substantially similar to the allegations contained in the JSC 

complaint and Public Reprimand.  By initiating the Complaint, 

the State Bar is attempting to discipline Judge Tillett for 

conduct he engaged in while acting in his capacity as a superior 

court judge.  Ex. B ¶¶ 3, 36, 52, and 76.  The State Bar 
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concedes this point several times through its Complaint.  Ex. B, 

¶¶ 3, 36, 76.  Additionally, the State Bar makes no allegations 

that Judge Tillett was “practicing law” in the State of North 

Carolina, nor can it.    

 The sole original and exclusive jurisdiction to discipline 

the judges and justices lies with the Supreme Court of North 

Carolina.  See N.C. Gen. Stat. § N.C. Gen. Sta. § 7A-374.1.   

Despite this, the DHC denied Judge Tillett’s motion to dismiss 

(attached hereto as Appendix 69) without notice that the matter 

was being considered, and without any opportunity to submit a 

brief in support of the motion to dismiss. 

 Judge Tillett has appealed that matter to the Court of 

Appeals, file number 15-610.  Prior to the Court of Appeals 

ruling, however, Judge Tillett is seeking review from this Court 

pursuant to this Petition for Discretionary Review.   

BASIS UPON WHICH PETITION FOR DISCRETIONARY REVIEW SHOULD ISSUE 

 Because petitioner is seeking certification before a 

determination of the cause by the Court of Appeals, this Court 

reviews the following factors in determining whether it should 

grant a Petition for Discretionary Review:  

(1) The subject matter of the appeal has significant 

public interest, or 
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(2) The cause involves legal principles of major 

significance to the jurisprudence of the State, 

or 

 

(3) Delay in final adjudication is likely to result 

from failure to certify and thereby cause 

substantial harm, or 

 

(4) The work load of the courts of the appellate 

division is such that the expeditious 

administration of justice requires certification. 

 

N.C. Gen. Stat. § 7A-31(b), see also N.C. R. App. P. 15(c).   

 The statute authorizing this Court’s certification 

identifies the factors in the disjunctive, although all four 

basis are addressed in the below argument:  

I. The subject matter of Judge Tillett’s appeal has 

significant public interest and involves legal 

principles of major significance to the jurisprudence 

of the State. 

 

Judge Tillett appeal raises important jurisdictional issues 

and constitutional issue.   

This Court has previously held “that a jurisdictional 

dispute between the superior court and the North Carolina State 

Bar” involves “a matter of public interest, is of general 

importance, and deserves prompt resolution.”  N. Carolina State 

Bar v. Randolph, 325 N.C. 699, 701, 386 S.E.2d 185, 186 (1989).  

In Randolph, this Court granted “discretionary review prior to a 

determination by the Court of Appeals pursuant to N.C.G.S. § 7A-
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31(b)” of an order of the superior court.  Id. at 700, 286 

S.E.2d at 185.   

In that case, a former client filed a civil action and a 

state bar grievance against the lawyer-defendant.  Id. at 700, 

286 S.E.2d at 186.  Both the State Bar and the superior court 

“exonerated” the lawyer-defendant of any wrongdoing.  Id.  The 

appeal arose, however, upon the superior court’s order 

purporting to dismiss the State Bar grievance proceeding filed 

by the State Bar.  Id. at 701, 286 S.E.2d at 186.  The State Bar 

filed a Rule 60 motion to modify the superior court’s judgement, 

seeking “to delete those portions naming [the State Bar] as a 

party and dismissing the grievance.”  Id.  The motion was denied 

by the trial court, and the State Bar appealed.   

On appeal, the lawyer-defendant argued that “because both 

the trial court and the plaintiff have exonerated him of any 

wrongdoing, no controversy exists,” and the appeal has been 

mooted.  Id.  This Court rejected the argument, noting that 

“[e]ven if moot . . . this Court may, if it chooses, consider a 

question that involves a matter of public interest, is of 

general importance, and deserves prompt attention.”  Id.  A 

“dispute between the superior court and the North Carolina State 

Bar presents just such a question.”  Id. (ultimately concluding 
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that the State Bar and superior courts have concurrent 

jurisdiction under Chapter 84 to discipline attorneys).   

Likewise, in this case, Judge Tillett raises the issue of 

the State Bar’s jurisdiction to discipline judges or justices of 

the General Court of Justice.  Specifically, Judge Tillett 

argues in his motion to dismiss and writ of superseades filed 

with the Court of Appeals2 that this Court has the exclusive 

jurisdiction to discipline judges and justices of the General 

Courts of Justice of North Carolina.  The Constitution of North 

Carolina, Acts of the General Assembly, and this Court’s 

precedent conclusively establish this point of law.  Despite 

this clear law, the State Bar has filed a Complaint against 

Judge Tillett seeking for discipline him for conduct that 

occurred while he was acting as a judge.   

A. This Court has exclusive jurisdiction to discipline 

judges or justices of the General Courts of Justice. 

   

It is well-settled that this Court has original 

jurisdiction to discipline judges, and the Legislature did not 

provide any means by which the State Bar could discipline a 

sitting judge or justice.  

The “[f]inal authority to discipline judges lies solely 

with the Supreme Court.”  In re Inquiry Concerning a Judge, 356 

                                                 
2 Both documents are attached hereto.  



-8- 

 

 

N.C. at 398, 584 S.E.2d at 266.  Specifically, Sections 7A-376 

and 7A-377 of the General Statutes “authorize and empower the 

[Supreme] Court, unfettered in its adjudication by the 

recommendation of the [Judicial Standards] Commission, to make 

the final judgement whether to censure” a judge or justice.  Id.  

The means by which to discipline a judge or justice is 

clear: “[t]he procedure for discipline of any judge or justice 

of the General Court of Justice shall be in accordance with this 

Article [30 of Chapter 7A].”  N.C. Gen. Stat. § 7A-374.1 

(emphasis supplied). The statutory framework provides for the 

JSC to first determine whether a “judge has engaged in conduct 

that violates the North Carolina Code of Judicial Conduct as 

adopted by the Supreme Court[.]”  N.C. Gen. Stat. § 7A-376(a).  

Upon the recommendation of the JSC, this Court may, but is not 

required, to “issue a public reprimand, censure, suspend, or 

remove any judge” for, among other things, “conduct prejudicial 

to the administration of justice[.]”  N.C. Gen. Stat. § 7A-

376(b).  There is no mechanism whatsoever for the State Bar to 

be involved in the discipline of a judge or justice.   

Indeed, Article IV, Section 17(2), of the North Carolina 

Constitution provides, in part, that “[t]The General Assembly 

shall prescribe a procedure . . . for the censure and removal of 

a Justice or Judge of the General Court of Justice for . . . 
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conduct prejudicial to the administration of justice[.]”  The 

procedure prescribed by the General Assembly is the Judicial 

Standards Act, which is codified in Chapter 7A.  In re Martin, 

295 N.C. 291, 300, 254 S.E.2d 766, 771 (1978).  This Court has 

conclusively ruled that “we are of the opinion that ratification 

of the [Constitutional] amendment carried with it an expression 

of the will of the people that the Constitution be amended so as 

to empower the Legislature to confer upon [the Supreme] Court 

original jurisdiction over the censure and removal of judges.”  

Id. at 300, 254 S.E.2d at 772.   

The State Bar’s attempt to exercise jurisdiction is in 

contravention of the North Carolina Constitution, which 

“expresses the will of the people of this State and is, 

therefore, the supreme law of the land.”  Id. at 299, 254 S.E.2d 

at 771.  The State Bar has on at least two (2) separate 

occasions recognized its limited jurisdictional reach. 

  As recently as 2013, the State Bar opined that: “Opinion 

on the professional conduct of judicial officers is outside the 

purview of the Ethics Committee.”  2013 Formal Ethics Opinion 6 

(emphasis supplied). As a result, “no opinion will be offered in 

response” to whether a judge “violate[d] the Rules of 

Professional Conduct or the Code of Judicial Conduct[.]”  2013 

Formal Ethics Opinion 6.  This Opinion is attached hereto at 
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Appendix 11-12.  Further, in RPC 208 (filed July 21, 1995), the 

State Bar opined that: “Judges are subject to the Code of 

Judicial Conduct and the regulation of the Judicial Standards 

Commission. Therefore, no opinion is expressed as to the ethical 

duty of a judge in this situation.”  RPC 208 (emphasis 

supplied).  RPC 208 is attached hereto at Appendix 13-14. 

Moreover, there are no factual or even conclusory 

allegations in the Complaint that Judge Tillett was “practicing 

law.” The Complaint, on its face, discloses that “[a]t all 

relevant times to this Complaint, Defendant was a Superior Court 

Judge of the First Judicial District[.]”  Ex. A. ¶ 3 (emphasis 

supplied).  As part of the allegations against Judge Tillett, 

the State Bar claims that Judge Tillett improperly wrote a 

letter “on Defendant’s judicial letterhead and was signed by 

Defendant in his capacity of a superior court judge.” Ex. A, ¶ 

36 (emphasis supplied).  Later, the State Bar alleges that Judge 

Tillett sent a second letter that “was written on Defendant’s 

judicial letterhead and was signed by Defendant in his capacity 

as superior court judge.” Ex. A, ¶ 76 (emphasis supplied). These 

allegations do not support the State Bar’s exercise of 

jurisdiction.    
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Accordingly, this Court should grant Judge Tillett’s 

Petition for Discretionary Review, as he has raised an issue of 

substantial legal importance.   

B. Judge Tillett’s Appeal Raises Significant Constitutional 
Issues. 

 

Judge Tillett’s appeal raises significant constitutional 

issues, as such this Court should grant his Petition for 

Discretionary Review.  

First, as discussed above, this Court’s jurisdiction to 

discipline judges and justices of the General Court of Justice 

is codified in Article IV, Section 17(2) of the North Carolina 

Constitution.  Those arguments have been previously set out 

herein.  

Second, Judge Tillett has raised due process issues related 

to the fundamental fairness of the DHC proceeding below.  Due 

process is “a flexible concept, to insure fundamental fairness 

in judicial or administrative proceedings which may adversely 

affect the protected rights of an individual.”  In re Lamm, 116 

N.C. App. 382, 385, 448 S.E.2d 125, 128 (1994) aff’d, 341 N.C. 

196, 458 S.E.2d 921 (1995).  Due process requires an unimpaired 

opportunity to controvert the allegations in the Complaint. 

Tillett will unquestionably be denied that opportunity.  Id.  
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In contravention of these due process rights, the State Bar 

is seeking to punish Judge Tillett for conduct that has already 

been completely and fully adjudicated by the JSC.  The State Bar 

is attempting to cease on these judicially established facts3 in 

order to apply a punishment it deems appropriate.  Not only does 

the DHC proceeding smack of a Double Jeopardy violation, in 

essence, the State Bar and DHC are seeking to establish 

themselves as a super review committee over and above this 

Court’s authority to discipline judges and justices of the 

General Court of Justice.   This Court should not allow the 

State Bar and DHC to define their own jurisdiction in violation 

of the Constitution and in violation of Judge Tillett’s due 

process rights.   

Finally, The DHC is not an independent, unbiased tribunal.  

The process by which the hearing panel was selected failed to 

assure that the allegations against Tillett will be fairly and 

objectively considered in that an interested or interested 

parties were involved in the selection of its members.  The 

Chairman of the DHC is the attorney for an interested party.  

Tillett is informed and believes that members of the DHC and the 

panel were appointed by the current Chairman of the DHC. 

                                                 
3 Judge Tillett does not waive any argument or right to challenge the findings 

of fact concluded in the JSC proceeding. 
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Accordingly, this Court should grant Judge Tillett’s 

Petition for Discretionary Review.   

II. Delay in final adjudication is likely to result 

from failure to certify and thereby cause 

substantial harm; The work load of the courts of 

the appellate division is such that the 

expeditious administration of justice requires 

certification. 

 

Delay in final adjudication is likely to result from 

failure to certify and thereby cause substantial harm.  In 

addition, the Court of Appeals’ workload is such that 

expeditious administration of justice requires certification.   

The State Bar and DHC have currently scheduled Judge 

Tillett’s Hearing for the week of October 26, 2015. The State 

Bar failed to provide Judge Tillett with a hearing on his motion 

to dismiss the complaint for lack of jurisdiction.  The DHC has 

also denied Judge Tillett’s motion to stay.  The order denying 

the motion to stay is attached hereto as Appendix 70.  The Court 

of Appeals denied Judge Tillett’s Writ of Superseades, which 

would have stayed the DHC matter pending appeal.   

Judge Tillett’s brief to the Court of Appeals is due on 

June 26, 2015, and the State Bar’s is due on or about July 27, 

2015.  At present, no hearing date has been set by the Court of 

Appeals, but assume that the hearing date is in mid-August of 

2015, and the Court of Appeals decides the case within ninety 
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(90) days,4 it will be mid-November of 2015 by the time a 

decision is rendered, after the DHC hearing.    

  Thus, absent this Court’s allowance of Judge Tillett’s 

Petition for Discretionary Review, it is likely that a full 

evidentiary hearing and trial before the DHC will occur.   

CONCLUSION 

 
 The issues raised in this Petition are of significant 

public concern and raise legal principles of major significance.  

As such, this Court should grant Judge Tillett’s Petition for 

Discretionary Review. 

 Respectfully submitted, this the 22nd day of June, 2015. 

 

___/s/ Norman W. Shearin_____ 

Norman W. Shearin 

NC State Bar No.: 3956 

nshearin@vanblk.com 

 

 

 I certify that all of the attorneys listed below have 

authorized me to list their names on this document as if they 

had personally signed it.  

 

 

    /s/ David P. Ferrell  

David P. Ferrell 

NC. State Bar No.: 23097 

dferrell@vanblk.com  

 

 

    /s/ Kevin A. Rust  

Kevin A. Rust 

                                                 
4 It is understood that the Court of Appeals either did or does attempt to 

file a decision within ninety (90) days of the hearing date.   
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NC. State Bar No.: 35836 

krust@vanblk.com 

Vandeventer Black LLP 

Post Office Box 2599 

Raleigh, North Carolina 27602-2599 

Telephone: (919) 754-1171 

Facsimile: (919) 754-1317 

Attorneys for The Honorable Jerry 

R. Tillett, Senior Resident 

Superior Court Judge   
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CERTIFICATE OF SERVICE 

 

This is to certify that the undersigned has this date 

served a copy of the foregoing PETITION FOR DISCRETIONARY REVIEW 

upon the parties, by depositing the same in the United States 

mail, addressed as follows: 

 

G. Patrick Murphy 

Jennifer A. Porter 

The North Carolina State Bar 

PO Box 25908 

Raleigh, NC 27611 

Attorneys for Plaintiff 

 

 

This the 22nd day of June, 2015. 

 

 

 

 

____/s/ Norman W. Shearin____ 

Norman W. Shearin 

Attorney for Petitioner 
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