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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA: 

  

 Pursuant to Rules 8(a), 23(a), and 31(e) of the North Carolina Rules of 

Appellate Procedure, the City of Asheville respectfully petitions this Court to issue 

a writ of supersedeas and a temporary stay of the enforcement of the decree in City 

of Asheville v. State, No. COA14-1255, slip op. (N.C. Ct. App. Oct. 6, 2015) 

[Attachment A to this petition and motion].  
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 Along with this petition and motion, the City has filed a timely petition for 

rehearing of this Court’s October 6 decision.  As shown below, the stay sought 

here is needed to preserve the status quo while the Court considers the City’s 

petition for rehearing.   

 The State and the Metropolitan Sewerage District of Buncombe County do 

not oppose this petition and motion. 

BACKGROUND 

 In 2013, the General Assembly enacted a statute that ended the City’s 

authority to operate its municipal water system.  Attachment A at 1-2.  The statute 

directed a transfer of the ownership and operation of the water system to a newly 

created Metropolitan Sewer and Water District.  See Act of May 14, 2013, ch. 50, 

§§ 1(a)-1(f), 2013 N.C. Sess. Laws 118, 118-19, amended by Act of Aug. 23, 

2013, ch. 388, §§ 4-5, 2013 N.C. Sess. Laws 1605, 1618; Attachment A at 3-4. 

The City filed this lawsuit, arguing that the 2013 enactment violates the 

United States Constitution, the North Carolina Constitution, and a North Carolina 

statute.  Attachment A at 5-6 & n.2.  The case was designated as exceptional under 

North Carolina General Rule of Practice 2.1 and assigned to the Honorable 

Howard E. Manning, Jr. 
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 The State moved to dismiss, arguing that the City lacked standing.  Id. at 4.  

The State also moved for summary judgment on the merits.  The City, too, moved 

for summary judgment in its favor.  Id. 

The trial court denied the State’s motions, but granted the City’s summary-

judgment motion.  Id.  The trial court declared that the involuntary transfer of the 

water system violates three provisions of the North Carolina Constitution:  (1) the 

article II, section 24 prohibition on certain local laws, (2) the “law of the land” 

clause in article I, section 19, and (3) the prohibition (stemming from article I, 

section 19 and 35) on the taking of property without just compensation.  Id. at 5-6.  

The court enjoined the transfer of the water system.  Id. at 4. 

 On 6 October 2015, this Court reversed the trial court’s decision on the 

merits.  Id. at 24.  The Court’s mandate issued on 26 October 2015.   

The City has filed a timely petition for rehearing of the Court’s October 6 

decision.   
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REASONS WHY A WRIT OF SUPERSEDEAS SHOULD ISSUE 

I. THE BALANCE OF HARMS FAVORS MAINTAINING THE STATUS  

QUO WHILE THIS COURT CONSIDERS THE CITY’S REHEARING 

PETITION. 

 

The circumstances here justify a writ of supersedeas.   

The trial court enjoined the involuntary transfer of a massive water system.  

This Court’s decree has reversed that injunction.  Thus, in the absence of a stay, 

the 2013 statute will require the City to begin the costly and complex transfer of its 

water system to the newly formed Metropolitan Sewer and Water District.   

The need to stay the effect of the 2013 statute becomes clear when one 

focuses on the cost and complexity of the transfer ordered by the statute: 

 The Asheville water system serves over 50,000 customer accounts, 

including residential, commercial, industrial, and institutional users.  

(Doc. Ex. 2)  

 The system contains thousands of miles of water lines and dozens of 

pump stations and related facilities.  (Doc. Ex. 2) 

 Operating the water system requires almost 150 employees.  (Doc. Ex. 

3)  These employees have rights and benefits with the City, including 

health insurance, pensions, and statutory employment protections.  

These people cannot simply be transferred to a new employer without 

their consent.  (Doc. Ex. 3)   
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 The City has multiple federal and state certifications that—in the 

interest of safety—require that trained and authorized personnel 

operate the system.  (Doc. Ex. 396-98)  These certifications apply 

only to the City of Asheville and its employees.  Like the City’s 

employees, these certifications cannot simply be transferred to a new 

water system.  (Doc. Ex. 3, 398-99)   

 Implementing the 2013 statute would require a complicated transfer of 

financial, accounting, and information-technology systems, as well as 

new training of personnel.  (Doc. Ex. 4)  

 

As these points show, any transfer of the City’s water system would require 

the utmost care and planning.  Indeed, as the City’s Director of Water Resources 

has testified, any transition of this type would take at least a full year.  (Doc. Ex. 4)  

No one would benefit from starting this costly transfer process before this appeal 

concludes. 

Even starting the transfer prematurely, in fact, would cause irreparable harm.  

Because the City uses revenue from the water system to satisfy the City’s bond 

obligations, transferring the water system could force the City into default.  (R pp 

69-71)  A default could damage the City’s credit ratings, undermining the City’s 

ability to issue municipal bonds in the future.  (R pp 69-71) 
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Finally, it bears repeating that the State and the Metropolitan Sewerage 

District of Buncombe County do not oppose the City’s request for a supersedeas 

and a stay.  This non-opposition makes perfect sense, because a stay of the decree 

will not harm anyone.  The City’s water system will continue to provide reliable, 

safe water while a stay is in place. 

For all of these reasons, the balance of harms favors maintaining the status 

quo while this Court considers the City’s petition for rehearing. 

II. OBTAINING A STAY FROM THE TRIAL COURT WOULD BE  

IMPRACTICAL BECAUSE OF EXTRAORDINARY 

CIRCUMSTANCES.  

 

 Under Appellate Rule 31(e), when a party files a petition for rehearing, that 

party “may obtain a stay of execution in the trial court to which the mandate of the 

appellate court has been issued.”  N.C. R. App. P. 31(e).  The Appellate Rules, 

however, also allow a party to seek a writ of supersedeas and a temporary stay 

directly from this Court when extraordinary circumstances make it impractical to 

petition the trial court.  See N.C. R. App. P. 8(a). 

 Those extraordinary circumstances exist here.  Judge Manning, the Rule 2.1 

judge for this case, has retired.  No other judge has been assigned to this case.  In 

addition, recent health concerns might prevent Judge Manning from continuing to 

serve in this case, at least in the near term.  Under these extraordinary 
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circumstances, it is not practical for the City to petition the trial court for interim 

relief.  See N.C. R. App. P. 8(a).   

The City therefore petitions this Court, rather than the trial court, for a writ 

of supersedeas and a stay. 

MOTION FOR TEMPORARY STAY 

Pursuant to Appellate Rules 23(e) and 31(e), the City respectfully moves 

that the Court temporarily stay the enforcement of its October 6 decision until the 

Court decides the City’s petition for supersedeas.   

As noted above, the State and the Metropolitan Sewerage District of 

Buncombe County do not oppose this motion for temporary stay. 

A temporary stay is justified for the reasons stated above in support of the 

City’s petition for supersedeas.  Transferring the City’s water system would be an 

exceedingly complex undertaking.  Beginning that transfer now would pose 

irreparable harm to the City.   

A temporary stay would preserve the status quo while this Court considers 

the City’s petition for rehearing and petition for supersedeas.  Further, the 

extraordinary circumstances outlined above make it impractical to request a stay 

from the trial court. 
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ATTACHMENT 

 

Attachment A to this petition and motion is a certified copy of this Court’s 

October 6 decision.  The record on appeal in this case contains the remaining 

factual items cited in this petition and motion. 

CONCLUSION 

 The City of Asheville respectfully requests that this Court issue a writ of 

supersedeas and a temporary stay of enforcement of the Court’s decree until the 

Court decides the City’s petition for rehearing. 

This 9th day of November, 2015. 
 
ELLIS & WINTERS LLP 
 
/s/ Electronically submitted 
Matthew W. Sawchak  
N.C. State Bar No. 17059 
matt.sawchak@elliswinters.com  
P.O. Box 33550 
Raleigh, North Carolina 27636 
(919) 865-7000 
 
N.C. R. App. P. 33(b) Certification: 
I certify that all of the lawyers listed 
below have authorized me to list their 
names on this document as if they had 

    personally signed it. 
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CAMPBELL SHATLEY, PLLC 
 
Robert F. Orr 
N.C. State Bar No. 6798 
bob@csedlaw.com 
674 Merrimon Avenue, Suite 210 

 Asheville, NC 28804 
      (828) 398-2775 

 
 
CITY OF ASHEVILLE 
CITY ATTORNEY’S OFFICE 
        
Robin T. Currin 
N.C. State Bar No. 17624 

      rcurrin@ashevillenc.gov 
      P.O. Box 7148 
      Asheville, NC  28802 
      (828) 259-5610 

 
Counsel for the City of Asheville 
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CERTIFICATE OF SERVICE 

I certify that today, I caused the attached document to be served on all 

counsel by e-mail and U.S. mail, addressed to: 

I. Faison Hicks, Esq. 

North Carolina Department of Justice 

P.O. Box 629 

Raleigh, NC 27602-0629 

fhicks@ncdoj.gov  

 

William Clarke, Esq. 

Roberts & Stevens, P.A. 

P.O. Box 7647 

Asheville, NC 28802 

bclarke@roberts-stevens.com 

 

Stephen W. Petersen, Esq. 

Smith Moore Leatherwood, LLP 

434 Fayetteville Street, Suite 2800 

Raleigh, NC 27601 

steve.petersen@smithmoorelaw.com 

This 9th day of November, 2015.  

       /s/ Electronically submitted 

       Matthew W. Sawchak 
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