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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA: 

  

 Pursuant to Rule 31 of the North Carolina Rules of Appellate Procedure, the 

City of Asheville respectfully petitions this Court to rehear this appeal.  As shown 

below, the Court‟s October 6 Opinion misapprehends and overlooks points of law 

and fact on the City‟s first, second, third, and sixth claims for relief.  See City of 

Asheville v. State, No. COA14-1255, slip op. at 11-18, 20-24 (N.C. Ct. App. Oct. 
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6, 2015) [Attachment A to this Petition].  The City requests that the Court 

substantively reconsider these claims. 

 In addition, the Opinion includes language that might misapprehend the 

status of the City‟s fourth and fifth claims.  Id. at 6 n.2, 26.  The City requests that 

the Court amend its Opinion to clarify that Claims 4 and 5 remain pending on any 

remand. 

 This petition is supported by certificates from Gary L. Beaver, Andrew H. 

Erteschik, K. Edward Greene, Ryke Longest, Larry S. McDevitt, and William F. 

Wolcott, III. 

 

BACKGROUND 

 

 In 2013, the General Assembly enacted a statute that stripped the City of its 

municipal water system.  The statute directed a transfer of the ownership and 

operation of the water system to a newly created Metropolitan Sewer and Water 

District.  See Act of May 14, 2013, ch. 50, §§ 1(a)-1(f), 2013 N.C. Sess. Laws 118, 

118-19, amended by Act of Aug. 23, 2013, ch. 388, §§ 4-5, 2013 N.C. Sess. Laws 

1605, 1618; Attachment A at 3-4. 

In response, the City filed this lawsuit.  The complaint states six claims for 

relief, numbered as follows: 
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(1)  The 2013 statute is a local law related to health, sanitation, and non-

navigable streams, violating article II, section 24 of the North 

Carolina Constitution. 

(2)  The statute violates the City‟s rights under the “law of the land” 

clause of article I, section 19 of the North Carolina Constitution.  

(3)  The statute confiscates the City‟s property, in violation of article I, 

sections 19 and 35 of the North Carolina Constitution. 

(4)  The statute impairs the obligation of the City‟s contracts, in violation 

of Article I, Section 10 of the United States Constitution and article I, 

section 19 of the North Carolina Constitution. 

(5)  The statute impairs the obligation of the City‟s contracts, in violation 

of N.C. Gen. Stat. § 159-93 (2013). 

(6)  In the alternative, if the 2013 statute is implemented, the City is 

entitled to just compensation under article I, sections 19 and 35 of the 

North Carolina Constitution. 

(R pp 13-21) 

 The State moved to dismiss the complaint, arguing that the City lacked 

standing.  (R pp 121-23)  The State also moved for summary judgment on the 

merits.  (R p 143)  The City, too, moved for summary judgment in its favor.  (R p 

148) 
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The trial court denied the State‟s motions, but granted the City‟s motion for 

summary judgment.  (R p 165)  The court ruled in the City‟s favor on Claims 1, 2, 

3, and 6 and enjoined the transfer of the water system.  (R p 165)  The court 

expressly declined to reach Claims 4 and 5.  (R pp 164-66) 

On appeal, this Court reversed the trial court on the merits of Claims 1, 2, 3, 

and 6.  See Attachment A at 24. 

On Claim 1, this Court declined to decide whether the 2013 statute is a local 

act.  Instead, the Court held that the statute is not related to health, sanitation, or 

non-navigable streams.  The Court reasoned that it is not the statute‟s purpose to 

regulate these subjects.  Id. at 11-16.  For that reason, the Court held that the 2013 

statute does not violate article II, section 24 of the North Carolina Constitution. 

On Claim 2, this Court held that the statute does not violate the “law of the 

land” clause of article I, section 19 of the North Carolina Constitution.  The Court 

reasoned that the City cannot bring an equal protection claim against the State.  Id. 

at 19.  The Court also held that the State had a rational basis for involuntarily 

transferring the City‟s water system to a new entity.  Id. at 19-20.   

On Claims 3 and 6, the Court decided that the 2013 statute did not cause a 

taking of property for which the City would be entitled to just compensation.  Id. at 

23-24. 



- 5 - 
 

Claims 4 and 5 are the City‟s impairment-of-contract claims.  The Court 

noted that the trial court had not yet ruled on those claims.  Id. at 6 n.2, 25-26.  

Accordingly, the Court did “not reach any conclusion regarding Asheville‟s fourth 

and fifth claims for relief.”  Id. at 25.   

This outcome on Claims 4 and 5 tracks the parties‟ briefing in this Court.  

The State‟s opening brief made no arguments about what would happen with 

Claims 4 and 5 in the event of a reversal.  See State Br. 4 n.1.  The City, for its 

part, wrote that “if this Court were to reverse, [Claims 4 and 5] would remain for 

consideration below.”  See City Br. 2 n.1.  The State‟s reply brief took no issue 

with this statement.     

 Even so, the Opinion contains phrases that might cause confusion about the 

status of Claims 4 and 5.  In footnote 2, the Court wrote that because the City did 

not brief the impairment-of-contract argument as an alternative basis for 

affirmance, “it is not preserved.”  See Attachment A at 6 n.2.  Likewise, at the end 

of the Opinion, the Court wrote that “any argument by Asheville based on [the 

fourth and fifth] claims for relief are waived.”  Id. at 26.  These statements could 

be misunderstood as limiting the City‟s ability to pursue Claims 4 and 5 on 

remand.   

 This Court‟s mandate issued on 26 October 2015.  This petition is being 

filed within fifteen days of that date.  See N.C. R. App. P. 31(a).  The City has also 
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filed a petition for supersedeas and a motion for temporary stay in connection with 

this petition for rehearing. 

 

REASONS WHY REHEARING SHOULD BE GRANTED 

 

I. THE COURT‟S REASONING ON THE MERITS MISAPPREHENDS 

AND CONFLICTS WITH CONTROLLING DECISIONS OF THE 

NORTH CAROLINA SUPREME COURT. 

 

The October 6 Opinion misapprehends several decisions of the North 

Carolina Supreme Court on important constitutional issues.  The decision will have 

a major impact on local governments across North Carolina.  These reasons 

warrant rehearing.  

 

A. The Opinion Misapprehends Controlling Supreme Court Decisions on 

Article II, Section 24(1)(a) of the North Carolina Constitution. 

 

1. The Opinion Misapprehends City of New Bern v. New Bern-

Craven County Board of Education.    

 

 The most recent Supreme Court decision to address whether a local act 

relates to health or sanitation is City of New Bern v. New Bern-Craven County 

Board of Education, 338 N.C. 430, 450 S.E.2d 735 (1994).  This Court‟s Opinion 

misapprehends New Bern and its application to the 2013 statute at issue here. 

New Bern confirms an important principle from earlier Supreme Court 

decisions:  when a local act shifts responsibility for the administration and 

enforcement of laws that affect the public health and sanitation, the statute violates 
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article II, section 24 of the North Carolina Constitution.  Id. at 441, 450 S.E.2d at 

741-42. 

New Bern involved a local act that transferred, from the City of New Bern to 

Craven County, the administration and enforcement of a building code.  Id. at 434, 

450 S.E.2d at 738.  The Supreme Court held that an act that transfers this authority 

“relates to” health and sanitation if the laws or regulations administered by the 

local entity “affect any of the prohibited subjects of health, sanitation, or the 

abatement of nuisances.”  Id. at 439, 450 S.E.2d at 740 (emphasis added).  

Applying this standard, the Court recognized that a building code‟s purpose is to 

protect health and sanitation.  Id. at 440, 450 S.E.2d at 741.  Accordingly, the 

Court held that shifting responsibility for administering and enforcing a building 

code “affected,” and therefore “related to,” health and sanitation.  Id. at 442, 450 

S.E.2d at 742. 

 The transfer provision in the 2013 statute, like the statute at issue in New 

Bern, shifts the authority to administer and enforce laws that protect the public 

health.  The Court‟s Opinion overlooked this key point.   

The transfer provision creates a new metropolitan water and sewer district 

and orders the City to turn over its water system—along with all related 

administration and enforcement—to that district.  See Act of May 14, 2013, ch. 50, 

§§ 1(a)-1(f), 2013 N.C. Sess. Laws at 118-19.  The statute grants the new district 
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the power to “exercis[e] . . . essential government functions to provide for the 

preservation and promotion of the public health and welfare.”  Id. sec. 2, § 162A-

85.5(a), 2013 N.C. Sess. Laws at 121.   

To that end, the law specifically includes a provision entitled “Adoption and 

enforcement of ordinances.”  It states that a metropolitan water and sewer district 

“shall have the same power as a city under G.S. 160A-175 to assess civil fines and 

penalties for violations of its ordinances and may secure injunctions to further 

ensure compliance with its ordinances.”  Id. sec. 2, § 162A-85.25(a), 2013 N.C. 

Sess. Laws at 121.  

As a result of these provisions, the new water and sewer district will take 

over the administration and enforcement of a City of Asheville program, operated 

under authority granted by state water-quality regulators, for the evaluation and 

approval of construction, alteration, and extension of the water system.  (Doc. Ex. 

396-97)  Under this program, the City administers a permitting process for altering 

or extending the water system—a permitting process that the City can enforce 

through civil penalties and lawsuits.  See Asheville, N.C., Mun. Code ch. 21, 

art. III, §§ 4-6 (Supp. 2008).  The program ensures that any changes to the water 

system comply with the requirements of the North Carolina Drinking Water Act, 

the purpose of which is “to regulate water systems within the State which supply 

drinking water that may affect the public health.”  N.C. Gen. Stat. § 130A-312 
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(2013) (emphasis added); see Doc. Ex. 397.  The transfer provision in the 2013 law 

shifts responsibility for administering this health-related compliance program. 

The statute makes this shift, moreover, for the specific purpose of offering 

Asheville citizens “reliable, cost-effective, high-quality water and sewer services.”  

Act of May 14, 2013, ch. 50, first recital, 2013 N.C. Sess. Laws at 118.  As the 

North Carolina Supreme Court has held, that purpose directly relates to the public 

health.  See, e.g., Drysdale v. Prudden, 195 N.C. 722, 732-33, 143 S.E. 530, 534-

35 (1928); see also infra pp. 12-14 (discussing Drysdale).  

The October 6 Opinion misapprehends the holding of New Bern and its 

controlling impact on this case.  The Opinion distinguishes New Bern on the basis 

that the 2013 statute “does not empower anyone to enforce health regulations.”  

See Attachment A at 16.  That reasoning is mistaken.  As shown above, the 

transfer provision in the statute specifically shifts enforcement powers related to 

water systems.  By doing so, the statute decides who will enforce a statute that 

affects (i.e., “relates to”) the public health.  New Bern, 338 N.C. at 442, 450 S.E.2d 

at 742. 

The Opinion also misapprehends the “relates to” standard in New Bern and 

other decisions.  Instead of applying New Bern and its express reasoning that a 

statute relates to health and sanitation if it “affects” those matters, this Court relied 

on a 2008 decision of its own, which stated that a law relates to health and 
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sanitation if it “regulate[s]” those matters.  Attachment A at 12-13 (citing City of 

Asheville v. State, 192 N.C. App. 1, 33, 665 S.E.2d 103, 126 (2008)).  That aspect 

of the 2008 decision should not control here, because New Bern and other 

Supreme Court decisions contradict it.  See New Bern, 338 N.C. at 439, 450 S.E.2d 

at 740 (concluding that statutes violated article II, section 24 because they “affect 

health and sanitation”); Lamb v. Bd. of Educ., 235 N.C. 377, 379, 70 S.E.2d 201, 

203 (1952) (invalidating a statute related to health and sanitation because it 

affected water and sewer services); Drysdale, 195 N.C. at 730-32, 143 S.E. at 534-

35 (holding that a local law that creates a water and sewer system is impermissible 

because the purpose of such a system is to protect the public health). 

 Accepted principles on the interpretation of our State Constitution confirm 

that the New Bern analysis of article II, section 24(1)(a) governs this case.  “The 

principles governing constitutional interpretation are generally the same as those 

„which control in ascertaining the meaning of all written instruments.‟”  Coley v. 

State, 360 N.C. 493, 497-98, 631 S.E.2d 121, 125 (2006) (quoting Stephenson v. 

Bartlett, 355 N.C. 354, 370, 562 S.E.2d 377, 389 (2002)).  In particular, “[i]n 

determining the will or intent of the people as expressed in the Constitution, all 

cognate provisions are to be brought into view in their entirety and so interpreted 

as to effectuate the manifest purposes of the instrument.”  Id. at 498, 631 S.E.2d at 
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121 (quoting State ex rel. Martin v. Preston, 325 N.C. 438, 449, 385 S.E.2d 473, 

478 (1989)).   

Further, the Supreme Court has held that courts must not interpret 

constitutional provisions in a way that undermines their purposes.  The Court 

applied this principle to article II, section 24 in Board of Health v. Board of 

Commissioners, 220 N.C. 140, 16 S.E.2d 677 (1941).  The Court held that article 

II, section 24 “is remedial in its nature,” so it should not be applied so narrowly as 

to “defeat its purpose.”  Id. at 143, 16 S.E.2d at 679.  The Court went on to explain 

that the prohibition on health-related local laws in article II, section 24 reflects the 

following purpose:  “[T]he alleviation of suffering and disease, the eradication or 

reduction of communicable disease in its humanitarian, social, and economic 

aspect, is a state-wide problem which ought not to be interfered with by local 

dilatory laws which are so frequently the outcome of local indifferency, or 

factional and political disagreements.”  Id.   

New Bern interpreted article II, section 24 consistently with this purpose and 

consistently with the above rules of interpretation.  Applying those principles, the 

Supreme Court held that laws “relating to health” are those “affecting health”—a 

natural interpretation of the phrase “relating to”—not just those “regulating 

health.”  See New Bern, 338 N.C. at 442, 450 S.E.2d at 742.  The latter reading, 

https://www.courtlistener.com/nc/7ik8/state-ex-rel-martin-v-preston/
https://www.courtlistener.com/nc/7ik8/state-ex-rel-martin-v-preston/
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after all, would construe “relating to” so narrowly as to frustrate the purpose of 

article II, section 24.   

Construing the constitutional phrase “relating to health” as “regulating 

health” would also contradict distinctions that the framers made within the 

language of article II, section 24.  At the same time that the section prohibits local 

laws “[r]elating to health,” it prohibits laws “[r]egulating labor, trade, mining or 

manufacturing.”  N.C. Const. art. II, § 24(1)(a), (j) (emphasis added).  This 

“difference of phraseology . . . evinces a corresponding difference in the sense.”  

State v. Crawford, 13 N.C. (2 Dev.) 425, 427 (1830).  To interpret these two 

different phrases to mean the same thing would also violate the presumption that 

“no part of a statute is mere surplusage, but each provision adds something which 

would not otherwise be included in its terms.”  Domestic Elec. Serv., Inc. v. City 

of Rocky Mount, 285 N.C. 135, 143, 203 S.E.2d 838, 843 (1974).  

For all of these reasons, rehearing is warranted to address the Opinion‟s 

misapprehension of New Bern and related decisions. 

 

2. The Opinion Misapprehends and Conflicts with Drysdale v. 

Prudden.  

 

This Court‟s reasoning that the 2013 statute does not relate to health and 

sanitation also misapprehends and conflicts with Drysdale v. Prudden, 195 N.C. 

722, 143 S.E. 530 (1928).  See Attachment A at 14-15.   
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In Drysdale, our Supreme Court wrote at length on how a water system is 

essential to the public health: 

• Such a system, according to the Supreme Court, “involves the very 

life and health of a community.” 

• A water system “promot[es] the public health and welfare.” 

• The Court observed that “pure water is nature‟s natural beverage—life 

and health giving.” 

• Indeed, “[p]ure water is the very life of a people.” 

195 N.C. at 732-33, 143 S.E. at 534-35.   

 This Court distinguished Drysdale by stating that the Drysdale Court “never 

makes any determination regarding which of the 14 „prohibited subjects‟ was 

implicated” by the statute at issue.  Attachment A at 14.  That statement is 

incorrect.  As shown above, Drysdale contains a detailed discussion of one of those 

subjects—health and sanitation—and its relationship to water service.  That 

relationship, in fact, was the very reason why the Drysdale Court invalidated a 

statute that created a new water and sewer district.  As the Supreme Court 

emphasized, the statute in Drysdale was enacted “for the purpose of preserving and 

promoting the public health and welfare.”  Drysdale, 195 N.C. at 732, 143 S.E. at 

535 (emphasis added).   
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 Later Supreme Court decisions, moreover, recognize that Drysdale involved 

a statute related to health and sanitation.  For example, in Sams v. Board of 

Commissioners, 217 N.C. 284, 7 S.E.2d 540 (1940), the Supreme Court held that a 

provision that created a county board of health was an invalid local act under 

article II, section 24(1)(a).  For this holding, the Court relied on Drysdale:  “To the 

same effect is the ruling in [Drysdale], where a special act creating a sanitary 

district for the construction and maintenance of a water and sewer system in 

Henderson County was held to violate this Constitutional provision.”  Id. at 285, 7 

S.E.2d at 541; see also Gaskill v. Costlow, 270 N.C. 686, 688, 155 S.E.2d 148, 149 

(1967) (citing Drysdale as an example of a case invalidating local acts “[r]elating 

to health and sanitation”);
1
 Lamb, 235 N.C. at 379, 70 S.E.2d at 203 (same).

2
   

                                                           
1
  Gaskill is yet another decision holding that a law that targets water or sewer 

services in a single locality violates article II, section 24(1).  There, the Supreme 

Court recognized that article II, section 24 barred a statute that directed a 

municipality to extend its water and sewer system under certain circumstances.  

Gaskill, 270 N.C. at 687-88, 155 S.E.2d at 148-50. 

 
2
  The Opinion also inaccurately distinguishes Lamb.  This Court‟s Opinion 

states that in Lamb, the statute required a municipal body to continue operating a 

water and sewer system.  Attachment A at 16.  The transfer provision here does the 

same thing.  Section 1(e) of the 2013 statute requires that the City transfer all 

permits for the water system to the new district “to ensure that no current or paid 

customer loses service due to the regionalization of water and sewer services 

required by this act.”  Act of May 14, 2013, ch. 50, § 1(e), 2013 N.C. Sess. Laws at 

119 (emphasis added).  After the transfer of these permits and the entire water 

system, customers would indeed lose service if the new district were not required 

to provide it.  In this way, the 2013 statute requires a municipal body to operate a 

water and sewer system. 
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 In sum, when the October 6 Opinion distinguished Drysdale, it 

misapprehended the holding of that decision and others. 

B. The Takings Analysis in the Opinion Misapprehends and Overlooks 

Asbury v. Town of Albemarle.  

 

The October 6 Opinion also conflicts with Asbury v. Town of Albemarle, 

162 N.C. 247, 78 S.E. 146 (1913).  Specifically, the Opinion misapprehends the 

controlling effect of Asbury on the City‟s claims that the transfer provision takes 

the City‟s water system without just compensation.   

In Asbury, our Supreme Court held that when a municipality acts in a 

proprietary capacity, the General Assembly “is under the same constitutional 

restraints that are placed upon it in respect of private corporations.”  Id. at 253, 78 

S.E. at 149.  The Court reasoned that proprietary powers “are for the private 

advantage of the compact community.”  Id.  Thus, in a case involving proprietary 

functions, courts must treat a municipality as a “private corporation.”  Id.   

As the Asbury Court recognized, these principles bar the General Assembly 

from taking a municipality‟s proprietary property.  Id. at 254, 78 S.E. at 149.  

Although the General Assembly may “shape . . . municipal organizations,” it 

cannot control property that a municipality “has acquired, or the rights in the 

nature of property which have been conferred upon it.”  Id. at 254, 78 S.E. at 150 

(quoting People ex rel. Le Roy v. Hurlbut, 24 Mich. 44, 104 (1871)); cf. N.C. 
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Const. art. VII, § 1 (granting the General Assembly the power to “provide for the 

organization” of a local government, and to give “powers and duties,” but not 

authorizing the taking of a municipality‟s proprietary property without just 

compensation).  

Asbury controls the takings analysis in this case, but is absent from the 

Opinion‟s discussion of that issue.  As this Court itself has recognized, when the 

City operates its water system, it acts in a proprietary capacity.  City of Asheville, 

192 N.C. App. at 49, 665 S.E.2d at 136; accord Asbury, 162 N.C. at 254-55, 78 

S.E. at 150.  Under Asbury, then, the General Assembly cannot enact a law that 

takes the City‟s property—the water system in which the community has 

invested—without just compensation.  Asbury, 162 N.C. at 253-54, 78 S.E. at 149.   

The October 6 Opinion misapprehends how Asbury governs this case.  This 

misapprehension has at least two features. 

 First, the Opinion gives Asbury an inaccurately narrow scope.  In particular, 

the Opinion reads Asbury as precluding the General Assembly only from 

(a) requiring a municipality to operate a water system and (b) controlling a 

municipality‟s discretion in operating the system.  See Attachment A at 17.  

Asbury, however, does not limit its holding to these two scenarios alone.  

Rather, it holds that the General Assembly cannot take away any of a 

municipality‟s property when the municipality acts in a proprietary capacity.  The 
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Supreme Court specifically rejected the notion that “the legislative power is so 

transcendent that it may, at its will, take away the private property of” a city. 

Asbury, 162 N.C. at 254, 78 S.E. at 149 (quoting Trs. of Dartmouth Coll. v. 

Woodward, 17 U.S. (4 Wheat.) 518, 694 (1819)).  

 Second, instead of applying Asbury to the City‟s takings claims, the Court 

cited an older decision, Brockenbrough, for the proposition that the State may 

involuntarily transfer a city‟s water system to another political subdivision.  See 

Attachment A at 21 (citing Brockenbrough v. Bd. of Water Comm‟rs, 134 N.C. 1, 

19, 46 S.E. 28, 33 (1903)). 

 Brockenbrough did not authorize such a taking.  Rather, it stated that a city 

did not violate the state constitution by voluntarily transferring its water system, 

with express legislative approval, to a water board.  See Brockenbrough, 134 N.C. 

at 20, 46 S.E. at 34.  In any event, the Supreme Court decided Brockenbrough a 

decade before Asbury—the seminal decision that recognizes the property rights of 

municipalities that act in a proprietary capacity.  As Asbury shows, those 

constitutional property rights limit the legislature‟s general powers to shape 

municipal governments.  In the absence of rehearing, this Court‟s Opinion will 
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create serious confusion on the analysis of takings when the General Assembly 

attempts to shift the ownership of a municipality‟s property.
3
   

Asbury calls for the Court to hold that the General Assembly may not take 

property from a municipality that is acting in a proprietary capacity.  Under that 

principle, this Court should affirm the trial court‟s conclusion that the transfer is a 

taking for which the City is entitled to just compensation.  See Dep‟t of Transp. v. 

Rowe, 353 N.C. 671, 676, 549 S.E.2d 203, 208 (2001) (“Just compensation is 

clearly a fundamental right under both the United States and North Carolina 

Constitution.”). 

 

II. THE COURT‟S CONCLUSION THAT THE 2013 STATUTE RELATES 

TO HIGH-QUALITY WATER SERVICE CONFIRMS THAT THE 

STATUTE RELATES TO HEALTH AND SANITATION.  

 

The Opinion held that the 2013 statute prioritized “the quality of the service 

provided to the customers of public water and sewer systems,” but nonetheless did 

not relate to health and sanitation.  Attachment A at 12.  As explained above, that 

reasoning overlooks the Drysdale Court‟s express recognition that water quality 

affects the public health.   

                                                           
3
  The Opinion also relies on decisions from the United States Supreme Court, 

and from other states, to conclude that the taking of the City‟s water system 

requires no compensation.  Attachment A at 21-23.  Those cases do not address the 

City‟s rights under the North Carolina Constitution, so they cannot take precedence 

over Asbury.  See State v. Jones, 305 N.C. 520, 525, 290 S.E.2d 675, 678 (1982) 

(noting that cases interpreting the United States Constitution may influence, but do 

not control, the interpretation of the North Carolina Constitution).  



- 19 - 
 

Indeed, modern statutes and regulations that govern water service confirm 

that health and the quality of water service are inseparable.  For example: 

 The express purpose of the North Carolina Drinking Water Act is “to 

regulate water systems within the State which supply drinking water 

that may affect the public health.”  N.C. Gen. Stat. § 130A-312 

(2013).  A provider of water service, such as the newly created water 

and sewer district in Buncombe County, must comply with regulations 

under the Drinking Water Act.  (Doc. Ex. 3, 396) 

 Likewise, the federal Safe Drinking Water Act authorizes the 

enforcement of “national primary drinking water regulations” on 

public water systems in each state.  42 U.S.C. § 300g (2012).  Under 

these regulations, public water systems must give their customers 

annual reports on the source and quality of their tap water.  These 

reports are specifically required to identify any risks to human health.  

See 40 C.F.R. §§ 141.151-141.155 (2015). 

 

 These statutes and regulations underscore the holding in Drysdale:  the 

quality of water service is a matter of public health.  It “relate[s] to” health and 

sanitation as a matter of law.  N.C. Const. art. II, § 24(1)(a).   

This Court‟s reasoning to the contrary conflicts with the above statutes and 

regulations.  It will create uncertainty for municipal officials, regulators, and the 
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General Assembly, fueling tomorrow‟s appeals.  Rehearing will allow the Court to 

resolve this uncertainty.
4
 

 

III.  THE OPINION COULD INADVERTENTLY (AND ERRONEOUSLY) 

AFFECT CLAIMS 4 AND 5.  

 

 The October 6 Opinion correctly states that the Court did “not reach any 

conclusion regarding Asheville‟s fourth and fifth claims for relief.”  Attachment A 

at 25.  However, as noted above, the Opinion contains phrases that might cause 

confusion on the status of Claims 4 and 5.  See id. at 6 n.2, 25-26, quoted supra p. 

5.  The City respectfully requests that the Court rehear the case and amend the 

opinion to confirm that Claims 4 and 5 remain open on remand.   

 

A. The Circumstances Justify an Amendment to the Opinion‟s Language 

on Claims 4 and 5. 

 

 A Court can grant rehearing to correct an inadvertence in an opinion or to 

clarify an opinion.  See, e.g., State ex rel. N.C. Utils. Comm‟n v. S. Ry. Co., 268 

N.C. 204, 205, 150 S.E.2d 337, 337-38 (1966); Templeton v. Kelley, 217 N.C. 

164, 165, 7 S.E.2d 380, 381 (1940). 

                                                           
4
  Because the Court held that the 2013 statute did not relate to health or 

sanitation, the Court did not decide whether the 2013 statute is a local act under 

article II, section 24 (or whether it violates the prohibition on local amendments to 

general laws in article XIV, section 3).  Attachment A at 10.  If the Court grants 

rehearing and decides that the statute does relate to public health and sanitation, the 

local nature of the law will become a live issue.  For the reasons stated on pages 

16-27 of the City‟s appellee brief, the trial court was right to conclude that the 

2013 statute is a local act. 
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 For example, in Raleigh Farmers Market, the Supreme Court‟s original 

opinion suggested that the way the parties had litigated the case “amounted to a 

waiver of a jury trial.”  State Highway Comm‟n v. Raleigh Farmers Mkt., Inc., 264 

N.C. 139, 139-40, 141 S.E.2d 10, 11 (1965).  On rehearing, the Supreme Court 

published a clarification, noting that the waiver language in the opinion “was not 

intended to limit, nor has either party‟s right to jury trial been impaired by what 

was said.”  Id. 

A similar clarification is needed here.  This Court‟s October 6 Opinion states 

that “any argument by Asheville based on [Claims 4 and 5 is] waived.”  

Attachment A at 25-26.  This language most logically means that the Court did not 

consider these claims on appeal.  However, the language could be misconstrued as 

limiting the City‟s ability to pursue Claims 4 and 5 further.   

To avoid any misunderstanding on remand, the City requests that the Court 

amend the Opinion to avoid waiver language and note only that Claims 4 and 5 

were not before this Court.  The conclusion of this petition proposes language to 

that effect.  See infra pp. 30-31. 

These minor changes would avoid any implication that the City could waive 

entire claims that the trial court had not yet decided.  As shown below, that 

implication would be contrary to the law. 
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B. Applying Waiver to Undecided Alternative Grounds for Affirmance 

Would Misapprehend the Law. 

 

The Opinion passages in question most likely mean that because the City did 

not brief Claims 4 and 5 as alternative grounds for affirmance, the City was not 

entitled to an affirmance on those grounds.  See Attachment A at 6 n.2, 25-26. 

If, however, these passages were meant to say that the non-briefing of 

Claims 4 and 5 somehow forfeited those entire claims, that statement would 

misapprehend the law.  The Appellate Rules allow, but do not require, an appellee 

to brief alternative grounds for affirmance.  When an appellee does not brief 

alternative grounds, neither the rules nor any other source of law provides that the 

appellee waives the ability to have the trial court decide unadjudicated claims. 

 

1. The “May” Language in Appellate Rules 28(c) and 10(c) 

Shows That Briefing of Alternative Grounds Is Allowed, but 

Not Required. 

 

The language of the Appellate Rules confirms that an appellee may brief 

alternative grounds for affirmance, but is not compelled to do so.   

Rule 28(c) states that “an appellee may present issues on appeal based on 

any action or omission of the trial court that deprived the appellee of an alternative 

basis in law for supporting the judgment.”  N.C. R. App. P. 28(c) (emphasis 

added).   
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Likewise, Rule 10(c) provides that “an appellee may list proposed issues on 

appeal in the record on appeal based on any action or omission of the trial court 

that was properly preserved for appellate review and that deprived the appellee of 

an alternative basis in law for supporting the judgment.”  N.C. R. App. P. 10(c) 

(emphasis added).   

 “Ordinarily when the word „may‟ is used in a statute, it will be construed as 

permissive and not mandatory.”  State v. O‟Connor, 222 N.C. App. 235, 240, 730 

S.E.2d 248, 252 (2012) (quoting In re Hardy, 294 N.C. 90, 97, 240 S.E.2d 367, 372 

(1978)); see also State v. Baker, 208 N.C. App. 376, 380, 702 S.E.2d 825, 828 

(2010).  By contrast, texts that use “must” or “shall” are typically mandatory.  See 

Baker, 208 N.C. App. at 380, 702 S.E.2d at 828.   

 Applying these principles, this Court has stated that the Appellate Rules 

“permit” an appellee to raise alternative grounds for affirmance.  Bd. of Dirs. of 

Queens Towers Homeowners‟ Ass‟n, Inc. v. Rosenstadt, 214 N.C. App. 162, 168, 

714 S.E.2d 765, 769 (2011).  Likewise, the Court has written that the rules “allow” 

an appellee to do so.  F. Indus. v. Cox, 45 N.C. App. 595, 603, 263 S.E.2d 791, 796 

(1980).  Because the briefing of alternative grounds is allowed, but not required, 

the absence of that briefing causes no waiver.   

This consequence of the word “may” parallels the North Carolina rule on 

permissive counterclaims.  Rule 13 of the North Carolina Rules of Civil Procedure 
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provides that a defendant “may” file a permissive counterclaim.  N.C. Gen. Stat. 

§ 1A-1, Rule 13(b) (2013).  Because of this “may” language, this Court has 

rejected arguments that a failure to pursue a permissive counterclaim waives that 

claim in later proceedings.  See Hailey v. Allgood Constr. Co., 95 N.C. App. 630, 

633, 383 S.E.2d 220, 222 (1989). 

The same principle applies here.  Although an appellee may raise alternative 

grounds for affirming a judgment, its omission of those grounds does not rob the 

appellee of claims related to those grounds.  No North Carolina rule or decision has 

ever held otherwise.   

To the contrary, this Court has written that when an appellee has alternative 

grounds for affirmance but does not brief them, what the appellee loses is 

“consideration [of those grounds] on appeal.”  Tate Terrace Realty Inv‟rs, Inc. v. 

Currituck Cty., 127 N.C. App. 212, 224, 488 S.E.2d 845, 852 (1997) (emphasis 

added).  Here, the City has already suffered that consequence.  This Court reversed 

the trial court‟s judgment, and it did so without considering alternative paths to an 

affirmance.  See Attachment A at 24-26.  The law provides no other consequence. 
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2. The Two Situations in Which Appellees Have Faced Waiver 

Do Not Apply Here. 

  

Appellees in North Carolina have occasionally faced waiver, but they have 

done so only in two scenarios that do not apply here. 

The first scenario involves the old doctrine of “cross-assignments of error.”  

That doctrine does not apply here, because the North Carolina Supreme Court 

abolished it in 2009.  The Supreme Court struck from Appellate Rule 10 the 

requirement that appellees list alternative bases for affirmance in a record on 

appeal, on pain of waiver.  See State v. Ray, 364 N.C. 272, 280 n.2, 697 S.E.2d 

319, 323-24 n.2 (2010).   

The successor concept in the rules—the cross-issue—lacks any waiver 

consequences.  Rule 10(c) now expressly states:  “An appellee‟s list of proposed 

issues on appeal shall not preclude an appellee from presenting arguments on other 

issues . . . .”  N.C.R. App. P. 10(c).  Moreover, even when the old Rule 10 did have 

waiver consequences, those consequences affected only the scope of appellate 

review, not the scope of a post-appeal remand.  See, e.g., Moose v. Versailles 

Condo. Ass‟n, 171 N.C. App. 377, 381 n.1, 614 S.E.2d 418, 421 n.1 (2005); Tate 

Terrace Realty Inv‟rs, 127 N.C. App. at 224, 488 S.E.2d at 852.  No version of 

Rule 10 has ever affected the scope of a remand. 

The second waiver scenario arises when an appellee fails to take a required 

cross-appeal.  That scenario, too, does not apply here. 
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A cross-appeal does not seek to affirm a trial court‟s decree on alternative 

grounds; instead, it attacks that decree.  See Harllee v. Harllee, 151 N.C. App. 40, 

51, 565 S.E.2d 678, 684-85 (2002).  In a cross-appeal, an appellee “purport[s] to 

show that the judgment was erroneously entered and that an altogether different 

kind of judgment should have been entered.”  Id.   

This is not a cross-appeal case, because the City has never attacked the trial 

court‟s decree.  On the contrary, in the trial court, the City obtained the judgment it 

sought:  a declaration that the 2013 statute was invalid and an injunction against 

implementation of that statute.   

 

3. Extinguishing Claims That a Trial Court Never Reached Would 

Be Unsound. 

 

There are compelling reasons why courts have not applied waiver in a case 

like this one.   

If this Court began to compel appellees to brief all of their claims—

including claims that a trial court never reached, as here—that change in the law 

would have adverse consequences for the Court and litigants.  It would make 

appellate briefs longer and more complex.  It would require parties and this Court 

to spend extensive time on issues that might well prove academic, increasing the 

Court‟s already heavy workload.   
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In some cases, moreover, the alternative theories that would be forcibly 

injected into appeals would be constitutional claims.  Forcing the Court to grapple 

with those claims would violate the principle that courts should avoid 

constitutional questions when it is not necessary to decide them.  See Herndon v. 

Herndon, 777 S.E.2d 141, 146 (N.C. Ct. App. 2015), appeal pending, No. 363A15 

(N.C. filed Nov. 2, 2015). 

In sum, compelling the Court and parties to address alternative theories, on 

pain of waiver, would disserve a core purpose of the Appellate Rules:  to expedite 

appellate review.  See Anthony v. City of Shelby, 152 N.C. App. 144, 146, 567 

S.E.2d 222, 225 (2002).   

 

C. Even If the Court Wished to Announce a New Waiver Rule, It Would 

Be Unjust to Apply That Rule in This Case. 

 

Finally, even if the Court wished to create a new rule that imposed waiver 

consequences on remand, it would be unjust to apply that new rule here.  It would 

be unjust for at least three reasons: 

• First, as shown above, existing rules and case law gave the City no 

warning that the non-briefing of alternative grounds could affect 

entire claims on remand.   

• Second, the State has never argued for waiver here.  See State Br. 4 

n.1; supra p. 5.   
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• Third, eliminating Claims 4 and 5 would deprive the public of a 

decision on important issues in a major case.  

 

To avoid such an injustice, the City requests that the Court apply Appellate 

Rule 2, if needed, to suspend the effect of any new interpretation of Rules 10(c) 

and 28(c).  Rule 2 provides that this Court may “suspend or vary the requirements 

or provisions” of any appellate rule “[t]o prevent manifest injustice to a party, or to 

expedite decision in the public interest.”  N.C. R. App. P. 2; see also State v. 

Johnston, 173 N.C. App. 334, 338-39, 618 S.E.2d 807, 809-10 (2005) (discussing 

Rule 2 and its purpose).   

Eliminating the City‟s impairment-of-contract claims in this Court, without a 

remand, would be a manifest injustice.  The State never argued that the City was 

committing a waiver of any kind.  Nor did the State dispute the City‟s express 

statement that if the Court reversed the judgment, Claims 4 and 5 would remain 

pending in the trial court.  See City Br. 2 n.1.   

Further, holding that a new waiver theory applied here would violate one of 

the purposes of the Appellate Rules:  to ensure that parties have notice of the basis 

on which the Court might rule.  See S.N.R. Mgmt. Corp. v. Danube Partners 141, 

LLC, 189 N.C. App. 601, 617, 659 S.E.2d 442, 453 (2008); Hammonds v. Lumbee 

River Elec. Membership Corp., 178 N.C. App. 1, 13-15, 631 S.E.2d 1, 9-10 (2006).  
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Here, no rule or case law informed the City that it needed to brief claims that the 

trial court had not reached, or else forfeit those claims. 

Suspending the effect of a new interpretation of Rule 10(c) would also 

expedite decision on a critical matter of public interest—whether a forced transfer 

of the City‟s water system would impair the City‟s bond obligations, in violation of 

the United States and North Carolina Constitutions.   

The City uses revenue from the water system to satisfy bond obligations.  

Transferring the water system could force the City into default.  (R pp 69-71)  A 

bond default could prove disastrous for the City‟s credit ratings, jeopardizing the 

City‟s ability to issue bonds for capital expenditures in the future.  (R pp 69-71)   

Issues of this magnitude deserve to be resolved on their merits.  

Municipalities throughout the state, along with their creditors, will be anxious to 

know whether the State can produce a bond default with impunity. 

In sum, the public interest calls for at least one court to decide Claims 4 and 

5 on their merits.  Such a decision should not be prevented by a novel 

interpretation of the Appellate Rules. 
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ATTACHMENTS 

 

The City has attached the following items to this petition: 

A. City of Asheville v. State, No. COA14-1255, slip op. (N.C. Ct. App. 

Oct. 6, 2015), certified copy. 

B. Certificate of Gary L. Beaver  

C. Certificate of Andrew H. Erteschik 

D. Certificate of K. Edward Greene 

E. Certificate of Ryke Longest 

F. Certificate of Larry S. McDevitt 

G. Certificate of William F. Wolcott, III 

 

CONCLUSION 

 

The City respectfully requests that the Court rehear this appeal and 

reconsider the merits of the City‟s constitutional claims. 

The City also respectfully requests that this Court rehear this appeal and 

amend the Court‟s Opinion to clarify that the City has not waived Claims 4 and 5 

on remand.  Specifically, the City requests the following amendments:  

• Replacement of the phrase in footnote 2, “therefore, it is not 

preserved,” with the following phrase: “therefore, we reach no 

conclusion on that claim.”   
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• Replacement of the first full sentence on page 26 of the slip opinion, 

“Therefore, any argument by Asheville based on these claims for 

relief are waived,” with the following sentence: “Therefore, these 

claims are not before us.” 

 

Respectfully submitted this 9th day of November, 2015. 
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This 9th day of November, 2015.  

       /s/ Electronically submitted 

       Matthew W. Sawchak 
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No. COA 14-1255 TENTH JUDICIAL DISTRlCT 

NORTH CAROLINA COURT OF APPEALS 

******************************************* 


CITY OF ASHEVILLE, a Municipal ) 
Corporation, ) 

) 
Plaintiff-Appellee, ) 

) From Wake County 
v. ) No. 13 CVS 6691 

) 
STATE OF NORTH CAROLINA and the ) 
METROPOLITAN SEWERAGE ) 
DISTRlCT OF BUNCOMBE COUNTY, ) 

) 
Defendants-Appellants. ) 

****************************************************************** 
CERTIFICATE OF RYKE LONGEST 

IN SUPPORT OF PETITION FOR REHEARING 
****************************************************************** 

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA: 

Pursuant to Rule 31 ( a) of the North Carolina Rules of Appellate Procedure, I, 

James Patrick Longest, Jr. "Ryke", submit and present this Certificate in Support of 

the Petition for Rehearing of Plaintiff-Appellee, the City ofAsheville, in the above-

captioned case (the "Petition"). 

In support of the Petition, I certify unto the Court as follows: 

1. I have been a member of the North Carolina State Bar since 1991 and 

my Bar Number is 18297. 
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2. I worked for 14 years with the N.C. Department of Justice in its 

Environmental Division. I have worked for the past eight years as Director of 

Environmental Law and Policy Clinic at Duke University School of Law and serve 

as a Clinical Professor ofLaw. My law practice and my law teaching have primarily 

focused on environmental law, administrative law and water resources law. 

3. I have no interest in the subject of this action. 

4. I have not been counsel for any party to this action. 

5. I have carefully examined the appeal in this case, including the Record 

and Briefs of the parties, the Court of Appeals' October 6, 2015 Opinion, the 

authorities cited in the Opinion, and the Petition for Rehearing. Based on that 

examination, I consider the Petition to be well· founded, and I would urge the Court 

to grant the Petition and to rehear this case, based on the points set forth in the City's 

Petition. Specifically, and respectfully, I consider the following bases ofthe Opinion 

to be in error: 

a. 	 The Court's holding that N.C. Session Laws 2013-50 (and later amended 

by N.C. Session Laws 2013-388) (hereinafter the "Water Act") does not 

violate Article II, Section 24(1)(a) of the North Carolina Constitution. 

b. The Court's holding that the City did not have the right to challenge the 

Water Act's violation of the Law of the Land Clause. 
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c. 	 The Court's holding that the Water Act was not a taking of the City's 

property and that the City is not entitled to a just compensation. 

d. 	 The Court's holding that the City may have waived its Fourth and Fifth 

Claims based on the City's failure to present arguments on these claims 

to the Court of Appeals pursuant to N.C.R. App. P. 10(c). 

(i7 if. 
RESPECTFULLY SUBMITTED this the - - day ofNovember, 2015. 

Duke University School of Law 
Box 90360 
Durham, NC 27708 
919-613-7207 
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