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STATEMENT OF ORGANIZATION OF TRIAL COURT

Defendants State of North Carolina and North Carolina Rules Review
Commission appeal from the 2 July 2015 Order granting Plaintiff’s Motion for
Summary Judgment and denying Defendants’ Motion to dismiss, issued by the
Honorable Paul G. Gessner, judge presiding, Superior Court of Wake County.
Defendants filed and served written notice of appeal on 27 July 2015.

The record on appeal was filed with the Court of Appeals on 12 November
2015 and was docketed on /3 Algyembér” , 2015.
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STATEMENT OF JURISDICTION

This action was commenced by the filing of a Verified Complaint for
Declaratory and Injunctive Relief and the issuance of a summons on 7 November
2014,



STATE OF NORTH CAROLINA

WAKE County

> Ao Y O

In The General Court of Justice
(1 District {1 Superior Court Division

Name of Plaintiff
NORTH CARQLINA STATE BOARD OF EDUCATION

Address CIVIL SUMMONS

City, State, Zip [J ALIAS AND PLURIES SUMMONS (ASSESS FEE)
VERSUS G.S. 1A-1, Rules 3, 4

Name of Defendant(s} Date Criginal Summons lssued

THE STATE OF NORTH CAROLINA and
THE NORTH CAROLINA RULES REVIEW COMMISSION

Date(s} Subsequent Summon(es) issued

To Each of The Defendant(s) Named Below:

Name And Address of Defendant 1

THE NORTH CAROLINA RULES REVIEW COMMISSION
c/o Eugene J, Cella

General Counsel

Office of Administrative Hearings

1711 New Hope Church Road

Raleigh, NC. 27699-1711

P.C, Box 628

Name And Address of Defendant 2

THE NORTH CAROLINA RULES REVIEW COMMISSION
cfo Grayson Kelley, Chief Deputy Attorney General

North Carolina Department of Justice

144 W, Edenton Street

Raleigh, NC 27602-0629

A Civil Action Has Been Commenced Against You!

plaintiff's last known address, and

You are notified to appear and answer the complaint of the plaintiff as follows:

1. Serve a copy of your written answer to the complaint upon the plaintiff or plaintiff's attorney within thirty (30) days
after you have been served. You may serve your answer by delivering a copy to the plaintiff or by mailing it to the

2. File the original of the written answer with the Clerk of Superior Court of the county named above.

If you fail to answer the compiaint, the plaintiff will apply to the Court for the relief demanded in the complaint.

Narme And Address of Plaintiff’s Attorney {If None, Address of Plaintiff}
Robert F. Orr and Andrew H. Erteschik

"W/’?//V A ", S1_pan Oew

Summons must be served Is extended sixty (80)
days.

AQC.CV-100, Rev. 611

Poyner Spruill LLP, P.O. Box 1801, Raleigh, NG 27602 Sagnat&re

g918.783.2895 / aerteschik@poynerspruill.com /

rorr@poynerspruill.com Ij{sputy csC /Qsistant cs¢ [ Glerk of Superior Court

Date of Endorsement Time

[} ENDORSEMENT (ASSESS FEE) C0AM [JPM
This Summons was originally issued on the date Stanature
indicated above and returned not served. At the - -
request of the plaintiff, the time within which this ] Deputy csc [ Assistant £5¢ L] Clerk of Superior Court

@ 2011 Administrative Office of the Courls {Cver)

NOTE TO PARTIES: Many counties have MANDATORY ARBITRATION programs in which most cases where the amount in controversy Is
$15,000 or less are heard by an arbitrator before a trial. The parties will be notiffed if this case Js assigned for
mandafory arbitration, and, if so, what procedurs is fo be followed.
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RETURN OF SERVICE

| certify that th|s Summons and a copy of the complaint were recelved and served as follows:

DEFENDANT 1
Date Served Tume Served 1AM C1PM Name of Defendant
[l By delivering to the defendant named above a copy of the summons and complaint.

O

By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant
named above with a person of suitable age and discretion then residing therein.

As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the
person named below.

Name And Address of Person With Whom Copiles Left (if corporation, give tifle of person coples left with)

[ Other manner of service (specify)

[l Defendant WAS NOT served for the follawing reason:

DEFENDANT 2

Date Served Timme Served Name of Deferdant

Oam [Oprm

By delivering to the defendant named above a copy of the summons and complaint.

By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant
named above with & person of suitable age and discretion then residing therein.

As the defendant is a corporation, service was eﬁected by delivering a copy of the summons and complaint to
person named helow.

Name And Address of Person With Whom Copies Left (if corporation, give title of person copies left with)

[1 Other manner of service (specify)

[] Defendant WAS NOT served for the following reason.

Service Fee Paid Signature of Daputy Sheriff Making Retumn

$ :
Date Received Narne of Sheriif {Type or Prini}

Date of Retum Counly of Sheriff

AQC-CV-100, Side Two, Rev. 6/11
®© 2011 Administrative of the Courts



NORTH CAROLINA . -~ GENERAL COURT OF JUSTICE
* * 3 SUPERIOR COURT DIVISION
WAKE COUNTY 14-CVS-14791
T
NORTH CAROLINA STATE NI L It 3
BOARD OF EDUCATION, b Ry
Plaintiff,
V-  ACCEPTANCE OF SERVICE
THE STATE OF NORTH CAROLINA and FOR DEFENDANTS
THE NORTH CAROLINA RULES
REVIEW COMMISSION,

Defendants.

Chief Deputy Attorney General Grayson Kelley, COMSXA‘OI‘ Defendants State of North

Carolina and the North Carolina Rules Review Commission (collectively, “Defendants™) in the
“above-captioned action, shows the Court the following:

1. Defendants are parties to be served with the Civil Summonses issued and the
Verified Complaint for Declaratory and Injunctive Relief filed in this civil action.

2. By execution hereof, the undersigned accepts service of the Civil Summonses and
Verified Complaint for Declaratory and Injunctive Relief on behalf of the Defendants and
acknowledges receipt of a copy of each Civil Summons issued to each Defendant, along with a
copy of the Complaint filed in this action.

3. This acceptance of service does not waive any defenses that Defendants may have
except for the defense of insufficiency of process and insufficiency of service of process.

Defendants reserve the right to assert any other defenses that may apply.



This the _/_.?_ th day of November, 2014. Z/
' By: = 1

Grays\ém Kelléy

Chief Deputy Attorney General
Office of the NC Attorney General
9001 Mail Service Center
Raleigh, NC 276%9-9001
Telephone: (919) 716-6400

Fax: (919} 716-6750

COUNSEL FOR DEFENDANTS



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing by depositing a copy
thereof in an envelope bearing sufficient postage in the United States mail, addressed to the
following person at the following address which is the last address known to me:

Robert F. Orr
Andrew H, Erteschik
Poyner Spruill LLP

P.O.Box 1801
Raleigh, NC 27602- 1801

Counsel for Plaintiff
M O ,4

Graysbn Kelley /

This the _LB_ day of November, 2014.
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V. VYERIFIED COMPLAINT
- FOR DECLARATORY

THE STATE OF NORTH CAROLINA and AND INJUNCTIVE RELIEF
THE NORTH CARCLINA RULES
REVIEW COMMISSION,

Defendants,

Plaintiff the North Carolina State Board of Education (*Plaintiff” or “the Board™),
complaining of the Defendants the State of North Carolina (“the State”) and the North-Carolina
Rules Review Commission (“the RRC*™) (collecfively, “Defendants™), alleges and states the
following:

INTRODUCTION

1. This declaratory judgment action seeks a judicial determination as to whether the
North Carolina Constitution precludes the RRC, a statutorily-created administrative agency, from
exercising authority over the Board, a constitutional body.

2. In 1986, the General Assembly created an administrative review process through
which rules adopted by virtua]ly. all executive branch agencies would be reviewed by an
administrétive agency, the RRC. Because the Board is not expressly named as an exempt entity
under the law, the RRC has taken the position that the Board is subject to its authority.

3. Article IX, Section 4 of the North Carolina Constitution creates the Board as a
constitutional fixture in its own right. The “[pJowers and [d]uties of the Board” are set forth in |

Article IX, Section 5 of the North Carolina Constitution, which provides:



The State Board of Education shall supervise and administer the free public
school system and the educational funds provided for its support, except the funds
mentioned in Section 7 of this Article, and shall make all needed rules and
regulations in relation thereto, subject to laws enacted by the General Assembly.

4. Notwithstanding the Board’s constitutional authority, the RRC since its creation
in 1986 has purported to exercise authority over the Board. The RRC has done so by
determining the limits of the Board’s constitutional authority, objecting o the Board’s rules, and
striking down the Board’s rules. In essence, the RRC deems its rules review process to be a
substitate for the built-in state constitutional review process under which the Board’s rules can
only be revised or repealed by the General Assembly.

5. Having now. made the decision to exercise the full extent of its constitutional
authority, the Board brings this action for declaratory and injunctive relief to enjoin the RRC
from exercising authority over the Board.

6. The Board seeks the following relief in this action:

(a) a declaration that the legislation triggering the RRC’s review process does not
apply to the Board because the Board is not an agency within the execufive
branch;

(b)  adeclaration that the RRC’s exercise of authority over the Board violates Article
TX, Section 5 of the North Carolina. Constitution because it subverts the Board’s
general supervisory and administrative mmlemaking authority on matters
concerning North Carolina’s free public schools;

(¢)  a declaration that the RRC’s exercise of authorify over the Board violates the
separation of powers set forth in Asticle I, Secﬁon 6 of the North Carolina

Constitution because it unconstitutionally delegates to the RRC the authority to
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review, revise, or repeal rules of the Board, which are acts that only the General
Assembly is authorized to take;

a declaration that the RRC’s enabling statutes are facially unconstitutional
because they allow the RRC to improperly exercise legislative power by striking
down agency rules without bicameral passage and preseptment of a bill as
required by Article TI, Section 22 of the North Carolina Constitution;

a declaration that the RRC’s enabling statutes are facially unconstitutional and
unconstitutional as applied to the Board because they permit the RRC to encroach
on the judicial function in violation of the separation of powers set forth in Article
1, Section 6 of the North Carolina Constitution,

a declaration that the RRC’s enabling statutes are facially unconstitutional
because even if the General Assembly could constitutionally delegate its authority
to the RRC, which it cannot, it failed to provide adequate guiding standards in
violation of the separation of powers set forth in Article I, Section 6 of the North
Carolina Constitution;

a declaration, if the Cowt concludes that the Board is an agency within the
executive branch, that the RRC’S enabling statutes are facially unconstitutional
because they permit the RRC to encroach on the executive function in violation of
the separation of powers set forth in Asticle I, Section 6 of the North Carolina
Constitution; and

a permanent injunction enjoining the RRC from exercising authority over the

Board.
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PARTIES

7. The Board is a constitutional body created by Article IX of the North Carolina
Constitiution with the power and duty to “supervise and administer the free public school system
and the educational funds provided for its support.” N.C. Const. Art. T, § 5.

8. The State through its General Assembly enacts legislation, including the
legislation described herein,

9. The RRC is a state administrative agency charged with reviewing rules adopted
by virtually all executive branch agencies.

JURISDICTION AND VENUE

10.  This Court has subject matter jurisdiction over this action because the Board seeks
declaratory and injunctive relief pursuant to the North Carolina Constitution, the North Carolina
Declaratory Judgment Act, N.C. Gen. Stat. §§ 1-253, ef seq., and N.C. Gen. Stat. § 7A-245.

11, Venue with respect to Counts 1, 2, 3, and the as-applied challenge in Count 5 lies
in Wake County Superior Court pursuant to N.C. Gen. Stat. § 1-77 because the legislation
described herein was enacted by the 1986 General Assembly in Wake County.,

12.  Venue with respect to Counts 4, 6, 7, and the facial challenge in Count 5 lies with
a three-judge panel of the Wake County Superior Court pursuant to N.C. Gen, Stat. § 1-81.1
because these claims seek a declaration that the RRC’s enabling legislation is facially
unconstitutional under the North Carolina Constifution.

FACTUAL ALLEGATIONS
Overview of the Board’s Constitutional Powers and Duties

13.  The Board is unique among state government entities in Nor.th Carolina because it

is a constitutional body that derives its broad powers directly from the people of North Carolina

through the North Carolina Constitution.
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14.  The 1868 North Carolina Constitution established the framework of our present
system of education by creating the Board as a constifutional entity responsible for governing our
free public schools. Article IX, Section 9 of the 1868 North Carolina Constitution conferred
broad powers on the Board, including the power “to legislate™ with respect to North Carolina’s

public schools:

The Board of Education shall succeed to all the powers and trusts of the President
and Directors of the Literary Fund of North Carolina, and shall have full power to
legislate and make all needful rules and regulations in relation to Free Public
Schools; and the Educational Fund of the State; but all acts, rules and regulations
of said Board may be altered, amended or repealed by the General Assembly, and-
when so altered, amended or repealed, they shall not be re-enacted by the Board.

15,  In 1942, the voters ratified an amendment to further centralize power in the Board
by expressly listing additional areas in which the Board — as opposed to other administrative
agencies existing at the time — had constitutional authority. The amendment expressly stated that
the Board retained all the powers that it held prior to the amendment — i.e., the powers given to
the Board by the 1868 North Carolina Constitution. Thus, as amended in 1942, Article IX,
Section 8 of the North Carolina Constitution provided:

The State Board of Education shall succeed to all the powers and trusts of the
President and Directors of the Literary Fund of North Carolina and the Stafe
Board of Education as heretofore constituted. The State Board of Education shiall
have power to divide the State into a convenient number of school districts; to
regulate the grade, salary and qualifications of teachers; to provide for the
selection and adoption of the text books to be used in the public schools; to
apportion and equalize the public school funds over the State; and generaily to
supervise and administer the free public school system of the State and make all
needful rules and regulations in relation thereto. All the powers enumerated in
this section shall be exercised in conformity with this Constitution and subject to
such laws as may be enacted from time to time by the General Assembly.

16.  In 1971, the North Carolina Constifution wag rewritten to reflect a number of
editorial — as opposed to substantive — revisions. As adopted in 1971, revised Article IX, Section

5 provides in ifs current form:
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The State Board of Education shall supervise and administer the free public
school system and the educational funds provided for its suppott, except the funds
mentioned in Section 7 of this Asticle, and shall make all needed rules and
regulations in relation thereto, subject to laws enacted by the General Assembly.

17.  As in the 1942 amendment, the framers of the 1971 North Carclina Constitution
expressly intended that the powers of the Board remain as extensive as they were since the 1868
Constitution. In the 1968 Report of the State Constitutional Study Commission, the Commission
wrote that “[Article IX, Section 5] restates in much abbreviated form the duties of the State
Board of Education, but without any intention that its authority be reduced.”

18.  The same year the 1971 North Carolina Constitation was adopted, the Supreme
Court of North Carolina in Guthrie v. Taylor, 279 N.C. 703, 185 S.E.2d 193 (1971), held that the
Board had “legislative power” under Article IX, Secﬁon 5, and that the Board’s rules were
“subject to limitation and revision” only “by acts of the General Assembly.” The Supreme Court
further recognized that when the General Assembly attempis to review, revise, or repeal the
Board’s rules, it must do so “specifically,” otberwise the Board’s rulemaking authority is
“limited only by other provisions of the Constitution itself.”

19.  Thus, since the creation of the Board in 1868, no state constifutional amendment
or decision of the Supreme Court of North Carolina has limited the Board’s broad powers and
duties as described above.

The RRC’s Encroachment on the Board’s Constitutional Authority

20. In 1986, the General Assembly created the RRC. Through its enabling
legislation, the RRC is required to approve administrative rules before they can have the force
and effect of law. The RRC is also authorized to strike down rules,

21,  Under the RRC’s enabling statufes, an agency that adopts a rule must file that rule

with the RRC within 30 days pursuant to N.C. Gen, Stat. § 150B-21.2(g). Under N.C. Gen. Stat.
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§ 150B-21.10, the RRC in its sole discretion can then take oue of three actions: (1) approve the
tule, if it determines that the rule meets certain criteria; (2) object to the rule, if it determines that
the rule does not meet the criteria; or (3) extend the period for reviewing the rule, if it determines
that additional information is necessary to decide whether the rule satisfies the criteria.

22.  Unless and until the RRC approves the rule, N.C. Gen. Stat. § 150B-21.3(b)(2)
dictates that the agency’s adopted rule is of no force and effect. If the RRC objects to the
agency’s adopted rule, then under N.C. Gen. Stat. § 150B-21.19(4), the rule cannot be
implemented unless and until the agency revises the rule to address the RRC’s objections.

23. The RRC’s enabling legislation requires it to exercise authority over any
“agency,” which is defined by N.C. Gen. Stat. § 150B-2(1a) as “an agencyr ar an officer in the
executive branch of the government of this State and includes the Council of State, the
Governor’s Office, a board, & commission, a dep.artment, a division, & council, and any other unit
of government in the executive branch.”

24.  Notwithstanding the Board’s unique status as a constitutional body, the RRC
since 1986 has purported to exercise control over the Board, deeming the Board an “agency™
within the meaning of N.C. Gen, Stat. § 150B-2(1a). Though historically the Board has stopped
short of bringing a legal challengs, the Board has repeatedly questioned the constitutionality of
this purported exercise of authority by the RRC over the Board, a constifutional body.

25.  Since its inception in 1986, the RRC or its staff has objected to or modified every
rule adopted by the Board and submitted to the RRC for approval. Moreover, the Board has
declined to adopt a number of rules that it otherwise would have adopted but for the fact that the

RRC would have objected to these rules or struck them down.
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26.  Inaddition, the RRC review process typically takes a minimum of six months and
often longer. Thus, when the Board adopts rules, they do not have the force and effect of law
until at 1_east six months later. In the intervening months or, in some cases, years, statewide
education policy is effectively enjoined by the RRC review process. In this regard, the RRC’s
exercise of authority over the Board’s rulemaking erodes the Board’s ability to timely address
critical issues facing our State in the area éf education.

The Board’s Decision to Exercise the Full Extent of its Constitutional Authority

27.  The Board as currently constituted has made the decision to exercise the full
extent of its powers and dutics under the North Carolina Constitution without unconstitutional
interference by the RRC.

28.  The Board has resolved that it will no longer voluntarily submit its rules for RRC
approval. The Board will nevertheless deem its rules to have the immediate full force and effect
of law.

29, The Board recognizes that its decision is in direct conflict with the RRC’s
interpretation and application of both N.C. Gen. Stat. § 150B-2(1a) and the RRC’s enabling
legislation. Accordingly, a declaratory judgment is necessary to determine the proper
interpretation and application of the statutory and state constitutional provisions discussed
herein.

COUNT 1 — DECLARATORY JUDGMENT
N.C. Gen. Stat. § 150B-2(1a)

30. The allegations contained in Paragraphs 1 through 29 of this Complaint are
restated and incorporated herein by reference.
31.  Under the North Carolina Administrative Procedure Act (“APA”}YN.C. Gen. Stat.

§§ 150B-1, et seq., only an “agency” is subject to the RRC,
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32.  For purposes of the APA, N.C. Gen. Stat, § 150B-2(1a) defines “agency” as “an
agency or an officer in the executive branch of the government of this State and includes the
Council of State, the Governor’s Office, a board, a commission, a department, a division, a
counéil, and any other unit of government in the executive branch.”

33.  The North Carolina Constitution does not create the Board as an agency within
the executive branch. The Board is not named in Article II, III, or IV of the North Carolina
Constitution. The Board’s authority derives solely from Article IX of the North Carolina
Constitution, which creates the Board as a constifutional entity of independent authority that,
within the scope of its functions, is coordinate with and equal to that of the other branches of
State governiment,

34,  The fact that the Board is not an “executive branch ageﬁcy” subject to the RRC is
further evident within the APA. N.C. Gen. Stat. § 150B-21.9(a)(1) provides that the RRC’s
primary task is to “deterraine whether a rule . . . is within the authority delegated to the agency
by the General Assembly.” This statutory provision cannot apply to the Board. Unlike
executive branch agencies falling within N.C. Gen. Stat. § 150B-2(1a), the General Assembiy
did not create the Board and the Board does not derive its authority from the General Assembly,
The Board is a constitutional fixture in its own right that derives its powers directly from the
people of North Carolina through Article IX, Sections 4 and 5 of the North Carolina
Constitntion. ' |

35.  For the foregoing reasons, the Board is not an “agency” within the meaning of

N.C. Gen. Stat, § 150B-2(12). Accordingly, the Board is not subject to the RRC.
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COUNT 2~ DECLARATORY JUDGMENT
Article IX, Section 5 of the North Carolina Constitution

36. The allegations contained in Paragraphs 1 through 35 of this Complaint are
restated and incorporated herein by reference.

37. Under Article EX, Section 5 of the North Carolina Constitution, the Board has
general supervisory and administrative rulemaking authority with respect fo public education
unless the General Assembly enacts specific legislation revising or repealing & particular rule
adopted by the Board. |

38.  Because the Bo.ard is not listed as an exempt entity under N.C. Gen. Stat. § 150B-
2(1a), the RRC deems its rules review process to be a substitute for the built-in state
constitutional review process under which the Board’s rules can only be revised or repealed by
the General Assembly. The RRC's position is contrary to Article IX, Section 5 of the North
Carolina Constitution. |

39. The RRC is not “the General Assembly” as that term is used in Article IX,
Section 5 of the North Carolina Constitution. The RRC is neither representative of the people of
North Carolina nor accountable to the people of North Carolina. It is comprised entirely of
unelected individuals appointed to the RRC who are not members of the General Assembly.

40,  Any attempt by the General Assembly to review, revise, or repeal the Board’s
rules must be done “specifically.” The 1986 General Assembly’s establishment of a rules review
process through which an administrative agency would review all rules adopted by all agencies
on all subjects at all times ié not a “law enacted by the General Assembly” that “specifically”
revises or repeals a particular rule of the Board within Article IX, Section 5.

41.  Accordingly, the RRC’s interpretation and application of N.C. Gen. Stat. § 150B-

2(1a) to the Board violates Article IX, Section 5 of the North Carolina Constitution.

10
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COUNT 3 —~ DECLARATORY JUDGMENT
Article I, Section 6, Article II, Section 1, and
Article IX, Section 5 of the North Carolina Constitution

42.  The allegations contained in Paragraphs 1 through 41 of this Complaint are
restated and incofporated herein by reference.

43.  Only the General Assembly has the au'chority u1_1der Article IX, Section 5 to enact
specific legislation revising or repealing a particular rule adopted by the Board. Nothing in the
North Carolina Constitution permits the General Assembly to delegate that authority to the RRC
or any other entity.

44.  Accordingly, the RRC’s interpretation and application of N.C. Gen, Stat. § 150B-
2(1a) to the Board violates Article I, Section 6, Article II, Section 1, and Article IX, Section 5 of
the North Carolina Constitution.

COUNT 4 — DECLARATORY JUDGMENT

Article 1, Section 6, Article IT, Section 1, and
Axticle I1, Section 22 of the North Carolina Constitution

45,  The allegations contained in Paragraphs 1 through 44 of this Complaint are
restated and incorporated herein by reference.

46.  The RRC improperly exercises legislative power by striking down agency rules
without bicameral passage and presentment of a bill as required by Article II, Section 22 of the
North Carolina Constitution.

47,  Accordingly, the RRC’s enabling legislation is facially unconstitutional bf;cause it
violates Article I, Section 6, Article IT, Section 1, and Article II, Section 22 of the North Carolima

Constitution.

i1
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COUNT 5—- DECLARATORY JUDGMENT
Article I, Section 6 and Article IV, Section 1
of the North Carolina Constitution

48.  The allegations contained in Paragraphs 1 through 47 of this Complaint are
restated and incorporated herein by reference.

49.  Deciding whetber a rule falls within a rulemaking entity’s authority is a judicial
function. When the RRC purports to make such a detenninaﬁon, it violates the separation of
powers because it unco.nstitutionally encroaches on the functions of the judicial branch.

50.  As applied to the Board, the RRC’s defermination of whether a rule is within the
Board’s authority encroaches even further on the functions of the judicial branch. The judicial
branch is the sole arbiter of the North Carolina Constifution. When the RRC under N.C. Gen.
Stat. § 150B-21.9(a)(1) purporis to determine the limits of the Board’s constitutional authority, it
violates the separation of powers because it unconstitutionally encroaches on the functions of the
judicial branch.

51.  Accordingly, the RRC’s enabling legislation is facially unconstitutional and
unconstitutional as applied to the Board because it violates Article I, Section 6 and Article 1V,
Section 1 of the North Carolina Constitution.

COUNT 6 — DECLARATORY JUDGMENT

Article I, Section 6 and Article IT, Section 1
of the North Carolina Constitution

52.  The allegations contained in Paragraphs 1 through 51 of this Complaint are
~ restated and incorporated herein by reference.

53.  Even if the General Assembly could constitutionally delegate its Article Di,
Section 5 authority to the RRC, which it cannot, the General Assembly couid only delegate such

anthority to the RRC with adequate guiding standards.

12
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34, N.C. Gen. Stat. § 150B-21.9(a) provides the RRC with vague and open-ended
standards to use in deciding whether to strike down rules. N.C. Gen. Stat. § 150B-21.9(a)
charges the RRC with determining whether a rule is “within the authotity delegated to the
agency,” whether it is “clear and unambiguous,” and whether it is “reasonably necessary to
implement or interpret an enactment” of the General Assembly, Congress, or a federal agency.
These are not adequate guiding standards.

55.  In addition to providing the RRC with inadequate guiding standards, the RRC
lacks the requisite expertise for such delegation to be effective, Furthermore, no adequate

procedural safeguards exist to ensure the RRC’s accountability.

56.  Accordingly, the RRC’s enabling legislation is facially unconstitutional because it

violates Article I, Section 6 and Article I, Section 1 of the North Carolina Constitution.
COUNT 7 - DECLARATORY JUDGMENT
Article T, Section 6 and Article TH, Section 1
of the North Carolina Constitution
57.  The allegations contained in Paragraphs 1 through 56 of this Complaint are
restated and incorporated herein by reference.
58,  In the alternative to Count [, if the Court concludes that the Board is an agency
“in the executive branch” under N.C. Gen. Stat. § 150B-2(1a), then the RRC violates the
separation of powers because it unconstitutionally encroaches on the executive function of
rolemaking.

59.  Accordingly, the RRC’s enabling legislation is facially unconstitutional becanse it

violates Article I, Section 6 and Article ITI, Section 1 of the North Carolina Constitution.

13




21-

WHEREFORE, Plaintiff prays that this Coust:

(@)

(b)

©

@

(€)

)

Declare that the legislation _triggering the RRC’s review process does not apply to
the Board because the Board is not an agency within the executive branch; |
Declare that the RRC’s exercise of autﬁority over the Board violates Article IX,
Section 5 of the North Carolina Constitution because it subverts the Board’s
general supervisory and administraiive rulemaking authority on matters

concerning North Carolina’s free public schools;

Declare that the RRC’s exercise of authority over the Board violates the

separation of powers set forth in Article I, Section 6 of the North Carolina
Constitution because it unconstitutionally delegates to the RRC the authority to
review, revise, or repeal rules of the Board, which are acts that only the General
Assembly is authorized to take;

Declare that the RRC’s enabling statutes are facially unconstitutional because
they allow the RRC to improperly exercise legislative power by striking down
agency rules without bicameral passage and presentment of a bill as required by
Article IL, Section 22 of the North Carolina Constitution;

Declare that the RRC’s enabling statutes are facially unconstitutional and
unconstitutional as applied to the Board because they permit the RRC to encroach
on the judicial function in violation of the separation of powers set forth in Article
I, Section 6 of the North Carolina Constitution; |

Declare that the RRC’s enabling statutes are facially unconstitutional because
even if the General Assembly could constituiionally delegate its anthority to the

RRC, which it cannot, it failed to provide adequate guiding standards in violation

14
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of the separation of powers set forth in Article I, Section 6 of the North Carolina
Constitution;

Declare, if the Court concludes that the Board is an agency w1thm the executive
branch, that the RRC’s ehabling statutes are facially unconstitutional because they
permit the RRC fo encroach on the executive fimction in viclation of th_e
separation of powers set forth in Article I, Section 6 of the North Carolina
Constitution; |
Enter a permanent injunction enjoining the RRC from exercising authority over
the Board;

Assess costs against the State pursuant to N.C. Gen. Stat. § 1-263;

Award_ reasonable attorneys’ fees to the Board as permitted by law; and

Grant the Board any and ail other relief which this Court deems just and proper.

15
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Respectfully submitted the 7th day of November, 2014.

POYNER SPRUILL LLP

e

By:
~£rRobert F. Orr @%,9 %(ﬁ[E ?ﬁgkmf s3/en

By:

16

N.C. Bar No.
rorr@poynerspruill,com
P.O. Box 1801

Raleigh, NC 27602-1801
Telephone: (919) 783-2894
Facsimile: (919) 783-1075

Andrew H. Erteschik
N.C. State Bar No. 35269
aerteschik@poyners.com
P.O. Box 1801

Raleigh, NC 27602-1801
Telephone: 919.783.2895
Facsimile: 919.783.1075

COUNSEL FOR PLAINTIFF
THE NORTH CAROLINA
STATE BOARD OF EDUCATION
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STATE OF NORTH CAROLINA VERIFICATION

COUNTY OF WAKE

Williatm W. Cobey, Jr., being first duly sworn, deposes and says:

_ That he is the Chairman of the State Board of Education, the Plaintiff in this action; that

he has read the foregoing Complaint and knows the contents thereof: that the allegations therein
are frue of his own knowledge, except as to those things therein stated upon information and
belief, and that as to those matters and things stated upon information and belief, he believes
them to be true. '

This the ,&';' day of November, 2014. ’%% /

WILLIAM W. COBEY, JR. )
WAKE COUNTY, NORTH CAROLINA
Sworn to and subscribed before me this the Q day of /[/ sepy) 5&{ 2014,
) A e
otary Public -

My commission expires: /- K- Zp18

17



NORTH CAROLINA L GENERAL COURT OF JUSTICE
TR SUPERIOR COURT DIVISION
WAKE COUNTY 14 CVS 014791

WS 12 P8 25T

NORTH CAROLINA STATEBOARD. s )
OF EDUCATION, oo Doy
)
PI&HLf, . - — ——)
: )
v. ) DEFENDANTS® MOTION TO
) DISMISS PLAINTIFE’S

THE STATE OF NORTH CAROLINA ) VERIFIED COMPLAINT
and THE NORTH CAROLINA RULES )
REVIEW COMMISSION, )
)
Defendants. 3

NOW COME DEFENDANTS, the State of North Carolina and the North Carolina Rules
Review Commission, by and through its counsel, Roy Coopei‘, Attormey General of the State of
North Carolina, Amar Majmundar, Special Deputy Attorney General, and Charles G. Whitebead,
Special Deputy Attorney General, without waiving any motions or defenseg not set out herein,
and files their Motion to Dismiss Plaintiff’s Verified Complaint in this matter.

Plainiiff seeks a Declaratory Judgment and avers generally that the Norfh Cazolina
Administrative Procedure Act, N.C. Gen. Stat. §§ 150B-1, ef seq., are unconstitutional as applied
to it, and that by exiension, the North Carolina State Board of Education is excepted from the
provisions of N.C. Gen. Stat. § 150B-21.2(g) of the Administrative Act that require the
submission of proposed agency rules to the North Carolina Rules Review Comgﬁssion for
review and adoptioﬁ. In conjunction, and in the alternative, Plaintiff contends that the enabling
statutes crafted and enacted by the State of North Carolina that create, define and implement the
Administrative Procedure Act, and further authorize the role and obligations of the North

Carolina Rules Review Commission, N.C. Gen. Stat. § 150B-21.2, ef seg., are facially
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unconstitutional, and are therefore inapplicable to not only to Plaintiff, but to any agency of the
State.

In response, and light of Plaintiff's failure to abide by the applicable statute of
limitations, failure to present a justiciable claim or controversy under the Declaratory Judgment
Act, failure to abidé by the principles of estoppel, failure to establish necessary jurisdictional
predicates, and failure to otherwise state a claim upon which relief may be granted, Defendants
make the following motions:

MOTION TO DISMISS-RULE 12(b)(1)

Defendants move this Court pursuant to Rule 12(b)(1) of the North Carolina Rules of

Civil Procedure to dismiss this action for lack of subject matter jurisdiction.

MOTION TO DISMISS-RULE 12(b)(2)

Defendants move this Court pursuant to Rule 12(b)(2) of the Rules of Civil Procedure to

dismiss this action for lack of personal jurisdiction.

MOTION TO DISMISS-RULE 12(b)(6)

Defendants move this Court pursuant to Rule 12(b)(6) of the Rules of Civil Procedure to

dismiss this action for failure to state a claim upon which. relief can be granted.

WHEREFORE, Defendants, the State of North Carolina and the North Carolina Rules
Review Commission, pray unto the Court that:
1. Plaintiff’s Verified Complaint be dismissed with prejudice;
2. That the costs of this action be awarded to Defendants; and,

3. For such further relief the Court deems just and proper.
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Respectfully submitted this the 12% day of January, 2015.

ROY COOPER

ATTORNEY GENERAI_/,

Special Depify Attorney General
NC Department of Justice

NC Bar No. 24668

PO Box 629

Raleigh, NC 27602

(919) 716-6820
amaimundar@ncdoj.gov

Vi

,x‘"ff‘? -
Charlés G. Whitehead
Special Deputy Attorney General
NC Department of Justice
NC Bar No. 36222
PO Box 629
Raleigh, NC 27602
(919) 716-6840
cwhitehead@ncdoj.gov
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CERTIFICATE OF SERVICE

I, Amar Majmundar, attorney for Defendants, hereby certify that a copy of the foregoing
Motion to Dismiss was duly served upon the attorneys for the Plaintiff, by depositing a copy of
the same in the United States mail, postage paid, addressed as follows:

Mr. Robert ¥. Orr -
Mr. Andrew H. Erteschik

Poyner Spruill LLP

Post Office Box 1801

Raleigh, North Carolina

27602-1801

This the 12" day of January, 2015.

(Aafar Majmurydar ?’ Z
Special Depu omney General



" -29-

NORTH CAROLINA - GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY 14-CVS-14791
NORTH CAROLINA. STATE
BOARD OF EDUCATION,
Plaintiff,
v. PLAINTIFF’S NOTICE OF VOLUNTARY

THE STATE OF NORTE CAROLINA and DISMISSAL OF COUNTS 4-7
THE NORTH CAROLINA RULES
REVIEW COMMISSION,

Defendants,

Pursuant to Rule 41(a)(1) of the North Carolina Rules of Civil Procedure, Plaintiff North
Carolina State Board of Education hereby gives notice of voluntary dismissal without prejudice
of Counts 4, 5, 6, and 7 of the Verified Complaint,

Respectfully submitted the 23rd day of February, 2015.

By: ﬁ : By: ﬁ
obert F. Orr (by AU oy, . ) drew H. Erteschik

N.C. State Bar 0. 6798 17" fm»on N.C. State Bar No. 35269
orr@tforrlaw.com aerteschik@poyners.com

3434 Edwards Mill Road POYNER SPRUILL LLP

Suite 112-372 P.O. Box 1801

Raleigh, NC 27512 Raleigh, NC 27602-1801

Telephone: 919.608.5335 Telephone: 919.783.2895

COUNSEL FOR PLAINTIFF COUNSEL FOR PLAINTIFF

NORTH CAROLINA STATE BOARD NORTH CAROLINA STATE BOARD

OF EDUCATION OF EDUCATION
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CERTIFICATE OF SERVICE
I hereby certify that I have this day served a copy of the foregoing by e-mail and

depositing a copy thereof in an envelope bearing sufficient postage in the U.S. mail, addressed to
the following person at the following address which is the last address known to me:

Amar Majmundar
amajmundar@ncdoj.gov
Charles G. Whitehead
cwhitehead@ncdoj.gov

- NC Department of Justice
P.O.Box 629
Raleigh, NC 27602
Counsel for Defendant

This the 23rd day of February, 2015.

drew H. Erteschik
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NORTH CAROCLINA v DU GENERAL COURT OF JUSTICE

B

SUPERIOR COURT DIVISION
WAKE COUNTY 20I514% 20 PH 1153 14-CVS-14791
NORTH CAROLINA STATE, Ay, csle.
BOARD OF EDUCATION, #rit- -+
BY . Plaintiff]
v PLAINTIFE’S MOTION
- FOR SUMMARY JUDGMENT ON
COUNTS 1,2, AND 3 .
THE STATE OF NORTH CAROLINA and 7 &
THE NORTH CAROLINA RULES OF VERIFIED COMPLAINT
REVIEW COMMISSION, -
- ~Defendarity; CT T e T e

Pursuant to Rulé 56 of the North Carolina Rules of Civil Procedure, Plaintiff North
Carolina State Board of Education (“the Board™) moves for summary judgment on Counts 1, 2,
and 3 of its Veriﬁed.Complaint. The Board seeks summary judgment on the grounds that the
pleadings, verification, and other materials on file with the Court show that there exists no
genuine issues of material fact and that the Board is entitled to judgment on Counts 1, 2, and 3 as
a matter o_f law.

Respectfully submitted the 20th day of March, 2015.

-Ff Robert F. Orr 3/’7”'” Jermiosien  Andrew H. Erteschik
0. 679 /

N.C. State Bar N.C. State Bar No. 35269
orr@rforrlaw.com aerteschik@poyners.com

3434 Edwards Mill Road POYNER SPRUILL LLP

Suite 112-372 ' P.O. Box 1801

Raleigh, NC 27612 Raleigh, NC 27602-1801

Telephone: 919.608.5335 ' Telephone: 919,783.2895

COUNSEL FOR PLAINTIFF COUNSEL FOR PLAINTIFF

NORTH CARQOLINA STATE BOARD NORTH CAROLINA STATE BOARD

OF EDUCATION OF EDUCATION
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing by e-mail and
depositing a copy thereof in an envelope bearing sufficient postage in the U.S. mail, addressed to
the following person at the following address which is the last address known to me:

Amar Majmundar
amajmundar@ncdoj.gov
Charles G. Whitehead
cwhitehead@ncdoj.gov
NC Department of Justice
- P.0: Box 629 -
Raleigh, NC 27602
Counsel for Defendants

This the 20th day of March, 2015.

Andrew H. Erteschik
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NORTH CAROLINA
1z P 3*

WAKE COUNTY B3

P

NORTH CAROLINA ST;}TE BOARD OF,
ELECTIONS,

Plaintiff,
V.

THE STATE OF NORTH CAROLINA
and THE NORTH CAROLINA RULES
REVIEW COMMITTEE,

Defendants,

- IN THE GENERAL COURT OF JUSTICE

49 SUPERIOR COURT DIVISION
14 CVS 14791

.

[ s

oo

G CASE
RULE 2.2

ORDER ASSIG
UNDER LOC

Pursuant to Tenth Judicial District Local Rule 2.2, the undersigned judge herehy

designates the Honorable Panl G. Gessner to preside over all firture trial court

proceedings in this action, unless otherwise ordered by the Senior Resident Superior

Court Judge.

Attorneys for the parties shall coordinate the scheduling of all matters through the

Trial Court Administrator and Judge Gessner.

So ordered this the / / day of May, 2015.

L\/MW%@

DONALDIW. STEPHENS
SENIOR RESIDENT SUPERIOR COURT JUDGE
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NORTH CAROLINA - GENERAL COURT OF JUSTICE
FI1.EF} SUPERIOR COURT DIVISION
WAKE COUNTY 14-CVS-14791
NORTH CAROLINA STATE S 8 1§ P kS0
BOARD OF EDUCATION,
I\,"'P‘i.: COUETY, £.8.0.
v. PLAINTIFF’S NOTICE OF

THE STATE OF NORTH CAROLINA and
THE NORTH CAROLINA RULES
REVIEW COMMISSION,

Defendants.

VOLUNTARY DISMISSAL OF COUNT 1

Pursuant to Rule 41(2)(1) of the North Carolina Rules of Civil Procedure, Plaintiff North

Carolina State Board of Education hereby gives notice of voluntary dismissal without prejudice

of Count 1 of the Verified Complaint,

Respectfully submitted the 19th day of June, 2015.

CAMFPBELL SHATLEY, PLLC

By:
ARG, o%,m
N.C. State Bar{No. 6798
bob@csedlaw.com
674 Merrimon Avenue, Suite 210
Asheville, NC 28804
Telephone: 919-608-5335
Facsimile: §28-398-2795

COUNSEL FOR PLAINTIFF
NORTH CAROLINA STATE
BOARD OF EDUCATION

POYNER SPRUILL LLP

BY: %?

Andrew H. Erteschik

N.C. State Bar No. 35269
aerteschik@poynerspruill.com
P.O. Box 1801

Raleigh, NC 27602-1801
Telephone: 919-783-2895
Facsimile: 919-783-1075

COUNSEL FOR PLAINTIFF
NORTH CAROLINA STATE
BOARD OF EDUCATION
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing by e-mail and
depositing a copy thereof in an envelope bearing sufficient postage in the U.S. mail, addressed to
the following person at the following address which is the last address known to me:

Amar Majmundar
amajmundar@ncdoj.gov
Charles G. Whitehead
cwhitehead@ncdoj.gov
NC Department of Justice
P.O. Box 629

Raleigh, NC 27602
Counsel for Defendant

e

Andrew H. Erteschik

This the 19th day of June, 2015.




NORTH CARCLINA GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY 14 CVS 014791

NORTH CAROLINA STATE BOARD
OF EDUCATION,

Plaintiff,
DEFENDANTS’ BRIEF IN SUPPORT OF
THEIR MOTION TO DISMISS, AND IN.
OPPOSITION TO PLAINTIFF’S MOTION
FOR SUMMARY JUDGMENT

V.

- THE STATE OF NORTH CARCLINA
and THE NORTH CAROLINA RULES
REVIEW COMMISSION,

Defendants.

COME NOW the State of North Carolina and the North Carolina Rules Review
Commission, by and through its undersigned counsel, Attorney General Roy Cooper, and Special
Deputy Attorneys General Olga E. Vysotskaya de Brito and Amar Majmundar, and pursuant to
Rules 12(b)(1), (b)(2), (b}(6), and Rule 56 (;f the North Carolina Rules of Civil Procedure, submit
this Brief in support of their Motions to Dismiss and in apposition to Plaintiffs Motion For
Suﬁunary Judgment.

INTRODUCTION

Distilling the Verified Complaint into its most elemental form reveals the Board of
Education’s (the “Board™) objective to be declared a “Constitutional body,” with virtually
unbridled authority to promulgate and implement rules that potentially yield a profound impact
upon the public’s right to primary and secondary education. In making its demand of this Court,
Plaintiff further suggests that the rules it will adopt will be unfettered by any “check,” save the
convening of the Gene.ral Assembly who may thereafter only revise or repeal a rule through the

passage of specific legislation. In doing so, the Board has proclaimed that it shall hereinafter be

I
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exempted from compliance with the terms of the Administrative Procedures Act, (the “APA”™);
that a declaratory judgment should be entered to specifically delineate that irrespective of the
terms of the APA, the North Carolina Rules Review Commission (the “RRC”) may not exert
.“Iegislative authority” over any of the rules promulgated by the Board; and, that any review of the
Board’s rules by the Commission constitutes a breach of the separation of powers, and
specifically, encroachment upon the obligations of the legislative branch of government.

The APA. was created to address the apparent difficulties of governance in the modern
administrative state in the areas of rulemaking and administrative adjudicatory procedures.
N.C.G.8. 150B-1(a). The Supreme Court “explicitly [] recognized the complexity of govermning
in the administrative state,” Adams v. N.C. Dep’t of Natural & Econ. Res., 295 N.C. 683 (1978),
and noted that “strict adherence to ideal notions of the non-delegation doctrine would unduly
hamper the General Assembly in the exercise of its constitutionally vested powers,” Id. at 696-97
(citations omitted). The General Assembly established the APA rulemaking framework to foster
transparent governance with diffuse authority, and a structured mechanism to allow the public an
opportunity to learn about and comment on pending rules. In turn, the RRC is a stattorily
created, executive branch agency of State, N.C.G.S. § 143B-30.1(c), with the objective of
reviewing administrative rules in accordance with APA. N.C.G.S. § 143B-30.2.

In essence, Plaintiff wishes to be viewed as a fourth branch of State government, with the
authority to impact the educational opporfusities of all the State’s children, but without the
encumbrances of sufficient checks and balances that the actual, three branches of government
endure, Despite the assertions found in Plaintiff’s Verified Complaint, thé action filed by the

Board is improperly pled, and otherwise reveals fatal defects that warrant dismissal under Rule 12.
, .
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Moreover, the Board’s Motion for Summary Judgment under Rule 56, predicated solely upon the
legal conclusions made in its Verified Complaint, is without merit and should be denied.

PROCEDURAL BACKGROUND

The Board filed its Verified Complaint on 7 November 2014, which featured seven various
. Counts. Pursuant to Rules 12(b)(1), (2) and (6). Defendants filed their Motions to Dismiss the
Board’s Verified Complaint on 12 January 2015. On 23 February 2015, and pursuant to Rule
41(a)(1), the Board filed a voluntary dismissal of Counts 4-7 of its Verified Complaint, Pursuant
to Rule 56, on 20 March 2015 the Board filed a Motion for Summary Judgment on Counts 1-3,
On or about 19 June 2013, the Board voluntarily dismissed Count 1 of its Verified Complaint.
ARGUMENT - DEFENDANT’S MOTION TO DISMISS

Article I, Section 6 of the North Carolina Constitution provides that “[t]he legislative,
executive, and supreme judicial powers of the State government shall be forever separate and
distinct from each other.” There exists but three branches of government in this State. nre

Alamance County Court Facilities, 329 N.C. 84, 96 (1991). By definition, the Board must fall

within one of the three branches. Although Plaintiff has dismissed its pursuit of Count 1 of the
Verified Complaint, this Court must still make a determination as to which branch of State
government may lay claim to the Board, Assuredly, neither party contends that the Board falls
within the parameters of the judicial branch. Consequently, the predicate question before this
Court is whether the Board is an executive branch agency that is subject to the terms of the APA.
That preliminary question, if answered in the negative, subsequenily serves to end this
litigation. That is true because such a determination renders the remaining Counts 2 and 3 moot,

and not properly subject to deliberation under the Declaratory Judgement Act. Morris v. Morris,
3
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245 N.C. 30 (1956). If answered in the affirmative, then the Board is unquestionably subject to
the laws of the General Assembly, including the procedural limitation found in the APA. In that
sense, the Board's allegations that it is exempt because it is a “Constitutional fixture in its own
right,” (Verified Complaint § 3), is too rendered inconsequential by virtue of the fact that although
Article [fI founds and authorizes the executive branch of our State government (certainly a
“Constitutional fixture™), the subordinate agencies of the executive branch are also subject to the
terms of the APA. In this case, the recognition of the importance of education found in Article
IX, Section 1 of the Constitution of North Carolina (“schools and means of education shall forever
be encouraged.”), and extended by Article IX, Section 5 of our State’s Constitution, simply does
not serve as a conduit to avoid the procedural safeguards of the APA. As described below, this
conclusion is especially true in light of the Board’s presentment of itself as an executive branch
agency, and its repeated public acknowledgement that it is subject to the provisions of the APA.

Yet now, the Board seeks from this Court what it has failed to secure from the General
Assembly: a full exemption from the terms of the APA. With its Verified Complaint, the Board
takes the curjous position of chastising Defendants for an alleged violation of the separation of
powers, while simultaneously asking this Court to effectively amend what is otherwise
unambiguous, proper, and necessary legislation. In doing so, the Board demands that this Court
judicially intrude npon the General Assembly’s exclusive authority to subject State agencies, like
the Board, to the important review processes afforded through the APA that serve f:o protect the
educational rights of all citizens with by unbiased and practical oversight.

Irrespective of its improper attempt to avoid legislative sanction, the Board has

nevertheless failed to make the necessary legal and factual allegations necessary to survive
4
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scrutitty under Rule 12(b). Instead, the Board offers generalized averments that present a
collection of unsubstantiated and incorrect legal conclusions, worthy of dismissal.
L STANDARD OF REVIEW.

A, N.C.G.S. § 1A-1, N.C. R. Civ. P. 12(b).

Subject matter jurisdiction is a prerequisite for the exercise of judicial authority over any

case or controversy. Hardy v. Beaufort County Bd. of Edue., 200 N.C. App. 403 (2009). “When
reviewing a motion to dismiss for lack of subject matter jurisdiction pursuant to Rule 12(b)(1), a

trial court may consider and weigh matters outside the pleadings.” DOT v. Blue, 147 N.C. App.

296, 603 (2001), disc. review denied, 356 N.C. 434 (2002) (internal citations omitied). Under

Rule 12(b)(2), a claim should be dismissed when the court lacks authority to exercise personal
jurisdiction over the defendant. Transtector Sys. v. Electric Supply, Inc., 113 N.C. App. 148
(1993). The Court of Appeals has specifically held that the doctrine of sovereign immunity

presents a question of personal jurisdiction. See Green v. Kearney, 203 N.C. App. 260, 266 (2010).

Moreover, the claimant is required to affirmatively plead a waiver of sovereign immunity. Id.
Rulfe 12(b)(6) tests the legal sufficiency of the complaint, where the well pleaded material
allegations of the complaint are taken as admitted; but conclusions of law or deductions of fact are

not admitted. Sutton v. Duke, 277 N.C. 94, 98 (1970). A legal insufficiency may be due to an

absence of law to support a claim of the sort made, absence of fact sufficient to make a good claim,
or the disclosure of some fact which will necessarily defeat the claim. State ex rel. Tenn. Dep’t of
Health & Env’t v. Environmental Mgt. Comm’, 78 N.C. App. 763 (1986). An “esoteric analysis
of the issue” in the absence of the specifically pleaded facts in the complaint does not survive a

motion to dismiss under Rule 12(b)(6). Peele v. Provident Mut. Life Ins. Co., 90 N.C. App. 447,
5
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449, disc. rev. denied, 323 N.C. 366 (1988). To prevent dismissal under Rule 12(b)(6), a party
must (1) give sufficient notice of the events on which the claim is based to enable the adverse party
to respond and prepare for trial, and (2) state sufficient facts to satisfy the substantive elements of

a legally recognized claim, Hewes v. Johnston, 61 N.C. App. 603 (1983).

A. The Actions Of The General Assembly Are Presumed Constitutional And
Plaintiff Must Demonstrate A Constitutional Defect Beyond 2 Reasonable
Doubt.

Plaintiff “face[s] a heavy burden of persuasion™ when attacking legislative acts of the

General Assembly as unconstitutional. Ivarsson v, Office of Indigent Def. Servs., 156 N.C. App.

528, 631 (2003). ““Every presumption favors the validity of a statute. It will not be declared
invalid unless its unconstitutionality be determined beyond reasonable doubt.’” Id. (quoting Baker
v. Martin, 330 N.C. 331, 334 (1991)). Any doubt as to the legislature’s power to act must be
resolved in favor of the legislature. Baker, 330 N.C. at 338. Acts of the General Assembly are
entitled to “great deference, and a statute will not be declared unconstitutional under {the]
Constitution unless the Constitution clearly prohibits that statute.” In re Spivey, 345 N.C. 404, 413
(1997). Thus, Plaintiff must show beyond a reasonable doubt that the policy choices enacted by the
General Assembly, including the APA, violate Article IX, Section 5 of the Constitution.
II. THE DOCTRINE OF SOVEREIGN IMMUNITY BARS PLAINTIFF’S CLAIM.
This issue is presented pursuant to Rules 12(b)(1), (2) and (6). The doctrine of sovereign
immunity is well settled in North Carolina. “It is an established principle of jurisprudence,
resting on grounds of sound public policy that a state may not be sued in it its own courts or

elsewhere unless it has consented by statute to be sued or has otherwise waived its immunity from
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suit.” Welch Contracting, Inc. v. N.C. Dep’t of Transp., 175 N.C. App. 45, 51 (2005) (internal

citations omitted). “By application of this principle, a subordinate division of the state or an
agency exercising statutory governmental functions may be sued only when and as authorized by
statute.” Id.

Al Sovereign Immunity - Pleading Requirements.

In order to sustain an action against the sovereign, a claimant must allege that the State has
waived its immunity to be sued before the action may proceed, and absent those allegations, the

claim must be dismissed for want of personal jurisdiction. Green v. Kearney, 203 N.C. App 260,

268 (2010). “This requirement does not, however, mandate that a complaint use any particular
language. Instead, consistent with the concept of notice pleading, 2 complaint need only allege
facts that, if taken as true, are sufficient to establish a waiver by the State of sovereign immumnity.”
Fabrikant v, Currituck Cty., 174 N.C. App. 30, 38 (2005). Here, areview of the Board’s Verified
Complaint reveals absolutely no allegations, factual or otherwise, that Defendants have waived
their sovereign immunity to this suit. According to the opinions of the Court of Appeals, the
Board’s claim should be dismissed pursuant to Rule 12(b).

B. Sovereign Immunity - Constitutional Claims.

The two remaining Counts of Plaintiff’s Verified Complaint seek relief under the terms of
the Declaratory Judgment Act. Even had Plaintiff made the necessary allegations of a ;vaiver of
sovereign immunity, jurisdiction under the Act is not automatically invoked. In fact, as it pertains
to the State and its agencies, the Court of Appeals has explicitly held that sovereign immunity is

not waived by the Act. Petroleum Traders Corp. v. State, 190 N.C. App. 542 (2008). Defendants

have not expressly waived sovereign immunity, and in fact, no such waiver exists under the plain
7
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terms of the Declaratory Judgment Act. As such, Plaintiff's only recourse is to cull a waiver of

immunity from common law pursuant to Corum v. University of North Carolina, 330 N.C. 761

(1992). However, as was trie in Petroleum Traders, Corum fails to provide Plaintiff any refuge.

In Corum, the Supreme Court held that “[t]he doctrine of sovereign immunity cannot stand
as a barrier to North Carolina citizens who seek to remedy violations of their rights guaranteed by
the Declaration of Rights [of our Constitution].” [d. at 785-86, 413. However, with Petroleum

Traders, the Court of Appeals specifically noted that “[o]ur appellate courts have applied the

holding of Corum to find a waiver of sovereign immunity only in cases wherein the plaintiff

alleged a violation of a right protected by the Declaration of Rights.” Id. at 548 (emphasis

added). With Petroleum Traders, the Court of Appeals went on to specifically note that “every

other case waiving sovereign immunity based on Corum,” alleged a violation of a right protected

by the Declaration of Rights, Id. at 550, that “Corum contains no suggestion of an intention to

eliminate sovereign iramunity for any and all alleged violations of the N.C. Constitution,” Id. at

551, and that “Corum is properly limited to claims asserting violation of the plaintiff's personal

rights as set out in the N.C. Constitution Declaration of Rights.” Id. at 551.

Moreover, Petroleum Traders specifically bars claims against the sovereign predicated

upon constitutional clauses that articulate procedural rules, rather than those where personal rights
have been abridged by the State. That is precisely the case here as Plaintiff's claim rests entirely
upon the terms of Article [X, Section 5 of the State’s Constitition which provides that:

The State Board of Education shall supervise and administer the free
public schoo] system. and the educational funds provided for its
support, except the funds mentioned in Section 7 of this Article, and



-44-

shall make all needed rules and regulations in relation thereto,
subject to laws enacted by the General Assembly,

This clause is entirely procedurel in nature and function, and articulates no personal rights.
Indeed, Plaintiff has made no allegations that any of its rights have been abridged by Defendants,
or that it has ever been compelled by Defendants to submit rules for analysis under the
Administrative Procedures Act. Absent that intrusion upon rights articulated under the
Constitution, no waiver of sovereign immunity may be implied.. Craig v, New Hanover Cty. Bd. of

Educ., 363 N.C. 334 (2009).

Oi.  THIS COURT LACKS JURISDICTION TO ENTERTAIN PLAINTIFE'S CLAIMS
UNDER THE DECLARATORY JUDGMENT ACT.

This issue is presented pursuant to Rules 12(b)(1) and {6). Under N.C.G.S. § 1-253,
actions for declaratory judgment will lie for an adjudication of rights, stams,.or other legal
relations only when there is an actual existing controversy between the parties. Wright v. McGee,
206 N.C. 52 (1934). Courts have jurisdiction to render a declaratory judgment only when the
pleadings and evidence disclose the existence of a genuine controversy between the parties to the
action, arising out of conflicting contentions as to their respective legal rights and liabilities under

a deed, will, contract, statute, ordinance or franchise. Nationwide Mut, Ins. Co. v. Roberts 261

N.C. 285 (1964).
It is Plaintiff who must show the existence of the conditions upon which the court’s

jurisdiction may be invoked. Elliott v. Ballentine, 7 N.C. App. 682 (1970). When the record

shows that there is no basis for declaratory relief, the claim is subject to dismissal. Kirkman v.

Kirkman, 42 N.C. App. 173, cert. denied, 298 N.C. 297 (1979). It is not necessary that one party

9
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have an actual right of action against another, but there must be more than a mere disagreement.
This means that it must be shown in the complaint that litigation appears unavoidable. North

89 N.C. App. 148, cert. denied, 322 N.C. 481

Carglina Farm Bureau Mut, Tns. Co. v. Warren,

(1988). A mere difference of opinion between the parties does not constitute a controversy within
the meaning of the Declé.ratory Judgment Act. Gaston Bd. of Realtors. Ire. v. Harrison, 311 N.C.
230 (1984). The sufficiency of the Complaint is judged not according to whether it shows that a
claimant is entitled to the declaration in accordance with his theory, but whether he is entitle_d toa
declaration of rights at all, Hubbard v, Josey, 267 N.C. 651 (1966).

A. Plaintiff’s Verified Complaint is Facially Defective.

Plaintiff’s Verified Complaint features absolutely no factual allegations from which it can
be concluded that an actual controversy exists between the Board and Defendants. At most,

Plaintiff concocts the idea of a controversy and uses suggestive language in its allegations, to wit;

« “Because the Board is not expressly named as an exempt entity under the law, the RRC
has taken the position that the Board is subject to its authority.” (V erified Complaint, §2)

« ... the RRC since its creation in 1986 has purported to exercise authority over the
Board...” (Verified Complaint, § 4)

+ “...the RRC since 1986 has purported te exercise control over the Board, deeming the |
Board an “agency” within the meaning of N.C.G.S. § 150B-2(1a).” (Verified Complaint, §
24)

- The Board recognizes that its decision [to no longer voluntarily submit its rules for RRC

approval] is in direet conflict with the RRC’s interpretation and application of both
N.C.G.S. § 150B2-(1a) and the RRC’s enabling legislation. (Verified Complaint, § 29)

10
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Even a cursory review of these paragraphs reveals no assertion of factual, or other allegations to
esfablish the existence of an actual controversy between the parties, Instead, the allegations in
these paragraphs simply offer speculation and deductions as to what the Board perceives the
RRC’s position to be.  Yet, these are precisely the allegations Plaintiff wield in an attempt to
conjure a non-existent controversy. At no point does Plaintiff plead any facts to aflege that the
RRC has actively demanded that the Board submit its Rules for evaluation; any facts that RRC has
claimed that the Board lacks the authority to devise and promulgate rules; any facts that the RRC
has unilaterally declared that an un-submitted rule lacks force and effect; or, any facts that any
member of the RRC has publically declared that the Board is bound to submit its rules for review
under the APA. Likewise, Plaintiffs Verified Complaint features no facts regarding any specific
rule that may serve as a source of controversy.

Not only are there no predicate allegations of a controversy between the parties, the Board
candidly admits that since 1986, it has voluntarily submitted “its rules for RRC approval.”
(Verified Complaint 4724, 25, 28) That voluntary submission of rules is emblematic of the
cooperative relationship that actually exists between the RRC and the Board. Indeed, pursnant to
N.C.G.S. § 150B-21, the Board has continuously designated 2 member of its staff to serve as
rule-making coordinator to work with the RRC to ensure that the Board's r‘u[es sufficiently comply
with the terms of the APA. See Exhibit F. Likewise, a review of the Board’s website reveals that
it contemplates the APA as part ofits own rulemaking authority by designating an entire section to

“Rules (APA).™ These, and other admissions, manifestly establish a lack of any comtroversy

H h@://stateboard.ncgubiEcschools.gov/ru[es-ap_a

11
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between the parties, either now or ever.

Indeed, since May 2014, the Board has refused to submit tules to the RRC, and has during
that time adopted these rules as binding “policies.” See Exhibit G. Yet despite this apparent
exercise of tﬁe full extent of the Board’s “constitutional authority,” the RRC has remained silent
and has taken no position on the Board’s unilateral actions. This silence is telling: the RRC has
expressed absolutely no dominion over the Board’s adopted “policies,” and there exists no
controversy between them. As a consequence, the Board’s Verified Complaint merely seeks this
Court’s engagement into impermissible academic exercises. Competitor Liaison Burean of

Nascar, Inc. v. Blevins, 242 N.C. 282 (1955). Our State’s courts have construed the law in such a

manner that the jurisdiction may be protected against such academic inquiry when the qﬁestions
presented are altogether moot, arising out of no necessity for the protection of any rights or
avoidance of any liability, and where the parties have only a hypothetical interest in the decision of

the court. Hicks v. Hicks, 60 N.C. App. 517 (1983). That is precisely the case here.

IV.  THE PRINCIPLES OF ESTOPPEL BAR PLAINTIFF’S CLAIM.

This issue is presente;i pursuant to Rules 12(b)(1) and (6). Since the inceptioq of the RRC
in 1986, the Board of Education has consistently sought the benefits derived from the aﬁalysis and
counsel of the RRC through adherence to the APA process. Twenty-eight years later, the Board
now seeks to ignore that process and proclaims itselfa “Constitﬁtiona.l fixture™ that is no longer
subject to the provisions of the APA. Despite its assertion, under the doctrine of
“quasi-estoppel,” the Board is prohibited from unilaterally exercising its so-called “full

constitutional authority™:

12



48-

The rule is well settled that one who voluntarily proceeds under a
statute and claims benefits thereby conferred will not be heard to
question its constitutionality in order to avoid its burdens. The
principle is an application of the broader doctrine of quasi-estoppel,
which states that where one having the right to accept or reject a
transaction or instrument takes and retains benefits thereunder, he
ratifies it, and cannot avoid its obligation or effect by taking a
position inconsistent with it.

Shell Island Homeowners Ass’n v. Tomlinson, 134 N.C. App. 217, 226 {1999) (citations and
quotations omitted). Admiitedly, Plaintiff’s Verified Complaint is crafted in such a way as to
eliminate the “transactional” nature of an estoppel argument. However, quasi-estoppel is

inherently flexible and cannot be reduced to any rigid formulation. See Taylor v. Taylor, 321 N.C.

244,249 1.1 (1987). lustead of a particular transaction, this Court should recognize that the RRC
functions on behalf of the general public, who have come to rely upon the procedural safeguards
embedded in the APA. This need to serve and reinforce the public’s expectations of uniform and
properly promulgated rules that are subject to objective oversight is particularly vital in the forum
of education, which is perhaps the most important of the core functions performed by the State.
Rowan County Bd. of Educ. v. United States Gypsum Co., 332 N.C. 1 The Board of Education
should be estopped from denying the RRC the ability to perform the public purpose assigned to it
by the General Assembly, and relied upon by the general public.

V. PLAINTIFF HAS OTHERWISE FAILED TO ALLEGE SUFFICIENT FACTS
UPON WHICH RELIEF MAY BE GRANTED.

This issue is presented pursuant to Rule 12(b)(6). A fundamental premise of the APA is
that State agencies should not promulgate regulations without first informing the public and

providing the people with an opportunity to comment, See N.C.G.S. § 150B-21.2. To ensure
13
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that the public is included in the rulemaking process, the APA requires agencies to publish their
proposed rules in the North Carolina Register. Id. § 150B-21.2(a). State agencies are prohibited
from adopting any rule that differs substantially from the text published in the Register. Id. §
150B-21.2(g). During its review of a permanent rule, the RRC must determine whether changes
to the rule made by the submitting agency in response to an RRC objection are “substantial.” Id. §
150B-21.12(c). Ifthey are, the revised rule must be published and reviewed in accordance with
the expedited procedures normally used for ter;lporary rules. Id. (referencing N.C.G.S. §
150B-21.1(a3) and (b))-

With its Verified Complaint, Plaintiff now seeks to thwart the important public purpose of
the APA as effectuated by the RRC. Yet, other than historical anecdotes and legal conclusions,
the Verified Complaint filed by Plaintiff is virtually devoid of any facts from which a claim can be
stated under Rule 12(b){(6). .Plaintiff’ s complaint amounts to a subjective interpretation of the
law, and a demand that this Court accept that interpretation. In doing so, Plaintiff’s assiduously
attempt to avoid being labeled an “agency,” and thereby seemingly avoids being made subject to
the APA. In that regard, it should be noted that the General Assembly itself has specifically
defined the Board as an agency by making it the head of the DPL. N.C.G.S. § 143-44.1.

The Board nevertheless persists, insisting with its Verified Complaint that Article IX,
Section 5 grants it the status of a unique govemnmental body endowed with unfettered
constitutional authority to “make all needed rules and regulations” in relation to the supervision
and administration of a free public school system. Indeed, Plaintiff presses further to contend that

the Board’s power to promulgate rules is only limited by rule-specific legislation that is

14
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consequently drafted by the General Assembly, and signed into law by the Governor. Despite the
confidence expressed by the Board, Article IX, Section 5 features no such language:

The State Board of Education shall supervise and administer the free
public school system and the educational funds provided for its
support, except the finds mentioned in Section 7 of this Article, and
shall make all needed rules and regulations im relation thereto,
subject to laws enacted by the General Assembly.

(Emphasis added). The exact constitutional provision relied upon by Plaintiff to demand its
authority, also serves to expressly limit that authority by subjecting the Board to the laws enacted
by the State’s legislature. While there is no question that the Board draws authority from tﬁe
Constitution, it must be acknowledged that it is also subject to statutory provisions and scrutiny
propounded by the General Assembly.

A. Guthrie v. Taylor.

To avoid that conclusion, and buttress its own contentions regarding its authority, Plaintiff
expressly relies upon Guthrie v, Taylor, 279 N.C. 703 (1971) cert. denied 406 U.S. 920 (1972} for
the proﬁosition that because the Board’s original authority was granted by the Constitution, itisa
unique govermmental body that may maice any and afl rules and regulations related to the
supervision and administration of free public schools, without the safeguarding provisions of
administrative oversight. According to Plaintiff, that case further serves to substantiate the claim
that any rule unilaterally adopted by the Board may only be revised or repealed by specific

legislation enacted by the General Assembly. Despite these assertions, Plaintiff misapprehends

the holding in Guthrie, especially in light of doctrinal and statutory changes since 1971.

In Guthrie, = certified public school teacher sued on behalf of himself and all other

15
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classroom teachers in the State for a judgment to declare the invalidity of certain rules and
regulations of the Board pertaining to teacher certification. According to that Plaintiff, the
certification requirements mandated by the Board went beyond the permissible scope of
certification requirements found in N.C.G.S. § 115 (repealed 1981), and that as a result, the Board
exceeded its authority under the statute. The Supreme Court noted that the Board derives power
from the Constitution and the General Assembly. Id. at 713. The Court then held that Chapter 115
did not “specifically limit[] the authority of the State Board of Education to promulgate or
administer rules and regulations™ in relation to certification requirements, and in the “the silence of
the General Assembly, the authority of the State Board to promulgate and administer

regulations. .. was limited only by other provisions in the Constitution, itself.” Id. at 710.

From this language, Plaintiff presumes that the Court acknowledged the Board’s plenary
authority to conduct rule-making, with the specific enactment of legislation serving as the sole
limitation. Indeed, Plaintiff notes that “since the creation of the Board in 1868, no state
constitutional amendment or decision of the Supreme Court of North Carolina has limited the
Board’s broad powers and duties...” (Verified Complaint, 4 19). Yet Guthrie was concemned with
the silence found in the now repealed N.C.G.S. § 115, er seq. Since that time of legislative
silence, the General Assembly has since instructed the Board of certain limitations on its authority
by virtue of the comprehensive, explicit, and binding nature of N.C.G.S. § 115C, efseq. Coupled
with N.C.G.S. § 150B, (as described more fully immediately below), that statute elirinates doubt
that the Board is subject to the rulemaking provisions of the APA.

B. The Administrative Procedure Act.

The allegations made by Plaintiff specifically avoid reference to any limitations imposed
16
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by virtue of “the laws of the General Assembly.” Specifically, the APA was enacted in 1975,

roughly four years following the Supreme Court’s opinion in Guthrie. With the Act, the General

Assembly no longer remained “silent” regarding the manner and method the Board may
promulgate its rules. Instead, the Act provides that the Board is subject its provisions. N.C.G.S.-§
150B-18 specifically provides that the Act is applicable to an “agency’s exercise of its authority to
adopt rules.” Chapter 115C, which has in part replaced the antiquated Chapter 115, and which
desciibes the duties of the Board of Education, specifically notes that “{a]ll actions of agencies
taken pursuant to this Chapter, as agency is defined in G.S. 150B-2, is subject to the requirements
of the Administrative Procedure Act, Chapter 150B of the General Statutes.” N.C.G.S. § 115C-2.

Other statutes within the chapter further demonstrate that the applicability of the APA to
the Board. For instance, in crafting certain exceptions to the APA, the General Assembly enacted
N.C.G.S. § 115C-17, which provides in pertinent part that:

(a) G.S. 150B-21.2(a)(1) shall not apply te proposed rules
adopted by the State Board of Education if the propesed rules
are directly related to the implementation of this act [1995 (Reg.
Sess., 1996), ¢. 716, 5. 28].

(b)  Notwithstanding G.S. 150B-21.3(b), a permanent rule that
is adopted by the State Board of Education, is approved by the
Rules Review Commission, and is directly related to the
implementation of this act, shall become effective five business
days after the Commission delivers the rule to the Codifier of Rules,
unless the rule specifies a later effective date. If the State Board of
Education specifies a later effective date, the rule becomes effective
upon that date. A permanent rule that is adopted by the State
Board of Edwucation that is directly related to the
implementation of this act, but is not approved by the Rules
Review Commission, shall not become effective.

17
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{c) G.S. 150B-21.4(b1) shall not apply to permanent rules
the State Board of Education preposes to adopt if those rules
are directly related to the implementation of this act (1995
(Reg. Sess., 1996), c. 716, 5. 28],

(Emphasis added). From this statute, no other logical conclusion can be drawn than the Board is
subject to the APA when it creates its rules.

Perhaps as a nod to Guthrie, the General Assembly enaéted N.C.G.S. § 115C-296 dealing

with the Board’s certification requirements for teachers, and noted in subsection (al) that:

The State Board shall adopt policies that establish the minimum
scores for any required standard examinations and other measures
necessary to assess the qualifications of professional personnel as
. required under subsection {a) of this section. For purpeses of this
subsection, the State Board shall not be subject to Article 2A of
~ Chapter 150B of the General Statutes.

(Emphasis added} “In detern:;.ining the will or intent of the people as expressed in the
Constitution, all cognate provisions are to be brought into view in their entirety and so interpreted
as to effectuate the manifest purposes of the instmmem.:.” Coley, 360 N.C. at 498 (internal
quotation marks omitted). “[Als in interpretix_lg a statute, if the meaning is clear from reading the
words of the Constitution, [courts] should not search fora meém‘ng elsewhere.” Melott, 320 N.C,
at 520 (citing Elliot v. Gardner, 203 N.C. 749 (1932)).

The meaning of the last portion of Article IX, Section 5 is unambiguous. Pursuant to that
plain language, the General Assembly has demonstrated its will to subject the Board to the
provisions of the APA by enacting appropriate legislation as prescribed by Article IX, Section 5 of

the Constitution. In that regard, tt should be further noted that:

18
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[STtatutory interpretation presents a question of law. The cardinal
principle in the process is to ensure accomplishment of legislative
intent. To achieve this end, the court should consider “the language
of the statute or ordinance, the spirit of the act and what the act seeks
to accomplish.” In ascertaining the intent of the legislature, the
presumption is that it acted with full keowledge of prior and
existing laws.

Williams v. Alexander County Bd. of Educ., 128 N.C. App. 599, 603 (1998) (internal citation

omitted} (emphasis Iadded). Pursuant to Article IX, Section 5, the Constitutional grant of powers
to the Board may be limited and defined by “laws enacteci by the General Assembly.” Id. Setting
aside constitutional legal theories that are cloaked as allegations, there is no doubt that the Verified
Complaint is fatally defective. In addressing a similar claim regarding the Board’s constitutional
authority, the Court of Appeals noted that:

Finally, defendants claim “exclusive authority to regulate the
professional qualifications of persons employed in North Carolina
schools™ as “the Constitution itself grants the State Board [this]
plenary authority.” This power is unfettered, the Board of Education
asserts, as its “authority regarding certification of school
professionals does not derive from the General Assembly at all.”
(Emphasis added.) Defendants have misapprehended their power
tnder the N.C. Constitution and the Act. Certainly, they are subject
to both. Article IX, § 5 of the North Carolina Constitition is
unambiguous on this point, as it states: “The State Board of
Education shall supervise and administer the free public school
system . . . and shall make all needed rules and regulations in
relation thereto, subjeet to laws enacted by the General
Assembly.” (Emphasis added.) Moreover, this Constitutional
provision was interpreted by our Supreme Court in Guthrie v.
Taylor, 279 N.C. 703, 710, 185 S.E.2d 193, 198 (1971), cert.
denied, 406 U.S. 920,32 L. Ed. 2d 119,92 8. Ct. 1774 (1972). There
the Court held that Article IX, § 5 “was designed to make, and did
make, the powers so conferred upon the State Board of Education

19
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subject to limitation and revision by acts of the General Assembly.”
Id.

North Carolina Bd. of Examiners for Speech & Lansuage Pathologists & Audiologists v. North

Carolina State Bd. of Bduc., 122 N.C. App. 15, 20 (1996) aff'd in part, disc. rev. improvidently

all’d in part by 345 N.C. 493, 480 S.E.2d 50 (1 997) (emphasis in the original)., The instant case
presents the-same claims of Constitutional authority that was offered by the Board in that case.
As was found there, the claims made by the Board here are without merit, Plaintiff’s Verified
Complaint is factually deficient, legally flawed, and is worthy of dismissal.

RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGEMENT

With its Motion for Summary Judgment, the Board pursues a ruling that would entirely
exempt the agency from the APA process. Specifically, the Board seeks a summary declaratory
judgment on Counts 2 and 3 of its Verified Complaint, praying the Court to deciare that “RRC’s
exercise of authority over the Board violates Artigle IX, Section 5 of the North Carolina
Constitution because it subverts the Board’s general supervisory and administrative rulemaking
authority on matters concerning North Carolina’s free public schools;” and to further find that “the
RRC’s exercise of authority over the Board violates the separation. of powers set forth in Article I,
Section 6 of the North Carolina Constitution because it unconstitutionally delegates to the RRC the
authority to review, revise, or repeal rules of the Board, which are acts that only the General
Assembly is authorized to take[.]” (P Compl. P 14 (b)-(c)). Despite the allegations made by
Plaintiff, there exist ample facts to suggest that not only should the Board’s Motion be denied, but

that Summary Judgment should be granted to the non-movants.
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STANDARD FOR MOTION FOR SUMMARY JUDGMENT
The propriety of a summary judgment in declaratory judgment actions is governed by the

same rules applicable to other actions. North Carolina Life & Accident & Health Ins. Guar. Ass’n

v. Underwriters Nat’l Assurance Co., 48 N.C. App. 508, cert. denied and appeal dismissed, 301

N.C. 527 (1980), rev'd on other grounds, 455 U.S. 691 (1982). Under the rule, a party is entitled
to summary judgment if it can establish through the pleadings and affidavits, that there is no
genuine issue as fo any material fact, that cnly issues of law remain and that it is entitled to
judgment as a matter of law. Whittington v. North Carolina Dep’t of Human Resources, 100 N.C.
App. 603, 605 (1990). Facts necessary to support summary judgment must be established by
pleadings, depositions, answers to interrogatories, admissions or affidavits. Cieszka v. Clark, 92
N.C. App. 290. Where the pleadings and attendant supporting documents affirmatively disclose
that the nature of the controversy presents a good faith and actual dispute on one or more material
issues, summary judgment cannot be used. Page v. Sloan, 281 N.C. 697 (1972). *If findings of
fact are necessary to resolve an issue as to a material fact, summary judgment is improper.”
Insurance Agency v. Leasing Com., 26 N.C. App. 138 (1975).

The movant’s burden in a motion for a declaratory summary judgment regarding the
constitutionality of our statutes is especially heavy, because “a statute enacted by the General
Assembly is presumned to be constitutional.” Farber v. N.C, Psychology Bd., 153 N.C. App. 1,18

(2002) (citing Wayne County Citizens Assn. v. Wayne County Bd. of Comrs., 328 N.C. 24, 29

(1991).) “Every presumption favors the validity of a statute. It will not be declared invalid

unless its unconstitutionality be determined beyond reasonable doubt.” Baker v. Martin, 330

N.C. 331, 334 (1991), quoting Gardner v. Reidsville, 269 N.C. 581, 595 {1967).
21
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Summary judgment may-also be appropriate against the moving party. If the
non-movants clearly establish that there is no genuine issue as to the nonexistence of material facts
which are necessary as an essential element of any cause of action against them, then they are

entitled to summary judgment on that action. Clodfelter v. Bates, 44 N.C. App. 107 (1979), cert.

denied, 299 N.C. 329 (1980). A defending party is entitled to summary judgment if the claimant
cannot prove the existence of an essential element of his claim or cammot surmount an affirmative

defense which would bar the claim. Little v. National Servs. Indus.. Inc., 79 N.C. App. 688 (1986).

IL. PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT IS DEFECTIVE AND
SHOULD BE DENIED IN EVERY RESPECT.

Al Plaintiff’s Motion for Summary Judgement Is Premature As Defendants
Have Not Yet Filed An Answer.

Entry of a declaratory judgment is improper until an answer to a complaint has been filed.
“In the absence of a stipulation; a declaratory judgment may be entered only after answer and on

such evidence as the parties may introduce upon the trial or hearing.” Insurance Co. v. Robetts,

261 N.C. 285, 288,' (1964) (internal citations omitted) (emphasis added). See also Hubbard, 267

N.C. 651 (1966). Defendants have made no factual stipulations concerning SBE’s allegations,
and have filed no answer to the Board’s Verified Complaint. Therefore, especially in light of this
“as applied” constitutional challenge, the Court should deny the Board’s Motion for Summary
Judgment.

B. The Verified Complaint Lacks Sufficient Facts To Establish That Defendants
Have Impermissibly Encroached Upon The Board’s Rulemaking Authority.

Requests for declaratory summary judgments in the context of “as applied” constitutional

challenges of statutes are subject to a very careful and strict scrutiny by the court for factual
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sufficiency. State ex rel, Edmisten v. Favetteville Street Christian Schoel, 299 N.C. 351, 358-360

(1980). The Board insists that RRC exceeds the bounds of certain constitutional Hmitations when
it reviews the Rules submitted to it. Yet, factually the Board merely alleges that “[s}ince its
inception in 1986, the RRC or its staff has objected to or modified every rule adopted by the Board
and submitted to the RRC for approval. Moreover, the Board has declined to adopt a number of
rules that it otherwise would have adopted but for the fact that the RRC would have objected to
these rules or siruck them down.” (P Compl T 25).

The Board does not allege that the RRC requires or even possesses the authority to require
it to submit rules for review. Further, there is nothing in the record to guide the judicial inquiry
into whether the RRC has ever rejected a Board’s rule based on its finding that the Board exceeded
the bounds of its Constitutional authority, whether RRC’s amendments or revisions to the Board’s
rules submitted for its review were arbitrary or capricious, whether the length of the rules review
process violated RRC’s enabling statutes as applied to the Board, or any other specific allegation
concerning any specific rule promulgated by the Board. Summary judgment regarding the
constitutionality of a statute based on such a paucity of facts is improper:

In short, defendants’ assertions in their affidavits have not been,
tested by cross examination; their allegations have not been
buttressed by the introduction of evidence; and thers has been no
resolution of the factual issues upon which defendants’
constitutional claims are grounded. Yet the validity of their
constitutional argument can be measured on appeal only against a
fully developed factual record which clearly delineates the nature
and scope of the unconstitutional intrusion which defendants assert
arises from the burden imposed by the Act. Such a record is
essential to the proper determination of the constitutional
infirmities, if any, of a statute’s application to a particular situation.
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State ex rel. Edmisten, at 358-360 (1980) (citations omitted).

Without any factual allegations regarding the RRC’s supposed improper dominion over the
Board’s authority to develop rules, or regarding any controversy over any specific RRC decision,
Plaintiff’s Verified Complaint nevertheless seeks to topple the RRC’s rule reviewing authority.
Yet the Board’s Motion for Summary Judgment simply amounts to an improper solicitation of an
academic legal advice, which should be rejected by this Court.

D. The Board Is An “Agency” Subject To The APA.

Unless otherwise prescribed by the General Assembly, only nonexempt agencies are
subject to the rule making requirements of APA. W.C.G.S. §§ 150B-1(c), 150B-291(a). The
Board is not generally exempt from the rulemaking requirements of APA. N.C.G.S. § 150B-1. If
the Court concludes that the Board is an agency, then the APA rulemaking provisions must apply.

An agency is defined by the APA as “an agency or an officer in the executive branch of the
government of this State and includes the Council of State, the Governor’s Office, a board, a
commission, a department, a division, a council, and any other unit of government in the executive
-branch. A local unit of government is not an agency.” N.C.G.S. § 150B-2(1a). Therefore, a
determination of whether the Board is an executive agency is necessary prior to the Court’s
contemplation of Plaintiff’s motion for summary judgment. Although the Board claims itselfto
be a “constitutional body,” (P Compl T 1, 3,6, 13, 14, 33-36), the Supreme Court has held the
contrary: “[tThe General Assembly created the State Board of Education and fixed its duties. Itis

an agency of the State with statewide application.” Turner v. Gastonia City Bd. of Education, 250

N.C. 456, 462 (1959); Meyer v. Walls, 347 N.C. 97, 105 (1997) (citations omitted). The Verified
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Complaint fails to recognize and adhere to these authorities, and fails to delineate how the
Constitutional reference to the Board and its duties to “supervise and administer the free public
school system and the educational funds provided for its support ... and ... make all needed rules
and regulations in relation thereto, subject to iaws enacted by the General Assembly” severs it
from the confines of the executive branch, Moreover, the General Assembly specifically created
and placed the Board as the head of “DPI”, an umbrella executive department administering
elementary and secondary education. See suprap 15. The Board fails to establish, as a matter of
law, why as a “constitutional fixture” it is deemed divorced from the executive branch.

E. The Board Is Otherwise An Executive Agency Subject To The APA.

As an agency of state government, the nature and status of the Board is administrative or
executive. Black’s Law Dictionary defines executive branch as *[t]he branch of govemment
responsible for effecting and enforcing laws; the persons who constitute this branch. The
executive branch is sometimes said to be the residue of all government after subtracting the
judicial and legislative branches.” (7" ed., 1999).2. By definition, the Board would fall
somewhere within the continuum of execuﬁve_ branch of government,

Executive branch agencies possess the power to execute the State’s laws. State ex rel.

Martin v. Melott, 320 N.C. 518, 523 (1987) (plurality opinion) (emphasis added). While the

Board is not specifically referenced in Article III, its functions are nevertheless executive in their

scope. The Board promulgates certain educational rules to be implemented by DPI. In that

2 North Carolina courts have often looked to Black’s Law Dictionary for applicable definitions. See, e.g., Angel v.
Ward, 43 N.C. App. 288, 293, 258 S.E.2d 788, 792 (1979), Goard v. Branscom, L5 N.C. App. 34, 39, 189 S.E.2d 667,
670 (1972).
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sense, the Board is far from unique in its capacity to promulgate rules, since the adoption of rules
and policies is a legitimate part of any agency’s executive role. Through their rules, executive
agencies prescribe the criteria and lay down the detail of how their réspective areas of
respounsibility enacted by legislature or Constitution are to be enforced. See, Coastal Highway v.
Coastal Turnpike Authority, 237 N.C. 52 (1953).

Addressing the question of whether an agency not founded under Article 11 is nevertheless
an executive agency, with State ex rel. Wallace v. Bone, 304 N.C. 591, 607-608 (1982), the
Supreme Court noted that the Environmental Management Commission possessed the power and
duty to promulgate rules and regulations to protect, preserve, and enhance the water and air
resources of the State, which were executive by nature: “[i]t is crystal clear to us that the duties of
the EMC are administrative or cxecutive in character.” Here, the Board’s duties and powers to
promulgate and administer the rules affecting elementary and secondary education in North

Carolina are likewise, in fact, executive. N.C. Const. Art. IX, Sect. 5; N.C.G5.S. § 115C-12.

Although Plaintiff’s Verified Complaint relies exclusively upon Guthrie, that case also suggests
that the Boe;rd is an executive agency by declaring that: “[wlhere, as here, power to make rules
and regulations has been delegated to an administrative board or agency by the Constitution... .
Guthrie at 712.); see also Thomas Jefferson Classical Acad. Charter Sch. v. Cleveland County Bd.
of Educ.,  N.C.App.__, 763 S.E.2d 288 (2014) (suggesting that unlike the Board, local boards
of education are not executive agencies.)

Likewise, contrary to the Board’s argument that it is not subject to APA, it nevertheless
availed itself of and participated fully in other provisions of APA, inclading the provisions

governing contested case hearings at the Office of Administrative Hearings. See, e.g., Rainey v.
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N.C. Dep’t of Pub. Instruction, 361 N.C. 679 (2007); North Carolina Chiropractic Ass’n v, North

Carolina State Bd. of Edue., 122 N.C. App. 122 (1996). Outside the framework of this action, the

Board has consistently held itself out as an executive branch agency:

The Board has acknowledged in legislative hearing testimony to the General Assembly
that it is, in fact, subject to rulemaking requirements of APA. (Exh A).

The Board sought a regulatory reform seeking a full exemption from the APA’s

- rulemaking regulations. (Exh B)

The Board abides by N.C.G.S. § 138A-15(e) of the State Government Ethics Act by
making appropriate proclamations at the beginning of the Board’s meetings. (Exh C)

The Board designated a rulemaking coordinator as required by APA rulemaking
requirements. (Exh D)

The Secretary of State formally lists the Board as a part of the Executive Branch. (Exh E).
The Board lists itseif as a division of the executive agency DPL (Exh. F).

The Board represents in its own website that it promulgates rules according the APA. (Exh
G).

Contrary to its allegations, the Board is admittedly an executive agency subject that is subject to

the terms of the APA, as executed by the RRC. Plaintiff’s Motion for Summary Judgment should

therefore be denied.

IIL.

VERIFIED COMPLAINT - COUNT TWO: PLAINTIFF HAS FAILED TO
ESTABLISH THAT APA-MANDATED REVIEW OF SBE’S RULES VIOLATES
ART. IX, SECT. 5 OF N.C. CONSTITUTION.

Although the Verified Complaint implies that the RRC has exerted improper

Constitutional control over the Board, (Verified Complaint { 38, 41), those factual conclusions
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were neither conceded by the RRC nor otherwise established by any record evidence. See supra p.
11. The non-existence of a genuine issue of material fact as to the scope of the RRC’s exercise of
authority over the Board renders the Plaintiff’s motion for Summary J udgment improper.

More significantly, the Board misinterprets the Article IX, Section 5 of the N.C.
Coanstitution. According to the Board, the Constitution graats the Boar “general supervisory and
administrative rulemaking authority with respect to public education uniess the General
Assembly enacts specific legislation revisiﬁg or repealing a particular rule adopted by the
Board.” (P Compi §37) In reality, the Constitution does not demand that the General Assembly
implement specific legislation to address each rule adopted by the Board. Instead, the
Constitution simply provides that the Board shall make all needed rules, subject to laws enacted
by the General Assembly. See suprap 15. It is undisputed that the APA. is a set of laws enacted
by the General Assembly, and the Board does not challenge the facial constitutionality of those
:la.ws with its pending Motion for Summary Judgment. It is further undisputed that among other
rule-making criteria, the APA requires State agencies, departments aﬁd boards to submit their
temporary and permanent rules for RRC review.- The “General Assembly intended only those
agencies it expressly and unequivocally exempted from the provisions of the Administrative
Procedure Act be excused in any way from the Act's requirements and, even in those instances,

that the exemption apply only to the extent specified by the General Assembly.” North Buncombe

Ass'n of Concerned Citizens v. Rhodes, 100 N.C. App. 24, 28 (1990). Therefore, consistent with

the express constitutional limitations, the Board’s rulemaking powers are subject to the APA.
Indeed, the leading case relied upon by Plaintiff explicitly recognizes the General

Assembly’s power to limit the Board’s constitutional powers: “the powers [Constitutionally]
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conferred upon the State Board of Education {are] subject to limitation and revision by acts of the
General Assembly,” Guthrie at 703, and in no way suggests that the General Assembly must
specifically review, revise and/or repeal each particular rule adopted by the Board. In suggesting
that “[ajny attempt by the General Assembly to review, revise, or repeal [the Board’s] rules must
be done “specifically],]” (Verified Complaint § 40}, the Board presumably seizes on the Guthrie
analysis to conclude that “[nlone of [repealed Chapter 115] provisions spéciﬁcally limits the
authority of the State Board of Education to promulgate or administer rules and regulations
concerning the certification of teachers.” Id. at 710-11. Guthrie was decided prior to the
enactment of APA, and therefore does not address or take into account the specific rule-making
schemata established by the General Assembly, and its application to the Board. Because the
APA specifically prescribes rulemaking criteria for all nonexempt agencies, the Board is properly
subject to the mlemaking laws passed by the General Assembly, and must abide by
legislatively-mandated RRC review requirements. It is additionally clear that the General
Assembly intended for APA to- apply to the rules promulgated by the Board in the same manner as
they are applicable to all other state agencies. See supra pp 17-19. The existence of these specific
exemptions from certain provisions of rulemaking underscores the clear legislative intent to make
the remainder of the Board’s rulemaking process subject to RRC review.

North Carolina appellate courts have likewise recognized that the Board’s power aver the
administration of elementary and secondary education is not unfettered, and is limited by General

Assembly’s enactments. For example, in State v. Whittle Communications, 328 N.C. 456 (1991),

the Supreme Court held that local boards of education, rather than the State Board of Education,

have complete and ultimate control over supplemeﬁtary instructional materials in public schools,
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pursuant to General Assembly’s grant of such powers to the local boards. Similarly, citing its
broad coustitutional powers, the Board sought to regulate speech pathologists employed in public
schools. North Carolina Bd. of Examiners for Speech & Language Pathologists, discussed supra.
The appellate courts disagreed concluding that the Board’s constitutional powers to administer
public education are subject to other laws of the General Assembly, and are limited by enactment
of the Licensure Act for Speech and Language Pathologists. Id. Likewise, the enactment of the
APA reflects a divestment of “authority” from the Board to the RRC, in the context of procedural
review of promulgated rules. See Whittington v. North Carolina Dep’t of Human Resources, 100
N.C. App. 603, 612-13 (1990) (The APA is a specific set of statutes, which prescribes specific
procedural limitations upon agencies® general rule-making authority.) As such, the Board’s
contention that APA violates Article IX of the N.C. Constitution by “subverting” the Board’s

. constitutional powers, (P Compl p. 14, § b), should be rejécted.

IV.  VERIFIED COMPLAINT - COUNT 3: THERE IS NO CONSTITUTIONAL
VIOLATION WHEN THE RRC EXERERCISES THE ADMINISTRATIVE
REVIEW AUTHROITY DELEGATED TO IT BY THE GENERAL ASSEMBLY
WHILE CONTEMPLATEING THE BOARD’S PROPOSED RULES.

As with other counts of its Complaint, the Board fails to allege any specific facts that
would allow the Court to conclude that the RRC unconstitutionally applied N.C.G.S. §
150B-2(1a), (P Compl p. 14, {44), and its motion for summary judgment should be denied for lack
of the appropriate factual basis as outlined supra. Moreover, Plaintiff is mistaken in its aésertion
that the General Assembly is not allowed to delegate a power to review the Board’s rules to the
RRC, pursuant to the APA. The separation of powers doctrine does not require that the branches

of government “must be kept wholly and entirely separate and distinct{.]State v. Furmage, 250
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N.C. 616, 626 (1959). The problems that the legislature must confront are of such cotnplexity that
strict adherence fo the purist notions of the non-delegation doctrine would unduly hamper the
General Assembly in the exercise of its legislative powers. See, e. g., Coastal Highway v. Turnpike
Authority, 237 N.C. 52 (1953).

A modern legislature must be able to delegate ~- in proper instances — “a limited portion of
its legislative powers” to administrative bodies which are equipped to adapt legislation “to
complex conditions involving numerous details with which the Legislature cannot deal directly.”
Turnpike Authority v. Pine Istand, 265 N.C. at 114. North Carolina courts have “repeatedly held
that the constitutional inhibition against delegating legislative authority does not preciude the
legislature from transferring adjudicative and rule-making powers to administrative bodies,
provided such ﬁansfers are accorﬁpanied by adequate guiding standards to govern the exercise of '

the delegated powers. See, e.g., Hospital v, Davis, 292 N.C, 147 (1977); Guthrie v. Taylor, 279

N.C. 703 (1971), cert. denied, 406 U.S. 920 (1972), and cases cited therein.” Adams at 696-697.

It should be npted that the Supreme Court specifically referenced Guthrie when it made these
conclusions in Adams. |

The appellate courts have further stated that the “guiding standards” provided by the
legislature to the agency need be no more specific than the circumstances pe.rmit. “It is emough if
general policies and standards have been articulated which are sufficient to provide direction to an
administrative body possessing the expertise to adapt the legislative goals to varying

circumstances.” Id. at 698; see Broad and Gales, 300 N.C. at 273, The “General Assembly is

" not required to lay down a detailed agenda covering every conceivable problem which might arise

in the implementation of the legislation.” Bring v. N.C. State Bar, 348 N.C. 655, 658 (1998).
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The RRC’s purpose is to help ensure that administrative rulemaking complies with the
APA. SeeN.C.GS. § 143B-30.2. Consequently, the RRC is expressly prohibited from
considering “questions relating to the quality or efficacy of the rule.” Id. § ISOB-21.9(a). The
RRC is limited to determining (1) whether promulgation of the rule in question is within the
submitting agency’s statutory authority, (2) whether the rule is clear and unambiguous, (3)
whether the rule is reasonably necessary to implement or interpret State or federal law, (4) whether
the agency submitting the rule conformed to the APA’s procedural requirements for rulemaking,
and (5) whether changes to the rule made by the agency during the review process are substantial
enough to require an opportunity for further public comment. Id. §§ 150B-21.%(a), -21.12(c).
Our appellate courts have upheld much less stringent guiding standards as being adequate to
withstand a separation of powers challenges.

For instance, in Bring, the Supreme Court upheld the constitutionality of the provision in
N.C.G.S. § 84-24 that provides that “the Board [of Law Examiners] shall make and amend the
rules of the Board “as in their judgment shall promote the welfare of the State and the profession”
as sufficient stafutory guidance to prevent this delegation of authority from being declared
unconstitutional.” Bring at 655. Likewise, thé Court of Appeals has noted that “the [law]
examination shall be held in the manner and at the times as the Board of Law Examiners may
determine,” provided adequate guidance for the Board to prepare and administer the bar
examination so that there was no unconstitutional delegation of legislative authority. Bowens v.

Board of Law Examiners, 57 N.C. App. 78, 82 (1982). The Legislature’s directions to the RRC

summarized above are significantly more specific, provide appropriate guidance regarding its rule

review authority, and are sufficient to withstand judicial scrufiny. Additionally, in the analysis
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of whether the delegated guiding standards are adequate, the courts also consider whether the

authority vested in the agency is subject to procedural safeguards. See, e.g., Adams, 295 N.C. at

698. “[Tlhe existence of adequate procedural safeguards supports the constitutionality of the
delegated power and tends to “insure that the decision-making by the agency is not arbitrary and
unreasoned.””  In re Declaratory Ruling., 134 N.C. App 22, 33 (1999) (quotations omitted).

The APA itself prescribes a specific structured rule review process with statutorily
imposed time requirements and a limited scope of review, which serves as a procedural safeguard
in its own right. See N.C.G.S. 150B-21.1, -21.1A. 21.2. (See Exh H). Moreover, an agency’s
ability to obtain judicial review of the RRC’s decisions is a significant procedural safeguard that

the Board is free to utilize in case of an actual controversy. See Adams, 295 N.C. at 701-02.

Under the APA, when the RRC retumns a permanent rule to an agency, “the agency may file an
action for declaratory judgment in Wake County Superior Court” to obtain review of the RRC’s
decision. N.C.G.S. § 150B-21.8(d). Ifa court finds that the RRC’s objections to a rule were
incorrect or otherwise improper — if, for example, the RRC determines that a particular rule is
outside an agency’s statutory authority and the court disagrees — the court can so declare. Id.
Additional safeguards are found in N.C.G.S. § 150B-21.3(b1), (b2), which provi_de that the RRC’s
review of administrative rules is subject to a further legislative oversight

In summary, the RRC’s rule review authority is guided by adequate standards, and
accompanied by significant procedural safeguards to ensure that RRC decisions are not arbitrary
and unreasoned. The Legislature, therefore, appropriately delegated its power to review rules to
RRC, since the delegation serves the expressed legislative policy objective that rule making

procedures are not “performed by the same person in the administrative process”, N.C.G.S.
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150B-1(a), and meaningfully constrains the RRC by placing various specific restrictions on RRC’s
powers to review agency rules. The Board’s motion for declaratory summary judgment with
regard to count three of its Complaint should be denied.

Respectfully submitted, this the 25% day of June, 2015.
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2.
PROCEEDINGSE
Chaiyman Hartsell:_ Okay. WNext we have the
State Board of Education, Ms. Kétie Cornetto, the board
attorney. Welcome.
Ms. Cornetto: Good morning, mewmbers. My

name is Katie Cornetto and I'm in-house counsel to the State
Board of Education and I'm also the rule-making coordinator.

To distinguish the State Board of Education from
the previous two presenters, the State Board of Education
does not have a blanket exemption. They are here—-we are
here today to talk to you about a specific exemption with
respect to licensing fees. And with respect to licensing
fees, I'1l be glad to entertain any questions that you have,
but I'd also like to note that I've got the Director of
Licensure, Susan Ruiz, here with‘me to respond_to any
technical issues you may have.

On behalf of Chairman Cobey and the State Board of
Education members, we are here today to talk to you just
briefly about that licensure exemption. Before I get started
with that, though, I would like to say for the reasons set
forth from the university system and the community colleges,
we too, on an academic schedule dealing with a lot of changes
in federal, state, local laws, policies, need to work quickly
to respond to them so that our students have the best

education and the best resources for their Ffuture.

KAY McGOVERN & ASSOCIATES (919) 870-1600
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Focusing on the licensure exemptions, I believe
you have a PowerPoint printed for you, and I'1ll just walk you
through briefly the slides. As you know, the General
Assembly this past session required the state board to
establish a schedule of fees for teacher licensure.

We have had a licensure fee since 1998 that has

not changed. - So for 15 years we have--—and on page 2 cf the

presentation it will enumerate for you the respective costs
associated with becoming a licensed teacher in North
Carolina.

Notakly, the State Board of Education does not
fall under occupational licensing boards under Article 3A of
Chapter 150B, but it does fall under Article 3. And we too

are subject to Article 4 and judicial review. That being

{said, you can see that a new license for a teacher costs $85.

The licensing cycle is every five years and a renewal would
be $55. That's very different than other professions in this
state in terms of cost.

Okay. So this is the second slide. And you'll
note also that with these fees, educators actually apply
directly to the State Board of Education Division of
Licensuﬁe under the Department of Public Instructiocn.

Okay. So specifically for the 2013-14 fiscal year
only, the General Assembly granted a very limited exception

with respect to fees for teacher licensure, so we are

KAY MecGOVERN & ASSOCIATES (519) 870-1600
Suite 117, 314 West Millbrook Road FAX 870-1603
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currently exempt in establishing fees. And the reason that
the General Assembly granted this exemption was spec;flcally
because we have been domng paper appllcatlons since the
beginning of time for teacher licensure.

The agency has procured a technical--an automated
system that will be implemented within the next 60 days, and
that is going to change some of the fee structure that you
saw that had been in place for 15 years. And some of the
adjustments will be no cost, some of them may be higher cost,
depending on the details of the specific license reguest.

And just to keep you informed, the licensure
division is receipts based, and so it brings in about $1.6
million annually. The cost of the system, the automated
system, to the state over three years is $1.5 million.

And I bring that to your attention so that you
understand that during this transition time of implementing
this automated system, we will need to be able to adjust and
study what the actual costs are given the volume of
applicants. And_keep in mind there are 100,000 licensed
teachers approximately in North Carolina, and at any one time
any of them may contact Licensure to change their license
status, apply for a license, or add an additional area.

With respect to the rule-making process and
licensure fees, the fiscal note that you've heard mentioned

several times today is something that is a very detailed

KAY McGOVERN & ASSOCIATES (919) 870-1600
Suite 117, 314 West Millbrook Road FAX 870-1603
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fiscal impact analysis, which as I'm sure you can imagine,
would require some study and some specific numbers about
éaéfé.—-I“wdﬁidviiké-éghalgé-lgé‘§ou know that youf iaw-"“mm
prevents us from going over or charging anything more than
actual costs, so that is a safeguard that's in place in the
law which would not require a rule.

What we don't want to have happen is adopting a
rule without very clear fiscal numbers and then have to redo
the rule-making process in the future. So for the next year,
our exemption gives us the opportunity to study the system,
integrate it, implement it, and figure out what cost
adjustments need to be made ard present that to the State
Board of Education for their review and input from the
stakeholders impacted by this policy.

All right. And as you know, we're here today to
report to you we're always accountable to our General
Assembly. We are subject to the laws the General Assembly
enacts and we are always reporting tc you about what things
cost, how we're implementing them. And we will continue to
do that obviously, and in the upcoming months will be
reporting bn the success and the challenges of implementing
the new system. And that concludes my report.

Chairman Hartsell: Okay. Questions from the

committee? Representative Glazier.

Representative Glazier: Thank you very much, Ms.

KAY McGOVERN & ASSOCIATES (919) 870-1600
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Raleigh, North Carolina 27609-4380 : (800) 255-7886




k=R~ R D~ A W ¥ T - V% B V. B

| A O L o O I o o = T S S S S Gy v O G oY
i B W N~ O YW N Y L B W) ks

-76-

Cornetto. I have a question more--not on the specific
exemption, but on the broader question that you raised and I
guess realiy two guestions. ‘ - o .

One, is the requirement that the state board
operates under to be effectively ocutside of (microphone
malfunction) we've talked about under the APA in any way
(microphone malfunction) in line with the Guthrie decision?
And secondly, the community colleges and the university have
made pretty significant arguments as to why they should
maintain their broad exemption.

And I wonder if you would compare and contrast as
best you can why the state board would fit in that same
category or perhaps with as unbiased way as you can why there
might bhe some differences?

Ms. Cornetto: I apprecilate the question.
The Guthrie v, Taylor decision from the North Carclina
Supreme Court in 1971 states that absent legislation limiting
the authority of fhe State Board of Education, the state
Board has plenary authority to adopt regulations, policies in
furtherance of its duty to supervise and administer the free
and public school system.

Thaﬁ being said, there is a tension with the State
Board of Education having been constitutionally created,
along with the fact that it is subject to the laws enacted by

the General Assembly, as to where we fit within the rule-
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making process.

Over decades we have had an inconsistent
application ﬁith the ruie—making pfocess, and notably, we-
have tried to increase our efforts to participate in the
rule-making process. It has become increasingly difficult to
juggle that alongside of the state board's already existing
policy formation process, which includes notice to the public
about any potential policy that the state board would have,
again communicating with listgervs, again communicating with
stakeholders across the state.

Our staff is present in every region across tﬁe
state. OQOur state board is a membership derivative of the
educational regions of the state and also has ex officio
members of the treasurer and the lieutenant governor.

So the representation of the State Board of
Education as well as its policy-making process, which is
notice te¢ the public about a potential policy, gathering
feedback from stakeholders and the public at large, and then
coming before the State Board of Education in a public forum
monthly to, for the first month of introduction, put the
policy on the table, and then 30 days later act on that
policy, the 30 day window gives the constituents and stake-
holders an additioﬁal opportunity to give feedback to the
State Board of Education.

It is wvery much akin on the academic calendar as

KAY McGOVERN & ASSOCIATES (919) 870-1600
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Raleigh, North Carolina 27609-4380 (800) 255-7886




At B - B L+ ) T U T SN VS B & ]

fum—ry

o B e T e T o T S S S S S G
G RE RPN BEBZS =0 ao oo LB

-78-

the community colleges has referenced to where we will have
policies that we will learn from one year's implementation
and not be able to have the rule in ?lace by the next year in
order to adapt the process to best serve our students,
teachers, and school districts.

That being said, the rule-making process is very
valuable in terms of the transparency to the public and the
involvement of the public because, quite frankly, if we don't
have consensus from the people, it is wvery difficult to
implement any policy set forth by the State Board of
Education. It is very important to the State Board of
Education to hear from the K-12 community before deciding
anything.

And that said, all of our state board members have
e-mail addresses where they are fregquently communicated with
24 hours a day, seven days a week. I know because I get to
see most of those communications. And it is very important
that the public weigh in, more than anything, before the
state board moves forward.

Chairman Hartsell: Representative Jordan.

Representative Jordan: Thank you very much for
your presentation. Let me follow up on a guestion I asked
previously., Do you have a--in your procéss, your current
internal process, do you have any sort of extra-agency review

of proposed rules?
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Ms. Cornetto: So by extra-agency,

talking about like for example the Rules Review Commission?
‘ Re@resentative Jordan: Sure. .

Ms. Cornetto: Qur policies, when they
are sent out, are reviewed by the public, which include
representative agencies for, for example, the school
districts, the local education agencies, charter schools,
parents, and the community. That is really the external
agency review that we have. The public has to look at it and
see what it says and whether i1t agrees or disagrees with it.

That being said, the statutory authority prowvided
to us through the courts in Guthrie v. Taylor is at conflict
with for example when the General Assembly hasn't passed a
law about a specific area and the desire of the state board
to actually pass a policy in that area. So there's a -
confiict there, and we haven't done a very good job of
resolving it, frankly.

Chairman Hartsell: Follow-up?

Representative Jordan: I'm confused. You said
the statutory authority granted by the court?

Ms. Cornetto: I'm scrry. The reference
to the Guthrie v. Taylor decision talks about the statutory
authority of the state board and absent any statute, the

State Board of Education's ability to establish a policy.

Chairman Hartsell: Follow-up?
KAY McGOVERN & ASSO_CI.ATES (919) 870-1600
Suite 117, 314 West Miilbrook Road FAX 870-1603

Raleigh, North Carolina 27609-4380 (800) 255-7886
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Representative Jordan: Following up on my
discussion with the university general counsel, with the
Board of Governors being appointed by the legislature and so
forth, the 3State Board of Education has two ex officio
constitutional officers who are under the executive branch
and 11 members appointed by the governor.

Would you agree that the State Board of Education
mere closely aligns with the executive branch than the
university system, for example?

Ms. Cornetto: It's a very good question,
and I would say that the State Board of Educatien is truly a
hybrid between the executive agency and the legislative
branch--an executive agency and a legislative branch of
government in that it's asked to bring together all sorts of
community representatives to formulate policy and not to have
a specific agency other than the state board put forth the
policies that are good for K-12 education.

Chairman Hartsell: Fellow-up?

Representative Jordan: Then connect that for me
with the fact that the state superintendent of public
instruction is a constitutional officer. What's the
connection there?

- Ms. Cornetto: The state superintendent
of public instruction is a constitutional officer. She's the

chief administrative officer of the State Board of Education

KAY McGOVERN & ASSOCIATES {919) 870-1600
Suite 117, 314 West Millbrook Road FAX 870-1603
Raleigh, North Carolina 27609-4380 ' (800) 255-7886
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and she 1s a nonvoting member of the State Board of
Education, but she serves as the secretary to the state
board. And in her officiai capacity, as outlined in 115C-19
and 21, there are very specific statutory responsibilities
that she has under the State Board of Education. It's quite
confusing.

Chairman Hartsell: Mxr. Hudson?

Mr. Hudson: Thank you, Mr. Chairman.
This is the same guestion as for the previous speakers.
Specifically what aspects of the Administrative Procedure Act
would be prcoblematic for you with your egemptions from it?

Ms. Cornetto: ' The concern with the rule-
making process, as we've recently learned, is that there is
an inordinate amcunt of rule making thal needs to happen in a
very short amount of time with very limited staffing
resources. But the statute, as it's ocutlined for rule making
in the APA, is something that we as the State Board of
Education have adopted and internalized as a process not
uniike the community colleges.

T think the most difficult part of the APA process
for rule making is truly getting the fiscal notes in enough
time to be able to get the policies to align with what the
fiscal notes and fiscal impacts say. It's a juggling act and

it involves a lot of back and forth.

Chairman Hartsell: Representative Glazier.
KAY McGOVERN & ASSOCIATES (919) 870-1600
Suite 117, 314 West Millbrook Road FAX 870-1603

Raleigh, North Carolina 27609-4380 (800) 255-7886
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Representative Glazier: Just a follow up to that,

Mr. Chairman. Thank you.

 Im seizing on the ébmmént that you jﬁst maae.and
I wonder if you could highlight. So you operate within an
effectively 180 day time frame on everything with the
exception of understanding year-round concerns.

With the testing requirements and the issue that's
arisen over board policy on how to handle both alternate
assessment issues and how to handle as it relates to third
grade reading assessments, I wonder if you could talk about
the need to be acting quickly in response to stakeholder and
public and for that matter legislative comment and the
restrictions that the process might put on that capacity.

Ms. Cornetto: So may I answer? Okay.
The reference to the Read to Achieve law that was passed in
2012 by the General Assembly required the state board to have
a rule-making responsibility. In that responsibility we have
had implementation for the '13-'l4 school year. Right now,
we are realizing and hearing from the local superintendents
that the implementation needs to be adjusted to provide a
reasonable amount of practicalityv to the implementation of
the General Assembly's law.

The rule, ironically, is set to be potentially
before the Rules Review Commission either February or March,

depending on when we can get approval for the final touches

KAY McGOVERN & ASSOCTATES {919) 870-1600
Suite 117, 314 West Miflbrook Road FAX 870-1603
Raleigh, North Carolina 27609-4380 (800) 255-7886
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on the rule. And that's an entire yeaf and two months after
we began the rule-making process. B2And we sit here teday in
February.where the state board tomorréﬁ will be hearing from
and learning about how to change, possibly, the alternate
assessment approval process and adoption. So it's a dance’
that is incredibly confusing to the community and the

constituents that we serve.

Mr. Hudson: Follow-up, Mr. Chairman?
Chairman Hartsell: Yes.
Mr. Hudson: Thank you; one last

follow-up. And I think it would be most helpful for me, and
if the chair is willing, i1f the department has a moment to
outline that particular issue and a time frame diagram to
show the difficulty in responding—-first, in creating the
rules for implementing the statute and then in responding to
what seems to a lot of us legitimate concerns and how ?our

not having the exemption has caused increasing difficulty for

all the stakeholders in the process.

Ms. Cornetto: I'l1l be glad to provide
that to the committee.

Chairman Hartsell: Thank you. Other
questions from the committee? Representative Jordan.

Representative Jordan: Thank you, Mr. Chairman.
Just to be clear, we're talking today about the exemption on

the licensing?

KAY McGOVERN & ASSOCIATES (919) 870-1600
Suite 117, 314 West Millbrook Road FAX 870-1603
Raleigh, North Carolina 27609-4380 © (800)255-7886
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Ms. Cornetto: That's correct.

Representative Jordan: Are there other exemp-
tions for the State Board of Education or DPI? '

Ms. Cornetto: I am not aware of any
specific exemptions. Right now there is a staff member who
is presenting a floor above us about the residential school
rules that are proposed. So that's happening right now,
which is why I'm here and he's there. But to my knowledge
there are no other exemptions. This was the first of its
kind.

Chairman Hartsell: Follow-up?

Repressentative Jordan: All right. éo for the
non-lawyers and those not familiar with the Guthrie decision,
is there an exemption--a general exemption for DPI, or if
not, what has been DPI and State Board of Education's
experience dealing with the rule-making process since the APA
was established?

Ms. Cornetto: '~ S0 there are legal
arguments to say that the State Board of Education is not
subject to the rule-making provisions. But I can't reconcile
that in my licensed attorney capacity when we are subject to
the laws enacted by the General Assembly.

That being said, the experience with the Rules
Review Commission process is that the state board goes

through its labor intensive policy review/stakeholder input

KAY McGOVERN & ASSOCIATES (919) 870-1600
Suite 117, 314 West Millbrook Road FAX B70-1603
Raleigh, North Carolina 27609-4380 (800) 255-7886
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process, albeit not accountable to an outside agency, but to
the public at large.

And then it comes to the-rule—making'process of
beginning the--once the state board has adopted its policy in
its form, submitting it to the Rules Review Coﬁmission and
the attorneys to review what the language of the policy says
and how it conforms with the rule-making requirements.

What we have tried to do is dovetail the State
Board of Education's process of policy promulgation alongside
with this pre-review by the Rules Review Commission
attorneys. They provide detailed feedback, which we would
like the state board to essentially adopt in rule-making
form,

The time that it takes to go back and forth
between staffs has been really cumbersome, and it's not any
one person's fault. It's to the greater process and getting
the Rules Review Commission monthly meetings aligned with the
State Board of Education monthly meetings and the dance in
between with the feedback.

I don't know if that answers your question, but I
think when I provide additional information about a specific
case in point, yvou may be able to see it better.

Chairman Hartsell: Qther questions?
Representative Murray.

Representative Murray: In the state board process

KAY McGOVERN & ASSOCIATES (919) §70-1600
Suite 117, 314 West Millbrook Road | FAX 870-1603
Raleigh, North Carolina 27609-4380 (800) 255-7886
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1 |is there--can you describe to us the fiscal dimension on how

[}

you guys analyze the fiscal impact on the policies or rules
that you guyé impiement? . B - |
Ms. Cornetto: That is a wonderful
question, and the response to that is cur CFO and his staff
is present at all of our State Board of Education meetings
and is present in the agenda adopting process. 35o0 he is

aware of the policies as the state board is considering them

O ~] ot W b W

and weighs in regularly at the State Board of Education
10 |meetings.
11 There are two gquestions the State Board of

12 |Education asks every time at the State Board of Education

13 |meeting for every policy: is it legal, can we pay for it.
14 {And those are things that we do just as a matter of business.
15 Chairman Hartsell: Seeing no further

16 |questions, thank you, Ms. Cornetto. We appreciate it.

KAY McGOVERN & ASSOCIATES (919) 870-1600
Suite 117, 314 West Millbrook Road FAX 870-1603
Raleigh, North Carolina 27609-4380 (800) 255-7886
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PUBLIC SCHOOLS OF NORTH CAROLINA
STATE BOARD OF EDUCATION | www.NCPUBLIGSCHOOLS.ORG

December 12, 2013

The Honorable Senator Fletcher Hartsell
NC Senate ]

300 N. Salisbury Street, Room 300-C
Ralelgh, NC 27603-5925 ’

The Honorable Representative Tim Modlitt -
NC House of Representatives .
16 W, Jones Street, Room 2119

Raleigh, NC 27601-1096

Re: Study of Statutory Exempiions from Rﬁlemaking, Stete Board of Bducation
Dear Senator Hartsell and Representative Moffitt:

1 write in response to your letter dated November 15, 2013, In which you request a
justification for a continued exemption from rulemaking with respect to certain teacher
licensure fees, In addition, you request potential consequences to the repeal of such
exemplion. .

Specifically, Session Law 2013-360, Section 9.3 amended “G.S. 115C-296. Board sets
licensure requiréments; reports; latetil entry and mentor programs™ to exempt the State

Board of Education from promulgating rules regarding required teacher license processing
fees,

The NCDPI Licensure Division is “receipis-based” and therefore recommends fees based
on the actual cost of processing each applicant’s request(s). In the upcoming year, the
Division will be phasing out some of its ranval processing and transition to more
functions that can be accomplished by thé applicant at no cost to the Division. Asa result,
the future costs associated with various processing requests may actually be reduced or
eliminated for the applicant. This transition will require the State Board of Education,
with input from the public and stakeholders, to anatyze and adjust the fees, aligning the
fees to their actual costs. The rulemsaking process would be extremely difficult to
accomplish during this time. The fiscal impact analysis required would not be accurate
until the system is fully operational. Without the proper fisoel analysis, ruletmaking would
be stalled and result in an unreasonable delay for any cost-savings to be realized by the

. applicants.

NORTH CAROLINA STATE BOARD OF EDUCATION
William W, Cobey Jr., Chatrman | william.cobey@dplne.gov

6302 Muil Scrvice Center, Raliigh, North Carolina 27699-6302 | (919)807-3430 | Fux (919) 8073443

" . ANEQUAL OPPORTUNITVY/AFFIRMATIVE ACTION EMPLOYSR




-89-

Page2 of2
December 12, 2013

In addition {o providing justification for this particular licensure application fee exemption,
1 note that the State Board of Education has labored through the rulemaking process with
minimal success. My experience as a public servant leaves me wondering why the State

_ Board of Education cannot be exempt from the rulemaking process like every other -
educational entity in this state and one that operates in an open and transparent fashion with
monthly public meetings, Therefore, I have enclosed the 2012 State Board of Education
Report to the Administrative Procedures Act. Oversight Commitee requesting an exemption
from rulemaking for your review and reconsideration, 1look forward to working toward
regulatory reform for all citizens impacted by public education in North Carolina,

_Sinccrely,

Wﬂham V. Cohey, Ir
Chatrman of NC State Board of Educatmn

WWC/KGCljpe
Enclosure

¢ Karen Cochrane-Brown, Committee Counsel
Jeff Hudson, Committee Counsel
Chris Saunders, Comuniitee Counsel
Jennifer Hillman, Committes Counsel
Matk Bonde, Fiscal Analyst
Lisa Kentiedy, Committee Clerk
June Atkinson, Superintendent of Public Instructlon )
Rebecca Garland, Chief Academic Officer
Philip Price, Chief Financial Officer
Martez Hill, Execirtive Director
Zane Stilwell, Legisiative Liaison
Rachel Beaulieu, Legisiative Liaison
Katie Cornetto, Rufemaking Coordinator

Susan Ruiz, Director of Licensure
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STATE BOARD OF EDUCATION

The gulding mission of the Nonh Garolina State éoard of Education Is thal every public schoat

studant
will graduate from high school, globally competitive for work and postsecondary education and

prapared for.ifa in the 21st Century. .
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301 N, Wilmington Street :: Ralelgh, North Carolina 2760_1-2825

In camplianse wilh federal law, NC Public Scheols administers all state-operated educational programs, .
amploymant activities and admissions without discrimination becausa of race, seliglery, nallonal or ethnic origin,
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inquirles or complalnts regarding disétimination Issues should be directed to:
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INTRODUCTION

The State Board of Education (SBE) and the Department of Public
Instruction (DP1) submit this report at the request of the Administrative Procedure
Act Committes of the General Assembly. This report Is in response to the
Commiitee's inquiry regarding -SBE/DP} rulemaking. The APA Commiftes has
requested an “explanation of the State Board of Education’s interpretation and
-approach to rulerniaking, inchiding reasons for not adopting ru!es,. the legal basls

for not adopting rules, and current efforts to adopt ruies.” See Appendix 1,

Requaest for Report.

EXECUTIVE SUMMARY 1

The State Board f.:.if Education (SBE), unilke any other state agency. has
constitutional powers to supervise and administer a uniform and generai public
schoo! system. The Nﬁrfh Carolina Supreme Court has held that absent
legislation limiting the authority of the SBE, It has plenary authority to adopt
regulations, policies in furtherance of its duly to "supervise and administer the

free and public school system.” See Guthrie v. Taylor, 185 S.E.2d 193 (1 a71);

See Appendix 2. Noiwithstand?ﬁg the authorify under the Constftuﬁbn and
s;peciﬂc méndates from Congress and the General Assembly, the APA impos:xas
upon the SBE rulemaking obligations that, in many instances, cbstruct the
orderly and timely implementation of education policy, often as specifically
dictated by Congress or the Genaral Assembly. Absent a statutory exemption
from rulemaking and in an effort to adhere fo G.S. 1508, the SBE and DPI have )
developed new procedures intended to bolster the palicy-making process and

3
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streamline the SBE rule-making process. This report outlines the past and

current SBE rulemaking efforts.

THE STATE BOARD OF EDUCATION AND LAW -

Pursgant to G.S. 150B, all covered state agencies are required to adhere
{o its provisions regarding n}famaking. Tha SBE Is unigue as a policy-making
board. It is the agency constitutionally charged with the supervision and
adrﬁinistralion of the public education system. Itis the only board created by the
N.C. Constitution and is endowed with powers separate and apart from
legislation. Nofably, the SBE is the only board of education in the state that is
subject to the APA rulemaking proﬁisions. Both the Board of Governars of the
UNC System and the Board of Cqmmunlty Calleges are spegcifically exempt from

the rulemaking process. Local boards of sducation are also not subjact to

rulemaking.

DIVERSE STATEWIDE REPRESENTATION AND GOLLABORATION

The N.C. Constitution requires that the SBE be comprised of statawide
board members who are appointed by the Governor and confirmed by & Joint
Session of the Generaf Assembly. The powers vested in the SBE are exercised
by a membership of diverse individuals who are representativa of a cross-section
of regional and professional viewpoints, As prescribed by state law, the SBE

members convene in a public, open forum at lesst monthly, The agenda is

designed to altow for full discussion and deliberation on varfous prospective SBE
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policies. These policies are critical to the timely and equitable implementation of

the stata’s uniform, public system of élementary ahd secondary education.

UNL_!M!‘_!‘ED PUBLIC ACCESS TO THE SéE

When a quorum of the SBE convenes together, whether to receive
information, o receive training or to delberate action, the meeﬁngs are noticed
pubticly and the public has the option to attend the meetings In person or iistén to
the meetings étreamed across the internst.. Furthermore, uniike al:I agency that
is led exclusively by a single executive dacision-maker, the SBE must publicly
and openly weigh expert agency recommendations put fc‘ufh by the Department
of Public Instruction and that of stakeholders statewide. That public deliberative
process Is further accessible through digital technology and has led the SBE to
ba ins‘tantly__reachable by the generél public, parents, students, teachers and
- stakeholder organizations. In fact, on a regular basls, the agency communicates
through listservs and webslite annou_ncé.ments the various policies being
considerad by the SBE for development, modification or repeal. Further, agensy

staff rrieét internally an a daily basis fo inform the_ policy-development process.

The SBE procedures for adoption of any policies require that the policles
be read and discussed one month and acied on ho earlier than the subsequent .
month. This is a minimimn requirement and ensures that the publfic SBE policy
ado;_:ﬂon_ process allows proposed policles to have at least 30 days of ;;ubllc and
stakeholder corment prior to taking action. 'Meﬁ_be!rs of the SBE are accassible

via email, mail and phone at every point in the decision-making process In

5
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passing policies. This is not unlike the public comment peried required by the
APA rulemaking process. it is redundant and inefficient to repeat such a time--
consuming and public process. Finally, because the SBE policy adgption
precess Is so visible, when the SBE edopts a policy, the public and Local
Education Agencles become confused when the SBE palicy adoption daté s at
least six months to a year prior to the effective date of the rule.

This Is an ongaing, public process that drives SBE policy adoption in a
swift, ‘.efﬁcient,_ effective and equitable manner. This process strikes fhe
appropriate halance of receiving input before enacting education policy
statewide, subjact to the laws enacted by the General Assembly. The SBE relies
on this process and as a result, significant education reform has not been
delayed for over a million public school students every year across the state with
a broad base of feedback. This process is effective and wlthogt unhecessary
regulation on local boards of education, charter schools, students, parents,

" teachers or administrators who, togsther with the SBE, operate the general and

uniform state system of public education.

LEGAL SUPPORT FOR POLICY ADOPTION, !"‘OT RULEMAKING

There are a nuimber of instances where the SBE adopts policies that do
not warrant rulemaking. For eiample, Federal programs _Iikg No Chiild Leit
Behind, Race to the Top, and Individuals with Disabilities Education Act are all
federal mandates that prescribe state and local conduct canditioned upon the

© recelpt of funds. Therefore, imposing the same regulations through state

8
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rulernaking s redundant and .unnecessary. However, there are a number of

categories of SBE policies that, by law, should nat go through. the rufémak[ng

process. Those policies fall into at Ieast one of the following categories:0

(a) No specific leglsiation, authorization or directive exists for the SBE to
adopt a rule {e.g., the ¢harter schoo! law does not authorize the SBE to

adopt rules); .
a

(b} The policy merely repeats provisions already in state or
federal lawi)(e.g., exceptional children reguiations};0

(c) The policy invoives detalled subject matter specifications that cannot
be articulated in a rule (e.g., curricutum and lessan plans),0

(d) The policy is guidance or best practicas as opposed o mandates or
directives (e.g., Positive Behavioral intervention and Support);[}

{e) The policy involves complex financial calculations {(e.g., funding
formulas),0 .

)] The policy Involves standards or criteda that change too often fo be
timely incorporated into a rule (e.g., to achieve gains in student

'perfcnﬂa;:ce and graduation rates); and0

{g) The relationship betwesn the state and local boards of education, in
some instances, is such that the SBE and LEAs are groups of agencies
joinily required to deliver public education and subject to the same
statutory and constitutional mandates governing public educstion.
Accordingly, that unique relationship is analogous to G.5.150B (8a)(a).
(e.g., Hoke County ot al v. Stale of North Carolina and NC State Board of

Education”; Leandro | %and It°).

See G.S. 1508-2(8a)(a-d)(g) and (}); See also G.S. 1508-19.
a) .

RULEMAKING REQUIREMENT

For the SBE policies that are required to go through the rulemaking

process, staff has engaged in a concerted offort to prepare rules for review by

1 Hoke Counly ol al. v. Stale of NG; State 8d. of Education, 95 CVS 1188; 122 N.C. App. §, 468 S.E. 2d 543 (1596}

2 toandro v. Stale, 346 N.C. 336 484 .52 249; 1997 N.C. LEXIS 436 (1997}
? Hoke Caunly Bogrd of Education v. Siats of NG, 358 N.C. 605; §99 $.£.2d 385; 2004 N.C. LEXIS 836
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the Rulee Review Commission staff and the Office of State Budget and
Management. Much work remains to be done. As an agency, we are working to
revamp our policy-making in order to more fully comply with APA rulemaking. An
infemal Policy Council has been appointed in furtherance of this goal. The
Cauncll, wh:ch includes staff from all sections of DPi, meets regularly and
reviews all policies and rufes, past, present and proposed, fo determine the
applicability of the APA as well as to recommend defalled revisions and repeals

of policies and rules.

CONCLUSION .
Further inqulry may be directed to Dr. Willlam C. Hardison, Chairman of
the State Board of Education and Dr. June St. Clair Alkinson, Secretary to the

State Board of Education and State Superintendent of Public Instr_uction.

APPENDICES TO FOLLOW
APPENDIX 1: NCGA emall
APPENDIX 2: Guthrie v. Taylor
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PENQAD 900-831-5990

Minutes of the
North Carolina State Board of Education
Education Building
301 N. Wilmington Street
Raleigh, NC 27601-2825
February 4, 2015

The North Carolina State Board of Education met and the following members were present:

William Cobey, Chairman Wayne MeDevitt

A L. “Buddy” Coltins, Vice Chairman Olivia Oxendine
Dan Forest, Lt. Governor John Tate

Gregory Alcorn Rebecea Taylor
Eric C. Davis Patricia Willoughby
Kevin Howell

Also present were:

June St. Clair Atkinson, State Superintendent Karyn Dickerson, Teacher of the Year Advisor
Evelyn Bulluck, Local Board Member Advisor James E. Ford, Teacher of the Year Advisor
Carrie Tulbert, Principal of the Year Advisor Shykeim Williams, Senior Student Advisor

CALL TO ORDER AND INTRODUCTION

State Board of Education Chairman William Cobey called the Wednesday session of the February 2015
State Board of Education meeting to order and declared the Board in official session. After explaining
that today’s meeting was being audio-streamed and that the agenda and all materials are posted online,
accessible through the State Board’s website, he welcomed visitors, online listeners, and Twitter
followers. The Chairman reported that two of the Board’s committees met through conference call on
January 23 and on January 26. Both meetings were public, were given public notice, and were audio
streamed for availability to the public. In addition, many Board members attended the meeting of the
UNC System Education Summit last week in Cary where the focus was on improving teacher leadership
and effectiveness. '

In compliance with the requirements of Chapter 138A-15(c) of the State Government Ethics Act,
Chairman Cobey reminded Board members of their duty to avoid conflicts of interest and appearances
of conflicts of interest under Chapter 138A. He asked if members of the Board knew of any conflict of
interest or any appearance of conflict with respect to any matters coming before them during this
meeting. There were no conflicts of interest communicated at this time. The Chairman then requested
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that if, during the course of the meeting, members became aware of an actual or apparent conflict of
interest that they bring the matter to the attention of the Chairman. It would then be their duty to abstain
from participating in discussion and from voting on the matier.

APPROVAL OF AGENDA

As the first order of business, Chairman Cobey drew attention to the full meeting agenda, which is
available on eBoard. The Chairman asked if there were any changes to the agenda that Board members
wished to request. Hearing none, Chairman Cobey asked for a motion to approve the State Board of
Education meeting agenda for February 4-5, 2015, as presented.

Discassion/Comments:
e There was no further discussion.

Upon motion made by M. Wayne McDevitt, and seconded by Ms. Patricia Willoughby, the Board voted
unanimously to approve the State Board of Education meeting agenda for February 4-5, 20135, as presented.

SBE ISSUES SESSION

Chairman Cobey explained that Issues Sessions provide the Board with in-depth information on relevant
education topics. These sessions are, in fact, a part of the Board’s required Board member development.
He called on Dr. Atkinson to introduce this Issues Session.

» NC Department of Public Instruction Division Profiles
<+ Division of Career and Technical Education — Ms. Jo Anne Honeycutt (Director)

Dr. Atkinson recognized Ms. Jo Anne Honeycutt to provide an overview of the work of the Division of
Career and Technical Education in this second in a series of division presentations. :

Using a PowerPoint presentation, Ms. Honeycutt prefaced this presentation by explaining that Career
and Technical Education (CTE) supports three types of readiness: college, career and community. As it
relates to college and career, the State Board’s Goal 1.3 is to graduate students pursuing a CTE
concentration prepared for careers. Ms. Honeycutt reported that in 2013-14, the data show 94.1 percent
of CTE concentrators graduated in four years, which reflects a real benefit to student graduation rates
when students have a focused area of study.

Providing examples of partnerships and resources developed by the division and professional

development where applicable, Ms. Honeycutt elaborated on the bulleted list below. The Career and

Technical Education Division

e Leads the development of content standards and curricuium resources for Career and Technical
Education program areas. :

 Supports the development of rigorous programs of study and career pathways for over 526,000
students each year.
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RULES REVIEW COMMISSION
G.S. 150B-19.1 CERTIFICATION

' lnstructions for completing and submitting the application for Rules Review Commission certification of compliance

provisions of G.S. 150B-19.1 prior to publishing a notice of text:

—~ Complete and print out the certification form

== Sign {cr have appropriate person sign) the form

-~ Scan the form, a dated copy of the proposed nule, and copies of any necessary attachments
- Email the scanned document(s) as an attachment to the email to: ggh.rules@oah.ne.cov

-- An automatically generated email will be sent indicating receipt of'the email

DEFENDANT'S
EXHIBIT

b

with the

Rule-making Ageney: State Board of Education

Ruie Citation(s): 16 NCAC 6D.0508

(1a) What is the autherity for this rule? (aﬁach a copy of any federal authority or state authority that is not in the
current edition of the NCGS) G. 5. 115C-83.1, 83.3, 83.7 & 83.8

(1b) Why is this rule necessary to serve the public inferest?
Ta implement North Carofina General Assembly’s Read to Achieve program, G. S, 115C-83.1, 83.3, 83.7 & 83.8

(2) How did the agency seek to reduce the burden upon those persons or entities who must comply with this rule?
Agency staff charged with program implementation met with legislative staff in person and communicated with them
electronically to understand legislative intent and to ensure that no portion of the implementation plan or program
procedure imposes an unintended burden upon the school systems required to comply with the rule. Communication
included providing floweharts and other documents to legislative staff for review.

(3} Why is the rule reasonably necessary to implement or interpret federal ar state law?
The rule is necessary because the End of Grade reading tests far students must be aligned with the newly adopted English

nguage Arts (ELA) Common Core. Absenta rule, it is unclear how the State can require @ uniform Reading test an which
student promotion decisions are based.

(42) Are there existing rofes adopted by the agency related to this specific purpose?
(Ve X No
If "yes," pravide citation:

{4b) If *yes,"” did the ageincy consider the camulative effect of all rules ado pted by the agency related to the specific
purpose for which thig rule is proposed?
D Yes [ 1Ne .

(3) W appropriate, is this rule based on sound, reasonably available scientific, technical, economic, and other
relevaat information?
X Yes I Ne [J Not Applicable .

If "yes," include a reference to the information to be included in the Nofice of Text:
 The Read to Achieve program is based upan academic-quality, peer-reviewed scientific research. Please see the attached
North Carolina Read to Achieve Manual, which has seven components: Comprehensive Reading Plan, Developmentat
Screening and Kindergarten Early Assessments {KEA), Facilitating Early Grade Reading Proficiency, Elimination of Social
Promotion, Successfuf Reading Development for Retained Students, Parent/Guardian Notification, and Accountability
Measures. :

{6} How is the role designed to achicve the regulatory objective in a cost-effective and fimely manrner?

The rule and aforementioned program manual provide the hecessary level of detail to permit impiementatian of this
program in a timely and efficient manner by users familiar with school operations [principals and teachers). State funding
for the Read to Achieve programi has heen approved by the NC General Assembly and is included In the NC Department of
Public Instruction budget. The NCDFI pays for the administration of this program for all LEAs and charter schools, in
accordance with the Read to Achieve fegislation.

AGENCY CERTIFICATION RRC CERTIFICATION
‘Fhe agency adhered to the principles in G.S. i50B-19.1 | The Rules Review Commnission certifics that the agency
in developing and drafting the ruie. adhered to the principles in G.5. 156B-19.1,
Signature: 57 ( !
By m-fé_.. Cj %"“ e
Typed Name: Katie Cornetto ' /4 Y
[l‘iue: Rulemaking Coordinator, SBE Date: 5—/ “ / >

RRC Certification — 08/2012
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RULES REVIEW COMMISSION
G.S. 150B-19.1 CERTIFICATION

Instructions for completing and submitting the application for Rules Review Commission certification of compliance with the
provisions of G.8. 150B-19.1 prior to publishing a notice of text:

— Complete and print out the certification form

— Slgn {or have appropriate person sign) the form

— Scan the farm, a dated copy of the proposed rule, and copies of any necessary attachments

— Email the scanned document(s) as an attachment to the email to: oah.mles@osh.nc.gov

-+ An automatically generated email will be sent indicating receipt of the email

Rule-msaking Agency: State Board of Education

Rute Citation(s): 16 NCAC 6D.0508

(la} What is the authority for this rule? (attach a copy of any federal authority or state anthority that is net in the:
current edition of the NCGS) G. 5. 115C-83.1, 83.3, 83.7 & 83.8

(1b) Why is this rule necessary to serve the public interest?
To implement North Carolina General Assembly’s Read to Achieve program, G. S. 115C-83.1, 83.3, 83.7 & 83.8

(2) How did the agency seek to reduce the burden upon these persons or entities who must comply with this rule?
Agency siaff charged with program implementation met with legislative staff in parson and commiunicated with tham
electronieally to understand legislative intent and to ensure that no portion of the implementation plan or program
procedure fposes 3n unintended burden upon the school systems required ta comiply with the rule. Communication
included providing flowcharts and other documents to legislative staff for review.

{3) Why is the rule reasonably necessary to implement or interpret federal or state law?

The rule is necessary because the End of Grade reading tests for students must be aligned with the newly adopted English
Language Arts (ELA] Common Core. Absent a rule, it Is unclear how the State can require a uniform Reading test on which

student promotion decisions are based.

(4a) Are there existing rules adopted by the agency related to this specific purpose?
Yes X No
__If "yes,” provide citation: :
{(4b) If "yes," did the agency consider the cumulative effect of all rules adopted by the ageney related to the specific -
purpose for which this rule is proposed?
Yes [ INe
(3) W appropriate, is this rule based on sound, reasonably available scientific, technical, econamic, and other
relevant information?
X Yes [Ime [] Mot Applicable ' .
If "yes," inclade a reference to the informatien te be included in the Notice of Text:
The Read to Achieve program Is hased upon academic-quality, peer-reviewed scientific research, Please see the attached
| Morth Caralina Read to Achieve Manual, which has seven compenents: Comprehensive Reading Plan, Developmental
Screening and Kindergarten Early Assessments [KEA), Facilitating Early Grade Reading Proficiency, Elfmination of Social
Promotion, Successful Reading Development for Retained Students, Parent/Guardian Notification, and Accountability
Measures.
{6) How is the rule designed to achicve the regulatory objective in a cost-eifective and timely manner?
Fhe rule and aforementioned program manual provide the necessary level of detail to permit implementation of this
program in a timely and efficient manner by users familiar with school operations (principals and teachers), State funding
for the Read to Achieve program has been approved by the NC Generat Assembly and is included in the NC Department of
Public instruction budget, The NCDPI pays for the administration of this program for all LEAs and charter schools, in
accordance with the Read to Achieve legislation.

AGENCY CERTIFICATION RRC CERTIFICATION
The agency adhered to the principles in G.S. [58B-19.1 | The Rules Review Commission certifies that the agency
in developing and drafting the rute. adhered to the principles in G.5. 150B-19.1.
Signature: / C 2
By a-—-gf-ﬁ, Cj @zf‘ e
Typed Name: Katie Cometto Y v
Title: Rulemaking Cuordinator, SBE Date: 5/ e / 5

RRC Certification — 08/2012
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TEMPORARY RULE-MAKING QAH USE ONLY
FINDINGS OF NEED VOLUME:
[Authority G.S. 150B-21.1} :
ISSUE:

1. Rule-Making Agency: North Carolina State Board of Edueat[on

2. Rulecitation & name: 16 NCAC 06C 0701 Model Teacher Contract

3. Action: B Adoption [ ] Amendment { | Repeal
4. Wes this an Emergency Rule: - El Yes Effective date:
No
5. Provide dates for the following actons as applicable:
a. Proposed Temporary Rule sphmitted to OAH: 12/12/2013 ~
b, Proposed Temparary Rule published on fhe OAY webite: 12/17/2013 | _§ =2 T
c. Public Hearing date: 1/18/2014 TR R .
d, Comment Period: 12/19/2013 — 1/15/2014 = & om
e. Notice pursugat to G5, 150B-21.1(a3)(2)t 12/17/2013 2 Ti
y = = i}
f. Adopton by sgeney on: $572054 % L
& Proposed effective date of temporary rale [if other than effeciive date estsblished by G.8. 150B- ZD1I(h) ;, D
o=

and G.8. 150B-21.3]: February 1, 2014
k. Rule approved by RRC a9 a permanent role; N/A
6. Reason for Temporary Action., Aftach a copy of any cited law, regulation, or docament necessary for the review.,

[] A serious and unforescen ¢hreat to the public health, safety or welfare,
The effective date of 2 recent act of the General Assembly or of the U.S. Congress,
Cite: 8.1. 2013-360, Section 9.6()
Effective date: 7/1/2013 _
{1 A recent change in federal or state badgetary policy.
Effective date of chanpge:
{1 Arecent federal regulstion.
Cite:
Effective date:
O A recent court order.
© Cite order:
I3 State Medical Facilities Plan.
[} Other:

Explain:

The State Board of Education was mandated by Session Law 2013-366, Section 9.6(e) to develop, by rule, a model ¢éeacher
contract for use by Iocal hoards of education in awarding feacher contracts. Porsuant to 5.L. 2013-360, Sectlon 9.6(e), the
State Beard may adopt a temporary rule for a model contract and provide it to local boards no later than January 1, 2014,
but shall replace the temporary rule with a permanent rule as ggon as practicable. This Iaw went fnto effect on July 1, 2013.
The Stafe Board has begun the permanent rule-making process.

Temporary Rule 6508 - 02/01408 13

e vras

TP R SR
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Helpful Information -- NC State Board of Education

Need Information Regarding NCSBE Policies -- Who to Cq

The following is a listing of the Areas and Divisions that make up the Department of Public
Instruction, the leader of those areas and divisions along with an apprapriate telephone number
for obtaining information. Written correspondence should be mailed to the appropriate area or

division at the NC Department of Public Instruction (click

here to find appropriate DPT address).

CONTACT PHONE #
AREA IVISION
DIVISIO PERSON (19)
Office of the State Superintendent |[Administrative Office June Atkinson 807-3430
Legistative Liaison Rachel Beaulien | so7-035
Office of the State Board Chairman || Administrative Office William Cobey || 807-34061
gl"fg'r':'n‘:t‘i'::“““s and Vanessa Jeter “ 807-3450
[[personnet Retations Lou Ana Phillips | 8073385
Office of the State Board of Administrative Office Martez Hill 807-3405
SBE_Smff Attorney/Legal Katie Cornetto 807-3406
Advisor
Office of Financial and Bosiness | 5 gministrative Office Philip Price 807-3600
Financial Services ||saran Barris 807-3741
Office of Charter Schools | foel Medley 807-3491
School Business Services iAlexis Schauss 807-3700
 |[schoot support Services ||Ben Matthews 807-3500
Office of Academic Services and - .
Instructional Support “Admlmstratwe Office Rebecca Garland 807-3759
|IDeputy Chief Academic Officer |Angela Quick 807-3769
' "Accountability Services ITammy Howard 807-3769
gla};t;ennl‘:g;lni‘echnica! Jo Anne Honeycuit 807-3879 J
District and School Pat Ashley 807-4006
Transformation
Educator Effectiveness |Lynne Johnson 8073355 |
Exceptional Chitdren l 8073969 |
K-12 Curriculum, Instruction . D . g _
i and Technology Maria Pitre-Martin 807-3817 —IF
g:;%?r? Monitering and Donna Brown 807-3957
|Ofﬁce of Technology Services Administrative Office Philip Price 807-3600
1T Operations Redney McLaurin 8307-3394 J
http://sbepolicy.dpi.state.nc.us/information.htm 6/22/2015
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Helpful Information -- NC State Board of Education Page 2 of 2
lN CWISE Business Services |Rosalyn Galloway 807-3261
IT Business Support ianna Roch 807-3253
hitp://sbepolicy.dpi.state.nc.us/information htm 6/22/2015
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. NC State Board of Education Policy Manual

Administrative Procedures Act (APA) Policies

Click on the Policy TD # you would like to view; Deleted Policies can not be viewed.

Policy TD . . Current Deleted
Number Policy Title Date Status Date
GCS-A-002 i6 NCAC'6D.O303‘PoIicy governing the role 05/06/1999 11 A
=== | of the testing coordinator
=y 16 NCAC 6G.0201 Policy establishing the
GCS-B-001 purpose of accreditation 06/06/1950 {1 A
16 NCAC 6G.0306 Policy governing the
GCS-C-006 _ ||identification of low performing schools D 10/18/2012
under the ABCs Model
y 16 NCAC 6G.0307 Policy governing the
GCS-C007 assistance teams under the ABCs Model 06/0572014]1 A
L~ 16 NCAC 6G.0308 Policy outling due
GCS-C-008 process protections under the ABCs Model 06/05/2014 | A
16 NCAC 6G.0309 Policy governing the
GCS-C-009 || suspension of duties of local schools boards 05/06/1999 A
under the ABCS Model
16 NCAC 6G.0310 Policy establishing the
GCS-C-011 formula for the annual performance students D 10/05/2000
for high schools
GCS-C-017 16 I\{CAC 6(.0303 Policy governing flexible 06/05/20144] A
————— i|funding
Achievement Level Ranges for the
NCEXTEND2 EOG Reading and
GC8-C-026 |1\ fathematics Grades 3-8 and Science Grades D |{11/01/2012
5&38 )
GCS-D-001 16 NC{\_C 6H.0101 Policy defining special 06/0520141] A
=—===—=——=—  |leducation terms
16 NCAC 6H.0103 Policies outlining '
GCS-D-002 || complaint procedures for federal programs "D || 04/07/2004
(Policy MOVED to EEO-E-001)
Ges-p-003 || 16 NCAC 6H.0105 Policy guiding the 06/0572014 |1 A
administration of special educafion programs :
16 NCAC 6H.0106 Policy guiding the -
GCS-D-004  |{administration of noa-instructional special 06/05/2014 || A
education services
4/10/2015

http://sbepolicy.dpi.state.nc.us/apa.asp
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NC State Board of Education Policy Manual Page 2 of 7

16 NCAC 6H.0007 Policies governing special

GCS8-D-005  {|education assessment and placement 08/01/2000|] A
procedures

A0 16 NCAC 6H.0008 Policy for the selection

GCS-D-006 and responsibilities of surrogate parents 06/05/2014) A
16 NCAC 6H.0009 Policies governing |

GCS-D-007 confidentiality and access to records 06/05/2014 | A

GCS-D-008 16 NC‘AC 6H.0010 Policies governing special 12/0171990 1 A

=—=——— || education due process procedures

- 16 NCAC 6D.0101 Policy defining key terms

GCS-G-002 used in the Basic Education Plan 02/0772002| A
16 NCAC 6D.0102 Policy delineating the

GCS8-G-003 || curricular components of the Basic Education {{06/05/2014|f A
Plan.

GCS-G-005 16 NCAC 6D.0401 Policy outlining required 04/06/1994 |1 A

=—=——" || BEP support programs
16 NCAC 6D.0402 Policy designating special '

GCS-G-006 || health care services to be provided under BEP |} 04/06/1995|f A
support services

GCS-H-00] || Lextbook Evaluation Criteria and Invitation  {i4y/08/20151f A

=== i|to Submit

GCS-H-002 || Textbook Evaluation Advisors 01/08/2015§| A

GCS-H-003 || Textbook Commission 01/08/2015 A

GCS-H-004 || Textbook Contracts 01/08/2015)} A

GCS-H-005 || Disposition of Old Textbooks 01/08/2015|1 A

GCS-H-006 || Publishers 01/08/2015|| A
16 NCAC 6E.0105 Policy delineating the

GCS-J-001 N 4o dards for early admission to kindergarten 07/09/1998 )| A

GCS-K-000 Policy establis‘hing guidelines for Limited 06/01/1996|] A

=== || English Proficient Programs

' 1. 16 NCAC 6D.0103 Policy delineating

GCS-1-002 graduation requirements (carth science delay) D 12/01/1999
16 NCAC 6D .0304 Policy outlining grade-

GCS-N-001 {16t expectations for public school students D |}12/01/1999

GCS-N-002 |11 NCAC 6D .0501 Definitions related to D 1110/67/2010

http://sbepolicy.dpi.state.nc.us/apa.asp 4/10/2015
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NC State Board of Education Policy Manual Page 3 of 7
Student Accountability Standards
N 16 NCAC 6D .0502 Student Accountability
GCS-N-003 Standards D 10/07/2010
N 16 NCAC 6D .0504 Review procedures for
GCS-N-005 promotion requests D 10/91/2009
16 NCAC 6D .0505 Local Accountability 1
GCS-N-006 Procedures D 10/07/2010
L 16 NCAC 6D .0506 Accountability Standards
GCS8-N-007 for Students with Disabilities D 10/0712010
16 NCAC 6D .0507 Accountability Standards
GCS-N-008 || for Students With Limited English D 10/07/2010
Proficiency
GCS-R-001 || Driver education contracts 01/08/2015 A
(GCS-R-003 || Non-certified driver fraining instructor 01/08/2015)1 A
GCS-R-004 || Driver training requirements 01/08/2015§| A
, 16 NCAC 6C.0102 Policy regarding nature of
TCP-A000 || gicensure (3/01/2000 A
TCP-A-007 Policy on Licensure Suspension and 10/07/20041] A
——=——= || Revocation .
TCP-A-010 - 16 NCA-C 6C.0301 Policy governing general 08/01/2000]! A
=== Hinformation on licensure
. 16 NCAC 6C.0302 Policy regarding the
ICP-A-011 computation of credit for licensure 08/01/2000} A
TCP-A-012 16 NCAC 6C:0303 Policy glelineating the 08/01/2000]] A
2=t02E | program tequirements for licensure
TCP-A-013 16 NCAC 6C.0304 Policy delineating types 10/06/2005 A
Aem—te==2= || of Licenses
TCP-A-014 16 NCAC 6C.O305‘Policies on licenses for 11/03/2005 A
=22 || nonsteacher education graduates
TCP-A-015 16 NCAC 6C.0306 Policy governing license || 5e/01/2000 A
s==——=x  llendorsement
TCP-A-016 16 N-CAC 60.030? Policies governing the 10/06/2005 A
A2 || requirements for license renewal
TCP-A-017 1_6 NCAC 6C.0308 Policy regarding expired 08/01/2000 A
————==lllicenses
1 3] 1 1F
4/10/2015
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16 NCAC 6C.0309 Policy governing
reciprocity in lcensure

08/01/2000

Page 4 of 7

TCP-A-019

16 NCAC 6C.0311 Policy govering
temporary licensure permit

08/01/2000

TCP-A-020

16 NCAC 6C.0312 Policy relative to
licensure, suspension, and revocation

10/07/2004

TCP-B-000

16NCAC 6C.0310 Policy Governing
Standard Examinations

03/05/1998

TCP-B-003

16 NCAC 6C.0103 Policy giving the SBE
authority to approve Teacher Education
Programs

05/07/1986

TCP-B-007

16 NCAC 6C.0207 Policy on prospective
teacher scholarship loans -

01/01/2006

TCP-C-002

16 NCAC 6C.0502 Policy regarding hearings
under GS 115C-325(3) and (j3)

07/09/1998

TCP-C-003

16 NCAC 6C.0501 Policies and Provisions
Governing Professional Employee Evaluation

03/07/2013

TCP-C-007

Policy delineating the job description and
performance appraisal for assistant
superintendentis/associate superintendents

07/01/1999

TCP-C-008

Policy delineating the job descriptions and
performance standards for the Director of
instruction position

07/01/199%

TCP-C-010

Policy delineating the job description and
performance criteria for student services
personnel

07/01/1999

TCP-C-(i1

Policy delineating the job description and
performance criteria for School Media
Coordinators

07/01/1999

TCP-C-012

Policy delineating the job description and

-{{ performance criteria for School Counselors

07/01/1999

TCP-C-013

Policy delineating the job description and
performance criteria for the School Secial
Worker

07/01/1999

TCP-C-014

16 NCAC 6C.0601 Policy regarding the Code
of Ethics for North Carolina Educators

02/05/1998

16 NCAC 6C.0311 Policy adopting the
Florida College Level Academic Skills Test

http://sbepolicy.dpi.state.nc.us/apa.asp

4/10/2015
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ey and other requirements related to this test for
TCP-C-015 certified personnel in low-performing schools 06/05/2014
16 NCAC 6C.0313 Policy authorizing LEAs
TCP-C-017 ||to require criminal history checks of 08/01/2000
applicants
Policy allowing LEAS to hire retired teacher
to teach in areas where there are teacher
TCP-D-002 shortages without affecting the retiree’s 06/30/2003
retirement compensation
TCP-D-003 16 NCAC 6C.0401 Policy on vacation leave 06/05/2014
———= |for public school employees
tep.D-goa || 16 NCAC 6C.0402 Policy on sick leave for  ||4 /001003
———=——— |i public school employees
TCP-D-005 .16 NCP_;C 6C.0403 Policy on substitutes for 08/04/1993
————— [linstructional personnel
M 16 NCAC 6C.0404 Policy on leave with pay
CP-D-006 for public school personnel 10/04,/1989
TCP-D-007 16 NCAC 6?.0405 Policy on leave without 10/04/1989
=== || pay for public school personnel
16 NCAC 6C.0101 Policy defining the
TCP-G-000 || general provisions of the APA Personnel 03/14/1996
Rules
16 NCAC 6E.0201 Policy defining
HRS-B-000 || paramedical emergency life saving services 07/25/2012
: and sports medicine services
16 NCAC 6C.0201 Policy establishing the
TCS-B-004 || State Evaluation Committee on Teacher 06/05/2014
Education
" 16 NCAC 1A.0006 Policy on State Board of
ICS-C-002 Education Policy-Making Process 11/06/2014
TC3-C-014 16 NCAC 1A.0001 Policy defines key terms || 11/05/1992
e - 11 16 NCAC 1A.0003 Policy concerning 014
TCS-C-015 departmental organization 06/05/20
TCS-C-020 Policy on Dispute Resolution Process for 06/01/2006
—————= || Homeless Students
TCS-E-000 16 NC‘AC 6H.0002 Policies governing the 05/07/1986
= [|operations of federal programs
I I It i

4/10/2015
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16 NCAC 6H .0103 Policy outlining the
complaint procedures for federal programs

08/01/2000

Page 6 of 7

TCS-H-003

16 NCAC 6B.0007 Policy outlining
supervisory and safety practices

09/16/2011

TCS-K-001

16 NCAC 6F.0001 Policy regarding
definitions relative to the Community Schools
Program

06/05/2014

TCS-K-002

16 NCAC 6F.0002 Policy defining local
requirements for units applying for state
community schools funds

06/05/2014

TCS-K-003

16 NCAC 6F.0003 Policy defining
application process for units applying for state
community schools funds

06/05/2014

TCS-K-004

16 NCAC 6F.0004 Policy outlining the
review criteria for community schools
projects

06/05/2014

TCS-L-001

16 NCAC 6E.0101 Policy defining attendance

06/05/2014

TCS-L-002

16 NCAC 6E.0102 Policy defining excused
absences

03/14/1996

TCS-L-004

16 NCAC 6E.0104 Policy covering
involuntary suspensions

03/14/1996

TCS-M-000

16 NCAC 1A.0004 Policy delineating the
process of personnel allotments to LEAs

05/07/1986

TCS-M-004

16 NCAC 1A.0004 Policy concerning
personnel allotments

05/18/1999

TCS-P-004

16 NCAC 6H .0111 Policy regarding rule for
the administration of the Qualified Zone
Academy Bonds {QZAB) Program

06/07/2001

TCS-5-000

16 NCAC 6H.0004 Policy and standards for
the National School Lunch Program

08/04/1993

TCS-58-001

16 NCAC 6H.0002 Policy governing federal
programs

05/18/1999

TCS-U-004

16 NCAC 6G.0501 Policy regarding liability
insurance for charter schools

01/07/2005

TCS-U-005

16 NCAC 6G.0502 Policy regarding the
Charter Schools Advisory Committee

04/05/2007

16 NCAC 6D.0301 Policy governing testing

http://sbepolicy.dpi.state. ne.us/apa.asp

4/10/2015
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OLD-A-000 {lrequirements and opportunities 01/02/2006
) 16 NCAC 6D.0302 Policy governing test
OLD-A-00L |} ginistration in the public schools 03/01/2001
AL 16 NCAC 6D.0303 Policy governing the role
OLD-A-002 of the testing coordinator 05/06/1999
16 NCAC 6D.0306 Policy adopting a testing
QLD—A—O] 0 code of ethics (8/01/2000
http://sbepolicy.dpi.state.nc.us/apa.asp 4/10/2015
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NORTH CARQLINA GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY 14-CV8-14791
NORTH CAROLINA STATE
BOARD OF EDUCATION,
Plaintiff, :
PLAINTIFF’S MEMORANDUM OF LAW
v. IN SUPPORT OF MOTION FOR

SUMMARY JUDGMENT AND
THE STATE OF NORTH CARQLINA and IN OPPOSITION TO DEFENDANTS?
THE NORTH CARQLINA RULES MOTION TO DISMISS
REVIEW COMMISSION,

Defendants.
INTRODUCTION

This action is a state constitutional challenge to the North Carolina Rules Review

Commission’s (“RRC’s™) exercise of authority over the North Carolina Séte Board of Education

- (“the Board™). It presents a matter of first-impression in North Carolina, yet it requires no more
than a review of the plain language of the North Carolina Constitution and the expressly-stated
intent of the framers to resolve the isstes.

For nearly 150 years., the people of North Carolina in their Consﬁmtioﬁ have confetred
broad, sweeping, “legislative” rulemaking power on the Board to manage North Carolina’s free
public schools. Article IX, Section 5 of the North Carolina Constitution provides:

The State Board of Hducation shall supervise and administer the free public

school system and the educational funds provided for its support, except the funds

mentioned in Section 7 of this Article, and shall make all needed rules and

regulations in relation thereto, subject to laws enacted by the General Assembly.
N.C. Const. art. IX, § 5.
As discussed more fully below, this provision only allows two instances in which the

Board’s rules can be nullified. First, if the Board enacts a rule, the General Assembly may veto

that rule by revising or repealing it. Second, if the General Assembly preemptively enacts
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specific legislation on a particular substantive topic, the Roard is precluded from enacting a rule
to the contrary. Outside of these two instances, the Board has plenary rulemaking authority on
matters concerning North Carolina’s free publie schools.

Neither of these two instances are present here., This action concerns the authority of the
RRC, a.statutorily-created administrative agency mentioned nowhere in the North Carolina
Constitution. Far reasons it has never articulated, the RRC believes it has the consﬁtﬁtional
authority to strike down the Board’s rules. The RRC’s exercise of veto authority fits nowhere
within the two carefully circumscribed instances in which the General Assembly can veto the
Board’s rules under Article EX, Section 5 of the North Carofina Constitution. Instead, the RRC’s
position is contrary to the plain language of Article IX, Section 5 and the intent of the framers.
Furthermore, when the RRC strikes down the Board’s rules, its exercise of unchecked authority
violates the North Carolina Canstitution’s non-delegation doctrine.

Accordingly, the Board is duty-bound under the North Carolina Constitution to exercise
the full extent of the powers delegated to it by the people of North Carc;iina without
unconstitutional interference by the RRC, For the reasons that follow, the Board is entitled to
summary judgment on ifs Article IX, Section 5 claim (Count 2) and, should the Court reach it,
the Board’s non-delegation doctrine claim (Count 3),

STATEMENT OF FACTS

Overview of the Board’s Constitutional Powers and Duties
Article I, Section 15 of the North Carolina Constitution provides that “[t]he people have a
right to the pﬁvilege of education, and it is the duty of the State to guard and maintain that right.”
N.C. Const, art. I, § 15. To ensure that the State fulfills its duty of “guarding and maintaining”
this right, the people of North Carolina in their 1868 Constitution created the Board to manage

the day-to-day issues facing North Carolina’s free public schools. See infra at 10-11.
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Commensurate with this great responsibility, the 1868 Constitution conferred broad,
sweeping, “legislative” rilemaking power on the Board. See 1868 N.C. Const. art. IX, § 9.
Specificaily, the 1868 Constitution provided that “[tthe Board of Education shall . . . have full
power to legislate and make all needful rules and regulations in relation fo Free Public Schools.”
Id Under the 1368 Constitution, this plenary power could only be limited by an act of the
General Assembly “altering, amending, or repealing” a particular rule adopted by the Board. See
id. (“[AJ acts, rules and regulations of said Board may be altered, amended or repealed by the
General Assembly, and when so altered, amended or repealed, they shall not be re-enacted by the
Board.”).

A.s discussed more fully below, that same power exists today. Since the creation of the
Board in 1868, no state constitutional amendment or judicial decision has reduced the broad,
sweeping, “legislative” rulemaking power conferred upon the Board by the 1868 Constitution.

In its current form, Article IX, Section 5 of the North Carolina Constitution provides:

The State Board of Education shall supervise and administer the free public

school system and the educational funds provided for its support, except the funds

mentioned in Section 7 of this Article, and shall make all needed rules and

regulations in relation thereto, subject fo laws enacted by the General Assembly.

N.C. Const, art. IX, § 5.

History and Overview of the RRC Ruales Review Process
In the late 1970s, the General Assembly considered the establishmient of an advisory

committee to review rules adopted by executive branch agencies. Charlotte A, Mitchell, The
North Carclina Rules Review Commission: A Constitutional Quandary, 2 N.CL. Rev. 2092,
2099 (2004) (citing M. Jackson Nichols, Rules Review in North Carolina; History and |
Constitutional Issues, Admin, Law (N.C. Bar Ass’n Nov. 1997). To perform this advisory

fonction, the General Assembly in 1977 created the Administrative Rules Review Commitiee
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(“the Commitiee™). The Commitiee was comprised of nine legislators, JJ The Committee
functioned in an oversight capacity, idenﬁﬂhg potential problems with agency regulations and
recommending to the General Assembly as a whole that it take corrective legislation in order to
address those prdblems. Id  The Commiftee was purely advisory, however, and lacked any
anthority to veto administrative rules. Jd |

In 1983, the General Assembly replaced the Committee with the Administrative Rules
Review Commission, the predecessor to the current RRC. /4 This new agency had the
authority to “object on the .record” to adminisirative riles. I However, it lacked the authority
to veto administrative rules. 1d,

In 1985, the General Assembly established the current RRC. 14 However, the General
Assembly made the creation of the RRC contingent npon an advisofy opinion from the Supreme
Court of North Carolix-aa. Id 'When the Court ultimately did not issue any such opinion, the
General Assembly the following year removed the contingency provision and established the
current RRC. d

The typical execiutive branch agency subject to the RRC is created by statute. Becanse
these agencies are statutorily created, they can be reorganized, limited, or even abolished by the
General Assembly as it sees fit. By contrast, the Board was created by the North Carolina
Constitution as a constitutional body in its own right. Nevertheless; because the Board was not |
expressly named as an exempt entity under the RRC’s enabling statute, the RRC takes the
position that the Board is subject fo its authority, (Verified Complaint at § 24).

The RRC’s E’ncroac;hment on the Board’s Constitutional Authority

Under the RRC’s enabling statutes, an agency that adopts a rule must file that rule with

the RRC within 30 days. N.C. Gen. Stat, § 150B-21.2(g) (2013). The RRC in its sole discretion

then decides whether the rule is enacted. N.C, Gen. Stat. § 1508-21.10 (2013). Unless and until
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the RRC approves the rule, the agency’s adopted rule is of no force and effect — it is void ab
initio. N.C. Gen. Stat. § 150B-21.3(b)(2) (2013). If the RRC objects to the agency’s adopted
rule, then the rule cannot be implemented unless and until the agency revises the rule to address
the RRC’s objections, N.C. Gen. Stat. § 1508-21.19(4) (2013).

Since the RRC’s inception, the RRC or its staff has objected fo or modified every rule
adopted by the Board. (Verified Complaint at 9§ 25). Most recently, the RRC in February 2014
struck down the Board’s Modél Teachef Contract Rule, which would have established uniform
requirements for coniracts between teachers and local boards of education. Exhibit A, RRC
Objection Letter for Model Teacher Contract Rule (stating that “the Commission disapproved the
[Model Teacher Contract] rule™), and March 17, 2014 Response'Letter from. the Board (“The
[Board] has received the [RRC’s] objection of the . . . rule. We disagree with the objection and
are considering our next course of action.”).! Tn addition, the Board has declined to adopt a
number of rules that it otherwise would have adopted but for the fact that the RRC would have
objected to these rules or struck them down. (Verified Complaint at § 25).

The RRC review process typically takes a minimum of six months and often longer. Id
at 126, Thus, because the Board’s rules are void ab initio unless the RRC approves them, in the
intervening months or years, statewide education policy is effectively enjoined. 1d. As a result,
the RRC’s exercise of authority over the Board’s rulemaking impedes the Board’s ability to
timely address critical issues facing our State in the area of education. Id

| The Board’s Decision to Fxercise the Full Extent of its Constitutional Authorily
Although historically the Board has stopped short of bringing a legal challenge, the Board

has repeatedly questioned the constitutionality of the RRC’s purported exercise of authority, /d.

! The Court may take judicial notice of these public records. See, e.g., West v. Slick, 313 N.C.
33, 45, 326 S.E.2d 601, 608-09 (1985); State ex rel. Utilities Com. v. Southern Bell Tel, & Tel.
Co.,28% N.C, 286, 288, 221 S.E.2d 322, 323 (1976).
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at J24. As currently constituted, the Board has now made the decision to exercise the full extent
of its powers and duties under the North Carolina Constitution without unconstitutional
interference by the RRC. I, at 27,

The Board has resolved that it will no longer *}oluntaﬂly submit its rules for RRC
approval. Id at §28. The Board will nevertheless deem its rules to have the immediate full
force and effect of law. Jd The Board recognizes that this decision is in direct conflict with the
RRC’s views about whether it can exercise authority over the Board. Id at §29. Tt is for that -
reason that the Board filed this declaratory judgment action seeking a determination of the proper
interpretation and application of the North Carolina Constitution. /2.

The Complaint does not seek damages, nor does it seek retroactive relief to address past
violations of the North Carolina Constitution. Id at ] 14-15. Rather, the Complaint merely
seeks prospective declaratory and injunctive relief to prevent the RRC from continuing to
exercise authority over _the Board in violation of the North Carolina Constitution. Id.

The only two claims currently before the Court are the Board’s Arﬁcle IX, Section 5
claim (Count 2) and the Board’s non-delegation doctrine claim (Count 3). The remainder of the
Board’s claims are not before the Court on any pending mo’cion_.2 Counts 2 and 3 challenge the
RRC’s exercise of authority over the Board alone, such that enfry of summary judgment in thé
Board’s favor would only affect the RRC’s exercise of authority over the Board. Enfry of
summary judgment in the Board’s favor on these claims would not affect the RRC’s exercise of

authority over any other state government entity.

% The Board voluntarily dismissed its facial challenges on separation of powers grounds {Counts
4-7} without prejudice as part of an unsuccessful effort fo resolve this dispute. The Board also
voluntarily dismissed its statutory construction claim (Count 1) without prejudice in light of
legislation introduced in the 2015 Legislative Session that, if enacted, could ultimately moot that
claim. The Board intends to pursue those claims should the Court not resolve this action on the
basis of Count 2 or 3, )
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Counts 2 and 3 are now ripe for decision on the Board’s motion for summary judgment.

STANDARD OF REVIEW

Counts 2 and 3 of the Complaint igvolve pure issues of law. “In cases ‘where thers is no
genuine issue as to the facts, the presence of important or difficult questions of law is no barrier
to the granting of summary judgment.”” Knight Publ'g Co. v. Charlotte-Mecklenburg Hosp.
Auth., 172 N.C. App. 486, 488, 616 S.E.2d 602, 604 (2005) (quoting Kessing v. Nat'l Morig.
Corp., 278 N.C. 523, 534, 180 S.E.2d 823, 830 (1971)). *The purpose of a summary judgment
motion is to eliminate a trial when, based on the pleadings and supporting materials, the trial
court determines that only questions of law, not fact_, are at issue.” Loy v. Lorm Corp., 52 N.C.
App. 428, 437,278 S.E.zd 897, 903 (1981); Kessing, 278 N.C. at 534, 180 S.E.2d at 830.

ARGUMENT

L THE BOARD IS ENTITLED TO SUMMARY JUDGMENT ON COUNT 2 OF

THE COMPLAINT BECAUSE THE RRC’S EXERCISE OF AUTHORITY OVER

THE BOARD VIOLATES ARTICLE IX, SECTION 5 OF THE NORTH
CAROLINA CONSTITUTION.

A.  The RRC’s decisions to strike down the Board’s rules violate the plain
language of Article IX, Section 5. -

The.ﬁrst and most basic rule for construing the North Carolina Constitution is that the
Court must apply the plain language as it appears in the text. Coley v. State, 360 N.C. 493, 498,
631 S.E.2d 121, 125 (2006). If the plain language is clear, that is where the analysis begins and
ends. See id, (“If the meaning of the language of [a siate constitutional provision] is plain, we
must follow it.”); Martin v. North Carolina, 330 N.C, 412, 416, 410 S.E.2d 474, 476 (1991)
(quoting State ex rel. Martin v, Preston, 325 N.C. 438, 449, 385 S.E.2d 473, 478 (1989)) (*In
interpreting our Constitution — as in interpreting a statute — where the meaning is clear from the
words used we will not search for a meaning elsewhere.”); see also, e.g., In re Appeal of

University of North Carolina, 300 N.C. 563, 573, 268 S.E.2d 472, 478 (1980) (holding
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legislation unconstitutional because it was in direct conflict with the plain language of the
Constitution).
The plain [anguage of Article IX, Section 5 of the North Carolina Constitution provides:
The State Board of Education shall supervise and administer the free public
school system and the educational funds provided for its support, except the funds

mentioned in Section 7 of this Arficle, and shall make all needed rules and
regulations in relation thereto, subject to laws enacted by the General Assembly.

N.C. Const. art. IX, § 5. As the Supreme Court of North Carolina explained in Guiarie v. Taplor,
279 N.C. 703, 185 S.E.2d 193 (1971), this plain Ianguage “conferred upon the State Board of
‘Education the powers so enumerated, including the powers to . . . make needful rules and
regulations in relation to . . . the administration of the public schoel system.” Id at 710, 185
S.E.2d at 198-99. These powers are only “subject fo Hmitation and revision by acts of the
General Assembly.” Id,

Accordingly, the plain language of Asticle IX, Section 5 means what it says: only “laws
enacted by the General Assembly” can nullify the Board’s rules governing public education.
N.C. Const. art. IX, § 5; Guthrie at 710, 185 S.E.2d at 199. Here, the RRC’s exercise of
authority over the Board violates this plain language because the RRC’s decisions to strike down
the Board’s rules are not “laws enacted by the General Assembly” within the meaning of Article
EX, Section 5.

First, the RRC’s decisions to strike down the Board’s rules are not “laws enacted.”
Under the North Carolina Constitution, any “laws enacted” in North Carolina require bicameral
passage and presentment of a bill. N.C. Const. art. IL, § 22. The RRC’s decisions to sirike down
the Board’s rules are not passed by the North Carolina House and Senate or presemted to the
Covernor. They are mere administrative decisions by an administrative agency. For this reason

alone, the RRC’s decisions to strike down the Board’s rules violate Article X, Section 5.
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Second, the RRC is not “the General Assembly.” The RRC is not a subdivision of the
General Assembly. See N.C. Const. art. II, § 1 (providing that “the General Assembly . . . shall
consist of a Sepate and a House of Representatives™). The RRC is a separate administrative
agency that is neither representative of the people of North Carolina nor accountable to them. It
is comprised entirely of unelected, appointed individuals who are not members of the General
Assembly, See N.C. Gen. Stat. § 143B-30.1(a)} (2013) (“The Commission shall consist of 10
members to be appoinied by the General Assembly, five upon the recommendation of the
President Pro Tempore of the Senate, and five upon the recommendation of the Speaker of the
House of Representatives.”). These unelected individuals act on fﬁeir own accord when the RRC
strikes down the Board’s rules. They formulate their own reasons for striking down the Board’s
rules. Thus, the RRC's decisions to strike down the Board’s rules are the actions of the RRC,
not the actions of “the General Assembly,”

For these reasons, the RRC’s exercise of authority over the Board violates the plain
language of Article IX, Section 5. The Board’s rules are not “subject to decisions of the Rules
Review Commission.” Rather, the Board’s rules are only “subject to laws emacted by the
General Assembly.” N.C. Const. art. IX, § 5. The plain language of Article IX, Section 5 is
¢clear, and the Court must apply it.

On these grounds alone, the Board is entitled to summary judgment on Count 2 of the
Verified Complaint. The Court need not go any further in resolving this dispute.

B. The RRC’s exercise of authority over the Board is direcily contrary to the
framers’ expressiy-stated intent.

“In interpreting our Constitution, [courts] are bound to ‘give effect to the intent of the
framers of the organic law and of the people adopting it.*” Beaufort County Bd of Educ.. Y.

Beaufort County Bd. of Comn’rs, 363 N.C. 500, 505, 681 S.E.2d 278, 282 (2009) {quoting Perry
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v. Stancil, 237 N.C. 442, 444, 75 8.E.2d 512, 514 (1953)). “Therefore, courts should keep in
mind the object sought to be accomplished by its adoption . .. .» N.C State Bar v. DuMont, 304
N.C. 627, 633-34, 286 S.E.2d 89, 93 (1982).

Article I, Section 15 of the North Carolina Constitution establishes the great principle that
“[t]he people have a right to the privilege of education, and it is the duty of the State to guard and
maiﬁtain that right.” N.C. Const. art. I, § 15. These strong words were fixst included in the 1868

- Constifittion and have remained part of the Constitution since then without change. They are
unique to the North Carolina Constitution. No other state constitution inclndes these words. No
other state constitution includes any right fo education in its bill of citizens’ rights.

The people of North Carolina in their 1868 Constitution created the Board as a means of
ensuring that the State lived up to its promise to *guard and maintain” the right to public
education. See Hoke County. Bd, of Educ. v. State, 358 N.C, 603, 614-15, 621-22 n.8, 599 8.E.2d
365, 376, 381 n.8 (2004) (“In Leandro, this Court, in sum, decreed that the State and State Board
of Education had constitutional obligations to provide the state’s school children with an
opportunity for a sound basic education . . . .”). As the Supreme Court of North Carolina
succinetly explained shortly after the 1868 Constitution was approved by the voters, the 1868
Constitution “establishes the public school system[,] the General Assembly provides for it, and
the State Board of Education . , ., manage[s] it.”” Larne v. Stanly, 65 N.C, 153, 157 (1871).

‘When they created the Board, the people of North Carolina made an ixﬁportant decision,
Rather than simply stating in the Constitution that the legislature would prescribe what the
Board’s powers and duties would be, the people of North Carolina conferred specific powers on

the Board directly in the Constitution itself. 7 Specificaily, Article IX, Section 9 of the 1868

10
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Constitution conferred on the Board the “full power to legislafe and make all needful rules and
regulations in relation fo Free Public Schools.” 1868 N.C. Const. art. IX, § 9 (emphasis added).

By setting forth this broad, sweeping power in the Constitution itself, the people elevated
the Board to a unique status. The Board and the Office of Governor are the only two entities in
North Carolina whose powers and duties are set forth in the North Carolina Constitution itself,
N.C. Const. art, IX, § 5; N.C. Const. art, III, § 5. Alihough the North Carolina Constitution
establishes other constitutional entities and offices, the Constitution merely provides that their
powers and duties will be prescribed by the legislature, See, e.g., N.C. Const. art. II, § 7
(establishing the office of the Secretary of State and Attorney General, among others, but stating
that “their respective duties shall be prescribed by law™). Thus, like the Office of Governor, the
constitutional status of the Board is unique.

Since the creation of the Board in 1868, no state constitutioﬁal amendment or judicial
decision has reduced the Board's broad constitutional powers and duties, In fact, the Board’s
powers were further increased when the people rafified an amendment in 1942 to sivengthen the
Board’s powers by further centralizing public education governance with the Board.

In the 75 years that had passed since the Board’s creation in the 1868 Constituﬁon,
* various administrative agencies had begun to insert themselves into matters that had fraditionally
been within the broad authority of the Board. Report and Recommendations of the Governor’s
Conunission on Education, at 30 (1938) (“There seems to be much duplication and some dual
control in the workings of these various boards and unmecessary duplication in the work of
school administrators. It is the opinion of the Commission that all these boards should be
consolidated under one State Board of Education in Raleigh and that the direction of all activities

of the teaching profession should come from this central board.”). In an effort to return authority

11
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in these areas to the Board and firther centralize power in the Board, the people in 1942 |
amended the North Carolina Constitution to list additional areas in which the Board —as opposed
to other various, “scattered” administrative agencies — would have exclusive authority. Id. at 31
(explaining that further centralizing power in the Board would be in the “best interest of the
public school system to have immediate relief from scattered administration”); 1942 N.C. Const.
art. IX, § 8. These areas of authority included the “power to divide the State into a convenient
number of school districts; to regulate the grade, selary and qualifications of teachers; to provide
for the selection and adoption of the fext books fo be used in the public schools; [and] to
apportion and equalize the public school funds over the State.” 1942 N.C. Const. art. B §8.

Thus, as amended in 1942, Article IX, Section 8 of the North Carolina Constitution
provided: |

The State Board of Education shall succeed to all the powers and trusts of the

President and Directors of the Literary Fund of North Carolina and the State

Board of Education as heretofore constituted. The State Board of Education shall

have power to divide the State into a convenient number of school districts; to

regulate the grade, salary and qualifications of teachers; to provide for the

selection and adoption of the text books to be used in the public scheols; to

apportion and equalize the public school funds over the State; and generally to

sapervise and administer the free public school system of the State and make all

needful rules and regulations in relation thereto. All the powers enumerated in

this section shall be exercised in conformity with this Constifution and subject to

such laws as may be enacted from time to time by the General Assembly.
Id. By expressly stating that the Board “shall succeed to all the powers . . . of the State Board of
Education as heretofore constituted,” the people further clarified that the Board refained all the
powers it held under the 1868 Constitution, including the broad power to “legislate” on matters
regarding North Carolina’s free public schools, Zd.

Notably, in 1959, the North Carolina Copstitutional Commission recommep.ded that “the

provisions giving broad, general administrative powers to the State Board of Education” in

Article IX, Section 5 should be deleted and “replaced by a provision to the effect that that pawers

12
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of the Board, other than as specifically ennmerated by the Constitution, shall be as prescribed by
the General Assembly.” Reporf of the North Carolina Constitutional Com#zz‘ssz‘on (1959). This
recommendation was never adopted by the General Assembly or presented to the voters for their
approval,

Instead, t}-ze broad powers of the Board continue to remain as extensive as they had been
since the 1868 Coustitution. When the North Carolina Constitution was editorially revised in
1971, only non-substantive revisions were made to Article IX, Section 5. DuMont, 304 N.C. at
640, 286 S.E.2d at 97 (explaining that the 1971 Constitution “was meant to be an editorial
revision of the 1868 Constitution and that findamental changes in the constitution were made
only by separate amendment”). In fact, as the people expressly stated in the 1942 amendment
regarding the Board, the framers of the 1971 North Carolina Constitution likewise clarified their
intent that the “legislative” rulemaking powers of the Board would remain as extensive as they -
had been since the 1868 Constitution. See Report of the State Constitutional Study Commission
(1968) (“[Article IX, Section 5] restates in much abbreviated form the duties of the State Board
of Education, but withowt any intention that ils authovity be reduced.”) (emphasis added).
Accordingly, the Board’s broad, sweeping, “legislative” power to make whatever rules it deems
necessary for North Carolina’s public schools was carried forward to North Carolina’s current
- Constitution in 1971.

That same year, the Supreme Court of North Carolina issued its seminal decision in
Guthrie. The Court in Guthrie applied the plain language of Article IX, Section 5 to hold that
the Board had “legislative power” under the North Carolina Constitution, and that the Board’s
rules were “subject to limitation and revision” only “by acts of the General Assembly.” 279

N.C. at 710, 185 S.E.2d at 198. Thus, “[i]n the silence of the General Assembly, the authority of

13
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the State Board . . . [is] limited only by other provisions in the Constitution tiself.” Jd. at 710,
185 S.E.2d at 198-99,

The Cowrt in Guthwie recognized that both the plain language and intent of Article IX,
Section 5 establish a constitutional framework under which there are only two instances in which
the Board’s rules can be nullified. First, if the Board enacts a rule, the General Assembly may
veto that rule by revising or repealing it. Guthrie at 710, 185 S.E.2d at 199 (recognizing that the
Board’s rules are “subject to limitation and revision by acts of the General Assembly”). Second,
if the General Assembly preemptively enacts specific legislation on a particular substantive
topic, the Board is preciuded from enacting a rule to the contrary. See id. at 711, 185 S.E.2d at
199 (implying that if the General Assembly had “specifically” enacted legislation, the Board
would have been preempted from enacting a rule to the contrary). Absent either of those two
instances, the Board has broad, sweeping, “legislative” power to make whatever rules it deems
necessary for North C&olina’s public schools. See, eg, id at 710, 185 S.E.2d at 198-99
(holding that because the (eneral Assembly had not enacted specific legislation fo the contrary,
“the authority of the State Board to promulgate and administer regulations concerning the
certification of teachers in the public schools was limited only by other provisions in the
Constitution, itself?).

Here, the RRC’s rules review process denies the Board its constitutional powers by
turning this constitutional framework on its head. Instead of the Board or the General Assembly,
the RRC has final veto authority over whether rules concerning North Carolina’s free public
schools are ultimafely made. The framers did not envision — and even sought fo eliminate in
1942 — the potential for such an administrative agency to interfere with the Board’s broad,

~ sweeping powers to govern North Carolina’s free public schools. See supra at 12-13; see also

14
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1995 Op. N.C. Att’y Gen. 32 at 5 (May 1, 1995) (“By giving the State Board the power fo
‘supervise and administer the free public school system . . . subject to laws epacted by the
General Assembly we think the people intended that the policies and standards for the public
school system would be set by the State Board in conjunction with the General Asserﬁbly and
not by the General Assembly in conjunction with some other body.”) (emphasis added).

In addition, the RRC is composed entirely of non-experts. Tis members are not required
to have any background or experience in public education. This only worsens the constitutional
problem becanse the framers intended that the Board — a constitutional body with experience in
matters of public education — “legislate” on matters of education policy. See Guthrie at 709-10,
185 S.E.2d at 198 (quoting 1868 N.C. Const. art. IX, § 9); see aiso, e.g., West Virginia Bd, of
Educ. v. Hechier, 376 S.E.2d 839, 842-43 (W. Va. 1988) (““General supervision’ is not an
axiomatic blend of words designed to fill the pages of our State Cowmstitution, but it is a
meaningful concept to the govemance of schools and education in this state. Decisions that
pertain to education must be faced by those who possess expertise_ in the educational area. These
issues are critical to the progress of schools in this state, and, ultimately, the welfare of its
citizens.™), |

Finally, the RRC’Q rules review process frustrates the framers’ intent by impeding the
Board of Education’s ability to “manage” the day-fo-day issues facing public education and react
quickly to the challenges facing North Carolina’s free public schools. Lane, 65 N.C, at 157,
Guthrie at 710, 185 S.E.2d at 199 (observing that the Board’s “rules and regulations” are
“needed for the effective supervision and administration of the public school system”); see also,
e.g., Hechler, 376 S.E.2d at 842 (“Rules proposed by the Board, like the rule in this case, are

integral to the day-to-day operation of schools.”). The magnitude of this problem is significant.

15
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Since the RRC’s inception in 1986, the RRC or its staff has objected to or modified every rule
adopted by the Board and submitied to the RRC for approval. (Verified Complaint at §25).
These include rules addressing a wide variety of important issues facing public education. Most
recently, for example, the RRC in February 2014 struck down the Board’s Model Teacher
Contract Rule, which would have established uniform requirements for contracts between
teachers and local boards of education. See Exhibit A. In addition to the countless rules struck
down by the RRC, the Board has declined to adopt a number of rules that it otherwise would
have adopted but for the fact that the RRC would have objected to these rules. (Verified
Complaint at § 25).

Worse, under the RRC’s rudes review process, the “defanlt” is that the Board’s rules are
dead on amrival. See N.C. Gen. Stat, § 150B-21.3(b)(1) (2013) (providing that a “rule that is not
approved by the Commission . . . does not become effective™). Thus, unless and ﬁntil the RRC
gives its approval, the Board’s rules are void ab inifio. N.C. Gen. Stat. § 150B-21.3(b)(1}
(2013}. However, this process of seeking RRC approval typically takes a minimum of six
months and often longer. (Verified Complaint at §26). As a result, North Carolina’s
constitutional process for making statewide ¢ducation policy is effectively enjoined for months
or yearé at a time, Jd Not only is this not good constitutional law, it is not good government. It
is precisely the opposite of what the framers .and the people of North Carolina intended.

For these reasons, the RRC’s exercise of authority over the Board is both contrary to the
plain language of Article IX, Section 5 and contrary to the expressly-stated intent of the framers.

C. The RRC’s rules review process in its entirety violates Article IX, Section 5

because it takes away the Board’s constitutional rulemaking power and gives
it to a separate entity.

The RRC may attempt an end-run around the plain language and intent of Article IX,

Section 5 by argning that all the various laws that make up the RRC rules review process as a
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whole could somehow be deemed “laws enacted by the General Assembly” under Article IX,
Section 5. That argwment only creates more constitutional problems for the RRC.,

In contrast to statutorily-created state boards of education, constitutionally-created state
boards of education constitute “the highest form of juristic person known to the law, a
constitutional corporation of independent authority, which, within the scope of its functions, is
co-ordinate with and equal to that of the legislature.” State v. State Bd. of E'duc:., 196 P. 201,
204-05 (Idaho 1921) (holding further that the Idaho State Board of Education “is a constitutional
corporation with gramted powers, and while functioning within the scope of its authority, is not
subject fo the comtrol or supervision of any other branch, board or department of the state
pgovernment, but is a separate entity, and may sue and be sued, with power to contract and
discharge indebtedness, with the right to exercise its discretion within the powers granted”);
Hechler, 376 S.E.2d at 843 (“Unlike most other administrative agencies which are constituents
of the executive branch, the Board [of Education] enjoys a special standing because such a
constitutional provision exists.”); Mont. Bd, of Public Ed. v. Mont. Addm. Code Comm., 1992
Mont. Dist. LEXIS 204, at *10 (Mont. Dist. Ct. 1992) (*The [Montana Board of Education] is a
constitutionally recognized and created agency” and “[a]s such, it is not subject to the nsual
administrative and legislative constraints to which the State refers”).

Article IX, Section 5 of the North Carolina Constifution provides that “the State Board of
Education shall supervise and administer the free public school system . . . and shall make all
needed rules and regulations in relation thereto, subject to laws enacted by the General
Assembly.” N.C. Const. art. IX, § 5. In Guthrie, the Court explained that the first part of this
constitutional provision is a “direct delegation by the people” of North Carolina, who gave the

Board the “power to make rules and regulations” concerning the “free public school system.”
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279 N.C. at 710, 712, 185 S.E.2d at 198-99. The second part of Article IX, Section 5 “was
designed to make, and did make, the powers so conferred upon the State Board of Education
subject to limitation and revision by acts of the General Assembly.” Id (emphasis._ added).

The Opini.ons of the North Carolina Attorney General and the decisions of other states
uniformly recognize that when the legislature or an admirﬁstraffive agency inferferes with a
congtitutionally-created stafe board of education’s rﬂemaldng funcﬁon,l this goes well beyond a
“limitation” and amounts to an unconstitutional denial of the board’s authority. 1994 Op. N.C.
Aty Gen, 41 (June 23, 1994) and 1995 Op. N.C. Aty Gen, 32 (May 1, 1995), discussed infra
at 20-22; see, e.g., Hechler, 376 S.E2d at 840-41 (comstruing virtually identical state
constitutional provision providing that the State Board of Education would *perform such duties
as may be prescribed by law” and concluding it was unconstitutional for the legislature to require
the Board to “submit its . . . rules fo an oversight commission for review” because this interfered
with the Board’s constitutional rulemaking authority); Mont. B4 of Pu-blic Ed., 1992 Mont. Dist.
LEXIS 204, at *8 (“As in Hechler, we here have a sittiation where the Montana 1egis§ah1re is
interfering with the rule-making authority of a constitutionally created Board of Education. This
being the case, that statutory interference is unconstitutional.™); see also State Bd, of Educ., 196
P, at 204 (construing virtually identical state constitutional provision making the State Board of
Education’s constifutional rulemaking powers subject to “such regulafions as may be prescribed
by law” and holding that such regulations “must not be of character to interfere essentially with
the constitutional discretion of the board”).. Just as the General Assembly cannot enact
legisiation providing that the Board “shall not make all needed rules and regulations,” the
General Assembly cannot accomplish the same objective by taking away the Board’s rulemaking

authority and giving it to another entity.
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This axiomatic principle applies with even more force in North Carolina because the
Board’s constifutional status is umique. As described above, the Board and the Office of
Governor are the only two e_ntiﬁes in North Carolina whose powers and duties are set forth in the
North Carolina Constitution itself. N.C. Const. art. IX, § 5; N.C. Const. art. III, § 5. This has
great legal significance. As the North Carolina’s Attorney General has explained, it is a “basic
principl[e] of constitutional construction™ that “[ilf powers are specifically conferred by the
constitution upon the governor, or upon any other specified officer [or authority], the legislature
cannot require or authorize [fhose powers] to be performed by any other officer or authority.”
1995 Op. N.C. Att’y Gen. 32 at 5 (quoting Cooley’s Constitutional Limitations, vol. 1, at 215)
(1927)); see also Cooley at 225 (“Those matters which the constitution specifically confides to [a
specified body or agency] the legislature cannot directly or indirectly take from {its] confrol.”).

Yet the RRC’s rules review process does just that by taking away the Board’s rulemaking
power and giving the RRC veto authority over the Board. When the RRC disagrees with the
Board about whether a rule should be enacted, it stops the Boérd’s rulemaking process dead in its
tracks. This is becaunse if the Commission does not approve the Board’s rule, the Board is
prohibited from exercising its constitutional rulemaking function. Consequently, under the
RRC’s rules review process, the RRC — not the Board — gets to decide whether a particular rule
governiing North Carolina’s free public schools is enacted. In addition, because the “default”
under the RRC’s rules review process is that the Board’s rules are dead on arrival, see N.C, Gen.
Stat. § 150B-21.3(b)(1) (2013), the Board’s rules adopted pursuant to its constitutional authority
are void ab initio and have no force or effect on their own. This operates as an outright denial of
the Board’s constitutional power and duty to “make all needed rules and regulations” for North

Carolina’s free public schools.
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Indeed, the North Carolina Attorney General recognized not long ago in two separate
Opinions that giving an administrative agency the authority to veto the Board’s rules would
violate Article IX, Section 5. The first of these Attormney General Opinions addressed the
constitutionality of a bill to create a Professional Teaching Standards Board, which was charged
with setting standards for licensing teachers and issuing, renewing, and revoking licenses
“independently of the State Board of Education.” 1994 Op. N.C. Att’y Gen. 41. The Attorney
General stated that this legislation was “likely” unconstitutional, because, even though the
General Assembly had the power to specifically “Hmit” or “revise” the Board’s decisions, the
General Assembly could not transfer the Board’s final rulemaking authority to a separate entity:

We think that a legislative act trausferring the State Board’s constitutional power

regarding teacher licensing to another agency to be exercised by that agency

independently of the State Board would amount fo more than a limitation or
revision of the constitutional powers of the State Board, It would amount to the

denial to the State Board of a power conferred on the State Board by the people.

While the General Assembly has the power to limit and revise the manner in

which the State Board exercises its constitutional powers, the General Assembly

in our opinion likely does mot have the power to take away completely a

constitutionally specified power of the State Board and give it to another agency.
Id. at 3-4.

The Opinion went on to explain that the key to whether the legislation was constitutional
is whether “some form of final approval” or final “authority remains with the State Board.” Id
at 4-5. In sum, the Attorney General recognized that Article IX, Section 5 prohibited the General
Assembly from giving an administrative agency veto authority over the Board’s rules.

A second Attorney General’s Opinion addressed this issue again a year later, this time in
response to an inquiry from the Board regarding “the power of the General Assembly to assign
[the] State Board of Education’s constitutional powers to an independent body.” 1995 Op. N.C.
A’y Gen, 32. The Generél Assembly had created the Professional Teaching Standards

Commission, which was charged with the duty to “prepare a plan for how it [the Commission]
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could establish high standards for teachers and the teaching profession.” Id, at 1. The Attorney
General explained that Article IX, Section 5 prohibited the General Assembly from taking away
the Board’s authority to make the final decision about whether a rule is enacted and giving this
authority to the Commission. 4 at4.

In his Opinion, the Attorney General correctly contrasted the difference between a law
requiring the Board to consider non-binding recommendations of an independent body versus a
law giving an independent body the final decision of whether to adopt a rule. See id. (contrasting
a constitutional law “requiring [the Board] to consider recommendations of study commissions”
with an unconstitutional law that gave the power of determining whether to ultimately “adopt
policies . . . o an independent body other than the State Board of Educafion™). The latter, it
explained, would bhe unconstitutional under the plain language of Article IX, Section 5:

[The legislation proposed by the Commission, if enacted, likely would be in

excess of the powers of the General Assembly, and therefore could be held by the

courts to be unconstitutional, By giving the Siate Board the power to ‘supervise

and administer the free public school system . . . subject to laws enacted by the

General Assembly’ we think the people intended that the policies and standards

for the public school system would be set by the State Board in conjunction with

the General Assembly and not by the General Assembly in coujunction with
some other body.

Id, at 5 (emphasis added). _

The Attorney General further noted that its “reading of the Constitution is consistent with
basic principles of constitutional construction,” including the principle that “[i]f powers are
‘specifically conferred by the constitution upon the governor, or upon any other specified officer,
the legislature cannot require or authorize [those powers] to be performed by any ather officer or
anthority.” 1995 Op. N.C. Aft’y Gen. 32 at 5 {quoting Cooley at 215). The Attorney General

further explained that his decision was “alse consistent with the decisions of the cowts of other
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states.” Id. Notably, the Opinion cited the West Virginia Supreme Court’s decision in Hechler,
376 S.E.2d 836, discussed above. 1995 Op. N.C. Atf’y Gen. 32 at 5. |
In sum, as Northl Carolina’s Attorney General has twice recognized, the General
Assembly cannot give an administrative agency veto authority over the Board’s rules because it
would deny the Board its constitutional rulemaking power. For this reason, even if the RRC’s
rules review process as 2 whole could constitute “laws enacted by the General Assembly,” the
RRC’s exercise of authority over the Board violates Article TX, Section 5.
I. THE BOARD IS ENTITLED TO SUMMARY JUDGMENT ON COUNT 3 OF
THE COMPLAINT BECAUSE THE RRC’S EXERCISE OF AUTHORITY OVER

THE BOARD CONSTITUTES AN EXERCISE OF UNLAWFULLY
DELEGATED AUTHORITY.

As described abave, Article IX, Section 5 is crystal clear about which entity has the
power to nullify the Board’s rules: the General Assembly. Here, however, it is not the General
Assembly that is striking down the Board’s rules, It is the RRC.

Under the separation of powers set forth in Asticle I, Section 6 and Article IT, Section 1 of
the North Carolina Constitution, the legislature can delegate only a ““limited portion of its
legislative powers,”” and it can do so only if the delegation is “accompanied by adequate guiding
standards,” Adams v. N.C. Dep't of Natural & Econ. Res., 295 N.C. 683, 697, 249 S.E.2d 402,
410 (1978) (quoting N.C. Turnpike Auth. v. Pine Island, Inc.,265N.C. 109, 114, 143 S.E2d 319,
323 (1965)); see alse Conner v. N.C. Council of State, 365 N.C. 242, 251, 716 S.E.2d 836, 342
(2011). The Supreme Court of North Carelina has articulated several tests to determine whether
this standard has been met. The RRC’s exercise of authority over the Board fails each one.

First, the General Assembly may only delegate its power fo agencies that are “equipped
to adapt legislation “to complex conditions involving numerous details with which the

Legislature cannot deal directly.”” Adams at 697, 249 S.E.2d at 410 (quoting Turmpike
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Authority, 265 N.C. at 114, 143 S,E.2d at 323). Surely the RRC would not confend that the
General Assembly “cannot deal directly” with matters concerning North Carolina’s free public
schools. It can and it must. See generally Hoke, 358 N.C. at 609, 599 S.E.2d at 373 (“[T]he
North Carolina Constitution . . . recognize[s) that the legislative and executive branches have the
duty to provide all the children of North Carolina the opportunity for a sound basic education.”)
(emphasis addéd). In addition, any constitutionally-imposed burden on the General Assembly is
ameliorated by the fact that under Article IX, Section 5, the General Assembly relies on the
Board for the day-to-day “management” of North Carolina’s free public schools. Lane, 65 N.C.
at 155-56.

Furthermore, the RRC is by no means well-equipped to “adapt [the Board’s rules] to
complex conditions” in the field of public education, The members of the RRC are not required
to have any particular expertise, knowledge, or background in public education. Other than
being endorsed by the Speaker of the House or the President of the Senate, they are not required
to have any particular qualifications at all. N.C. Gen. Stat. § 143B-30.1(a) (2013). As g result,
the RRC’s rules review prﬁcess takes away final decision-making authority from the Board and
gives it to non-experts. This is especially dangerous given the importance of the duty to
“supervise and administer the free public school system” under Article IX, Section 5. See
Hechler at 842 (““General supervision® is not an axiomatic blend of words designed to fill the
pages of our State Constitution, but it is a raeaningful concept to the governance of schools and
education in this state. Decisions that pertain to education must be faced by those who possess
expertise in the educational area. These issues are critical to the progress-of schools in this state,

and, uitimately, the welfare of its citizens.”).
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Thus, in the context of its exercise of authority over the Board, the RRC cannot
demonstrate that if is an agency “equipped to adapt legislation “to complex condiﬁons involving
mumerous details .with which the Legislature cannot deal directly. ¥ On these grounds alone, the
RRC’s exercise of authority over the Board violates the non-delegation doctrine.

Second, the General Assembly has not provided the RRC with appropriate or sufficient
standards to apply when deciding whether to-strike down the Board’s rules. The only gnidance
the General Assembly has provided the RRC is that it must determine whether a rule is:
(1) “within the guthority delegated to the agency by the General Assembly”; (2) “clear and
unambignous”; (3) “rgasonably necessary to implement or interpret an enactment of the General
Assembly, or of Congress, or a regulation of a federal agency”; and (4) “adopted in accordance
with [the APA]” N.C. Gen. Stat. § 150B-21.9(a) (2013). Other than assisting the Board with
the serivener’s tésk of drafting “clear and unambiguous” rules — a task that the Board is capable
of accomplishing without the RRC’s assistance — this “guidance” is useless when applied to the
Board.

This is because the Board’s rulemaking authority is not delegated fo it by the General
Assembly like a typical adminjsirative agency. Rather, as discussed above, the Board’s plenary
rulemeaking authority derives from Article I¥X, Section 5 of the North Carolina Constitution. For
that reason, determining whether the Board’s rules are within the authority delegated to .it by the
General Assembly, adopted in accordance with the APA, or necessary 0 implement legislation i‘s
nonsensical wher applied fo the Board. When the Board makes n}les, it does not need to search
for a source of its rulemaking power, nor does it need the RRC’s assistance to locate the source
of that power. The source is the North Carolina Constitution itself. Accordingly, the General

Assembly has failed to provide the RRC with appropriate standards here.
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Furthermore, as the Court explained in Adams, the General Assembly’s atfempt to
delegate power “should be closely monitored to ensure that . . . the agency is not asked to make
important policy choices which might fust as easily be made by the elected representatives in the
legislature.” Id, 295 N.C. at 697, 249 S.E2d at 411, Here, the General Assembly gives the
RRC no meaningful guidance on hov;r to evaluate the Board’s rules on a substantive level. Asa
result, the RRC’s rules review process often devolves into a “forum to re-argue policy issues
with which agencies have already wrestled.” John Wagner, Ten Citizens With Clout Irk Rule

. Makers, News & Observer (Raleigh, N.C.), Feb. 20, 2000, at A1. History shows that this results
in the RRC nullifying rules “based on ideology and political pressure.” Jim Rossi, Overcoming
Parochialism: State Aa’mz‘nisb‘aﬁve Procedure and Institutional Design, 53 Admin. L. Rev, 551,

| 563 (2001) (suggesting that the RRC has used its authority to veto several controversial rules in
response to political pressure). Thus, when applied to the Board’s constitutionally-enacted tules,
not only is the General Assembly’s “guidancé” to the RRC inapplicable, it is also devoid of any
substance.

Finally, there are no “adequate procedural safeguards in the [RRC] statute[s] to assure
adherence to the legislative standards.” Bring v. N.C. State Bar, 348 N.C. 655, 659, 501 S.E.2d
907, 910 (1998); Adams, 295 N.C. at 701, 249 S.E.2d at 412-13. When the RRC strikes down
the Board’s rules, the only available “procedural safeguard” is to file a lawsuit. Aside from the
fact that years of protracted litigation is hardly an “adequate safeguard,” this option is never
“adequate” for the Board. As described more fully above, the “default” provisions of the RRC
rules review process render the Board’s rules void ab iritio for at least six months or more every
time the Board attempts to enact a rule. (Verified Complaint at § 26). In the interim, the Board

is unable to fulfill its constitutional rulemaking duties. This results in per se irreparable harm.

25




-142-

See Elrod v. Burns, 427 U.8. 347, 373 (1976) (holding that constitutional violations “for even
minimal periods of time, unquestionably constitutes irreparable injury™); Giovari Carandola,
Ltd. v. Bason, 303 F 3d 507, 511 {4th Cir. 2002) (same). Thus, when applied to the Board, the
procedural safeguard of a lawsuit is meaningless.

For all these reasons, the legislature’s open-ended delegation to the RRC to strike down
the Board’s rules violates the non-delegation doctrine. N.C. Const. art. 1, § 6; id. at art. II, §1; id.
atart. IX, § 5. Accordingly, should the Coust reach this issue, the Board is entitled to summary
judgment on Counit 3 of the Complaint,

I, DEFENDANTS® MOTION TO DISMISS THE COMPLAINT IS MERITLESS
AND SHOULD BE SUMMARILY DENIED.

In deciding a Rule 12(b)(6) motion, the Court treats the well-pled allegations of the
complaint as frue and admitted. Swizon v. Duke, 277 N.C. 94, 98, 176 S.E.2d 161, 163 (1970).
The facts and permissible inferences set forth in the complaint are to be treated in a light most
favorable to the nonmoving party. Ford v. Peaches Entm’t Corp., 83 N.C. App. 155, 156, 349
S.E.2d 82, 83 (1986). The “essential question” raised by a Rule 12(b)(6) motion is “whether the
complaint, when liberally construed, states a claim upon which relief can be granted on any
theory.” Barnaby v. Boardmar, 70 N.C. App. 299, 302, 318 8.E.2d 907, 909 (1984).

A motion to dismiss should be granted only if “it appears certain that [the plaintiff] can
prove no set of facts which would entitle [it] to relief under some legal theory.” Fussell v. N.C.
Farm Bureau Mut. Ins. Co., 364 N.C. 222, 225, 695 S.E.2d 437, 440 (2010). Therefore, “Rule
12(b)(6) ‘generally precludes dismissal except in those instances where the face of the complaint
discloses some msurmourtable bar to recovery.”” Energy Investors Fund, LP. v. Metric

Constructors, Inc., 351 N.C. 331, 337, 525 S.E.2d 441, 445 (2000) (quoting Sutton, 277 N.C, at

102, 176 S.E.2d at 166).
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The RRC and the State contend that the Board’s Complaint should be dismissed for
“failure to abide by the applicable statute of limitations, failure to present a justiciable claim or
controversy under the Declaratory Judgment Act, and failure fo abide by the principles of
estoppel.” (Def, Mot. at 2). For the reasons that follow, each of these defenses is meritless.

A, Defendants’ statute of limitations defense is both legally and factuwally
witheut merit.

A cause of action based on the North Carolina Constitution accrues when the right to
institate and maintain a suit arises. N.C. Gen. Stat. § 1-15(a) (2013). However, the North
Carolina Supreme Court has “recognized the ‘continuing wrong® or ‘continuing violation’
doctrine.” Williams v. Blue Cross Blue Shfeld, 357 N.C. 170, 178-79, 581 S.E.2d 415, 423
(2003) (quoting Faulkenbury v. Teachers’ & State Employees' Ret, Sys. of N.C., 345 N.C. 683,
694-95, 483 S.E.2d 422, 429-30 (1997)). The doctrine is simple: “continual unlawful acts . . .
restart the running of the statute of limitations.” Id Thus, “if the same alleged violation was.
committed at the time of each act, then the Hmitations period begins anew with each violation.”
I at 179-80, 581 S.E.2d at 423 (explaining that “a statute of limitations does not begin to nm
until the violaﬁvé act ceases™). |

Our appellate courts have repeatedly applied the continuing violation doctrine to reject
statute of limitations defenses to constitutional challenges. See, e.g., id.; see also Amward
Homes, Inc. v. Town of Cary, 206 N.C. App. 38, 56-57, 698 §.E.2d 404, 418 (2010} (holding that
 the statute of limitations did not bar the plaintiffs’ constifutional challenge to an unconstitutional
building permit requirement because under the continuing violation déctrine, the statute of
limitations restarted “[ejach time a builder-plaintiff applied for a permit and paid the fee fo the

Town™); Faulkenbury, 345 N.C. at 695, 483 S.E.2d at 429-30 (applying continuing violation.
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doctrine because “reductions in [plaintiffs® retirement] payments under the [violative law] were
deficiencies which have continued to the present time”).

This case presents a texthook example of the continuing wrong doctrine. The Verified
Complaint states that “[n]otwithstanding the Board’s constitutional authority, the RRC since its
creation in 1986 has purported to exercise authority over the Board” up to the present day.
(Verified Complaint at § 4). The Verified Complaint alleges that “[s]ince [the RRC’s] inception
in 1986,” the RRC “has objected to or modified every rule adopted by the Board and submitted
to the RRC for approval.” (Id. at §25). On the face of the Verified Complaint, Defendants’
statute of limitations defense fails, because the dispute continues right up to the present day.

Furthermore, even if the Court found it necessary to go beyond the Complaint, which by
itself would be grounds for denying Defendants’ Rule 12(b)(6) motion, public records confirm
that the RRC stmck. down one of the Board’s rules as recently as February 21, 2014, See supra
at 5. In light of these publicly-available facts of which the RRC is well-aware, it is puzzling why
Defendants would make a statute of limitations argument.

For these reasons, Defendants do not have a valid defense based on the statute of
limitations.

B. Unless the RRC agrees with the Board’s decision to no longer voluntarily

submit its rules for RRC approval, Defendants’ justiciability defense is -
withoat merit. '

It is well-settled that state government entities may bring declaratory judgment actions to
challenge the exercise of authority of other state government entities. See, e.g., N.C. Dep’t of
Corr. v. N.C. Med. Bd,, 363 N.C, 189, 99, 675 8.E.2d 641, 648 (2009) (holding that a declaratory
jﬁdgment was proper when the actions of the Department of Corrections and the North Carolina
Medical Board, “both secking to fulfill their stafuiory duties, are m irreconcilable conflict™);

Martin v. Thornburg, 320 N.C. 533, 535, 359 S.E.2d 472, 473 (1987) (determining “the rights
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and duties of the Governor and Council of State with respect to the entry of leases on behalf of
the State”). In addition, North Carolina allows a plaintiff to bring claims directly under the
North Carolina Constitution. Corum v. University of North Caroling, 330 N.C. 761, 782, 413
S.E.2d 276, 289 (1992).

Like any other plainifff in a declaratory judgment action, a state government entity need
only demonstrate that its “rights, status or other legal relations are affected.” N.C. Gen., Stat. § 1-
254 (2013). The plaintiff is then entitled to “obtain a declaration of rights, status, or other legal
relations.” Id The Declaratory Judgment Act is “remedial” and must be “liberally construed
and administered.” N.C. Gen. Stat. § 1-264 (2013).

Unlike the federal courts, North Carolina’s state courts are not consivained by the strict
“case ar controversy” requireménts of Article TIT of the United States Constitution. See Time
Wamer Entm’t Advance/Newhouse P'ship v. Town of Landis, 747 8.E.2d 610, 614 (N.C. Ct.
App. 2013) (reversing trial court’s dismissal of declaratory judgment action for lack of case or
controversy). Instead, all that is required is “an actual coutroversy between parties having
adverse interests in the matter in dispute.” Jd. (quoting Gastor Bd. of Realtors, Inc. v. Harrison, -
311 N.C. 230,234, 316 S.E.2d 59, 61 (1984)). |

Here, the allegations of the Verified Complaint easily satisfy this low threshold. The.
Verified Complaint alleges that “[tlhe Board as currently constituted has made the decision to
exercise the full extent of its powers and duties under the North Carolina Coustitation without
unconstitutional interference by the RRC” and has “resolved that it will no longer voluntarily
submit its rules for RRC approval.” (Verified Complaint at §] 27-28). The Verified Complaint

further states that “[tJbe Board recognizes that its decision is in direct conflict with the RRC’s
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interpretation anc_i application of both. N.C. Gen. Stat. § 150B-2(1a) and the RRC’s enabling
legislation,” and fhat “{a]Jccordingly, a declaratory judgment is necessary fo determine the proper .
interpretation and application of the stabutory and state constitutional provisions discussed
herein.” (Zd. at 29).

~ These facts alone mbre than adequately establish a justiciable case or coniroversy, The
only way that a justiciable case or controversy would not exist is if the RRC agrees with the
Board’s reading of the plain language and expressly-stated intent of Article I¥, Section 5. If so,
then the RRC need only submit to a Consent Order resolving this action without further Court
involvement. Otherwise, this action presents a case or controversy for the Court to resolve by
declaratory judgment. |

For these reasons, Defendants do not have a valid justiciability defense.

C. Defendants® estoppel defense is without merit because the doctrine does not
apply to state entities exercising governmental powers.

Despite the Verified Complaint’s sworn statement that “the Board has repeatedly
questioned the constitutionality of [the] purported exercise of authority by the RRC over the
Board” (Id. at § 24), Defendants contend that the action should be dismissed for “faiture to abide
by prinéiples of estoppel.” This argument fails, To the best of the undersigned’s knowledge, no
North Carolina court has ever applied estoppel to a government entity exercising its
governmental powers.

In Chief Justice Ruffin’s opinicn in Candler v. Lunsford, 20 N.C. 542 (1839), the North
Carolina Supreme Court first ad@ted the English common law rule that “the sovereign cannot be
estopped.” Id at 408 (explaining it is “a rule of justice and policy, equally applicable to our
institutions as to those of the mother country”). In the more than 175 years since this decision,

- the Supreme Court of North Carolina has repeatedly held that estoppel dees not apply fo. state
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government entities exercising their “governmental” powers. See, e.g., Plant Food Co. v.
Charlotte, 214 N.C, 518, 519-20, 199 S.E. 712, 713 (1938) (holding that the doctrine only
applies in limited circumstances in which the government entity is exercising a “proprietary,” as
opposed to & “governmental,” function); Hendersor v. Gill, 229 N.C. 313, 316, 49 S.E.2d 754,
756 (1948} (holding that “facts, however potent in creating an estoppel in ordinary fransactions
between individuals, do pot estop the State in the exercise of a governmental or sovereign
right”); Blackwelder v. Winston-Salem, 332 N.C. 319, 324, 420 S.E.2d 432, 435-36 (1992)
(quoting Sykes v. Belk, 278 N.C. 106, 120, 179 S.E.2d 439, 448 (1971)) (“It is generally
recognized in North Carolina that the doctrine of estoppel will not be applied against [the
government} in its governmental, public, or sovereign capacity.”). The rationale for this rule is
that if the government were .“subj ect to estoppel to the same extent as an individual or a private
corporation . , . it might be rendered helpless to assert its powers in government” — an untenable
result. Washington v. McLawhorn, 237 N.C. 449, 454, 75 S.E.2d 402, 405-06 (1953).

Thus, the doctrine can only be applied to a government entity if it is certain that the
application of “estoppel will not impair the exercise of the govermmental powers of the entity.”
Fike v. Board of Trustees, 53 N.C. App. 78, 82, 279 S.E2d 910, 913 (1981) (quoting
Washington, 237 N.C. at 454); McCaskill v. Dep’t of State Treasurer, Ret. Sys. Div., 204 N.C.
App. 373, 397, 695 S.E.2d 108, 126 (2010) (same). However, this fhreshold showing is
extraordinarily high. The docttine cannot be applied when there is only the mere “possibility that
fthe government’s] exercise of governmental powers might be impeded by an estoppel claim.”
Kings M{. Bd, of Educ. v. N.C. State Bd. of Educ., 159 N.C. App. 568, 577, 583 8.E.2d 629, 636

(2003) (emphasis added).
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Here, Defendants cannot seriously argue that the application of estoppel would not impéir
the exercise of the Board’s governmental powers, The governmental powers at issue here are the
Board’s constitutional powers to “supervise and administer the free public school systém” and
“make all needed rules and regulations in relation thereto.” N.C. Const. art. IX, § 5. As a matter
of law, this is a “governmental” — as opposed to “proprietary” — power. See Bynum v. Wilson
County, 367 N.C. 355, 359, 758 S.E2d 643, 646 (2014) (quoting Estate of Williams v.
Pasquotank County Parks & Rec. Dep’t, 366 N.C. 195, 202, 732 S.E.2d 137, 142 (2012))
(holding that “activity is necessarily governmental {as opposed fo proprietary] in nature when it
can only be provided by a governmental agency or instrumentality™).

Likewise, there is more than the mere “possibiliy” that the Board’s exercise of
governmental powers “might be impeded by an estoppel claim.” This entire case concerns the
Board’s core governmental fimetion; the exercise of ifs constitutional rulemaking authority.
Thus, there is an absolute cerfainty that the “exercise of [the Board’s] governmental powers”
would be “impeded” if the doctrine of estoppel were applied. Kings Mountain, 159 N.C. App. at
577, 583 S.E.2d at 636.

Kings Mouniain {llustrates this point. There, the petitioners argued that the Board had
previously recognized the existence of a school district in the past and therefore was estopped
from approving a plan of merger inconsistent with that recognition. Id. at 576, 583 S.E.2d at
635. The petitioners further argued that the Board had annually certified the mmmber of students
within that district, which determines fimding allocation among the school districts; haﬁng relied
on these certifications, they contended, the Board was “estopped to deny what it ha[d] implicitly
recognized over the years.” Id. at 577, 583 S.E2d at 636. The Court of Appeals rejected those

arguments, As the Cowt explained, “application of the estoppel doctrine would impede the State
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Board from exercising its legislative power to approve or deny school mergers under N.C, Gen.
Stat. § 115C-68.1(a),” regardless of what the Board may have decided in the past. Kings
Mountain, 159 N.C. App. at 577, 583 S.E.2d at 636. To be surs, if the Board’s statutory power
to approve school mergers in Kings Mountain constituted a “governmental power” that could not
be “impeded” by estoppel, then the Board’s constitutional rulemaking power is surely a
ggvemmental power that cannot be impeded By estoppel.
For these reasons, Defendants” estoppel defense is without merit. Defendants’ motion to
dismiss should be summarily denied.
CONCLUSION

For the foregoing reasons, the Board respectfully requests that the Court enter summary
judgment in its favor and deny Defendants® Motion to Dismiss.

Respectfully snbmitted the 25th day of June, 2015,

CAMPBELL SHATLEY, PLI.C ' POYNER SPRUILL LLP
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EXHIBIT A
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February 2014_TCP§_Aitachment 2
Madel Teacher Contract Rule

All contracts between & local board of education, as defined in G.8. 1 15C-5(5), and a teacher, as defined in
G.S8. 115C-325, shall contain the following:

(a) A statement that the contract is effective only if approved by a majority of the local board at an
officially called meeting of the local hoard,

(b} The term of the confract. Such term may be for any length permitted by law. Atthe conclusion of
the contract term, the local board may, but is not required to, re-employ the teacher by offering the
teacher a subsequent contract as provided by law.

(¢} An indication of the compensation that the teacher shall receive for prafessional services
performed pursnant to the contract. Such compensation shell be at a rate consistent with the Noxth
Carolina General Statutes, the salary schedule for teachers established by the State of North
Carolina, and any local supplement that may apply. If the teacher is to be paid from lacal funds,
the compensation will be consistent with the local salary schedule adopted pursuant to G.8, 115C-
302.1(h).

(d) With respect to qualifications:

(1) The teacher’s obligation to maintain a North Carolina teaching license valid for the
teacher’s area of assignment, '

(2) The teacher’s obligation to inform the local board’s Human Resources Offics in the event
that the teacher’s license is revoked, suspended, expired, or not renswed for any reason.

(3) A statement that the teacher is solely responsible for obtaining and maintaining the
required licensure.

(e} With respect to duties; ,

(1) A requirement that the teacher shall perform all duties assigned by the superiatendent and
required by the laws of the State of North Carolina,

(2) A statement that the contract does not give the teacher a right to any particular assignment
or school site.

(3) Arequirernent that the teacher agrees to become familiar with and abide by the policies
and practices of the local board and the North Carolina State Board of Education, and to
abide by the laws of the State of North Carolina and the United States.

() With respect to special duties;

(1) A statement that, if there are special duties or assigoments for which the local board has
agreed to compensate the teacher, those will be described in a separate agreement and the
additional compensation will not be considered salary for the purpose of computing the
teacher’s salary under the provisions of G.S. 115C-325,

(2) A statergent that any retum to regnlar duties is not a demotion as defined by law.

(8) A provision that explains the teacher’s entitlement to health care benefits, earned leave and such
other benefits as are available pursuant to the laws of the State of Narth Carolina and the policies
and practices of the local board.

(b} Any requirements for termination of the confract initiated by the teacher pursuant to the provisions
and procedures provided in G.S. 115C-325.1 et seq.

() Any requirements for alteration or termination of the contract by the local board pursuant fo the
provisions and procedures provided in G.8. 115C-325.1 et seq.

(i) With respect to modification, a statement that the contract is subject to modification as a result of
subsequent legislative enactments.

(k) With respect to severability, a statement that if any provision of the contract is held to be invalid or
unenforceable, such provision shall be severed and shall be inoperative, and the remainder of the
comtract shall remain in full force and effect;

(1} A statement indicating that the confract shall be govemed by the laws of the State of North
Carolina.

(m} Any other provisions deemed necessary or as required by law.
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STATE OF NORYH CAROLINA
OFFICE OF ADMINISTRATIVE BEARINGS
Mailing addregs: Strest address:
6714 Mail Servics Center 1741 New Haope Church Rd
Raleigh, NC 27699-6714 ) Raleigh, NC 27609-5285
February 21, 2014

Yia Email Only: william.cobey@dpine.cov
William W. Cobey, Jr., Chaimman

N.C. State Board of Edueation

6302 Mail Service Cenler

Raleigh, North Caroling 27699-6302

Re: 16 NCAC 06C .0701
Dear Chairman Cobey:

At the February 20, 2014 mesfing of the Rules Review Commission, the Commission
reviewed the one teruporary rule filed by the N.C. State Board of Education on February 19,
2014. The Findings of Need form filed indicates that 16 NCAC 06C .0701, Mode! Teacher
Confract, was adopted by the Board on February 6, 2014, The Commmission declined fo
approve the above-captioned tersporary mule based on the failwe to comply with the
Administrative Procedure Act (APA) in accordance with G.S. 150B-21.1{z) and 150B-21.9.

- ‘The findings of need for the rule states that the temporary rule was required By the
Session Law 2013-360, Section 5.6(e) that states the following:

SECTION 9.6.(¢) The State Board of Bducation shall develap by rule as provided in

Article 24 of Chapter 1508 of the General Statutes a model contract for use by local

. boards of sducation in awarding teacher contracts. The State Board may adopt 2

. temporary rule for a model confract as provided in G.8. 1508-21.1 fo provide 2

contract to local beards of education no later than Japmary 1, 2014, but shall replace
the ternporary rale with a pexmanent rule as soon as practicable.

The Cominission disapproved the above-captioned rule because the adoption date was after
Jammary 1, 2014 and therefore, the N.C. State Board of Educetion lacked the statutory
authority for temporary rule making, Furthermore, the Conmmission expressed concerns that

Admimistration Rules Division Jodges and Cleid’s Offics Rules Review . Civi] Rights
919/431.3000 915/431-3000 Assistants 9194313000 Commission Division
fax:919/4313100  fox: 919M31-3104 919/431-3000 fax: 91944313100 219/431-3000 919/431-3036
fax: 919/431-310C fax: 919/431-310¢  fax; 919/431-3103

An Bqnal Erployment Opporbinity Employer
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the temporary rule did not contain a mode] contract for use by local boards of education.

Please respond to this letfer in accordance with the provisions of G.S. 150B-21,1(b1)

or (b2). If you have any questions regarding the Commission's action, please do not hesitate
to contact me. :

Sincerely,

Abigail M., Mammaond
Comumission Counsel

Enclosure:  Filing for 16 NCAC 06C .0701

cc: Katie Cornetto, Rule-making Coordinator — katie.cometto@dpi.ne.gov
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PUBLIC SCHOOLS OF NORTH GAROLINA
STATE BOARD OF EDUCATION | WYWW.NCPUBLICSOHOOLS.ORC

¥

March 17, 2014

Ms, Abigaii M. Hammond

Conasel to the Rules Review Commission
Office of Administrative Hearings

1711 New Hope Church Road
Raleigh, North Carolina 27609-6285

Dear Ms. Hammond;

The State Board of Education has received the RRC's objection of the Mods]
Teacher Contract Temporary Rule. We disagree with the objection and are
considering our next course of action.

Sincerely,

W) (e

William W. Cobey Jr.

WWC/NIm

NORTH CAROLINA STATE BOARD OF EDUCATION
Witliam 'W. Cobey Ir,, Chairman | william.cobey@dpine.gov

6302 Mail Service Centes, Raleigh, North Caralina 27699-6302 | (919) 807-3401 | Pax (919) 807-3158

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER,
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STATE OF NORTH CAROEELAE—E IN THE GENERAL COURT OF JUSTICE
2 { "\ SUPERIOR COURT DIVISION

COUNTY OF WAKE. 35 8.-2 P =" "5 14vs 14791
NORTH CAROLINA sz;ﬁ@ QR S()' :
BOARD OF EDUCATIO .
o S B ORDER
. Plaiutiff, J :
' )
V. )
THE STATE OF NORTH CAROLINA 2ad )
THE NORTH CAROLINA RULES )
REVIEW COMMISSION ) :
) H

Defendant.

THIS MATTER came before the undersigned Resident Superfor Court Judge on
Tune 29, 2615 upon Defendants® Motion to Dismiss pursuant to Rules 12()1), 12(b)(2);
and 12(b)(6) of the North Carolina Rules of Civil Procedure, and Plaintif's Motion for
Surnmary Judgment pursuant to Rule 56 of the North Catolina Rules of Civil Procedure.
Robert F. Orr and Andrew HL. Erieschik appeared on behalf of the Plaintiff, Special
Deputy Attorneys General Olga E. Vysotskaya de Brito and Amar Majmundar appeared
on behalf of Defendants. : )

~ After careful consideration of the motions, the parties’ briefs in support and

opposition, and the arguments made by counsel, this Court finds and concludes as a
matier of law the following; -

1. The complamr, when hbera.lly construed.and TIeaIed in & light most favorable to
the Pla.mtiﬁ', states a claim upon whick relief can bé granted on, and

2. Upon consideration of the plain language of the North Carolina Coﬁstituﬁ'cm,
and the verified complaint, there is no genuine tasue of material fact and Plaimiff is
entitled to judgment as a matter of law pursuant to Rule 56 of the North Caraling Rules of
Civil Procedure. )

THEREFORE Defendants’ Motion to DI.SIIIISS is denfed and Plaintiff’s Motmn
for Summary Judgment is allowed. . '
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State Board of Education v. NC Rules Review Commission

SO ORDERED, this the 1st day of July, 2015.

Paul G. Gessner
Resident Superior Court Judge
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CERTIFICATE OF SERVICE
. | .

I hereby certify that I have this day served ;a copy of the foregoing Qrder, which was sent
to the undersigned by U.S. mail and received by the undersigned on July 14, 2015, to the
following persons at the following addresses:

|
Amar Majmundar
amajmundar@nedojlgov
Charles G. Whitehead

cwhitehead@ncdoj.dov
Olga Vysotskaya ‘;E

ovysotskaya@ncdoj jgov
NC Departozent of Tustice
P.O. Box 629
Raleigh, NC 27602
Counsel for Deferddnts

This the 14th day of July, 2015.

Afidrew H. Erteschik
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Wia el P2 1S
STATE OF NORTH CAROLINA. IN THE GENERAL COURT OF JUSTICE
- .. . 0.5.C.SUPERIOR COURT DIVISION
WAKE COUNTY 14-CV8-14791
av
NORTH CAROLINA STATE BOARD y T
OF EDUCATION, )
: )
Plaintiff, )
)
V. )
) NOTICE OF APPEAL
THE STATE OF NORTH CAROLINA )
and THE NORTH CAROLINA RULES )
REVIEW COMMISSION, )
)
Defendants, )
)

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA

Defendants, pursuant to Rule 3 of the North Carolina Rules of Appellate Procedure and
N.C. Gen. Stat. §§ 1-277 and 7A-27, hereby give notice of appeal to the Court of Appeals of
North Carolina from the Order entered in this action on 2 July 2015 in the General Court of
Justice, Superior Court Division of Wake County, and served upon the Defendants on 14 July
2015.

Respectfully submitted this 27th day of July 2015.

ROY COOPER
North Caro' j

S
t/(

(.»ﬁﬁ;r Majmunday 7
Special Deputy A#}
North Carolina State Bar No. 24668
N.C. Department of Justice
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Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-6821
Facsimile: (919) 716-6759
Email: amajmundar@ncdoj.gov

Dlva Wi,

Olga E. Vysotskaya de Brito
Special Deputy Attorney General
North Carolina State Bar No. 31846
N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-0185
Facsimile: (919) 716-6759

Email: ovysotskaya@ncdoj.gov

Counsel for Defendants
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CERTIFICATE OF SERVICE

L do bereby certify that I have served a copy of the foregoing Notice of Appeal by
placing said document in the United States mail, first-class postage prepaid addressed as
follows:
Robert F, Orr
Campbell Shatley, PLLC.
674 Merrimon Ave., Ste. 210
Asheville NC 28804
Andrew H. Erteschik
Poyner Spruill LLP
P.O. Box 1801
Raleigh NC 27602-1801
Attorneys for Plaintiff

This the 27th day of July 2015.

Dha

Olga E. Vysotskaya de Brito
Special Deputy Attorpey General
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STATEMENT OF TRANSCRIPT OPTION

Per North Carolina Rules of Appellate Procedure 7(b) and 9(c), the
transcript of the hearing on the motions to dismiss and for summary judgment that
took place on 29 June 2015, transcribed by Meredith Schramek, Court Reporter,
consisting of 102 pages, bound in one volume, will be electronically filed by
Meredith Schramek once a docket number is assigned to this appeal.
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FILED

STATE OF NORTH GAROLINA b D7 i\’ INTHE GENERAL COURT OF JUSTICE

s MG - SUPERIOR COURT DIVISION
WAKE COUNTY cott, ¢ s.C. 14-CVS-14791
\ I ; . \r‘ MRV
NORTH CAROLINA STATE, S
BOARD OF EDUCATION ¥ =" )
)
Plaintiff, )
)
V. )
) TRANSCRIPT
THE STATE OF NORTH CAROLINA ) DOCUMENTATION
and )
THE NORTH CAROLINA RULES )
REVIEW COMMISSION, )
)
)

-Defendants.

Defendants, pursuant to Rule 7 of the North Carolina Rules of Appellate Procedure,
hereby file a copy of their agreement with Meredith Schramek, c¢/o Huseby Inc., 1230 West
Morehead Street, Suite 408, Charlotte, NC 28208 to contract for the transcription of the hearing
on the motions to dismiss and for summary judgment that took place on 29 June 2015 in this
action. (See “Exhibit A.”)

Respectfully submitted this 6th day of August 2015,

ROY COOPER
North Caroling Att

Speclal Dyt ty Attorney General
North Carolina State Bar No. 24668
N.C. Department of Justice

Post Office Box 629
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Raleigh, NC 27602

Telephone: (919) 716-6821
Facsimile: (919) 716-6759

. Email: amajmundar@ncdoj.gov

D \ﬂxpa\xf\wﬁt
Olga E. Vysotskaya de Brito
Special Deputy Attorney General
North Carolina State Bar No, 31846
N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-0185
Facsimile: (919) 716-6759

Email: ovysotskaya@ncdoj.gov

COUNSEL FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I do hereby certify that I have served a copy of the foregoing Transcript Documentation
by placing said document in the United Sfates mail, first-class postage prepaid addressed as
follows:
Meredith Schramek
c/o Tiffany Lionetti
Huseby, Inc.
1230 West Morehead Street, Suite 408
Charlotte, NC 28208

Transcriptionist

Robert F, Orr

Campbell Shatley, PLLC.
674 Merrimon Ave., Ste. 210
Asheville NC 28804

Andrew H. Erteschik
Poyner Spruill LLP
P.O. Box 1801

Raleigh NC 27602-1801

Attorneys for Plaintiff’

This the 6th day of August 2015. Olga ¥ \@bblb&,ﬁ\

Olga E. Vysotskaya de Brito
Special Deputy Attorney General



W S _ Reply to:
Olga E. Vysotskaya de Brito
. Composite Litigation Group
State of North Carolina voice (819} 716-0185
Department of Justice email: avysoiskaya@nedoj.gov
ROY COOPER
ATTORNEY GENERAL PO Box 629
Raleigh, Norih Carolina
27602
August 6, 2015
Meredith Schramek
c¢/o Tiffany Lionetti
Huseby, Inc.

1230 West Morchead Street, Suite 408
Charlotte, NC 28208

RE: North Carolina State Board 6f Education v. The State of North Carolina and The North
Carolina Rules Review Commission
14 CVS 14791

Dear Meredith:

As we discussed this week, this letter confirms our contract with Huseby for your transcription
services for the appeal in the above-referenced case. We have agreed that you will prepare a
complete transcript of the hearing on motions to dismiss and for summary judgment that took
place in this case on June 29, 2015, We have agreed that we will pay your usual fees for this
transcription per Huseby contract.

Rule 7(b) of the North Carolina Rules of Appellate Procedure makes the transcript due in
electronic “PDF” format sixty (60) days after service of this contract. We would appreciate
receiving the transcript as soon as possible. Please, deliver the completed transeript
electronically to the parties. You will also need to certify to the clerk of the Wake County
Superior Court (with a copy to the North Carolina Court of Appeals) that the transcript has been
delivered, and file the transeript electronically with the Court of Appeals once a docket number
is assigned, pursuant to Rule 7(b)(2) of the North Carolina Rules of Appellate Procedure

If 1 can answer any questions, please feel free to call me at (919) 716-0185. Thank you for your
help with this appeal.

Sincerely, ,

Ol U 2=
Olga E. Vysotskaya de Brito
Special Deputy Attorney General

Enc.: transcript order; notice of appeal

cmh
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TRANSCRIPTION REQUEST

Date:_o%[D%/) &.01S

Name: Q\%a. \Hso:'id\%ﬂk\{ Q

Firm (if applicable):___AC O O .

Address: __ j\Y WO Edudow S QJQ.\‘?A.S\’\ ’QQ
Phone # _ R\, HG6- O\DS / |
Email: _ev\ oot skq\tq = hf_adb' aov

‘Type of Recording:
Audio file type:
Length:
Date needed if under 10 business days:

Do you need a hard copy? }929

Case Style: _N-C. Slode Boats W Blucelow U,
T Skadts a2 REC, d w0
Plldes Roulen Covapriest oo

Is this for an appeal? - f@ If yes, please attach documentation.

Attorneys/Speakers present: _ b - “G-Smnm Loy / Olg
\)sisote,\co«!a de  Bdate 1 Dres
Eexgdhove  J  bow  ‘Occ,

Date(s) of Recording: __Duse QD , Q0D
Judge Name (if applicable):_(~secamei—

Additional Info:
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W24 Huseby.con
h- GLOBAL LITIGATION SUPPORT

Guaflty, innovation & Mobility sinee 1928

Angust 31, 2015

NORTH CAROLINA IN THE GENERAL COURT OF TUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY CIVIL ACTION NO. 14-CVS8-14791

.4

NORTH CAROLINA STATE BOARD OF
EDUCATION,
Plaintiffs.

v,
THE STATE OF NORTH CAROLINA AND

THE NORTH CAROLINA RULES REVIEW
COMMISSION,
Defendants.

W
A

Pursuant to rule 7B of the North Carolina Rules of Appellate Procedure, this is to certify
that the transcript in the above-entitled case, which was heard on 06/29/2015, was
requested by Olga E. Vysotskaya, Esq. and electronically delivered to the parties of
record, as 1nd1cated below, on August 31, 2015,

LA K/\

Olga E. Vysotskaya Kanesha Raynor

North Carolina Department of Justice - Huseby, Inc.
114 West Edenton Street 1230 West Morehead S’c Ste 408

Raleigh, North Carolina 27602 Charlotte, NC 28208

Robert F, Orr, Esq, _Andrew H. Erteschik, Esq.

Campbell Shatley, PLLC Poyner Spruill LLP

674 Merrimon Avenue, Suite 210 301 Fayetteville Street, Suite 1900
Asheville, North Carolina 28804 Raleigh, North Carolina 27601

Cec: North Carolina Court of Appeals
) Corporate Headquarters

1230 West Morehead Street
Suite 408

Charlotte, NC 28208

t 704.333.9889«f 704.372.4593
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STIPULATION SETTLING RECORD ON APPEAL
Counsel for the Appellants and Appellee stipulate as follows:

l. The transcript of the hearing before the Superior Court on the
defendant’s motion to dismiss and the plaintiff's motion for summary judgment
was delivered to the parties on 31 August 2015.

2. The proposed record on appeal was timely served on 29 September
2015. The certificate of service of the proposed record may be omitted from the
settled record.

3. Plaintiff-Appellee’s notice of approval was served on 2 November
2015. Thus, the record on appeal was deemed settled on 2 November 2015.

4. Each document or pleading in this matter that was required to be filed
or served was properly and timely filed or served. The certificates of service and
any extensions of time may, but need not be, included in the record on appeal.

5. All captions, signatures, headings of papers, certificates of service and
documents filed with the trial court that are not necessary for an understanding of
the appeal may be omitted from the record, except as required by Rule 9 of the
Rules of Appetlate Procedure.

6.  The parties have undergone a reasonable search of duplicative or
substantially similar documents in the record.
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For Defendant-Appellant North Carolina Rules Review Commission:

Date: ll./f_—//f By: W %"
Christopher G. Brownmg, Jr. E;

N.C. Bar No. 13436
(919) 835-4100
chris.browning@troutmansanders.com

C. Elizabeth Hall

N.C. Bar No. 42873

(919) 835-4100
elizabeth.hall@troutmansanders.com

Troutman Sanders, LLP
434 Fayetteville Street, Suite 1900
Raleigh, NC 27601

For Defendant-Appellant State of North Carolina:

Date: .. 2. 75 By:

N.C. Bar No 4668
(919) 716-6821
amajmundar@ncdoj.gov

Olga E. Vysotskaya de Brito
N.C. Bar No. 31846

(919) 716-0185
ovysotskaya@ncdoj.gov

N.C. Department of Justice
P.O. Box 629
Raleigh, NC 27602
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For Plaintiff-Appellee North Carolina State Board of Education:

Rateld Oc
Date: H/'Z’/L5 By: M«JWJ’J&@% M
Robert F.Orr &% Wm—7
N.C. Bar. No. 6798
(919) 608-5335

Campbell Statley, PLLC
674 Merrimon Avenue, Suite 210
Asheville, NC 28804

, - E Hme Ats.
Date: ! l/ 3-//5 By: % el W
' Andrew H. Erteschik 4""175—"—'&-«—-—?—
| N.C. Bar No. 35269 e
(919) 783-2895
Poyner Spruill LLP
P.O. Box 1801

Raleigh, NC 27602-1801
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PROPOSED ISSUES ON APPEAL

Pursuant to North Carolina Rule of Appellate Procedure 10, Defendant-
Appellants intend to present the following proposed issues on appeal:

1. Did the Superior Court err in granting summary judgment in favor of
Plaintiff-Appellee?

2. Did the Superior Court err in concluding that Article IX, Section 5 of the
North Carolina Constitution exempts Plaintiff-Appellee from the procedures
enacted by the General Assembly in the Administrative Procedure Act, N.C. Gen.
Stat. § 150B-1 ef seq., with respect to the promulgation of administrative rules?

3. Did the Superior Court err in concluding that the Defendant-Appellant the
North Carolina Rules Review Commission’s interpretation and application of the
Administrative Procedure Act, N.C. Gen. Stat. § 150B-1 ef seq., as to Plaintiff-
Appellee violates Article I, Section 6, Article II, Section 1, and Article IX, Section
5 of the North Carolina Constitution?

4. Did the Superior Court err by failing to grant summary judgment in favor of
Defendants-Appellants?

5. Did the Superior Court err by failing to grant the motion to dismiss of
Defendants-Appellants?

6. Is the decision of the Superior Court ambiguous and unclear as to whether it
declares facially invalid N.C. Gen. Stat. §§ 115C-2, 115C-17, 115C-106.3(19),
115C-106.3(19), 115C-150.13 and 115C-218.1(c), such that remand is appropriate

to require clarification by the Superior Court?



S
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STATE OF NORTH CAROLINA - IN THE GENERAL COURT OF JUSTICE
, SUPERIOR COURT DIVISION
WAKE COUNTY T B U 14 CVS 014791
NORTH CAROLINA STATE BOARD OF )
EDUCATION, )
)
Plaintiff, )
)
v. }  ORDER ALLOWING WITHDRAWAL
)} AND SUBSTITUTION OF COUNSEL
THE STATE OF NORTH CAROLINAand ) A
THE NORTH CAROLINA RULES REVIEW ) /
COMMISSION, ) \/
)
Defendants. )
)
)
)

This matter is before the Court upon the Motion for Withdrawal and Substitution of
Counsel (“Motion™) submitted by Amar Majmundar, Olga Vysotskaya de Brito, the North
Carolina Attorney General, Christopher G. Browning, Jr., C. Elizabeth Hall and Troutman
Sanders LLP,

It appears to the Couﬁ that good cause exists to grant the Motion, and that Christopher G.
Browning, Jr., C. Elizabeth Hall and the law firm of Troutman Sanders LLC request to be
substituted as counsel of record for Defendant North Carolina Rules Review Commission.

IT IS THEREFORE ORDERED that the Motion is GRANTED. Amar Majmundar, Olga
Vysotskaya de Brito, the North Carolina Attorney General are hereby granted permission to
withdraw as counsel for Defendant North Carolina Rules Review Commission and Christopher
G. Browning, Jr., C. Elizabeth Hall and the law firm of Troutman Sanders LLC are substituted
as counsel of record for Defendant Notth Carolina Rules Review Commission. Amar
Majmundar, Olga Vysotskaya de Brito and the North Carolina Aftomey General shall continue

to serve as counsel for Defendant State of North Carolina.
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to serve as counsel for Defendant State of North Carolina.

This_/ dayor  SGPT , 2015.

Superior Eourt Judge
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IDENTIFICATION OF COUNSEL FOR THE APPEAL

For Defendant-Appellant North Carolina Rules Review Commission:

Christopher G. Browning, Jr.
N.C. Bar No. 13436
(919) 835-4100
chris. browning@troutmansanders.com

C. Elizabeth Hall

N.C. Bar No. 42873

(919) 835-4100
clizabeth.hall@troutmansanders.com

Trounﬁan Sanders, LLP
434 Fayetteville Street, Suite 1900
Raleigh, NC 27601

For Defendant-Appellant State of North Carolina:

Amar Majmundar

N.C. Bar No. 24668
(919) 716-6821
amajmundar@ncdoj.gov

Olga E. Vysotskaya de Brito
N.C. Bar No. 31846

(919) 716-0185
ovysotskaya@ncdoj.gov

N.C. Department of Justice
P.O. Box 629
Raleigh, NC 27602
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For Plaintiff-Appellee North Carolina State Boa.rd of Education:

Robert F. Orr

N.C. Bar. No. 6798
(919) 608-5335
orr@rforrlaw.com

Campbell Statley, PLLC
674 Merrimon Avenue, Suite 210
Asheville, NC 28804

Andrew H. Erteschik
N.C. Bar No. 35269
(919) 783-2895
. derteschik@poynerspruill.com

Poyner Spruill LLP
P.O. Box 1801
Raleigh, NC 27602-1801
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No. TENTH DISTRICT

NORTH CAROLINA COURT OF APPEALS
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NORTH CAROLINA STATE
BOARD OF EDUCATION,

From Wake County

Plaintiff,
V.

THE STATE OF NORTH
CAROLINA and THE NORTH
CAROLINA RULES REVIEW
COMMISSION,

14 CVS 14791

Defendants.

S N v v S’ Sagpt gt o et vt s e’ g’
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CERTIFICATE OF SERVICE
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The undersigned attorney for Defendant-Appellant North Carolina Rules
Review Commission hereby certifies that on this day the foregoing Record on
Appeal was served upon counsel for all parties in this action by depositing a copy
thereof in the United States mail, First Class, postage pre-paid, and addressed as
follows:

Amar Majmundar

Olga E. Vysotskaya de Brito

N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602

For Defendani-Appellant State of North Carolina
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Robert F. Orr

Campbell Statley, PLLC

674 Merrimon Avenue, Suite 210

Asheville, NC 28804

For Plaintif-Appellee N.C. State Board of Education

Andrew H. Erteschik

Poyner Spruill LLP

Post Office Box 1801

Raleigh, NC 27602-1801

For Plaintif-Appellee N.C. State Board of Education

This the ! Zrﬁay of November, 2015.

Christopher G. Browmng, Ir.




