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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:
~ Pursuant to Rule 23(b) of the North Carolina Rules of Appellate Procedure, |
the City of Asheville respectfully petitions this Court to issue a writ of supersedeas -

@

‘and a temporary Stay of the enforcement of the decision of the Court of Appeals in

City of Asheville v. State, No. COA14-1255, slip op. (N.C. Ct. App. Oct. 6, 2015)

[copy attached].
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The City has filed a_timelyj notice of appeal from the decision of the Court of RN

Appeals, as w,ell as a petition for discretidnary review. As shoWn below the stay
requested here is needed to preserve the status quo whlle this Court considers this-
'notlce and petltlon See N.C. R App. P 23(b)

Defendants the State and the Metropolitan Sewerage Distfiet of Buneombe

~ County do not oppose this _petitioﬂ and motion. -

BACKGROUND

In 20 t‘3 the General Assembly enacted a statute that would take away the
City’s water system The water system would be given to the sewer authorlty that
serves much of Buncombe County See Act of May 14, 2013, ch. 50, §§ l(a)—l(t)

' 2013 N.C. Sess Laws 118 118 19, amended by Act ofAug 23, 2013 ch. 388,
-§§ 4-5,2013 N C Sess Laws 1605, 1618; slip op. at 3-4. The sewer authorlty
would become a “metropolitan water and sewer district”—a new type of local~
gov_emment entity. éﬁ slip op. at 3. ) |
The City filed this lawsuit to challenge the legality of the 2013 Act. (R pp
59-83) The City alleged that the Act violates article II, section 24 of the North

Carolina Constitution, which prohibits local laws relating to health, sanitation, and |

non-naVigable streams. (R pp 71-72) The City also alleged that the Act violates
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-aniclc I, section 19 of the Constitution, because the statute takes the City’s )
property without just compensation. (R pp 75-76, 79-80)
| "The trial court granted summary judgment in favor of the City and enjoined
the transfer of the water Sy‘stgm. (R p 165)
On 6 chobﬁér 2015 ,1 fhe' Court of Appéals reVersed the triél couttina
published decisibn. Slip op. at 24. |
On9 N;)vne.mber' 2015, the Clty tirhely petitioned the Court of Appeals for

rehearing. The Court of Appeals denied the petition the next day.

REASONS WHY A WRIT OF SUPERSEDEAS SHOULD ISSUE

Thé City has filed a timely notice of appeal and petition for discretionary
review. Those papers present significant constitutional issues for this Court’é
“consideration. The circumstances justify a stay to pfésérve the -stétus qho so this .
Court can re'view__‘:[‘hi's case under stable co.nditioris.

The trial couﬁ enjoined the involuntary transfer of a massive Qatef system.
The decision of the Court of Appeals reversed that injunction. Slip .op. at 25.-
Thus, in the absence of a stay, the 2013 Act would require the _City to begin the
-costly a;ld complex ;:ransfet 6f its water system to a newly formgd m'etropolifan

water and sewerage district.



The need to stay the effect of the 2013 Act becomes clear when one focuses

on the cost and complexity of the transfer ordered by the statute:

The Ashev_ille water system sérves over 124,000 customers, inclﬁding__
residential, commercial, industrial, and inst:itutional users. (Doc: Ex.
2, 400) | o |

The system COhtains thousands of miles of watef lines and dozens of
pump stations and related.facilities. (Doc. Ex. 2)

Operating the water system requires almost 150 employef:s. (Dc;c. Ex..
3) These employees have rights and benefits with the City, including_

health insurance, pensions, and statutory employment protections.

'These people cannot simply be transferred to a new employer without

their cé;lse'nt. d)oc.- Ex.3) |

The City has multiple federal and state certiﬂcatioﬁs that—in thé
intere_st..o_f safé_ty—require that trained and 'authoﬁze‘d per'sonnel.
operate the system. (Doc. Ex. 396-98) These certifications apply
only to the City of Asheville and its em'ployées,r Like the. :City”s. _
éﬁlﬁlayéés, these certi.ﬁcations canﬁot simply be transferred to anew

water system. (Doc. Ex. 3, 398-99)
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o Implementing the 2013 Act would require a complicated transfer of
ﬁnaqgial,_accounting, and information-technology systems, as well as -

new training of personnel. (Doc. Ex. 4)

As these points show, any transfer of the City’s water system would 'reqaire
the utmost care and plaaaing. Ihdeed, as -the City’s Director ef Water Resources |
- has testified, any transition of this type would fake at least a full year.. (Doc. Ex. 4)
No one .'wo.uld benefit from Un'dertaking this costly and complex transfer befol'_'e |
~ this appeal concludes.

Even 'starﬁng the 'transfer prematurely, in fact, would cause irreparable harm. -
Because the C1ty uses revenue from the water system to satisfy the Clty s bond
obl1gat10ns transfemng the water system could force the Clty into- default (Rpp
69-71) A default could damage the City’s credit ratings, undermmmg the Clty S
ability to issue _rnunicipal Bonds in the future. (R pp 69-71)

Finally, it bears repeating that the State and the Metropolltan Sewerage B
District of Buncombe County do not oppose the City’s request for a supersedeas
and a temporary stay. This non-opposition makes sense, because a stay of the
Q:iec'ree will hot harm anyone. The City’s water system will continue fo provide

reliable, safe water while a stay is in place.
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For all of these reasons, the balance of harms favors maintaining the status
quo while this Court _cohsidérs the City’s notice of appeai and petition for

discretionary review.

, MOT-_ION FOR TEMPORARY STAY

Pm'sﬁant to Appellate Rule 23(¢), the City respectfulljr_noVes that this Court |
temporarily ,steiy the enfércemerit of the decision of the Court of Appeals ﬁntil thié e
Court decides.'th;' City@ petifion for supersedeas. | |

As noted abm;e, the State and the MetropolitaﬁSewerage District of
Bun‘combé County _db not oppose this motion for témporary stay.'

A té_mporary_sfay is justified for the reasons stated above in support of the
City’s petition fﬁr_ supersedeas. Transferring the City’s ;vvater system would be an
exceedingly c‘omple)i'and time-consuming undertéking. Beginning that transfer |
ﬁow would pose i'rrepara_blg harm to the City. It would also put this Court in the
‘position of révievx;ing an unstable case.

A tembérg_ry stay would preserve the status quo while this Court considers
the City’s notice of appeal and petition for _discrefiohary regriew, aswell asthe.

City’s petition for supersedeas.
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ATTACHMENT

Attached to this petition and motion is a certified copy of the 6 October ._2_01'5
decision of the Court of Appeals. The record on appeal in this case contains the

' r‘emaining factual items cited in this petition and motion.

CONCLUSION

The City resp'éctfully requests that this Court issue a writ of supersedeés -to
the Court o-f Appeals, staying énforcement of that_ court’s decision'unﬁl this Court
addresses the City’s notice of appeal and petition for discretionary review and, if
the Court all_ows review, until the Court d_e_cides the City’s appeai. :

The Cityr:a'lso requ_ests that the Court issue .a.temporary stay of the

“enforcement of tﬁe decision of the Court of Appeals until this_ Coﬁrt decides the

City’s petition for supersedeas.
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This 24th day of November, 2015.
| ELLIS & WINTERS LLP

/s/ Electronically submitted
Matthew W. Sawchak

N.C. State Bar No. 17059
mait.sawchak(@elliswinters.com
P.O. Box 33550

Raleigh, NC 27636

(919) 865-7000

N.C. R. App. P. 33(b) Certification:

I certify that all of the lawyers listed
below have authorized me to list their
names on this document as if they had
personally signed it. '

CAMPBELL SHATLEY, PLLC

Robert F. Orr

N.C. State Bar No. 6798
bob@csedlaw.com

674 Merrimon Avenue, Suite 210
Asheville, NC 28804

(828) 398-2775

LONG, PARKER, WARREN,
ANDERSON & PAYNE, P.A.

Robert B. Long, Jr.

N.C. State Bar No. 2787
rkp@longparker.com

14 South Pack Square, Suite 600
Asheville, NC 28802

(828) 258-2296
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CITY OF ASHEVILLE
CITY ATTORNEY’S OFFICE

Robin T. Currin. s
N.C. State Bar No. 17624
reurrin@ashevillenc.gov.
P.O. Box 7148

Asheville, NC 28802
(828) 259-5610

Counsel for the City of Asheville
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VERIFICATION

I, Robin T. Currin, being first duly sworn, verify that the statements in the
 attached petition and motion are true to the best of my knowledge, infofmatioz;,

and belief,

Sworn and subscribed to me this 2 2 2 day of November, 2015.

‘u &\—- '
s =/

My Commission' Expires: 9. 2, 20! /A |

(AFFIX NOTARIAL SEAL)

THOMAS EUGENE DOWNING
Netary Public, North Carclina }
Haywood County
My Commission Expiras
Fabruary 02, 2014




CERTIFICATE OF SERVICE

I certify that today, I caused the attached document to be served on all
counsel by e-mail and U.S. mail, addressed to:

L. Faison Hicks, Esg.

North Carolina Department of Justice
P.O.Box 629 '

Raleigh, NC 27602-0629
thicks@ncdoj.gov

William Clarke, Esq.

Roberts & Stevens, P.A. -
P.O. Box 7647

Asheville, NC 28802
belarke@roberts-stevens.com

Stephen W. Petersen, Esq.

Smith Moore Leatherwood, LLP
434 Fayetteville Street, Suite 2800
Raleigh, NC 27601
steve.petersen@smithmoorelaw.com

This 24f11__tday of November, 2015.

~ /s/ Electronically submitted
Matthew W. Sawchak
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Supreme Court of Porth Cavoling
CHRISTIE SPEIR CAMERON ROEDER, Clerk

"Fax: (919) 831-5720 Justice Building, 2 E. Morgan Street Mailing Address:
Web: hitp://www.nccourts.org : Raleigh, NC 27601 : P. O Box 2170
3 : _ : (919) 831-5700 Raleigh, NC 27602

From N.C. Court of Appeals
( 14-1255)
From Wake
( 13CVS6691 )

25 November 2015

Mr. Matthew W. Sawchak
Attorney at Law

ELLIS & WINTERS LLP
P.O. Box 33550
‘Raleigh, NC 27636

RE: City of Asheville v State of North Carolina, et al. - 391P15-1

Dear Mr. Sawchak:
- The following order has been entered on the motion filed on the 24th of November 2015 by Plaintiff for
Temporary Stay:

"Motion Allowed by order of the Court in conference, this the 25th of November 2015."

s/ Ervin, J.
For the Court

Christie Speir Cameron Roeder
~ Clerk, Suprgme Court of North Carolina

Assistant Cl i, Supreme Court Of North Carolina

Copy to:

North Carclina Court of Appeals

Mr. |. Faison Hicks, Special Depuly Attorney General - (By Email)

Mr. Robert W. Qast, Jr., City Attorney, For City Of Asheville - (By Email)

Mr. Daniel G. Clodfelter, Attorney at Law, For City Of Asheville - (By Email)

Mr. T. Randolph Perkins, Attorney at Law, For City Of Asheville - (By Email)

Mr. Jonathan M. Watkins, Attorney at Law - (By Email)

Mr. Jasen G. Idilbi, Attorney at Law - (By Email)
- Mr. Robert B. Long, Jr., Attorney at Law, For City Of Asheville - (By Email)

Mr. Ronald K. Payne, Attorney at Law - (By Email)

Mr. Isham F. Hicks, Special Deputy Attorney General, For State of North Carolina - {By Email)

Robin T. Currin, City of Ashville Attorney, For City Of Asheville - (By Email)

Mr. William Clarke, Attorney at Law, For State of North Carolina - (By Email)

Mr. Stephen W. Petersen, Attormey at Law, For State of North Carolina - (By Email)
"Hon, Robert F. Om, Attorney at Law, For City Of Asheville - (By Email)

Mr. Matthew W. Sawchak, Attorney at Law, For City Of Asheville - (By Email)



. West Publishing - (By Email)
- Lexis-Nexis - (By Email)
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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:
Pursuant to N.C. Gen. Stat. § 7A-30(1) (2013) and Rule 14(b)(2) of the

- North Carolina Rules of Appellaté Procedure, the City of Asheville appeals to this

Court from the judgment of the Court of Appeals in City of Asheville v. State, No.
COA14-1255, slip op. (N.C. Ct. App. Oct. 6, 2015) [éopy attached]. As shown

below, this appeal involves substantial questions under the North Carolina
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Constitution. The City- timely raised these constitutional issues in the Court of .
Appeals énd in the tr'ial'court. See id. at 5-6, 10, 20; R pp 148-56.
| In the altemafive; pursuant to N.C. Gen. St?lt. § 7A-31 (c), the City i)etit_i'oﬁs
the Court to certify the judgment for discretionafy review. The subject matt_ef of
. this appeal has significant public interest, the case involves legal principles of E :
- majorsignificance to North Carolina jurisprudence, and the decision of the Court -

of Appeals conflicts with decisions of this Court.

INTRODUCTION

This case involves 22013 statute that compels the City to transfer its entire
Watér system—a system wofth.hundreds of millions of .dollérs—td a new political
 subdivision. That statute threatens the City’s taxpayers with the seizure of ass"e.ts.
: in which they have invested for over a century.
| The City’s water system protects the health of '_over 100,000 people. The
- terms of the 2013 statute, moreover, apply to the City’s water system alone. Thus,
the s;[atute is a local law-rc.lati'ng to health and sanitation. Such a law violates

article I1, section 24(1)(a) (}f the North Carolina Constitution.
The 2()13 statute also violates article I, se(_:tion 19 of the North Carolina

-Constitution, because itrta'kes proprietary assets without compensation.
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The trial court recognized these constitutional violations and enjoined the
State from taking away the City’s water system. However, the Court of Appeals
(Dillon, J., joined by Calabria and Elmore, JJ.) reversed the trial court’s judgment.

In that decision, the Court of Appeals interpreted article II, section 24
unsoundly. That provision bars local statutes “[r]elating to health [or] sanitation.”
N.C. Const. art. IL, § 24(1 ¥a). The Court of Appeals held, however, that a statute
violates article II, section 24 only if it “prioritize[s]” or “regulates” hea]th-‘or
sanitation in literal terms. Slip op. at 13. That reasoning depafts from the
constitutional text, as well as this Court’s teachings on constitutional interpretation.

The appellate court’s reasoning also conflicts with this Court’s decisions that
enforce article I, section 24. In those decisions, this Court has recognized
repeatedly that water and sewer services inherently affect health and sanitation. It
has also held that laws that change the governance of health-related local services
violate article II, section 24. Finally, the Court has held that violations of article II,
section 24 stem from the practical effects of a statute, not just from the statute’s
literal terms. The decision here violates all of these principles.

The decision also eviscerates our Constitution’s ban on takings without just
compensation—a ban that this Court has found inherent in article I, section 19.
The Court of Appeals held that as long as municipal taxpayers’ property goes to -

another political subdivision, no compensable taking occurs. - That holding clashes
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with this Court’s decisions. When, as here, a municipality operates an enterprise in
a proprietary capacity, this Court has held that the State cannot take that enterprise
without compensation.

In addition, this case overlaps With another pending constitutional appeal. In

Town of Boone v. State, No. 93A15-2, a direct appeal to this Court, the Court will

soon decide similar questions on the scope of article II, section 24. Reviewing the
Asheville water case at the same time would allow the Court to consider how its
teachings in Boone will apply in another important factual context—the ownership
and management of proprietary assets. Review would also ensure that this case is
decided under the standards announced in Boone, promoting consistency in the
law. The high stakes and important constitutional issues in this case justify
retaining the case for a decision with Boone.

The issues in this appeal also have intense public interest. Those issues go
to the heart of local investments in infrastructufe. If the decision of the Court of
Appeals stands, local utilities can be seized without compensation. That prospect
is making municipalities and their taxpayers uncertain about their protections
under the North Carolina Constitution. In the absence of this Court’s review,
municipal residents throughout the state, as well as bond purchasers, will ascribe

more risk to utility investments.
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In sum, this appeal raises substantial questions under the North Carolina
~ Constitution—questions that have not already been conclusively decided. The

- appeal therefore falls within this Court’s statutory jurisdiction. See State v.

Colson, 274 N.C. 295, 305, 163 S.E.2d 376, 383 (1968). In the alternative, the

City respectfully requests that the Court grant discretionary review to resolve the

critical constitutional issues that this case presents.

BACKGROUND

A.  Asheville’s Water System

The City of Asheville owns and operates a water system that provides clean,
- reliable water fo 124,000 customers. (R pp 159; Doc. Ex. 400) The system
includes a 17,000-acre watershed, three water treatment plants, forty pumping
‘stations, 1660 miles of distribution lines, and other facilities. (R pp 63, 151, 159;
Doc. Ex. 2) The City’s taxpayers haye invested in this water system over a 100-

year period. (Doc. Ex. 591, 597-600)

B.  The Statute at Issue

In 2013, the General Assembly enacted a statute that would take away the
City’s water system. That Act would transfer the water system to the sewer
authority that serves much of Buncombe County. See Act of May 14, 2013, ch.

50, §§ 1(a)-1(f), 2013 N.C. Sess. Laws 118, 118-19 [the Act], amended by Act of
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Aug. 23, 2013, ch. 388, §§ 4-5, 2013 N.C. Sess. Laws 1605, 1618. The sewer
authority would become a metropolitan water and sewer district—a new type of
government entity. See slip op. at 3.

The new district would serve the same water customers that the City has
served up to now. See Act § 1(e), 2013 N.C. Sess. Laws at 119. Board members
for the new district would come from an area beyond Asheville. Some board
members, in fact, would represent areas that are not even served by the water
system. See id. sec. 2, § 162A-85.3(a), 2013 N.C. Sess. Laws at 120-21. Under
the Act, then, City taxpayers would not only lose ownership of their water system,
but would lose control over the governance of that system as well.

As the Court of Appeals recognized, the Act is written so that only Asheville

meets the statutory criteria for this taking. Shp op. at 4.

C. Trial Court Proceedings

The City filed this lawsuit to challenge the legality of the Act, primarily
under the North Carolina Constitution. (R pp 59-83) The City alleged that the Act
violates article II, section 24, which prohibits local laws “relating to” health,
sanitation, and non-navigable streams. N.C. Const. art. II, § 24(1)(a), (¢); R pp 71-
72. The City also alleged that the Act violates article I, section 19, because the Act

takes the City’s property without just compensation. (R pp 75-76, 79-80)
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The trial court granted summary judgment in favor of the City. (R p 165) It
held that the Act relates to health and sanitation because it concerns “the treatmeént
and supply of water for drinking, cooking and cleaning purposes, and for the
operation of sanitary disposal systems.” (R p 162) The court further held that the
Aét relates to non-navigable streams. (R p 162)

The trial court also held that the Act is not a valid taking of property.
(R 163-64) In the alternative, the court held that if the taking were valid, the City

would be entitled to just compensation. (R p 164)"

D.  The Decision of the Court of Appeals

The Court of Appeals reversed the trial court in a published decision. See
slip op. at 24-25.
The court held that a statute falis within article II, section 24(1)(a) of the

2

North Carolina Constitution only if the statutory text shows a purpose “to regulate

: In its complaint, the City also alleged that the Act violates the equal-

protection and due-process guarantees in article I, section 19. (R pp 72-75)
Further, the City alleged that the statute impairs the obligation of contracts,
-violating Article I, Section 10 of the U.S. Constitution, article I, section 19 of the
North Carolina Constitution, and N.C. Gen. Stat. § 159-93. (R pp 76-79)

The trial court ruled that the Act violated article I, section 19 because there
was no rational basis for singling out Asheville for a taking or for transferring the
City’s water system to an entity that had never operated one before. (R p 163)
Because the court enjoined the enforcement of the Act on the grounds stated
above, it did not reach the City’s impairment-of-contract claims. (R p 165)
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health or sanitation or “prioritize[s]” those subjects. Id. at 12-13 (quoting City of

Asheville v. State, 192 N.C. App. 1, 33, 37, 665 S.E.2d 103, 126, 128 (2008)).

Applying these tests, the court simply perused the text of the Act and
concluded that the text does not “prioritize” health or sanitation. Id. at 13. The
court did not address the Act’s practical effects. Using similar reasoning, the court
held that the Act did not relate to non-navigable streams. Id. at 14. For these
reasons, the court held that the Act does not violate article II, section 24.%

The court went on to reject the City’s takings claims. It held that a city has
no constitutional protection at all against uncompensated takings, as long as the
city’s property is given to another municipality for the same function. Id. at 21-24.

To justify this new rule on involuntary takings, the court relied on a 1903 case that

upheld a voluntary transfer of a water system. Id. at 21 (citing Brockenbrough v.

Bd. of Water Comm’ts, 134 N.C. 1, 19, 46 S.E. 28, 33 (1903)).°
In the end, the Court of Appeals reversed the trial court’s judgment and the

resulting injunction. Id. at 24-25.

2 Because the court decided that the Act did not regulate any subject

prohibited by article I, section 24, it did not decide whether the Act was a local
law. Slip op. at11.

3 The court also reversed the judgment under the “law of the land” clause.
Slip op. at 19-20. It went on to state that it “d[i1d] not reach any conclusion” on the

City’s impairment-of-contract claims. Id. at 25.
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The City filed a timely petition for rehearing. The Court of Appeals denied
the petition the next day, 10 November 2015. The City is filing this notice and
petition within fifteen days of that denial. See N.C. R. App. P. 14(a). The City ié
also filing a petition for supersedeas and a motion for temporary stay in connection

with this notice and petition.

REASONS WHY THIS APPEAL PRESENTS A SUBSTANTIAL
CONSTITUTIONAL QUESTION

1 THE COURT OF APPEALS NARROWED ARTICLE II, SECTION 24,
USING REASONING THAT CONFLICTS WITH THE
CONSTITUTIONAL TEXT AND WITH THIS COURT’S TEACHINGS.
For three reasons, the decision of the Court of Appeals presents a substantial

constitutional question. First, the decision defeats the purpose of article Il, section

24. Second, it conflicts with this Court’s teachings on constitutional interpretation.

Finally, it conflicts with this Court’s decisions that enforce article II, section 24.

A.  The Decision Defeats the Purpose of Article 11, Section 24.

The decision of the Court of Appeals ignores the remedial purpose of article
I1, section 24. Worse still, the decision makes that constitutional provision less

effective.
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The people of North Carolina adopted article II, section 24 in 1917.* They
did $0 “to strengthen local self-government by providing for the delegation of local

matters by general laws™ alone. Wiiliams v. Blue Cross Blue Shield of N.C., 357

N.C. 170, 188, 581 S.E.2d 415, 428 (2003) (quoting High Point Surplus Co. v.

_ Pleasants, 264 N.C. 650, 656, 142 S.E.2d 697, 702 (1965)). For example, article

H, section 24(1)(a) prohibits local laws relating to health and sanitation because
those subjects “are so related to the welfare of the whole state as to demand

uniform and coordinated action under general laws.” Bd. of Health v. Bd. of

‘Comm’rs, 220 N.C. 140, 143, 16 S.E.2d 677, 679 (1941).

In addition, the framers of article II, section 24 intended to prevent a

patchwork of varying local laws on certain subjects. See Williams, 357 N.C. at
185-86, 581 S.E.2d at 427. ArticleIl, section 24 is drafted in “emphatic and
express terms” to prevent this goal “from degenerating into a mere pious hope.”

Idol v. Street, 233 N.C. 730, 732, 65 S.E.2d 313, 315 (1951).

h The ban on local acts originally appeared as article IL, section 29. Revisions
to the state constitution in 1971 moved the provision to article II, section 24. See

- Smith v. Mecklenburg Cty., 280 N.C. 497, 506, 187 S.E.2d 67, 73 (1972). Pre-
1971 decisions on the former article II, section 29 “apply equally to present Article
II, Section 24.” Id. For snnpllclty, this notice refers to the provision as article II,

section 24 throughout.
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As this Court has also recognized, section 24 is remedial in nature. Board of
Health, 220 N.C. at 143, 16 S.E.2d at 679. Its application “should not be denied on -
an unsubstantial distinction which would defeat its purpose.” Id.

Here, the decision of the Court of Appeals defeats the purpose of article II,.
section 24. Under .the court’s reasoning, that constitutional provision applies only
ifa statute recites a goal to prioritize health and sanitation or to regulate those
subjects. Slip op. at 12-13.

According to tﬁe decision, moreover, courts are to divine these priorities and
purposes from the teﬁt of a statute alone. See id. at 12-14. The Court of Appeals
did not consider the practical effects of the Act. Instead, it simply “peruse[d]” the

statutory text for “provisions in the Act which ‘contemplate[ ] . . . prioritizing the -

[Asheville Water System’s] health or sanitary conditionf.]” Id. at 13 (quoting
Asheville, 192 NC App. at 37, 665 S.E.2d at 128 (emphasis added here;
alterations in 2015 decision)). Because the court did not find the words “health” or
“sanitation” in the statutory text, it found no constitutional violation.

This literalism by the Court of Appeals invites artful drafters to evade article
11, section 24. It alfows them to avoid a violation as long as they avoid mentioning
a purpose to regulate or prioritize a prohibited subject. If omittihg magic words is
all that article II, section 24 requires, the remedial purpose of that provision will

indeed become a “mere pious hope.” Idol, 233 N.C. at 732, 65 S.E.2d at 315.
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B. To Equate “Relating to” with “Regulating™ Clashes with This Court’s
Teachings on Constitutional Interpretation.

The decision of the Court of Appeals also clashes with the rules of
constitutional interpretation announced by this Court. It does so by ignoring the
distinction between two different constitutional phrases: “relating to” and
“regulating.” N.C. Const. art. I1, § 24(1)(a), (j); see slip op. at 12-13.

As this Court has instructed, “[t]he best way to ascertain the meaning of a
word or sentence in the Constitution is to read it contextually and to compare it

with other words and sentences with which it stands connected.” State ex rel.

Martin v. Preston, 325 N.C. 438, 449, 385 S.E.2d 473, 478 (1989) (quoting State v.
Emery, 224 N.C. 581, 583, 31 S.E.2d 858, 860 (1944)).
The decision of the Court of Appeals violates this principle. It holds that a

law “is not deemed to be one ‘relating to health or sanitation’ unless . . . ‘its

purpose is to regulate’” one of those subjects. Slip op. at 12 (emphasis changed)

(quoting N.C. Const. art. II, § 24(1)(a) and Asheviile, 192 N.C. App. at 33, 665

S.E.2d at 126). The court went on to conclude that the Act does not violate this
heightened “regulation” standard. Seeid. at 12-13.

In this reasoning, the court ignored a key textual distinction in article II,
section 24, That section prohibits local laws “[r]elating to” several subjects,
including health and sanitation. N.C. Const. art. 1, § 24(1)(a); see 1d. § 24(1)(d)-

(g). Section 24 also uses the word “[r]egulating,” but only in reference to a
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different group of subjects. Id. § 24(1)(j). This “difference of phraseology in the

same [provision] . . . evinces a corresponding difference in the sense.” State v.

Crawford, 13 N.C. (2 Dev.) 425, 427 (1830). If the framers had intended for the
differing phrases in article II, section 24 to mean the same thing, “they would have

used the same words.” Id.
To treat “relating to” and “‘regulating” as synonymous also violates the plain

meanings of these two phrases. For example, in Shaw v. Delta Air Lines, Inc., 463

U.S. 85 (1983), the U.S. Supreme Court held that a law “relates to” a subject “if it
has a connection with or reference to” that subject. 1d. at 96-97. “Regulate,” in
contrast, means “to govern or direct according to rule; . . . to bring under the
control of law or constituted authority.” Williams, 357 N.C. at 189, 581 S.E.2d at

429 (quoting State v. Gulledge, 208 N.C. 204, 208, 179 S.E. 883, 886 (1935)).

Because the definition of “regulate” is more demanding than the definition of
“relate to,” the laws that regulate a subject are only a subset of the laws that relate
to that subject.

Thus, by applying a “regulation” standard in this case, the Court of Appeals
artificially narrowed article II, section 24. That narrowing violated this Court’s

teachings on constitutional interpretation.
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C. The Decision Below Conflicts with This Court’s Decisions That
Enforce Article 11, Section 24.

Finally, the Court of Appeals applied article II, séction 24 in a way that

clashes with decisions of this Court.

The court admitted that the Act seeks to ensure “high-quality water and
sewer services.” Slip op. at 12 {(emphasis changed) (quoting Act, first recital, 2013
N.C. Sess. Laws at 118). The court also stated that the Act addresses the
governance of the Asheville water system. Id. at 13. Despite these health- and
sanitation-related purposes of the Act, the court still concluded that the Act was not
related to health and sanitation.

That reasoning conflicts with three lines of this Court’s decisions on the
meaning of “relating to” in article II, section 24:

(1) cases holding that water and sewer services are inherently related to

public health and sanitation,
(2) cases holding that the governance of health-related services affects
health and sanitation, and

(3) cases holding that the practical effect of a statute controls whether the

statute violates article II, section 24.
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1. Under this Court’s decisions, water and sewer services are
inherently related to health and sanitation.

The decision below conflicts with this Court’s recognition that water and
sewer services are inherently related to health and sanitation.

This Court first invalidated a local law on water service in Drysdale v.
Prudden, 195 N.C. 722, 143 S.E. 530 (1928). In doing so, the Court stressed that
water service “involves the very life and health of a community” and “promot[es]
the public health and welfare.” Id. at 732-33, 143 S.E. at 534-35.

Here, the Court of Appeals explicitly departed from Drysdale. The panel
reasoned that Drysdale never decided whether the.statute in question was related to
health. Slip op. at 14.° That reasoning clashes with this Court’s later decisions that
hold—based on Drysdale—that a water system is inherently health-related. See,

e.g., Gaskill v. Costlow, 270 N.C. 686, 688, 155 S.E.2d 148, 149 (1967); Lamb v.

Bd. of Educ., 235 N.C. 377, 379, 70 S.E.2d 201, 203 (1952).
The statutes and regulations that govern the City’s water system confirm that

the quality of water service directly affects the public health. For example:

5

The Court of Appeals instead relied on Reed v. Howerton Engineering Co.,
188 N.C. 39, 123 S.E. 479 (1924). See slip op. at 14-15. Drysdale, however,
limits Reed. The Drysdale Court concluded that Reed held only that a particular
statute was not local. See Drysdale, 195 N.C. at 728, 143 S.E. at 533; sce also
Joseph S. Ferrell, Local Legislation in the North Carolina General Assembly, 45
N.C. L. Rev. 340, 367-68 (1967) (discussing how Drysdale limits Reed).
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. The North Carolina Drinking Water Act “regulate[s] water systems
within the State which supply drinking water that may affect the
public health.” N.C. Gen. Stat. § 130A-312 (2013). The City must
comply with and administer regulations under this statute. (Doc. Ex.
3,396)

o The City administers a permitting process for any construction,
alteration, and extension of its water system. (Doc. Ex. 396-97) This
process ensures that any changes to the water system comply with the
North Carolina Drinking Water Act. Doc. Ex. 397; see Asheville,
N.C., Mun. Code ch. 21, art. III, §§ 4-6 (Supp. 2008).

. Finally, under federal regulations, the City; like any supplier of public
drinking water, must give its customers annual reports on the souice
and quality of their tap water. These reports must identify any risks to

human health. See 40 C.F.R. §§ 141.151 to .155 (2015).

Thus, this Court’s decisions, as well as other sources of law, show that the
quality of water service inhérently affects the public health.

The contrary decision of the Court of Appeals clashes with this Court’s
teachings. See slip op. at i1—16. For example, the court reasoned that the statute
here does not “prioritize” health or sanitation because it allows the new district to

cut off service to nonpaying customers. Id. at 13. The above decisions, however,
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are based on the overall health-promoting function of water service. See, e.g.,
Drysdale, 195 N.C. at 732-33, 143 S.E. at 534-35. That common-sense proposition
does not require water service to be free of charge.

The appellate court’s reasoning here will cause confusion on which laws
related to water and sewer service violate article II, section 24. That confusion will
fuel tomorrow’s appeals.

2. Local laws on the govefnance of health-related services violate
article II, section 24.

This Court has also recognized that a second group of statutes—Ilaws on the

governance of health-related services—relate to health and sanitation:

. In City of New Bern v. New Bern-Craven County Board of

Education, 338 N.C. 430, 450 S.E.2d 735 (1994), this Court held that
a law that shifted authority for building inspections was related to
health and sanitation. The Court recognized that administration and
enforcement of the building code “unquestionably affects health and
sanitation.” Id. at 442, 450 S.E.2d at 742. |

. In Idol v. Street, likewise, this Court struck down a law because it

consolidated the health departments in Forsyth County. 233 N.C. at

733,65 S.E.2d at 315.
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. In Board of Health v. Board of Commissioners, the Court invalidated

a law requiring that a county health officer be confirmed by the
county commissioners. 220 N.C. 140, 143-44, 16 S.E.2d 677, 679
(1941).

¢  Finally, in Sams v. Commissioners of Madison County, this Court

invalidated a local law that created a county board of health and

named its members. 217 N.C. 284, 285, 7 S.E.2d 540, 541 (1940).

Here, in contrast, the Court of Appeals reasoned that because the Act
addresses “governance over water and sewer systems,” it does not relate to health.
Slip op. at-13. The above decisions require the opposite conclusion. In all of those
cases, the statutes at issue involved the governance of health-related agencies.
That effect on governance was exactly what led the Court to hold that the statutes
related to health and sanitation. Those cases are a second line of decisions from
this Court that conflict with the decision below.

3. This Court looks to a statute’s practical effect, not just its literal
purpose, to decide its relationship to a prohibited subject.

The Court of Appeals also overlooked a third teaching from this Court:
when courts apply article II, section 24, they must focus on whether a statute has a

practical effect on prohibited subject matter.




-19 -

For instance, in New Bern, the only stated purpose of the statute was to

change who controlled building-code inspections in a county. See 338 N.C. at

433-34, 450 S.E.2d at 737-38. This Court, however, focused on the practical effect

of the statute: shifting the administration and enforcement of rules that affect
health and sanitation. See id. at 439-40, 450 S.E.2d at 740-41. Even though the
statute did not literally mention health or sanitation, the Court held that the statute
affected those subjects. Id. at 442, 450 S.E.2d at 742.

In Williams, the Court focused even more explicitly on the practical effect of
a statute. The Court rejected an argument that a statute did not regulate labor or
trade because its only stated purpose was to prevent discrimination. 357 N.C. at
189, 581 S.E.2d at 429. In a unanimous opinion by Justice Edmunds, the Court

stressed that preventing discrimination “has the practical effect of regulating

trade.” Id. at 190, 581 S.E.2d at 429 (emphasis added). Because of that practical
effect, the Court invalidated the statute under article 11, section 24. Id. at 191, 581
S.E.2d at 430. |

It bears noting, moreover, that Williams involved a subject-matter test—
“regulating”™—that is narrower than the test that governs here. N.C. Const. art. II,
§ 24(1)(j); see supra pp. 12-13. Because the Asheville case involves a broader
subject-matter test—*relating to”—the Williams Court’s “practical effect”

standard applies here with even greater force. N.C. Const. art. I1, § 24(1)(a).
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Here, as noted above, the Court of Appeals ignored the practical effects of
the Act. See slip op. at 12-13. The Act shifts control over water service in
Asheville and the surrounding area—a service that is inherently related to health
and sanitation. Act §§ 1(a)-1(f), 2013 N.C. Sess. Laws at 118-19; sce, ¢.g., Lamb,
235 N.C. at 379, 70 S.E.2d at 149. Likewise, the Act shifts the administration of
water-quality statutes and regulations—measures that “unquestionably affect][ |
health and sanitation.” New Bern, 338 N.C. at 442, 450 S.E.2d at 742; see supra
" pp- 15-16.
~ Instead of analyzing these practical effects, the Court of Appeals focused
only on the stated purpose of the Act. See slip op. at 12-13. That reasoning flouts
Williams, in which this Coﬁrt wrote that article II, section 24 “is not dependent on
the purpose for which the local law was passed.” 357 N.C. at 190, 581 S.E.2d at
429.°

D. Reviewing This Case Will_ Allow the Court to Reinforce and Develop
the “Relating to” Standard Under Article II, Section 24.

As shown above, the decision here conflicts with three lines of this Court’s
precedents on the “relating to” standard in article II, section 24(1). The fact that

the Court of Appeals misunderstood all of these cases shows a need for this Court

6 That reasoning also overlooks the health-related purposes of the Act,

including “provid[ing] reliable, . . . high-quality water and sewer services.” Act,
first recital, 2013 N.C. Sess. Laws at 118.
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to reinforce—and perhaps add to—its teachings on the “relating to” standard. The
scope of that language is a substantial constitutional issue that has not been
conclusively resolved. See Colson, 274 N.C. at 305, 163 S.E.2d at 383.

In addition, this case is an important complement to another pending

constitutional appeal. In Town of Boone v. State, No. 93A15-2, a direct appeal to

this Court, the parties are likewise debating the meaning of “relating to” and
“regulating” under article 1, section 24. The original briefs and oral arguments in
Boone were filled with discussion of those issues. Now that the jurisdictional

1ssues in Boone are resolved, see Order at 2-3, Town of Boone v. State, No. 93A15

(N.C. Nov. 6, 2015), the renewed appeal will focus even more on the subject-
matter tests under article 11, section 24.

As the Court explores those constitutional standards, it will benefit from
considering how the standards apply in a range of factual contexts. The present
case involves a different factual context from Boone, and an equally important one:
the ownership and management of proprietary assets.

The high stakes of this case, likewise, justify review in tandem with Boone.
This case will determine who owns and controls a water system worth hundreds of
millions of dollars—a system that serves over 120,000 North Carolinians. These

high stakes confirm that the constitutional issues in this case are substantial indeed.
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II. THE COURT OF APPEALS ELIMINATED THE NORTH CAROLINA
'CONSTITUTION’S BAN ON TAKING MUNICIPAL PROPERTY
WITHOUT COMPENSATION.
This case also raises substantial constitutional issues on takings of property

without just compensation.

This Court has recognized that article I, section 19 of the North Carolina

Constitution bars uncompensated takings of property. Finch v. City of Durham,
325N.C. 352, 362-63, 384 S.E.2d 8, 14 (1989). The right to be free from

uncompensated takings extends to municipalities that carry out proprietary

functions on behalf of their taxpayers. Asbury v. Town of Albemarle, 162 N.C. |
247, 253, 78 S.E. 146, 149 (1913).

Here, the Court of Appeals purported to repeal this constitutional right. The
court held that the General Assembly can, with impunity, “divest a city of its
authority to operate a public water system and transfer the authority and assets
thereof to a different political subdivision.” Slip op. at 21.

This caite blanche reasoning would apparently avoid all the usual

‘requirements of takings d(;ctrine. It would not require that the taking meet the
legal tests for a public purpose. Nor would it require compensation for the

property that is taken. See id. at 20-25.
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As shown below, this radical new rule conflicts with Asbury and other
decisions of this Court. It presents a substantial constitutional issue that only this

Court can resolve. See Colson, 274 N.C. at 305, 163 S.E.2d at 383.

A. The Decision Below Conflicts with This Court’s Teachings.

In Asbury v. Town of Albemarle, this Court held that when a municipality

carries out proprietary functions, the General Assembly faces “the same
constitutional restraints that are placed upon it in respect of private corporations.”
162 N.C. at 253, 78 S.E. at 149. In a proprietary setting, a municipality has the
same rights and duties that a private corporation has. Id.’

These principies bar the General Assembly from taking away a
municipality’s proprietary assets. Id. at 254, 78 S.E. at 149. Asbury held that the
General Assembly may “shape . . . municipal organizations,” but cannot control
property that a municipality “has acquired, or the rights in the nature of property

which have been conferred upon it.” Id. at 254, 78 S.E. at 150 (quoting People ex

7 Since Asbury, this Court has continued to recognize the distinction between

governmental and proprietary functions. See Candler v. City of Asheville, 247
N.C. 398, 406, 101 S.E.2d 470, 476 (1958) (quoting Asbury); Holmes v. City of
Fayetteville, 197 N.C. 740, 747, 150 S.E. 624, 627 (1929) (“[Tlhe exercise of
powers for private advantage of the City is subject to the same rules that govern
individuals and private corporations.”).

Likewise, the Court has recognized that in proprietary settings, a
municipality has no sovereign immunity from tort liability. See, e.g., Estate of
Williams ex rel. Overton v. Pasquotank Cty. Parks & Recreation Dep’t, 366 N.C.
195, 199-200, 732 S.E.2d 137, 141 (2012).
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rel. Le Roy v. Hurlbut, 24 Mich. 44, 104 (1871)). Thus, the legislature cannot take

assets from a city’s taxpayers and donate those assets to another municipality,
“giv|[ing] something for nothing.” Id. at 252, 78 S.E. at 149.
The assets protected by this rule include Asheville’s water system. When a

municipality operates a water system, it carries out a proprietary function on behalf

of its taxpayers. See, e.g., Fussell v. N.C. Farm Bureau Mut. Ins. Co., 364 N.C.

222, 225; 695 S.E.2d 437, 440 (2010); Mosseller v. City of Asheville, 267 N.C.

104, 107, 147 S.E.2d 558, 561 (1966). Under Asbury, then, the General Assembly
cannot take the City’s property—the water system in which the community has
invested—without just compensation. Asbury, 162 N.C. at 2‘53—54, 78 S.E. at 149.
Indeed, the protection of municipal property is so firmly rooted in North
Carolina law that this Court has required just compensation even when a local

entity was not acting in a proprietary capacity. In State Highway Commission v.

Greensboro City Board of Education, the Court ordered the State to compensate a

school board for taking its land. See 265 N.C. 35, 49, 143 S.E.2d 87, 98 (1965).
The Court stressed that “our organic law provides that just compensation shall be
paid for property so appropriated.” Id. at 46, 143 S.E.2d at 95.

For all of these reasons, Asbury and other decisions bar the uncompensated

taking of the City’s water system.
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The Court of Appeals, however, did not discuss Asbury in its takings
analysis. See slip op. at 20-24. Instead, the court cited a pre-Asbury decision for

the proposition that the State may involuntarily transfer a city’s water system. Id.

at 21 (citing Brockenbrough v. Bd. of Water Comm’rs, 134 N.C. 1, 19, 46 S.E. 28,

33 (1903)).

Brockenbrough did not authorize such an involuntary taking. Instead, it |
stated that a city did not violate the state constitution by voluntarily transferring its
water system to a board that would operate the system “for and in the name of” the

city. Brockenbrough, 134 N.C. at 3, 46 S.E. at 28; see id. at 20, 46 S.E. at 34.

Even if Brockenbrough applied here, moreover, it would still be limited by
- Asbury—the seminal decision, ten years later, that recognized the property rights
of municipalities that act in a propriétary capacity.

B.  The Court of Appeals Relied on Out-of-State Authority to Abrogate
Asbury.

Instead of applying Asbury, the Court of Appeals relied on out-of-state cases
that interpret other constitutions. Slip op. at 21 -23. That reasoning
misapprehended the law in two important respects.

First, the out-of-state cases the court cited do not address the City’s rights

under the North Carolina Constitution. Thus, they cannot take precedence over

Asbury. See State v. Jones, 305 N.C. 520, 525, 290 S.E.2d 675, 678 (1982)-.
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Second, the court overlooked more recent out-of-state authorities that
reinforce the Asbury rule. For example, the Supreme Court of Delaware, adopting
the majority rule, has held that “property which is held in a proprietary capacity

cannot be taken by the State unless just compensation is paid.” New Castle Cty.

Sch. Dist. v. State, 424 A.2d 15, 17 (Del. 1980). Other courts across the country

agree. Sce, e.g., People ex rel. Dep’t of Pub. Works v. City of L.A.. 33 Cal. Rptr.

797, 800 (Ct. App. 1963); Town of Winchester v. Cox, 26 A.2d 592, 594-95

(Conn. 1942); Town of Peru v. State, 315 N.Y.S.2d 775, 776 (App. Div. 1970).

In sum, article I, section 19 protects municipalities that operate in a
proprietary capacity, as well as municipal taxpayers, against takings without just
compensation. The contrary opinion of the Court of Appeals will cause serious
confusion in our state’s jurisprudence.

C. The New Rule Announced by the Court of Appeals Has Not Yet Been
Conclusively Addressed.

The century-old decision in Asbury is this Court’s last direct word on
takings of a municipality’s proprietary assets. Takings of similar assets appear
likely to recur. By reviewing this case and rejecting the reasoning below, the

Court can reaffirm its important teachings in this area.
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PETITION FOR DISCRETIONARY REVIEW

For reasons similar to those explained above, this case meets all of the

criteria for discretionary review under N.C. Gen. Stat. § 7A-31{c).

REASONS WHY CERTIFICATION SHOULD ISSUE

L. THIS CASE, AND THE BROADER ISSUES IT RAISES, HAVE
SIGNIFICANT PUBLIC INTEREST.

This case will decide the fate of a water system operated by a major North
Carolina city—a water system with hundreds of millions of dollars in assets. (R pp
79, 164) It involves the possible transfer of thousands of acres of land, water
rights, and infrastructure in which City taxpayers have invested for over a century.
(R pp 63, 151, 159; Doc. Ex. 2, 591, 597-600) This case also threatens those
taxpayers’ ability to govern their water system. See Act sec. 2, § 162A-85.3, 2013
N.C. Sess. Laws at 120-21. For all of these reasons, the citizens of Asheville are
keenly interested in this appeal.

This appeal is also of great interest to municipalities and taxpayers
throughout the state. This case will decide whether article II, section 24 and article
I, section 19 are viable limits on takings of local governments’ proprietary assets.
Those assets are found throughout the state. For example, more than 360
municipalities own water systems that serve over 5.1 million North Carolinians.

Brief for the North Carolina League of Municipalities as Amicus Curiae
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Supporting the City at 6-7, City of Asheville v. State, No. COA14-1255 (N.C. Ct.

App. May 1, 2015).

In the wake of the decision here, municipalities are questioning the security
of these infrastructure investments, as well as the wisdom of any further
investments. Id. at 7-9. “With the potential for being unceremoniously divested of
their assets, citizens are unlikely to support future investment in public enterprise
systenis; concomitantly, municipal officials are unlikely to take the political and
financial risks inherent in making such expenditures.” Id. at 7.

Municipalities and investors are also concerned about the potential impact of
this decision on municipal bonds. Cities like Asheville service their bond debt
through revenue from their proprietary enterprises, such as the water system here.
(See R pp 69-71) The Act threatens the stability of these revenues, increasing risks
for bondholders and creating higher borrowing costs for North Carolina’s local
governments. League Amicus Br. 8; Doc. Ex. 391-93. Higher borrowing costs
mean reduced infrastructure investment or higher taxes.

Finally, this case has received significant statewide media attention.® This
media attention is no surprise, given the high stakes of this case and the intense

public interest in it.

8 See, e.g., Appeals court declines to hear ruling in Asheville water,

Associated Press (Nov. 11, 2015), http://www.wral.com/appeals-court-declines-to-
hear-ruling-in-asheville-water/15102470/; Stephen Kindland, Panel Discusses
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iI.  THIS APPEAL INVOLVES LEGAL PRINCIPLES OF MAJOR
SIGNIFICANCE TO THE JURISPRUDENCE OF THIS STATE.

As the above notice of appeal shows, this case involves several important

.issues of law. For example:

The case involves an interpretation of article II, section 24 that allows
artful drafting to defeat the purpose of this provision.

It involves an interpretation of article II, section 24 that equates
“relating to” with “regulating,” even though those distinct phrases are
jﬁxtaposed within the same constitutional section.

It involves the dubious conclusion that a statute that shifts the
governance of a single water system is not a local law relating to
health and sanitation.

It involves the meaning of the subject-matter tests in article I1, section
24—an issue that is also before this Court in Boone.

Finally, it involves a ruling that destroys the takings protections for

municipalities and their taxpayers under article I, section 19.

“Who Owns WNC’s Water?”, Hendersonville Times-News {(Oct. 22, 2015),

http://www .blueridgenow.com/article/20151022/NEWS/151029924; Mark Binker,
Appeals court: Asheville Water System Transfer Constitutional, WRAL.com (Oct.

6, 2015), http://www.wral.com/appeals-court-asheville-water-system-transfer-
constitutional/14951463/; Mark Barrett, Asheville Can Keep Water System, Judge
Says, Asheville Citizen-Times (June 9, 2014), http://www citizen-
times.com/story/news/local/2014/06/09/asheville-can-keep-water-system-judge-
says/10252961/.
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In sum, this appeal will have a major impact on the legal relationship

between municipalities and other parts of our state government. An appeal with

that impact is critically important to the jurisprudence of this state.

II. THE DECISION BELOW CONFLICTS WITH THIS COURT’S
DECISIONS. ’

In addition, the decision of the Court of Appeals conflicts with multiple
~ decisions of this Court. As shown above, it conflicts with at least the following

holdings:

o A court may not interpret article II, section 24 in a way that defeats its

remedial purpose. See Board of Health, 220 N.C. at 143, 16 S.E.2d at

679.
» A court should not interpret differing phrases in the same provision as

if they meant the same thing. See Crawford, 13 N.C. (2 Dev.) at 427.

o Water and sewer services are inherently related to health and
~ sanitation. See, e.g., Lamb, 235 N.C. at 379, 70 S.E.2d at 203.
o Laws that shift the governance of health-related services are related to

health and sanitation. Sce, ¢.g., New Bern, 338 N.C. at 442, 450

S.E.2d at 742.
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e - Courts look to the practical effects of a law, not just its stated purpose,
to decide whether the law relates to health and sanitation. See, e.g.,
id. at 439-40, 450 S.E.2d at 740-41,

* The State may not take the proprietary assets of a municipality
without a public purpose and just compensation. Sec Asbury, 162

N.C. at 254, 78 S.E. at 149.

IV. IF RULE 15(h) APPLIES HERE, THIS CASE SATISFIES IT.

Finally, this case warrants review in its current procedural posture. See N.C.
R. App. P. 15(h).

The trial court did not reach two of the City’s claims—the City’s claims for
impairment of contract obligations. (R p 165) The Court of Appeals, likewise,
“d[id] not reach any conclusion regarding” those claims. Slip op. at 25. Asa
result, Appellate Rule 15(h) arguably applies here.’

If Rule 15(h) does apply, this case satisfics its requirements. A failure to

certify this appeal “would cause a delay in final adjudication which would

’ This conclusion is uncertain, because the Court of Appeals used varying

language on the status of the unreached claims. First, the court wrote that it
reached no conclusion on those claims. Slip op. at 25. Then, however, the court
wrote that “any argument . . . based on these claims for relief are {sic] waived.” Id.
at 26. In its petition for rehearing, the City sought clarification of this inconsistent
language. The court, however, denied the petition without addressing this issue.
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probably result in substantial ha?m” to the City of Asheville and other
municipalities. N.C. R. App. P. 15(h).

First, reviewing this case now will prevent a delay in its ﬁnai resolution. If
the Court refriews this case and applies the precedents (iiscussed above, the Court
will most likely reverse the Court of Appeals. If sé, the trial court’s summary -
| judgment and. permanent injunction will go back into effect, and this dispute Wil.l

be resolved. In contrast, if the Court declines review, the parties will continue to
battle in the trial court over the impairment-of-contract claims and other issues.
For these reasons, reviewing this case now is far more likely to resolve the case
than the opposite ruling would be.

Second, delaying the resolution of this case would causé substantial harm
As shown above, delay would continue the uncertainty for the parties here, as well

“as the many North Carolina municipalities that are gravely concerned about the

outcome of this case. That uncertainty is even casting doubt on the security of
North Carolina municipal bonds. (Doc. Ex. 391-93)

For these reasons, declining review would delay the final adjudication of this

case, harming Asheville, other municipalities, and bond investors.
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ISSUES TO BE BRIEFED

If the Court grants discretionary review, the City’s appeal will present the
following issues:
1. Did the Court of Appeals err by reversing the trial court’s judgment
and permanent injunction in favor of the City?
2. Did the Court of Appeals err in its description of the status of the

City’s claims on remand?

CONCLUSION

The City respectfully requests that the Court exercise jurisdiction over this
constitutional appeal. In the alternative, the City requests that the Court grant
discretionary review.

Respectfully submitted, this the 24th day of November, 2015.
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NOW COMES the State of Norfh Cai‘olina, by and through Roy Cooper, the
| Attorney General of the State of North Carolina, and the undermgned Special
Deputy Attorney General of the State of North Carolina, and respectfully moves
this Honorable Court to dismiss the purported appeal of the City. of Asheville
(hereinafter referre;i- to as thé “City”) from the unanimous decision of the North
Carolina Court of Appeals in City of Asheville v. Siate of North Carolfna,' No.
COA14-1255, slip op. (N.C. Ct. of App. decided Oct. 6, 2015) (hereinafter referred.
to as the “Court of Appeals’ Decision Below”), which purports to be based upon
substantial constitutional question-s | |

The State further respectfully moves this Honorable Court to deny the City’s
aiternatlve Petltxon for Discretionary Rev1ew of the Court of Appeals Decision
Below (hereinafter referred to as the City’s “PDR”).

The State Erespectfully urges the Court to dismiss the City"s purported appeal
~on the ground théﬁ the City has not presented this Court with any _subsfantial .
constitutional questions sufficient to support an appeal under N.C. Gen. Stat. §7A; |
30(1). With the exception of three issues which the City failed to raise in._ its brief
and arguments to the Court of Appeals, that court examined al/ of the issues now
raised by the City comprehensively and in detail and addressed each such issue
with c_aréfui consideration of all the controlling precedents. As to ﬁe three issues

which the C1ty neglected to raise and brief or even argue in the proceedings before
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the Court of Appeals, the City failed to allow that court to pass upon the merits of
those issues, such that it has no right to a second appeal concerning these issues
under N.C. Gen. Stat. §7A-30(1) (or under N.C, Gen. Stat. §7A—3i(c)). E.g.,. State
of North Cérolina v. Mitchell, 276 N.C. 404, 410, 172 S.E.2d 527, 530-31 (1970)
(The SUprelf;é Court will not pass upbn the merits of a litigant’s c.pn"éentiori that his
‘constitutional right hés been violated by a ruling or order of a lower court unless, at
the time the -alleged violation of such right occurred or was threatehe'd by a
proposed procedure, ruling or offer of evidence, ér at the earliest opportunity
thereafter, the litigant made an appropriate objection, excéb_tion or motion and
thereaﬁer preserved the constitutional question at each level of appellate reviev; by
an appropriate assignment of error and by argument in his brief.)

| Under these circumstances, there is no reason or need_ for this Céurt to
;:onsider thlS matter further. |

The éf;te élso respectfully urges the Court to deny the"Ci“cy:s PDR on the

gréund that tﬂé"‘"’_*Case does not meet any of the criteria set out in N.C. Gen. Stat.
§7A-31(c).

PROCEDURAL HISTORY

The City filed this lawsuit on 14 May 2013 alleging that North Carolina
Session Laws 2013-50 (hereinafter referred to as the “Act?), violates the North

Carolina and the United States constitutions. (R. 2, 13-21) On the same day, the
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Honorable Donald W. Stephens entered a Temporary Restraining Order enjoining
the State from implementing or enforcing the Act (the “TRO”). (R. 38)

The case was thereafter assigned to the Honorable Howard E. Manning, Jr.,
Superior Court Judge. By agreement, t_he parties extended the TRO pending a
hearing on the City’s Motion for a Preliminary Injunction and the 'Staté filed a
Motion to Dismiss the City’s Complaint pursuant to Rules 12(b)(1) and 12(5)(6) of
. the North C?rolina Rules of Civil Procedure. (R. 42, 43, 54, 48)

Folloﬁ(ing a 6 September 2013 hearing, the trial court _e_ntgred a Consent
Order establishigg a discovery schedule, permitting the City to file an a,me-nded.
" complaint, continuingh the TRO and establishing a schedule for the ﬁling of
summary judgment motions. R. 108)

On 2 October 2013, the City filed its Amended Compléint. On 29 October
2013, the Metropolitan Sewerage District of Buncombe County, North Carolina
| (hereinafter sometimes referred to as the “MSDBC”) filed its Answer to the City’s.
Amended Complaint. On 7 November 2013, the State filed its Motion to Dismiss
and Answet to the City’s Amended Complaint. On 27 February 2014, the City
ﬁle;d its M&_ti‘pn for Partial Summary Judgment. On the same day, the Staté filed |

its Motion for Summary Judgment. (R. 59, 113, 120, 143, 148)

The trial court held a hearing on the parties’ motions for summary judgment .

on 23 May 2014. (R. 160) Following that hearing, the trial court ent’eied a



“Memoran&um of Decision and Order Re: Summary Judgment” on 9 June 2014
(heremafter referred to as the “9 June Order”). (R. 157) Inits 9 June Order the
trial court held that the Act was unconstitutional on the grounds that (i) the Act’s
transfer prowsmn is a “local law” relating to health, sanitation and nennnavxgable
streams in violation of Article II, Section 24 of the North Carolina Conetitﬁtion; _
(_ii) the Act’s transfer provision violates the City’s rights under the Law of the Land |
- clause found in Article I, Section 19 of the North Carolina Constitution; and (iii) |
the Act’s transfer provision constitutes an unlawful taking of the City’s property
without just compensation in violation of Article I, Sections 19 and 35 of the North
Carolina 'Ceﬁstituﬁon. R. 157, 162-64) In its 9 June Order, the trial court
-expressly déCfined to rule on or otherwise adjudicate the City’s additional ciaims_
that the Act’s transfer provision unlawfully impairs the Clty s contractual
- obligations w1thﬁ1ts bondholders who provided financing for the water system in
violation of Article I, Section 10 of the United States Constitution, Article I,
Section 19 of the North Carolina Constitution and N.C. Gen. Stat. §159-93. (R.
'1__57, 164-65)

On 8 July 2014, the State timely ﬁied its Notice of Appeal of the 9 Jﬁne
Order. (R. 168) |

Altﬁq’_ugh the trial court’s decision declining to rule on the City’s '_thr'ee-' |
claims ﬁleci pureuant to Article I, Section 10 of the United States Cons_titution,-

i
1

|
|
|
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Article I, Section 19 of the North Carolina Constitution and N.C. Ge’n.. Stat. §159-
93 constituted an adverse ruling as to the City, it did not appeal from that ruling by
the trial court. -

On 20 February 2015, the State filed its initial brief w1th the Court of
Appeals in sﬁpport of its request that that court reverse the trial’ court’s 9 June
Order and vacate__ its injunctio_n. | |

On 24 April 2015, the City filed its responsive brief with the Court of
Appeals. In that Brief, the City made a series of arguments in support of the trial :
court’s 9 June Order; however,_ the City elected not to argué as an alternatiye basis
. dn which the trial court’s judgment and injunction might be upheld that the Act
unlawfully impaired the City’s contractual obligations to its bondholders in_ :
' i;iolatioﬁ of either Article I, Section 10 of the United States Constitution, Atticle I, |
Section 19 of the North Carolina Constitution or N.C. Gen, Stat. §159 93, Court of
Appeals’ Decxsxon at 6 n, 2, 25-26.

The State filed its reply brief in further support of its appeal on 1.I May |
2015. | |

Afier the State and the City had briefed the case to the Coutt of Appeals, that
court heard oral ai'guments on 3 June 2015. Court of Appeals’ Decision Below at
1. On 6 October 2015, the Court of Appeals issued a decision authored b_y the

Honorable R. dhristopher Dillon, in which the Honorable Ann Marie Calabria and
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the Honorable Rlck Elmore concurred, reversing the trial court’s judgment. In its

~decision, the Court of Appeals did not reach or decide the question whether the Act

was a local law, Court of Appeals’ Decision Below at 11, but held that, even if the

Act were a local law, it does not violate Article II, Sectlon 24, Artlcle I, Sectlon 19 j
or Artlcle I, Sectlon 35 of the North Carolina Constitutlon Court of Appeals
Demsmn at 1, 5-6 In addltlon, the Court of Appeals held that by fallmg to present
'any argument regardmg Artzcle I Section 10 of the United States Constitution,”

Artlcle I, Sectlon 19 of the North Carolina Constitution or N.C. Gen Stat. §159-93'

~as one or more alternatxve bases for supporting the decision of the tnal eourt, the. -

City had wa1ved these three issues and had failed to preserve them for appeal

Court of Appeals Dec131on at 6 n. 2, 25-26.

THE RELEVANT FACTS
Introduction and Background |
By its lawsmt against the State, the City sought a declaratlon that Sessmn
' Laws 2013- 50 entltled “An Act to Promote the Provzszon of Reglonal Water and'
| Sewer Services by Transferring Ownership and Operation of Certain Public Water o
and Sewer _Systel'ns' to -a Metropelitan Water and sewe;ragé .]})istr'iet',” is
| qnconstitutiehal ‘_un_c_lef the North Carolina and United States eenstitutiOns. ®R. 59,

’;1-79) In the alternative, the City sought a declaration that, if implemer_z"ced,'the |
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~Act would effect a taking of the City’s private property for which it would be
entitied to ci;)_mp.énsation. (R. 79-80)

The Water System at Issue

The Cityi)perates a water treatment and distribution system for the treatment
ah_d supply of water and _'for the operation of sanitary disposal systis:ms for
individuals and eniiiies within its corporate limits and for individuals and entities
outside its corporate limits, Ciiy of Asheville v. State of North Carolina, 192 N.C.. :
App. 1, 4, 665 S.E.2d 103, 109 (2008), app. dismissed and rev. denied, 363 N.C.
123, 672 S.E.2d 685 (2009). The system serves the City, approximately 60% of
Bj-uncombe, County and part of Henderson County. Thus, the water system sérves
piiople liviﬁ}g in the region surrounding the City.

~ As the City .acknowledged in its Brief to the Court of Appeals, the water . -
system has been paid for by many pedple other than just the City’s residents. In
this regard, the City’s Brief notes that “[tlhe Water System has been built and
maintairied ... usiilg a combination of taxes, service fees, connection charges,
bonded debt, various federal and state grants, contributions from Buncombe
Cqunty and conveyance by dedication or deed from property oﬁheré and
developers. (City’s Brief at page 3) In addition, the water system has been
_ -fmanced thirough tax-exempt bond financing, a form of financing that is rela‘iively._

inexpensivel’-'precisely because it is subsidized by all taxpayers, whei'ever they may
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- be located. Furthermore, although the City’s revenue bonds for the water system
provide that the State 1s not legally liable to pay off the bond indebtedness in the
event of a default by the City, as a pfact’ical matter, the credit rating of the State |
Would be 'é(.) adversely affected by any such default that it seems likely that the =
State and 1ts faxpayers would ﬁltimately conclude that they had ni)__ choice but to
pay off any such default indebtednesé. Thus, in reality, the wafef s‘y.stem at iégue in
this case has bééh paid for by and is the “property” of the people of this State.

The Metropolitan Sewerage District of Buncombe County

Like a muniéipal corporation, the MSDBC is a politi.cal subdivision of the
State authorized by the General Assembly and organized pursuant to N.C. Gen.
Stat. §§162-64, et seq. It was established in 1962 by the; North Carolina State
Stream' 'Sénitation Committee to construct and operate facilities for the treatment

and disposgl of sewage generated by the political subdivisions comprising the

MSDBC. S’gg http://www.msdbe.org/aboutus.php.
The MSDBC treats and disposes of sewerage generated by the following 16
political subdivisions located in Buncombe County:

City of Asheville

Town of Montreat

Beaverdam Water & Sewer District
Enka-Candler Water & Sewer District
Town of Biltmore Forest

Fairview Sanitary Sewer District
Town of Black Mountain



. Skyland Sanitary Sewer District
 Busbee Sanitary Sewer District
Swannanoa Water & Sewer District
Caney Valley Sanitary Sewer District
Woodfin Sanitary Water & Sewer District
Crescent Hill Sanitary Sewer District
Town of Weaverville
Venable Sanitary District
Town of Woodfin

d.

The MSDBC’s governing board consists of twelve members, three of whom
are from Buncombe County, three of whom are from the City, one of whom is |
- from the W;SQdﬂfl Sanitary Water & Sewer District and one of whom is from each
of the Towns _:Qf Biltmore Fo_rést, Black Mountain, Montreat, Weaverville .and
Woodfin. Id.

The MSDBC operateé and maintains a 40-million gallon per day wastewater
treatment plant to treat raw.' sewage and industrial wasteWater collected in ‘a
network of collector sewers. Id. It also operates and maintains approximately 60
‘miles of interceptor sewers that connect such sewers to the treatment plant. Id.

| The MSDBC covers approximately 180 square miles ar_ld serves over 50,000
billed cu‘sftomers and an estimated population of 125,000 people.

http://www.iﬁsdbc.org/documents/SPARzo13.p df The MSDBC’s collection

system includes 991 miles of public sanitary sewer lines, 32 public pump stations -

and approximately 28,000 manhole access points. Id,
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In '2013, the MSDBC’s Wéstewater Reclamation ~Facility = treated
approximatély 8 billion gallons of wastewater. Id It serves’ over 50,000
residential and commercial customers and over 22 signiﬁcan‘t'-i"’ﬁa;stries.. Id In
2013, it treated an average daily flow of 21.9 million gallons. /d

| The Act

The Act recognizes that “regional water and sewer systems provide reliable,.
cost-effective, high-quality water and sewer services to a wide range of residential
and institutional customers.” It further recognizes that “regional solutions” to.
;Jrobl'ems relatiﬁg to large public water and sewer systems are valuable to the effort
to ensure that the citizens and businesses of this State have.éccess to the highes;
qﬁality serv:ibes. {(Rule 9(d) Documentary Exhibits [“DE"], 221-27) T

In ﬁJﬁherénce of these aims, the Act creates a new tyl;;(-)f political entity, |
known as a mé&épolitm water and sewerage district (hereinafter referred to as an
“MWSD”).

Section i(a)r of the Act, _referred to by the Court of Appeals as the Act’s
“transfer provision,” provides that: |

All assets, real and personal, tangible and intangible, aﬁd
all outstanding debts of any public water system meeting
all of the following criteria are by operation of law
transferred to the metropolitan sewerage district
i operating in the county where the public water system is

. located, to be operated as a Metropolitan Water and
' Sewerage District: :

i,
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(1) The public water system is owned and operated by
a municipality located in a county where a
metropolitan sewerage district is operating.

(2) The public water system has not been issued a
certificate for an interbasin transfer.!

;'(3) The public water system serves a population
i greater ‘than 120,000 people, according to data
submitted pursuant to G.S. 143-355(1).

Significantly, once thé Act is implemented, the assets and liabilities' of the
publicly owned watef system heretofore operated by the City will be transferred
from the City, a political subdivision of the State, to what will then become the
Metropdlitan Water and SeWerage District of Buncombe County (herehlaﬁer
sometimes referred to as the “MWSDBC”), another political subdivision of the
Stﬁte. ‘The water system will continue to be publicly owned and operated. | As
explained in the Act, the residents of the City will be politically represented on the
MWSDBC,% which will be politically accountable to them and to the Gene_ral_ |
- Assembly for its operatjon of the combined water and Sewerage system.
Moreover, as also explained 1n the Act, following the transfer o_f the water system
aﬁd ifs debts to the.MWSDBC, thé City’s residents will continue to be se_rvéd in

exactly the same way as they have been previously and as they are now by exactly

' The interbasin transfer provision of the Act (Section 1(a)(2)) was repea.led by
Sessmn Laws 2013-388.
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the same water system. Hence, the City’s residents will not be required bﬁr reason
of the transfer pfovision of the Act to construct or pay for a replacement or new
water (or sewerage) system. And, as explained below, the recipient of the water
system — the MWSDBC — will be a governmental entity that has been in existence |
and operation for over a half century and which has a bond rating that is as high as |
the City’s,

What will change following the transfer of the water system to the.
MWSDBC wdl be the governance of that system. Indeed, the heart of the Act is
not its. trans:fgr pl;ovision, but rather its provisions dealing with the newly créat’ed
metropolitan fa’va:ter and sewerage districtr and the governance of this district, found
in Section 2 of the Act, Following the transfer of the assets, liabilities and other
leigations of the water system to the MSDBC, that metropolitan sewerage dis‘trict. |
will become a metropolitan water and sewerage district. The. Act provides that this
MWSD shall be governed by a district board that shall be representative not only
of the residents of the municipality that formetly operated the water system, but
also of the residents living in the other municipalities located in the water system’s
_ser-vice areég, ‘as ‘w.ell as the county residents living within the water system’s
service area. ',.‘N.C. Gen. Stat. §162A-85.3, as revised by the Act, -

The Aé?-‘gives the members of this MWSD district board, who will be

broadly selected from the water system’s entire service area, control over the tax .
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rates to be charged for water and sewer services and the rates and charges for
services within the newly eétablished MWSD. N.C. Gen. Stat. _§'§1762A-8'5._9" and |
85.13, as réyised be‘the Act. The Act also strictly forbids price discrimination
- against customers who reside outside the territorial boundariés of the MWSD but

- who receive services from the MWSD, Id.

The Alleged Risks Posed to the Water System’s Bondholders by the Act

In its Notice of Appeal and PDR, the City states, without citatién to any fact,.
that the Act is causing uncertainty and increased financial risks for municipalities,
taxpayers and capital markets. The best way to ascertain the actual level of
ﬁncertaintjz and risk that the Act poses to taxpayers, investors and the capital

markets is to review how the capital markets have actually reacted to the Act. On

the date thé Act was enaéted,- the 2005 Series Asheville, N‘érth' Carolina Water

System Reventie Bonds carried a credit rating of Aa2 from Moody’s and AA from
Standard & Poor’s. (R. 11 [Complaint, § 24])

An online search of Mof)dy’s and Standard & Poor’s rating services since 14
May 2013 reveals no downgrade in either of these éredit ratings. See

https://www.moodys.com/page/search.aspx?rd=&ed=&tb=1&sb=&sd=0&po=0&p

s=10&std=& end=&rk=0&lang=en&cy=global&ibo=&spk=&kw=Asheville%2c+

N(_)'rth+Cairolina+Water+Svstem+Revenue+Bonds%2c+Series+2005 and
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fip://ftp ashevillenc.gov/Water/Asheville-Moffitt-HB-925-Info-Request/01-

Financial%20Stability/SPReport-2007 WaterSystemBonds,pdf 2

The MSDBC’s own bond credit rating is equal to the City’s. On 26 March -
2013, the capital markets assigned a credit rating of “AA+; Outlook Stable” to the

MSDBC’s outstanding bonds. See http://www.marketwatch.com/story/fitch-rates-

metro-sewerage-dist-of-buncombe-cty-nc; and

http://www.bqsinesswire. com/news/home/20130326006390/en/F iich-Rates—Met_l'_g-_

Sewerage-Dist-ﬁgncombe. On 28 March 2013, Moody’s assigned an Aa2 credit

2 Rule 201 of the North Carolina Rules of Evidence, entitled “Judicial notice of
adjudlcatlve facts,” provides, in relevant part, that: :

(b) Kinds of facts. -- A judicially noticed fact must be one not subject
to reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot
- reasonably be questioned.

(c) When discretionary. -- A court may take judicial notice, whether
requested or not.

(d) When mandatory. -- A court shall take judicial notice 1f requested
by a party and supplied with the necessary information.

See also, e.g.,. Smith v. Beaufort County Hospital Association, 141 N.C. App. 203,

211, 540 S.E.2d-775, 780 (2000), rev. denied, 353 N.C. 381, 547 S.E.2d 435, aff’'d

per curiam, 354 N.C. 212, 552 S.E.2d 139 (2001) (trial court properly took judicial

notice of the number of times plaintiff law firm had participated in litigation in
North Carolina by relying on information supplied by the North Carolina Bar

Association, inasmuch as that information is capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be

questioned); 1-2 Brandis and Broun on North Carolina Evidence, Judicial Notice

in General, §24 (2013).
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i

rating to thé"MSi)"’S $30.105 million Sewer System Revenue Refunding Bonds,

Series 2013. Ség http://_www.mﬂnicipalﬁbnds.com/bonds/issue/l205321(32.

Perhaps even more telling, at no time since the inception of this litigation.
has the Trustee for the City’s .water system revenue bonds, whose function it is to |
protect the interests of the bOﬁdholders, ever expressed to the court any cmcefn '
about any. alleged risks _pésed to the bondholders by the Act and he has never
- attempted to intervene in this litigation, play any role in this litigation or even take

a side in this litigation.’

3 Beyond all this, if the City actually believed that the Act posed a threat to a
municipality’s ability to finance public enterprises through the sale of tax-exempt
revenue bonds, one would- expect that it would have actively appealéd and
vigorously argued concerring the trial court’s refusal to rule on the issue whether
the Act’s transfer provision unlawfully impaired its contractual obligations to its
bondholders in violation of Article I, Section 10 of the United States Constitution,
Atticle I, Section 19 of the North Carolina Constitution and N.C. Gen. Stat, §159-
93. As noted elsewhere in this Motion and Response, however, the City filed no
such appeal and did not even argue these issues to the Court of Appeals as an
alternative basis for upholding the trial court’s injunction. Court of Appeals’
Decision Below at 6 n. 2, 25-26. The City’s failure to appeal this aspect of the trial
court’s 9 June Order and its complete silence regarding these matters in the
proceedings before the Court of Appeals speaks volumes about the degree to which
it really believes that the Act poses a threat to bondholders and tax-exempt bond
financing of public enterprises.
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Previous Legislative Attempts to Restrain the City in its
Operation of the Water System and Previous Litigation

- Between the City and its County Water Customers Over
the City’s Operation of the Water System

As no:tqid above, the City sells water not only to its own residents, but also to
the residents-(.)f% Puncombe County and some of the residents of H;nderson-CQunty.
There has been:.;n 6ngoing dispute between these county water cﬁétotﬁers‘ and the
City for .the past 80 years concerning the City’s operation énd use of the Watef
system, including complaints that the City charges substantially higher prices for
water to county customers than to City customers, despite the fact that county
_taxpayers helped finance significant parts of the water system, aﬁd complaints that
the City was taking monies from its operation of the water system and spending
. them _On pté)j'ec':ts that benefitted the City’s residents only (rather than reinvgstir__xg .
those monies'in the water system). - |

These é‘o_rgplaints have prompted the General Assembly on three occasions
to enact attempted reform legislation designed to restrain the City ffom engaging in
- these and other practices. See generally City of Asheville, 192 N.C. App. at 4-5,
665 S.E.2d at 109. These legislative enactments took the form of three session |
laws (hereinafter collectively referred to as “the Sullivan Acts”): (i) House Bill

931, Chapter 399 of the 1933 Public-Local Laws (“Sullivan I"); (ii) Session Laws

2005-140 (“Sullivan II); and (iii) Session Laws 2005-139 (“Sullivan III). Id.

+
i .
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Sullivan I, entitled “An Act to Regulate Charges Made by the City of
Asheville for Water Consumed in Buncombe County Water Districts,” sought to
rprevem': the City from.charging higher water rates to county customers than to City
- customers where the water mains leading to the county customers had been paid
~ for and were maintained with county tax monies. Thus, Sullivan I was a Iegislatiye a
attempt to deal with -price discrirﬁination bj the City against county water
customers, 1’- .

Sullivan II, entitled “An Act Regarding Water Rates in Buncombe Co.unty,’_’
- represented another attempt by the General Assembly to deal with this chronic
Cify—county price discriniination problem.

Finally, Sullivan 111, entitled “An Act Regarding the Operation of Pﬁbli_c_:
Enterprises by the City of Asheville,” modified N.C. Gen. Stat. §'§16:0A—3 12,
160A-31(a) and. 160A-58.1(c). That portion of Sullivan III which modified N.C.
- Gen. Stat. ;§160A-3 12 represented yet another legislative attempt to deal with this_
City-count}; price discrimination problem. It also attempted to deal with. the
complaint that A;'sheville was taking money from the operation of thé water system
and spending iton things other than the water systein.

The City’s response to the three Sullivan Acts was to challenge each one in
court and to claim that they were unconstitutional. Candler v. City of A‘;h_éville-,-

247 N.C. 398, 101 S.E:2d 470 (1958); City of Asheville. In those cases, this Court
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and the North Carolina Court of Appeals upheld the constitutionality of all the

iz ..
T

- Sullivan Acts.

MOTION TO DISMISS APPEAL

The City’s arguments in support of its attempted appeal purportedly based
on the existence of suBstantial constitutional questions overlap substéntiallS/ with
its argUmenté in support of its PDR. Consequently, the State will discuss these
- purported substantial constitutional questions in detail in responding to the City’s
PDR.

As a general matter, however, the State notes ét this point that the Ci_ty has
failed to derﬁérigtyate that this case presents any substantial question arising unde_ar
either the United States Constltutlon or the North Carolina Constltutlon ' An
| appellant seeking review by thls Court as a matter of right on the ground that a
substantial constitutional question is involved must alleg‘e and - show the
ihvolvement of such a question or suffer dismissal. State of North Carolina v.

- Colson, 274 N.C. 295, 305, 163 S.E.2d 376, 383 (1968), cert. denied, 393 U.S.

* Indeed, as pointed out above, the City failed to raise its only federal constitutional

issue in its appeal to the Court of Appeals below. That constitutional issue was .

whether the transfer provision of the Act unlawfully impairs the City’s contractual
obligations with its bondholders in violation of Article I, Section ‘10 of the United
States Constitution (as well as Article I, Section 19 of the North Carolina
Constitution and N.C. Gen. Stat. §159-93). By failing to raise this issue before the
Court of Appeals, the City failed to give that court an opportunity to pass on this
issue, thereby waiving the issue and failing to presetve it for appellate review.
Court of Appeals’ Decision Below at 6 n. 2, 25-26.



20

1087, 89 S. Ct. 876, 21 L. Ed. 2d 780 (1969). The question must be real and
substantial, rather than superficial aﬁd frivolous. Id. It must be a_:const'itUtional
~ question Wh.i,Ch '-has_ not already been the subject of ,ugq;lclusiVe judicial
determination.. Id Mere rnouj;hing of constitutional phrases like ‘due process of
. law’ and ‘equal protection of the law’ will not avoid dismissal. Id. See al_@so' Bun@ ‘
V. Ayscue, 276 NC 81, 84, 171 S.E.Zd 1, 3 (1969); Thompson v. ﬂtompsoﬁ, 288
N.C. 120, 121, 215 S.E.2d 606, 607 (1975). |
In addition, an appellant seeking review by this Court as a matfer or right
under N.C. Gen. Stat. §7A-30 on the ground that a substantial con's'titutiqnal :
question is involved must sho'\& that he preserved the constitutional question at
each level ;of appellate review by an appropriate assignment of error and by
a’i'gament iniihi.s Briéf. State of North Carolina v Mitchell, 276 »N.C.€5404', 410., 172 o

S.E.2d 527, 5'3&1_,-3'1 (1970) (where this Court stated that: “This Court will not pass

upon the merits of a litigant’s contention that his constitutional right has been. = .

violated by a ruling or order of a lower court, unless, at the time the alleged
violatioﬁ of such right occurred or was threatened by a propoéed procedure, fuling-
or offer of evidence, :or_ at fhe eafliest opportunity thereafter, the litigant made an
appropriate objection, exception or motion and thereafter preserved i:he '
_cohstitutidhal question at each level of ‘appéllate review by an appropriate

assignment of error and by argument in his brief.”).
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When this Court reviews a case pursuant to N.C. Gén. Stat. §7A-30, its
.re_view “is restricted to rulings of the Court of Appeals” and “only the decision of
[the Court of Appeals] is before us for review.” State of North Carolina v.

Williams, 274 N.C. 328, 333, 163 S.E.2d 353, 356 (1968). -

| The City failed to brief or even argue to the Court of Appeals the questions
whether the:’.._Act‘ unlawfully impairs the City’s contractual obligations with its |
‘bondholders in_griolatit)n of Article 1, Section 10 of the United States Constitution,
Article 1L Section 19 of the North Carolina Constitution and/or N.C. Gen. Stat.
§159-93.° Court of Appeals’ Decision Below at 6 n. 2, 25-26. By failing to do so, |
f;he City did not g.i_v.e the Court of Appeals an opportunity to coﬁsider and pasé
upon these questions. Under these circumstances, to the extent that the City_’s
?urp’brted Notice of Appeal seeks a second appeal as to these questions, it should =
be dismissed. o

Beyond these three questions, which the Ci_ty failed to preserve for _appea_l_
and wai_ved; the Court of Appeals’ Decision Below fully addresséd the questions
now raised by .the City in its purported appeal and PDR. Those questions were
éorreé_tly determined by the Court of Appeals consistent wn"h controlling

~ precedents. As a result, no substantial constitutional question remains for this

* The City also failed to take an appeal of that aspect of the trial court’s 9 June
Order which declined to adjudicate these three claims made by the City.
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Court to resolve. Accordingly, this Court should dismiss the City’s purported
-appeal under N.C. Gen. Stat. §7A-30(1).

RESPONSE IN OPPOSITION TO THE CITY’S
ALTERNATIVE PETITION FOR DISCRETIONARY
REVIEW OF CONSTITUTIONAL ISSUES
PURSUANT TO N.C. GEN. STAT, §7A-31 AND
APPELLATE RULE 15

REASONS WHY CERTIFICATION SHOULD NOT ISSUE

This Court should not -.grant' the City’s PDR because the City cannot meet

the requirements of N.C. Gen. Stat. §7A-31 for discretionary review. Given the
| well-reasonéd_ dééision of the Court of Appeals on the issu‘es__that”':the Cxty now
raises through' its purported appeal and PDR, and given that the Court of Appeals
relied in its decision on directly applicable controlling legal precedents, the issues
now presented to this Court by the City have been properly addressed and thé
correct result reached. There is no conflict between the Court of Appeals’
Decision Below and any of this Court’s prior precedents. Certification of a matter
on £he grounds of significant public interest is appropriate only when there are
ﬁnresolved legal issues worthy of this Court’s attention. Nore of the issues_raise}d
1VESy the Clty has significant ?ublic interest and the case does not involve legal
principles o.fq"maj"or significance to the jurisprudence of the State, ‘1'3See N.C. Gen.
Stat. §7A+31fé)’;= Furthermore, as demonstrated below, not one of the arguments

made by the City in support of its purported appeal and its PDR has merit.



Accordingly, and for the reasons set forth more fully below, this Court
should dismiss the City’s purported appeal and deny its PDR.

.EACH OF THE ARGUMENTS MADE BY THE CITY
"IN SUPPORT OF ITS PURPORTED APPEAL AND
ITS PDR IS WITHOUT MERIT AND NONE
JUSTIFIES A SECOND APPEAL BY THE CITY: "+

L

The  Analysis Employed by the Court of Appeals
Concering the Issue Whether a Statute Violates Article
11, Section 24(1)(a) of the North Carolina Constitution on
the Ground That it “Relates to” Health, Sanitation and
Non-Navigable Streams Was Entirely Consistent With
This Court’s Prior Decisions.

In its purported _appéai and its PDR, the City claims that the Cburt of
Appeals applied an overly literal and simplistic mode of analysis to the Act,
thereby def{eating the puréose 6f Article II, Section 24 of the Sfat_e_ Constitution. In
fact, nothin"g";coulldl be less true. The Court of Appeals did not, as the City claims,
merely grope for “unsubstanﬁal distinctions” (City’s Appeal and PDR at page 11)
or reach its decision afte.f quickly concluding that the Act’s text did nét include the
exact words “health,” “sanitation” or “non-navigable streams.’; (City’s Appeal and
PbR at page 11) |
in reaching its decision, the Court of Appeals went much deeper than this
| and asked itself what the General Assembly sought to accomplish through the Act.

It did this'by studying the text of the Act as a whole and concluded — correctly — .
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that the Act not only does not speciﬁcaily mention the words “health,” “sanitation”
or “non-navigable streams,” but that the heart (and bulk) of the Act deals with
something altogether different from health, sanitation and/or non-navigable
streams — j.e, issues going directly fo the quality 6f services rendered and the
governance of the water system at issue héfe. Eg Court of Appeals’ Decision
Below at 13, |

As démonstrated below, this analysis is entirely consistent with this Court’s
teachings on hgw to evaluate ;a statute to determine whether it “relates to” health,
sanitation' and/or non-navigable streams. It would be equally applicable in a
mﬁnicipality’s challenge to a statute’s mandate that a publicly owned and operated
forest, park and recreational facility (or any other public facilify that has nothing to
;io with health, sanitatioﬁ and non-navigable streams) be transferred from a
rhunicipality to a regional authﬁrity which is also a subdivision of the State.

Given that the Coﬁrt of Appeals carefully studied the text of the Act to
inform it of the General Assembly’s purpose in adopting the Act and given that ther
Court of Afipeéls’ mpde of analysis is entirely consisterit wiwﬁ; this Coui‘t’s
decisions on .:A‘rticle II, Section 24 of the Noﬁh Carolina Constitution, nothing in
its mode of analysis. defeats the purpose of Article II, Section 24, detrécts from the.
remedial nature of Artiqcle II, Section 24 or invites artful drafters to evade A’rtic_le

II, Section 24 by simply omitting “magic words” from a statute. (City’s Appeal
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and PDR at page 11) Hence, the City’s contentions conqg,ming—-* the Court of
Appeals’ modq EP,f analysis are without merit and do not support its purported
appeal or its P]jR.

The City alsd claims in its purported appeal and its PDR that the Court of
Appeals’ Decision Below “clashes with the rules of constitutional interpretation
announced by this Court” by “ignoring the distinction between two d'ifferent.
gonstitutional terms; "relating to’ and ‘regulating,” (City’s Appeal and PDR at
‘page 12)  The City claims that the word “regulating” gives rise to a more
Heightened ‘standard than .th.e term “relating to.” _According_to the City, by.
applying a f"i‘-egulaﬁon” standard in fhis case, the Court of-Appeals artificially
harrowed Art%bl,@,ll, Section 24 in violation of this Court’s teachings. (City’s
Appeal and PDR at pages 12-13)

This claim is likewise untrue. In fact, the standard applied by the Court of
Appeals- in its decision below came directly from the decisio‘ns of this Court._ At
page 12 of its decision below, the Court of Appeals cited and quoted with approval
;‘rom a 2008 decision of the Court of Appeals authofgd by Chief Judge Martin and
é_oncurred in by Judges Steelman and Stephens in City of Asheville v. State of .
_No’rth Cafoliha, 192 N.C. App. 1, 665 S.E.2d 103 (2008), app. dismissed and rev.
denied, 363: N.C. 123, 672 S.E.2d 685 (2009), stating that, “a Tocal law is not

deemed to be Gne ‘relating to health or sanitation’ unless (1) the law plainly
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“state[s]- that its purpose is to regulate [this prohibited subject],’ or (2) the
reviewing court is able to determine ‘that the purpose of the act is to regulate [this

prohibited subjec't after a] careful perusal of the entire act.”” Chief Judge Martin

added that “the best mdlcatlons of the General Assembly s purpose are ‘the o

language of the statute the spmt of the act and what the act seeks to accomphsh "

s \;.

192 N.C. App. at 33, 37, 665 S.E.2d 126, 129. (Emphasis in original) Court of

~ Appeals Decision Below at 12,

But Chief ..Judge Martin did not just make up the term “regulating,” as
applied to a reviewing court’s analysis of the question whether a statute “relates to”
health, sanitation or some other forbidden subject. He drew this term directly from
this Court’s decision in Reed v. Howerton, 188 N.C. 39, 44, 123 S.E.2d 479, 48.1._
(1924) (“The :act'dbes not state that its.purpose is to regulate sanitary_ matters, or to
regulate he;élgh or ‘abate -nuisénces. A careful perusal of the venti_f‘e'act, and the

_entire act mustbe conSidered, clearly shows that the main purpose of the act and,
.'in fact, the onlg}’purpose of the act, is to provide districté in Buncombe County
wherein sani’;ary_ sewers or sanitary measures may be provided in rural districts.”).
(Empha'sis sﬁpplied) And Chief Judge Martin likewise did not jus_t- make up the
words “the best indications of the General Assembly’s purpose” in enacting a

statute. He drew these words directly from another decision of this Court, State of
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North Carolina ex rel. Commissioner of Ins. v. Rate Bureau, 3d0 'N.C. 381, 399,
269 S.E.2d 5.47;'561 (1980).

Hénce, the Court of Appeals’ use of thé term “regulating” in its decision
below was entirely faithful to this Court’s prior precedents and cannot justify the
City’s purported appeal or its PDR. |

Next, the City claims that the Court of Appeals’ Decision Below conflicts
 with this &Jourt’s decisions regarding Article II, Section 24 of the  State
Constitution;. " (City’s Appeal and PDR at page 14)° As demonstfaiéd below, this,

too, is untrue.

$ In making this claim, the City asserts that “[t]he [Clourt [of Appeals] admitted
that the Act seeks to ensure ‘high-quality water and sewer services.”” (Emphasis
in original) This is a misstatement of what the Court of Appeals actually said, as
well as what the court meant. The Court of Appeals noted that “the Act’s stated
purpose is to address concerns regarding the quality of the service provided’® —

this case, “to the customers of public water and sewer systems.” Court of Appeals
Decision Below at 12. (Emphasis supplied) The court offered as support for this
conclusion the following words of the Act: “high quality water and sewer services
to a wide range of residential and institutional customers” and “highest quality
services.,” Court of Appeals’ Decision Below at 12, (Emphasis in original) The
~ court also stated its conclusion, based on its perusal of the Act as a whole, that “the

provisions in the Water/Sewer Act appear to prioritize concerns regarding the

governance over water and sewer systems and the quality of the services
rendered.” Court of Appeals’ Decision Below at 13. (Emphasis supplied) Thus,
the Court of Appeals clearly seems to have thought that the goals of the Act were
the quality of services provided to customers and the governance of the system,
two purposes which have nothing to do with whether the res at issue in the case is-
a water system or some other public facility, such as a public park that has nothing
at all to do with water.
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First,;the City rcites Drysda?e v Prudden, 195 N.C. 722, 143 SE 530
(1 928), as béing in conflict with the C;ourt of Appeals’ Decision g;alow. (City’s
Appeal and PDR at page 15) The City argues that the Court in Drysdale stated that
water service “involves the very life and health of a community” and ‘-‘promot[és] |
the public health az;d welfare.” 195 N.C. at 732-33, 143 S.E. at 534-35. (City’s
Appeal and PDR at pége 15)
But, as the Court of Appeals correctly observed, the Court in Drysdale never
made a determination that the statute at-issue in that. case was one “relating to”
| health, sani!:étion or non-navigable streams. Drysdale is thus distinguishable from
this case and does not conflict with the Court of Appeals’ Décis%gn Below. The
Court of Appégls acted properly in relying on Reed v. Howertoln,‘_' 188 N.C. 39, 123 -
S.E. 479 (19’2_;{;, instead. of Drysdale on thé issue how to determine whether a
statute “relai:es 0 health or sanitation. - Unlike Drysdale, the Reed Court actuallj_‘
grappled with and decided the issue whether a statute creating sewer districts in
Buncombe County was one “relating to” health or sanitation, holding that it was
not because the language of the statute did not suggest that this was the 'statufe.’s
purpose, but rather thaf the statute merely sought to create political subdivis’-ions
‘_through Whlch sanitary sewer service could be provided. 188 N.C. at 42, 44, 45,
123 SE. at %4:}9-36, 481, 482,

-
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The City next cites Gaskill v. Costlow, 270 N.C. 686, 688, 155 S.E. 148, 149
(1967), for the pro'pos_ition that “a water system is inherently healih-related.”
(City’s Appeal and PDR at page 15) This assertion is untrue at multiple lévels.
First and foreﬁlost, nowhere in the Gaskill decision did the Court even state, much
less hold, that “g ;Né.ter system is inherently héalth—related.” ‘In‘dee’d, Gaskill did
not everi deai 'w1th a water syé;sem, but rather with “sewerage facilitics,” 270 N.C.
at 687, 155 S.E. at 149 (“[r]elating exclusively to sewerage facilities ...”), which
are.not at issue in the City’s challenge to the transfer provision of thé Act, In fact,
the Gaskill Court did not even state that a sewerage faciﬁty is inherently health-
related. |

Second, the Ga_skill Court’s discussion of whether a localhla_w dealing witha
- town’s sg_Werage' facilities “related to” health, sanitation and the abatemént of
nuisances éhd not constitute the Court’s “holding” in that case, The Gaskill
Court’s enti::f% diécussion of this issue was dictim. Its actual holding reversed the
Court of Appeals’ decisioﬁ that the local act at issue in that case was
_unconstitu_tional because it related to health, sanitation and the abateﬁlent of

nuisances. And the Court’s holding reversing the Court of Appeals" decision was
based solely on the fact that the plaintiffs in that case had failed to file their
- constitutional challenge to the local act in issue in a timely manner-..' 270 N.C. at

688-90, 155 S.E.2d at 150-51.
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o

Moreover, the facts of Gaskill are significantly different from fhose of this
case, which further distinguishes Gaskill from this case. As the Court noted in
Gaskill, the statute challenged in that case “relatfed] exclusively to sewerage'
facilities in the Town of Beaufort ....” (Emphasis supplied) By contrast, the Actis
iengthy. Only a small part of it evén deals with the transfer of the water syétem to
an MWSD. Most of its provisions deal with issues going to the quality of .sefvices
delivered toz custoﬁlers, as well as the governance of the newly created water and
sewerage dis_ﬁ‘ict;

In addiﬁbn;- the City’s reference to Gaskill fails to disclose the fact that the
Court there spoke approvingly of the “sole purpose” test to determine whether a
statute “relates to” health, sanitation or non-navigable streams (among ‘other
prohibited subjects), 270 N.C. at 688, 155 S.E.2d at 149-50, not to ifs “practical-
effect(s).” |
| As the Court of Appeals’ Decision Below démonstrétes,ﬁ prescribing
provisiors with respect. to water services for the residents of Bunéombe County
~ was not the sole purpose -of the Act. Indeéd, as the Coprt ‘of App‘gals’ Decision
- Below demé;istrates, that was not the purpose of the Act at all.” Accordingly, the
Gaskill decisi;;yit‘lfl'oes not support the City’s purported appeal or its PDR.

The City also cites Lamb v. Board of Education, 235 N.C. 377, 379, 70

S.E.2d 201, 203 (1952), for the proposition that a water systerri is inherently
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health—relatgd. (City’s Appeal and PDR at page 15) As the Court of Appeals
‘noted in its '::_dc_a‘ci‘s'i;m below, however, Lamb is not controliing'he're.g' The Court in -
~ Lamb declaréd__‘f}}mconstitutional a statute which imposed a duty on the Randolph
County Board of Education to provide a sewerage system and an adequate water
supply for its schools. 235 N.C. at 379, 70 S.E2d at 203, The Lamb Court held
that this statute “rélated to” health and sanitation, but it did so because “its sole
purpose” was to ensure that séh_ool children in Randolph County had access to-
healthful conditions while at school. Id. As the Court of Appeals noted in its |
decision below, the Act does not require any political subdivision of the State to
continué opg;srgting a water or sewerage system. | |

Next,: i?;he‘éity cléirﬁs that the Court of Appeals’ Decision Below copﬂicts
- with this Coﬁi"t:%s, ;decisions allegedly holding that laws dealing with the govei'nance'
- of health-related services “relate to;’ health and sanitation. (City’s Appeal and
PDR at page 17) In support of this assertion, the City cites City of New Bern v.
New Bern-Craven County Board Qf Education, 338 N.C, 430, 442, 450 S.E.Zd 735,
742 (1994), Idol v. Street, 233 N.C. 730, 733, 65 S.E.2d 313, 315 (1951), Board of |
Health of Nash County v. Board of Commis;sioners of Nash County, 220 N.C. 140,
143-44, 16 S.E.2d 677, 679 (1941), and Sams v. Board of County Commissioners',
217 N.C._ ';84, 285, 7 S.E.2d 540, 541 .(1940). But each of these cases is

distinguishébie from this case. As the Court of Appeals observed below, New
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Bern, Idol and Sams are distinguishable from this 'case because they deal with
legislation that empowers a political subdivision with authority to enforce health
:;'egulations in a county. Court of Appeals’ Decision Below at 15. The Samé is
true of Board of Health of Nash County v. Board of Commissioners of Nash, 220
N.C. 140, 143-44 16 S.E.2d 677, 679 (1941). |

By contrast, in this case, the Act’s transfer provision (Iioes- not émpoWer
anyone to enforce health regulations and it does not impose any health regulations |
on the water system, Rather, as the Court of Appeals correctly observed, this case
is more like Reed, in that ﬂie Ac_:f here merely creates the political subdivision
filrough which public water and séwer Systems may be provided in Buncombe
Cbunty. Reed,r‘1'88 N.C. at 44, 123 S.E. at 481. Court of Appeals’ Depision Below o
- at 16.

The Clty next argues that the Court of Appeals’ Decision Below “focused
only on the stated purpose of the Act” (City’s Appeal and PDR at | page 20) and that
it overlooked thlS Court s teachmg that, when courts apply Artlcle 11, Sectmn 24 of
t_he North Carolina Constitution to a statute, they must focus on whether the statute -
haé a “practical effect” on health, sanitation or nbn-navigatrble streams. (City’s
Appeal and PDR at page 18) In support of its “practical effeci” argmhent, the City
relies dn New Bern and Williams v. Blue Cross Blue Shield of North C'ar_olina, 357'

N.C. 170, 581 S.E.2d 415 (2003).
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This_ af;;dfﬁent is Iikewise without m_erit. Firéf, as demonstrated abové and
as is apparent from the Court of Appeals’ Decision Below, the court did ﬁqt just:
| focus on fhe. “stated purpose” .of the Act. Rather, it painétakingl_y reviewc_a_d the text -
of the Act as a whole and concluded from its fext that its purposes related tothe
| quality of services provided to customers and the governance of the sysfer_n.

Second, both New .Bérn and Williams are distinguishable from and
| i_nappiicablq' to this case. As the Court of Appeals observed below, New Bern is '_ |
di’sfinguishatlble from this baée_ because, unlike the Act here, the statute in New Berﬁ |

'__deal't with legislation that empowered a political subdivision with authority to.

enforce health rééulations in a county. Court of Appeals’ Decision Below at 15. - i

In a‘ddit’_i‘o@ unlike the Act at issue in this case, the statute in New Bern singled out
the specific building inspection power determined by this Court to relate to health .

and sanitation and further micro-managed the relationship between the city and the -

- éo_phty on'this topic. .New Bern, 338 N.C. at 430, 450 S.E.2d at 735. EVenm.oré .

ﬁndmentally, however, New Bern is distinguishable fronﬁ this case Because the
statute at issue in New Bern, unlike the Act here, was not a water-related statute.
Williams is likewise fundamentally distinguishable from this case. The
statute at"'iss&e\j'n Williams also did not deal with water-related i'ssuésg In fact, o
.e‘llthough William& was an Article II, Section 24 case, it dealt with the iséue"

whether a statute regulated trade and labor, not with whether it relates to health,
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sanitation and/or.non-naﬁgAbl_e.streams. 357 N.C. at 177, 581 S.E.2d at 421-22.
| Under thes; éircqm_s_tances, the Court of Appeals was correct in looking to Reed, .
case that act;Jally dealt with a water-related statute and which _a;;:;cually made a .
o holdi’ng. ;.'about.{‘ﬁhéthér the statute related to health or sanitation, for guidance 'or;.' -
how to detemﬁn_e whether. the Act at issue in this case relates to health, sanitatioﬁ |
and/or non—_havigable streams,
| | I
- This Court’s Precedents Applying Ariicie'II, Section 24 |
~ Only Prohibit Legislation That Directly Legislates on a

Prohibited Subject; An Incidental Effect Is Not Sufficient
to Establish a Con_st_it;itional Violation.

'In ﬁix':‘_thcr response to the City’s argument that the Court of Ap;ieals should ._ )
have considéred _kthe-.' “practical effects” of the Act, the _State"’;;hotes that, in
challenges b’fi}gght pursuant to Article II, Section 24 of the North- Cai_rolfnai
Constitution, this State’s ap’peilate courts have focused their analys_is.on_ whether
- the chailenged 'l:egislation ,dir'ectly Tlegislates bn_é prohibited topic. Legislati'.ve. '
intent is determined based on the 1anguage of the chalienged. act; | This Court has |
" used the phrases “sole purpose,” “main or only purpose,” “directed solely against,”
and “aimed at” in anélyzing sucli iegislation,_ And _t_his. Couﬁ_ has held that ran
incidental effect on one of the prohibited Subjects is not sufficient to _ﬁﬁd--'a_ '

constitutionai' violation,

e
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As noted above, in Reed v. Howerton, this Court rejected an ArtiCle I,

: Section 24 (formerly Section 29) challenge to “An act to create sanitary di‘stficts_ ih: . : .

Buncombe County, and desctibing their purposes and powers.” 188 N.C. at 39, 123
- S.E. at'479.7 The Court did not focus on the word “sanitary,” but instead lo'oked at '
the entire act
While the act may use the wofds “sanitary district,? ?ét
when taken as a whole it is not a local, private or special
act.relating to health, sanitation and the abatement of
nuisance. The act does not state that its purpose is to
regulate sanitary matters, or to regulate health or abate
nuisances. A careful perusal of the entire act, and the
entire act must be considered, clearly shows that the main
purpose of the act and, in fact, the only purpose of the
act, is to provide districts in Buncombe County wherein
- sanitary sewers or sanitary measures may be provided in
rural districts.
188 N.C. at 44, 123 S.E. at 481, (Emphasis 'sﬁpp_lied) The main, or only purpose,
of the act was to allow sanitary districts. The act did not otherwise attempt to
regulate saﬁ_itéry_ matters, health or the abatement of nuisances.
In Cheape v. Town of Chapel Hill, 320 N.C. 549, 359°S.E.2d 792 (1987),
- this Court hkevvxse looked at the main purpose of the 'challenged' legislative act in
deténnining lthat the act did not regulate trade in violation of Article II, S'ection” | |
24(1)(j). That act allowed Chapel Hill to engage in economic development by

entering -into joint ventures with private companies. This Court held that the act -

did not violate Article II, Section 24(1)(j). Unlike private parties, who possessed
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the capacity to engage in development projects, cities were merely “creature(s] of

B _'_the General Assemb}y” and had only those powers expressly or impliedly

.conferred upon them. Id. at 564, 359 S.E.2d at 801. All the Act did was to
“empower the Tewn of Chapel Hill to engage in ‘economic _deVelo’;Sment
| projects."” Id. at 559-60, 359 S.E’.Zd at '798. It gave the Tewn the power te ac.:t,'.i
but it did not relate to or atterhpt to regulate any poteritial project itself. Id. The |
'Cheape decision is in accord with the principle enunciated m this Court’s deCisioﬂ
forty-seven years eatlier in Fleicher v. Collins, 218 N.C. 1, 9 S.E.2d 606 (1940),
) that the corilsﬁtutionel prohibition contained in Articie II, See?ipn' 24 is a_gaihst
| dimct action:Or‘_,i the part of General Assembly, not the establishment of mec_hinery
to accomplish fheee ends. Id. at 5,9 S.E.2d at 609,

Similarly, :in Inre Durham_ Annexation Ordinance Numbered 5991 for Area
A,69N.C. App. .77,73 16 S.E.2d 649, app. dismissed and rev. denied, 312 N.C. 493,_
1322 8.E.2d 553 ( 1984) the Court of. Appeals considered whether N.C. Gen Stat
: §160A—56 exempting certain counties from the annexation statutes, constltuted a
a local act in _violation of Article II, Section 24(1)(h), prohibitir;g local laws erecting
ﬁew townéhips, changing fownship lines or esteblishing or changing the.lines of
school dlStl‘lCtS Id at 82, 3 16 S.E. 2d at 653. The Court of Appeals held that it did

not. The annexatlon statutes themselves did not erect new townships or change :

township lines. “They merely authoriz{ed] various townships to change their lines -
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by various.!pr.ocedures ... The annéxation statutes set out in G.S. 160A, ef seq.
[were] cl_eaﬂ? consistent with the -aﬁfhority granted to the nger;}} Assembly by
our Constitﬁt‘i:c‘_?_n in Article VII, Section 1.” 69 N.C. App. _atgz-:;.83,_ 316 S.E.2d ét
653. (Emphasi-‘:';ﬁpplied) Thus, this legislation, like the legistation in Cheape v. B
Town of Chapel Hill, was focused on giving broad poweré, not merely or solely on |
fegulating a pr_ohibite_:d topic. |
| By contrast, in Lamb, this Court held that a local act was related to health
and sanitation because its solé purpose was to prescribe provisions with respect to .
sanitary cqndi_tions through sewer and water service for local school children in
Rahdolph County. The act therefore violated tﬁe prohibition contained in Article -
' Ii, Section 24 on local acts relating to health, sanitation agq ‘the' abatement _.of _.
nuisances, 23§_§.c. 377,379, 70 S.E.2d 201, 203 (1952). ” |
The Courg of Appeals was thus being faithful to. this Court’s precedents on ,-
Article II, Section 24 when it focused itg analysis on the Act’s main or primary

purpose, not its incidental effect(s).
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I,
The Court of Appeals’ Holding That the Act’s Transfer
Provision Does Not Effect a “Taking” of the City’s

- Private Property Was Correct and Is Not Inconsistent
“With Any of This Court’s Prior Precedents.

At th;_a tail end of its purported Notice of Appeal and PDR, the City..ésser.ts .
that the tranéfer provision of the Act effects a “taking™ of its i)riirate property Iand' :
that, in ﬁndin.g‘ égainst the City on this issue, the _Court of Appeals “purported to
repeal” the constitutionél “right to be free from uncompensated tékings” of private
| property. (City’s Appeal and PDR at. page 22) In making this argument, _the City
*relies on Ashury v. Town of Albemarle, 162 N.C. 247, 78 SE. 146 (1913), and
State Highway Commission v, Gi;e_ensboro City Board of Educaﬁon, 265 N.C. 35,
143 S.E.2d 87-(1'965). As demonstrated below aﬁd in the Court of Appe.ais’ R
Decision Bpl@w: (i) the Act’s transfer provision does.not effect a takmg of the'
City’s prixfat_é property at all, much less one .for which the : payment of
compensati(;n ‘would be appropriate; (ii) nothing in Asbury, Gréeﬁ;sboro City Board | -
of Education '01:.’ any other decision of this .Coﬁrt conflicts in any way with the
* Court of Appeals’ Decision Below on this alleged “takings” issue; (iii) the Court of -
- Appeals correctly relied upon Brockenbrough v. Board of Water C_ommissioners of
Charlotte, 134 N.C. 1, 46 S.E. 28 (1903), in reaching its decision; and (iv) the .

Court of Appeals acted correctfy in looking to the common faw decided elsewhere,
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in additiph to -Brbckenbrough (amonj other things), on the issue whether the
transfer of the water system in this case constitutes a compensable “taking” of ' _
private property. |
o | O
' The Act’s Transfer Provision Does Not Effect a “Taking”
of the City’s Private Property, Whether Compensable ot
Otherwise.

- The water system is not the private property of the government of the Gity of
“Asheville, That water system is held by the City in trust for, among other persons,
the re31dents of the Cxty, and it is operated by the City as a water system for the use
qt} among others‘, those residents. In recognition of the fact that a regional water
and sewer system IWOuld better serve the interests of all the people who live in the
' "Ashe_ville-Bunc()mbe 'C'ounty-Henderson County regiori, and in-recognition. 6f the: |
fact that the people Who live in that ‘region would be i;étter served .if the -
_govemance' of thc; water and sewer systems was -meaningﬁJlly reformed, the
‘General Asserﬁbly adopted the Act in order to transfer operating control — by
‘transferringzg ownership — of th§ water system to the MSDBC. Importantly, ;he
-v;rater systei_n 'wil}- not be fnbved or destroyed and it will not be repurposed as a
reéult of thé'.'_implementation of the Act. Instead, it will cb_ntiﬂue to serve the
 residents of the?-éity, among others, with water just as before, iny moré' efﬁciently..

and fairly. _In.bther words, the residents of the City will not lose or lose the use of
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the. éxistin‘g water system. Furthennore; the City and its residents will not have td
use tax ._dolla:_rs to acquire or construct another water system, sinc'e the existing
-water systeri_i \‘vilil.nét be deétroyed or repurposed by the Act’s transfer provisi_on.. |
Rather,. the exisgpg water system will continue to serve the résidents of Asheville, |
among others, in the futui'e, just as it does now. Manifeéfly, this is not a “taking™ |
of the water system from those who own it.”
(i)
Nothing in Any Decision of This Court Conflicts With

the Court of Appeals’ Decision Below on the Alleged
“Takings” Issue Raised by the City.

The- City claims that the alleged “takings” issue in this case is controlled by
Asbury v. C:ty of Albemarle, 162 N.C. 247, 78 S.E. 146 (1913), and that the Court
of Appeals holdmg that the transfer provision of the Act does fiot nge rise to a

- taking of the Wﬁter system conﬂicts.with Asbury. (City’s Appeal and PDR at pages

22-25) These assertions are untrue.

7 Another way to 1llustrate why the transfer contemplated by the Act is not a
“taking” is to consider what a fair compensation would be if the transfer were
viewed as a “taking,” Given that: (i) the City’s residents will continue to have full
and uninterrupted access to the water system and will continue to use it just as they
always have; (ii) the water system will not be destroyed or moved; and (iii) the
residents of the City will not have to spend money building a new or replacement.
water system, any compensation paid to the City or its residents on account of the
water system s transfer to the MSDBC would by definition, constltute a double
recovery. .

Ans
KIRA
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Asbyry dealt with the issue what constitutes a proprietary funcﬁon bf a
municipality. It did not deal with a situation in which a law enacted by the General
Assembly tranéfers ownership and control of a municipal water system (Qr some
-dher_ mim_icipal facility) from one political subdivision of the State to another _
polifical isﬁl%_diVisiQn of the .Stat-e so that it will bé us.ed by the transferee political -'
subdivision in tﬁe same v;fay and for the benefit of fhe same people as béfore;
- Hence, on this takings issue, Asbury is ﬁot controlling or even relevant.?

| The City also cites State Highway Commission v. Greensboro Board of | :
Education, 265 N.C. 35, 143 S.E.2d 87 (1965), for the proposition that the ﬁ'ansfer’
provision of the Act effécts a .taking of its private propeﬁy énd that the Court of
Appeals’ holding to the contrary conflicts with this Court’s decisions. This 'cla‘ini,
t00, is untrue, " Indeed, the Greensboro Board of Education decision illustrates
c}early' wh'y the transfer of the water system at issue in this case is not a taki_ng.

In G;?eénsborp Board of Education, the State Department of Transportation. -
con‘demned_ léhd belonging to the Greensboro public school syﬁs‘iefn-\.;’vhich was then
~ being used fof %*‘ii'ublic school_.- The purpose of the condemnation was to enable the
State to construct a road. But, unlike the transfer provision at issue in this case, the |

building of this road by the State necessarily repurposed the school system’s_ land

® The - same is true of Candler v. City of Asheville, 247 N.C. 398, 101 SE.2d 470
(195 8), which the City also cites. (Clty s Appeal and PDR at page 23n.7) ‘
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and thus reciliired that the school system spend money to replece"' the school. 265
N.C: at 40, 14£3<":'S-3E.2d at 91; see also “Prior Hietory.”

This is exactly the opposite of the instant case. If the Court in Greensboro
Boa}d of Education had not treated the State’s condemnaﬁon as a taking, the
school .SYSt.en'.l wouid 'hatve.lost one of its existing scho_ois and could have replaced -
that schoel only by.'sp_ending its .own.mOney to build a new sch_ccl, all without . |

' cbmpen-_sationb& the State. .

| By contrast in the instant case, the' Act’s transfer provision will not require -
the Clty to bulld a new water system, because that system is not bemg destroyed,. -
moved or repurposed by the Act It will continue to be used by the same members ,

of the public for the same purpose as before. Thus, Greensboro Board of

Education is distinguishable from this case and is not in conflict with the.Co‘urt of

Appeals’ Decision Belovtr.
(iii)

The Court of Appeals Correctly Relied Upon
Brockenbrough v. Board of Water Commissioners of
Charlotte in Reaching its Decision,

The City criticizes the Court of Appeals for its citation to and reliance on

Brockenbrough ». Board of Water Commissioners of Charlotte, 134 N.C. 1, 46

S E. 28 (1903), because, accordmg to the City, the statute at issue m'

Brockenbrough d1d not mandate an znvoluntary transfer -of Charlotte’s water
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system to another political subdi_visién of the State, as does the Act in the instant
case. _Ins_teaid, the City- argues that the statute at issue in Brockenbrough efféC_-ted a
voluntary trsﬁsfef oi; Charlotte’s water system to this other politiéal ssbdivisioii for
and in the n;t:aae. o_f Charlotte. Base’d_ on this assertion, the C-ity cl_aims- that
Brockenbrough is inapplicable to this case. (City’s Appeal and PDR at page 25)
This, too, is uhtrue. As the Brbckenbrough decision makes ciea:f, the
legislative act at issue there created a board of water commissioners and
empowered it “to take ... the laﬁ_d, re;al estate, ... and property of every kind now
- owned by {the] board of aldermen [of the City of Charlotte] ... for the purpose of | -
operatmg and maintaining a system of waterworks for the said city ....” 134 N.C.
at 3-4,46 S. E at 28. In other ‘words, the Brockenbrough leglslatlon mandated that -
| the City of Charlotte transfer its water works property to another pohtlcal.
~ subdivision o;‘ the State. The Court’s decision makes clear that the City of
~Charlotte did turn its waterworks property over to this other political subdivision |
and that it did so Without protest or dispute, id. at 4, 46 S.E. at 29;.. however, t_hatr '
fact does not render‘the transfer mandated by the statute voluntary. It just means
tﬁa_t thé:cify con:_;pl.ied'with. the .statute. and chose ﬁot to challenge it in court. Thus, N
the Court of Appeals was correct in relying upon Brockenbrough, a decision that is

applicable to this.case.
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(iv)

The Court of Appeals Acted Correctly in Looking to
Persuasive Decisions From Other Jurisdictions, in
Addition to Brockenbrough and Other Precedents, on the
Issue Whether the Transfer of the Water System
Mandated by the Act Constltutes a Compensable Taklng. :
of Prlvate Propertv '

The C;ity claims that the Court of Appeals relied on federal and other.c-)ut-of- .
| state autho_rit_ies to “abrogate?’ -Asbury. (City’s Appeal_ and PDRat page 25) Thi$
claim is-untru;"”tFirst and forémo.s't, as demonsfrated above, the Court of 'Appeals"
Decision Below does not even éonﬂict with Asbury, much less abrogate it or create -
" a“new rule,” Secoﬁd',.'the Court of Appeals can hardly be faplt_ed' f-or. considering -
the péréuasive- decisions of the United States Sﬁpreme Court.and other étates_ —in
' addition to Brockenbrough — on the takihgs issue raised by the City, or m noting |

that there ié persuasive prec'edent from other jurisdictions concluding that the tybé -

of transfer at issue in this case is not a taking at all.?

? The out-of;state precedents cited by the Court of Appeals are not the only cases
that the court'could have cited on this point. See also, e.g., State of Florida v.
Tampa Sports Authority, 188 So0.2d 795 (Fla. 1996), where the Florida Supreme =

. Court upheld the Florida legislature’s uncompensated conveyance of a city-owned -

stadium to a newly-created administrative agency, noting that, both before and
after the transfer, the stadium was “held for the use and benefit of the public.” Id.

at 798. The court held that, under such circumstances, the legislature had “full - o
authority to transfer [the stadium] from one creature of the legislature to another =

without formal deed or compensation.” Id. Cf Campbell v. First Baptist Church,
298 N.C. 476, 483, 259 S.E.2d 558, 563 (1979) (holding that “[m]unicipal
corporations are creatures of the legislature and all of their powers are determined
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IV.

~ The Fact That This Court Will Soon Hear the Appeal of
the State in. Town of Boone v. State of North Carolina
Does Not Support the City’s Purported Appeal or its
Petition for Discretionary Review.

" The City argues in its purported appeal and its PDR that this Court should

grant it a second appeal in this matter because this Court will soon decide an
“appeal in Town of Boone-v. S;ate of North Carolina‘, No. 93A15 (NC .Nov. 6, |
2015). (City’s Appeal and PDR at 20) Unlike this.case, the appeal .in Town of
- Booneisa dnrect appeal to this Court by the State pursuant to N.C. Gen, Stat §7A'_
'27(a1), in that 1t arises from an order of a three—Judge panei enjommg as
| unconshtutmnqé ft_.statute of the General Assembly.'
The Bané case is so-differeﬂt from this éase. that its'pendenc.y' before this

Court has no logical bearing on whether this Court should decide to hear the City’s

by the legislature). Given that the United States Government is a federal form of -
government and that, as such, the states of the Union are not merely “creatures of -
Congressmnal will,” but rather have characteristics of sovereignty, it is not
surprising that cases involving the taking of a municipality-proprietor’s property
by the federal government are treated differently and usually result in a finding that
the taking is compensable. See, e.g., United States v. 50 Acres of Land, 469 U.S. 24 .
(1984); United States v. Carmack, 329 U.S. 230 (1946); Town of Bedford v. Umted -
States, 23 F.2d 453, 456-57 (1% Cir. 1927). .

o bther Words, by contrast to the situation here, the appeal to this Court in the

" Boone case ‘will be the parties’ first and only appeal of the trial court’s decision

declaring an &ct of the General Assembly unconstitutional. In the instant case, of
course, the City seeks a second appeal of this matter.
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purported appeal or grant its PDR. F irst and foremost, the statute at issue m Boéne |
is not a water-related statute, inasmuch as it does not purport to feléte to or regulate |
any public v;iater system. | | |
Seconci:_ the statute at issue in Boéne_ deals with‘ - a1nd limits - a '

municipality’s ‘iﬁp"o.wer to extend its territorial reach through extraterritorial

jurisdiction."’ Like annexation, extraterritorial jurisdiction allows a municipality to |

bring territory within its control. In the context of annexation, the Court of 3

Appeals has deciined to .analyz:e cases dealing with the subject of municipal
annéxation under Article II, Sectiop_24’s prohibition against local laws relating to
héalth, saziit‘aﬁdh or non-navigable 'stréams,_ ruling instead that municipe;lities lack
standing t;) ;chaileng_e' an act of the General Assembly which places restrictibns of -
i:he’ir ann‘exﬁtion 'pOWers E. g, Wood v. Czty of Fayettevzlle, 43 N C. App 410,
412, 415, 259 S.E.2d 581, 582, 584, rev. denied, 299 N C. 125 261 S.E.2d 926 -
(1 980_). 12 Hen(;e,- 1't is not even _clear that this Court will reach the issue whether the :

statute at issue in Boore violates Article II, Section 24 of the State Constitution.

! The statute at issue in Boone is entitled “An Act Providing that the Town of
Boone Shall Not Exercise the Powers of Extraterritorial Jurisdiction.” It removes
Boone’s Chapter 160A, Article 19 powers of extraterritorial JUﬂSdlCtlon mcludmg _‘
the power to establish the terrltory

2.In the context of annexation, the Court of Appeals has also held that Article I,
Section 24 is not a restriction on the General Assembly’s Article VII, ‘Section 1
authority to grant annexation power, which delegates to municipalities the General |

7. .‘.“
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Thus, the entire context of Boone is fundamentally different from this case.
 Under these circumstances, its pendency before this Court does not. support the -
Clty S purported appeal or its PDR. ..

V.

The City’s Assertions That the Act’s Transfer Provisions
~ Threaten Local Investment in Infrastructure, Cause

- Uncertainty Among Municipalities and Taxpayers and
Increase Investment Risks for Municipal Residents and
'Bond Purchasers Are Unsupported and Untrue and Do_
Not Justify a Second Appeal i in This Case.

Little neéﬂ" be said of the City’s unsupported claim that the Act’s trénsferl |
~ . provisions threaten local investment in infrastructure, cause uncertainty é;moﬁg- .
municipaiities and \éaxpayers and increase investment risks for municipal residents
and bond purchasers (City’s_Appaal and PDR at pages 4, 27-28), except that at no -
time duﬁng the ﬁvo-p‘lhs‘ yeér course of this litigation hés thé T,fustec for the
bondholders who have purchased the City’s Water 'Syste‘fn Revenue Bonds ever
'comml-mic'ated to the court any concern about any such risk or uncertainty and at
- no time hasltliat Trustee ever attempted to intervene in the case in grder to pl.'otect‘-
aga;inst: c_:ny-z-s};ch'alleged risks or uncertainties, The same is true of thej North-

Carolina State Treasurer. The transfer of the water system (including its

Assembly’s authority to extend municipal powers within those extended corporate o
* boundaries. E.g., Campbell v. City of Greensboro, 70 N.C. App. 252, 254-55,319
S.E. 323, 325, app. dismissed and rev. denied, 312 N.C. 429, 322 S.E.2d 553

(1984).
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obligations and debts) from one local @vermhent‘ owner—operator to anothe_r will -

- not have any. effect on the revenues generated by the water system Wthh alone_ i

secure the bond mdebtedness In addition, as noted above, the Metropolltan_ -

Sewerage Dlstrict of Buncombe County has a credit rating that is just as hlgh asthe
- City’sand over a half century of operational experlence
VL

- Appellate Rule 15(h) Does Not Support the City's
Request For a Second Appeal In This Case.

The City asserts that Rule 15(h) of the North Caroline Rules of Appeliate
Procedure' _suppqt_*ts_its request for a second appeal in this case. This, too, is not
' true. -
As noted'-fabpve, the City sought a declaration from the trial court that,
. among ether,things; the Act unlaw.ﬁllly impairs its contractual obligations to 1ts

bondholders in violation of Atticle I, Section 10 of the United States Constitution,

Article I, Section 19 of the North Carolina Constitution and N.C. Gen. Stat. §159-

P Rule 15(h), entitled “Discretionary review of interlocutory orders,” provides
that: R '

An interlocutory order by the Court of Appeals, including an order -
for a new trial or for further proceedings in the trial tribunal, will be
certified for review by the Supreme Court only upon a determination
by the. Court that failure to certify would cause a delay.in final
adjudication which would probably result in substantial harm to a =

party.
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93, (R. 60-61, 76--79 81). Based on these three claims, the City sought to enjoin
- the enforcement of the Act. (R 80—82)

Inits 9 June ‘Order, the trial court declined to rule on or other\a;rlse adJudlcate '
these three clatgt_s. (R. 1.57, __164-65) The trial court’s refusal to mle on these
claims eons_titut'ee an atlverse ruling as to the City. In the interests of aVoiding-:
piecemeal appeals, the Ctty could and shetﬂd have appealed from this adverse
| rﬁling by the trial court if it wished to ebtain an adjudication of these claims and
issues.'* Certainly, the City ehould have appealed from this aepect of the trial
e_eurt’s 9 June Order after the State had filed its own Notice of Appeal herein; -
hoWever, the City elected not to do so and did not even brief or argue these .three
- issues to thé .C‘EOurt of Appeals as an alternative basis for upholding the trial. court’s
injunctidn_ AN | | | .

In its déeaigjon below, the Court of Appeals was quite clear in stating 't_hat,.by-
its inaction, the City had “waived” “any argument ... based on t_h_ese_ claims,” Court
of Appeals’ Decision Below at 25-26, and that the City had failed to “preserve[]”

‘these claims and issues. /d. at6n. 2.

" Inasmuch as the City moved the trial court for summary judgment on these three
claims, the City could (and should) have appealed the trial court’s 9 June Order,
sought a ruling by the Court of Appeals that the trial court erred in not granting the
City’s motion for summary judgment as to these claims and asked the Court of
Appeals 1tse1fto rule on its summary judgment motion as to these three claims,
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Under these circumstances, the City is not entitled to a second appeél under
Appellate Rule 15(h), N.C. Gen. S_tat. §7A-30(1) or N.C. Gen. Stat. §7A-31(c).

And given that the Ci’iy elécte.d not to appeal from the adverse ruling of the -
trial court dechnmg to adjudicate these three claims by the City, it is now barred |
from seekmg to relitigate these three claims in the trial court upon remand of this
case. Any qt,;her result would permit — indeed, encourage —-a lltigagt to engage‘ in
piecemeal aﬁgeals. |

Accord-iﬁ;iy, the Cityfs argﬁfnent that granting it a second appeal in this case
at this .time will “prevent delay in its final resolution” and avoid “substantial harm”
~ to. the City is speciéus. The City’s purpbrted appeal should be dismissed and its
'PDR should be denied.

- CONCLUSION

Except for the three claixr.ls. and issues that the City waived and failed to
.. propetly 'pre_'serve for review, the Court of Appéais’ Decisiori Be:lo.wr fully
~addressed all of tﬁé;questioris now raised by the City in its purpdrf'ed appeal ahd -
PDR and the cg{lstitutional questions now i)resented to this Couﬁ by ﬂlc City were
correctly _detehﬁined by the Court of Appeals consistent with controlling
precedents. As a result, no substantial constitutional question remains for this

Court to resolve.
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In adciijition, the Court of Appeals’ Decision Below properly oédressed all of
the issues_nov; presented by tho City and reached the correct result.-_ The Court of
| Appeais’ D.ecision. Below is consistent with this Court’s prior -prooédents |
~Certification of a matter on the grounds of mgnlﬁcant publlc interest is approprlate
only when there are unresoived legal issues worthy of this Court s attention. None |
of the issues raised by the C1ty has significant pubhc interest and the case does not
_ involvo. legal principles of major significance to the jurisprudence of the State.
FurfhermOre, not one of the arguments made by the City in support of its __
purported appeal and its PDR has merit. |

Accordmgly, this Court should dismiss the City’s purported appeal and deny

-~ its PDR,

Respectfully submitted and electronically filed this 7" day of December

2015.

Signature of counsel appears on the Jollowing page.
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/S/ L Fqison Hicks

1. Faison Hicks
North Carolina State Bar Number 10672
Attorney for the State of North Carolina

Special Deputy Attorney General
North Carolina Depattment of Justice
Special Litigation Section o
114 West Edenton Street

Office Number 349 -

- Raleigh, North Carolina 27603

Post Office Box 629 _

‘Raleigh, North Carolina 27602-0629
Telephone Number: 919/716-6620
Cellular Telephone Number: 704/277-8635
Facsimile Number: 919/716-6763

E-Mail Address: fhicks@ncdoj.gov
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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:

In accqrdahce with Rule 37(a) of the North Carolina Rules of Appellate
Procedure, tht’;‘ City of Asheville responds to the State’s motion to dismiss the
City’s constitutional appeal under N.C. Gen. Stat. § 7A-30(1) (2013). The City

respectﬁlily requests that the Court deny the motion.
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INTRODUCTION

The City’s notice of appeal framés two constitutional issues that warraht .
review by _tﬁis Court: |
(1)  What standard decides whether a local statute relates to health or
sanitation and thus yioiatesarticle II, s.ecﬁon 24(1)(a) of the Nort_h
Carolina Constiﬁxtion?
2 .Does the State violate article I, section 19 of the North Carolina |
.Con_stitutior.l v;rheﬁ it takes a nﬁunicipal enterprise without

compensation?

The State’s motion to dismiss does not show that these questions are
insubstantial. Instead, the motion simply debates the answers to these questions.

The State’s lengthy arguments on the merits underscore the City’s point—that the

issues here have not y¢t been conclusively deci.ded.' See State v. Colson, 274 N.C.
295, 305, 163 S.E.2d 376, 383 (1968). |
In fact, the motion to dismiss increases the confusion that the Court of
- Appeals has plyea@y created here. The _mqtion proposes new standards that go
beyond the er(l;'.onéou's reasoning: in the décision below.
| For exaiﬁple, the State proposes multiple tests to decide whether a local law

relates to health or sanitation:
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*» . The State proposes a “solé bﬁrpose” test that even the _Court- of
-Appeals_did not adopt.

. It algo re'lies ona questioﬁ-begging distinction—a dist-iﬁction beWeen
‘{&in,ect” and “incidental” effects on health or sanitation.

. F_inélly, the State defends the “regulation’; test that the Court of
Appeals apblied.here—'a test that strays from this rCourt’s modern

decisions.

As these shifting proposals show, the Staterand other pﬁrties need this
Court’s guidap_ce on the “‘relatin_g to” standard under article II, section 24,
Eq’ually trdubling are the State’s proposals to narrow the'fakings guafanfee
under the No\l"'th C'aroliha Constitution. The State argues that myg?Qipal utilities—
| systems paid-_'fqgtlt)y municipal taxpayers—are statewide property _tilat the State can
move around as it pleasres. That argument flouts this Court’s teachings on
municipal tax_payers’- property rights in proprietary assets,
Mof¢ fundamentally, the State’s motion misunderstands fhis Court’s
Jurisdiction under sectioﬁ 7A-30(1).. A constitutional appeal to this Court is not a
mere “second appeal,” as the Stéfe repeatedly argues. Instead, an .éppeal like this
one is atocsin to the Court, éalli'ng on the Court to interpret and eﬁforce 'th¢ Nofth

Carolina Cbnstitution. Here, the disturbing reasoning of the Court of A_ppeals'_,' as

- : : N
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‘well as the. State’§ attempt té streich that ifeasoning ev__eﬁ further, confirms that this
case satisﬁés section 7A—30(1). |
~ In an effort to create a diversion, the State repeatedly discusses clairhs_ thét
are ﬁot _a_.basis. of thg_City’s notice of appeal—the City’s impairment‘-o_f-con_tra_ct
‘_ claims. Thbse_ claims are di_s_tinct from the constitutional issues deséribed abo.ve,
SO the'stétus éftﬁ;)se claims has no bearing here. ;
: Finally; 32h.e‘.Stat_e 'fai_ls when it tries to downplay the significance of this case.
' Th_i.s appeal will decide who wili own and manage a water system that serves over
100,000 North Carélinians. The municipal property in question is woxfth hun‘dr_eds
of millions of dollars,
| The only thing W'eighti'ei; than the practical impact of tﬁis case, moreo{/exf, is
the case’s impact on North Carolina constitutional lan. Thé decisién_below
eviscerates key constitutional doctrines that protect municipalities and their
taxpayers. {Tﬁe multiple_ pending motions for leave to participate as amici curiae
describe the é;ob'ieihs fhat the decision below, if left unrevieWed, witli:cause.
For aIl,Sf ‘thiese réé'sohs, the City urges the COI.ll;[ to deny the State’s motion
- to dismiss (o'r_all(.).w fhe City’s alternative petition for discretionary review) a_nd.

address the constitutional issues that the City has presented.

s
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REASONS'WHY THE MOTION TO DISMISS SHOULD BE DENIED

I THE STATE ’S ARGUMENTS HIGHLIGHT THE NEED FOR THIS
COURT’S GUIDANCE ON THE SUBJECT-MATTER TEST UNDER
ARTICLE II, SECTION 24(1)a).

The decision of the Court of Appeals narrows the subj ect-matter test under
article II, section 24(1)(a) from “relating to” to “regulatmg ” Notice of Appeal at
12-13. That narfbwing of article II, section 24 distorts the constitutional text and 7
clashes wifil this Court’s decisions. See id. at 12-20.

| In its mstien to disnsiss ! the State not only defends the reasshiﬁg of the

Court of Appsals, but proposes a variety of new—and even narrower—subj ect-

matter tests. As shown below, none of those proposals squares with this Court’s

decisions. In. any event, the fact that the State’s own motion applles multlple

subject—matter tests shows the need for this Court to clarify the standards that

govern article II, section 24.

! The motion to dismiss rests on arguments that appear throughout the State’s

combined filing. See Motion at 19. Thus, this response addresses the State’s
arguments against constltutlonai review, regardless of where those arguments
appear in the ﬁllng

Because this response focuses on the Court’s jurisdiction under section 7A-
30(1), it does not comprehensiVely rebut the State’s arguments on the merits. By
focusing the response in this way, the City does not mean to imply any agreement
vnth the State’s arguments.
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A, The State’s “Sole Pﬁrpose” Test Is Unsound.

The Court of Appeals held that a statute relates to health or sanitation if its -

: fext shows a pf?rp_ose to regdlatc or prioritize health or sanitatio'fi} Cltv of Aéheville
v. State, No. COA14-1255, slip op. at 1213 (N.C. Ct. App. Oct. 6, 2015). As the
City has shown, that test deviafe_s from fhe language of__ article II,_sect_idn 24(1)(a).
Worse still, the test éives draﬁers a roadmap for avoiding_thg: constitdtion.- See
Notice of Appeal at 11-13. |

The State’s motion proposes a standard even narrower thdn the one applied
below. The motion argues that a statute violates article II, section 24 only if its
sole purpose is to _address one of the prohibited subjects. Motidn at 34

I- - That p‘;'dpqsed test drould weaken article 11, sedtion 24 even fnpte than the
Court of Appédls did. It would invite drafters to insert multiple& péxposes into a
single statute sd%;ﬁ'at' the statute has no sole purpose. Under the State’s proposed
test, even a statute that literaily addressed health would pass muster, as long as the

statute showed other purposes as well.

The State appears to base its sole-purpose test on Lamb v. Board of

Education, 235 N.C. 377, 379, 70 S.E.2d 201, 203 (1952). See Motion at 30-31.2

1

2 The State also bases its proposed test on cases that do not even involve the

- “relating t0” standard. See Motion at 35-37. For example, the State cites Chéap -

v. Town of Chapel Hill, 320 N.C. 549, 359 S.E.2d 792 (1987), which addressed
whether a local act “r regulate[d] labor, trade, mining or manufacturing.” Id. at 558,
359 S.E.2d at: 797 (emphams added) (quoting N.C. Const. art. II, séc 24(1)(]))

'}'f:‘i| .
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Lamb, however, does not establish a sole-purpose test. The Coort held that the
statute in that case “relates to heaith and sanitation, sihce its sole pﬁrpose_ isto
prescribe provisions with respect to sesver and water service.” Lamb, 235 N.C. at
379,70 S.E;Zd at 203. Observing that a statute had a sole purpose is not the.same
thing as reqqifing that sole purpose in future cases. |
ThIS Court’s miost recent decision under article II, sectlon 24( 1)(a) conﬁrms

that there is no sole-purpose test. See City of New Bern V. New Bern—Craven Ctv

Bd of Educ, 338 N.C. 430, 450 S.E.2d 735 (1994). In New Bern the Court d1d

not focus on the purpose of the challenged statute at all much less demand a sole
purpose. See id. at 438-42, 450 S.E.2d at 740-42. Instead, the Court focused on
the effect of the statute: changing the local -entity responsib_lel for administering
and enforcing health-related regulations. See id. at 439-40, 450 S.§.2d at 740-41..
As theSe points show the Statte proposes a standard that clashes with this
'Court’s 1nterpretatlon of the phrase “relating to” in artlcle I1, section 24(1)(&) That

a

mlsunderstandlng of the Coutt’s decmons shows a need for the Court"s guldance

i

The State also cites In re City Annexation Ordinance, 69 N.C. App. 77, 316 S.E.2d
649 (1984), in which the Court of Appeals asked whether a local act was one

“[e]recting new townships, or changing township lines, or establishing or changmg
the lines of school districts.” Id. at 82, 316 S.E.2d at 653 (discussing N.C. Const
art. 11, sec. 24(1)(h)).
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B  The State’s “Directly LegisiateS” Test Likewise Fails. K

The State ryumposes another test that varies from the decision below. It
argues that a statute relates te health or sanitation only if it “directly legis_lates” on
health or sanitation, rather than having an “incidental_effect” on those subjects.

: Mo_tion at 34, That argurr‘te_nt is 50 mistak_en that it, too, illustrates the=need for
instruction from this Court..

First, the terms'_“di_rect” and “incidental” are question-begging. _The'se terms
are labels 'fot conclusions, not art’alytical tools that would help courte reach
conclusions. -

Second a “dlrectness” standard is unfalthful to the constitutional language
"‘relatmg t0.” This Court’s decisions show the breadth of that phrase Applymg

the “relatmg to” test, this Court has held that a number of statutes with relatively

indirect effects on health nonetheless relate to health. See. e.g., New Bern 338
N C.at 439 450 S.E.2d at 740 (1nvahdat1ng statute that shifted bulldmg-code
mspectlons froma cityto a county), Lamb 235 N.C. at 379 70 S.E.2d at 203

(invalidating statute that required a referendum before a school board could

connect water and sewer service to a school); Bd. of Health v. Bd. of Comm’rs

220 N.C. 140; 143-44, 16 S.E.2d 677, 679 (1941) (invalidating statute that required

-

that county commissioners confirm a county health officer).
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Indeed, as the State admits, an ent;ire line of case_s holds that laws on the
' governance of health—.re‘lated services relate to health and sanitation. See Motion at
31-32. None of the statutes in those cases prescribed any health standards

Instead like the statute here, they specified who would admmrster and enforce.

health standards See e.2. New Bern 338 N C. at 439 450 S.E.2d at 740; Idol Idol v. -

Street, 233 N.C. 730, 733, 65 S.E.2d 3-13, 315 (1951); Sams v. Bd. of Comm’rs,
217 N.C. 284, 285, 7 S.E.2d 540, 541 (1940); Notice of Appeal at 17-18.

~ Thus, the State is arguing for a standard that clashes with a principle that the
State itself acknowtedges. See Motion at 32. This confusion underscores the need

: for the Coqrt to clarify the case law under article II, section 24.

C. The “Regg_lgtmg” Test Relies on Authority That This Court
Abandoned Nearlv a Centurv Ago. .

The State‘ also advocates for the “regulating” test that the Court of Appeals

W

applied here.r'Ld.- at-‘26, 35; see slip op. at 12-13. The State argues that this test has

a basis in one of this Court’s decisions: Reed v. Howerton Engineering Co., 188

N.C. 39, 123 S.E.2d 479 (1924).
As the City has already noted, however, this Court has abandoned Reed’s

-discussion of the “relating to” standard. In Drysdale v. Prudden, 195 N.C. 722,

143 S.E. 530 (1928), this Court limited Reed to the conclusion that the statute at

issue in Ree‘d was not local. See id. at 727-28, 143 SE. at 533. Asan inﬂuential

[ !
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article explains, the Drysdale Court treated Reed’s statements on the “relating to”

test as dicta. Joseph S. Ferrell, Local L’eg@t_ion in the North Carolina General
Assembly, 45 N.C. L. Rev. 340, 367-68 (1967).

Since Dg’sdale, then, Reed’s interpretation of article II, section 24(1)(a) has
not been geod law in this Court. None of this Court’s major opinions on the "

“relating to” standard rely on Reed. See. e.g., New Bern, 338 N.C. at '438-42- 450

S.E.2d at 740-42 Lamb 235N.C. at 379, 70 S.E. 2d at 203; Idol 233 N C.at 733,
65 S.E2d at 315 Board of Health, 220 N.C. at 142-44, 16 S.E.2d at 678-79; Sams,
217N.C.at 285, 7 S.E.Zd at 541.

Thus, the State and the Court of Appeais are relying here ona 1924 decision
fphat this Court has not treated as authoritative since 1928. This fevival of outdated
authority confirms fhe ne.ed fo_r'this Court to reconcile and update the law u_nder _
article II, seé'tioa 24. |

II THE STATE S PROPOSAL TO NARROW TAKINGS LAW LIKEWISE
SHOWS THE NEED FOR REVIEW.

The dec131on below removes mun1c1pal assets from the takmus guarantee
under the North (,arolma Const1tut10n See Notice of Appeal at 22-26. The State

defends that decision by arguing that municipalities are not property owners at all,

so they have no constitutional protection against takings. Motion at 8-9, 39-40 &
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4

n.7. That aueinpfed defense just shows the need for this Court to olarify this

important area of state constitutional law.

A. The State’s Arguments Against Property Rights Highlight the
Need fpr Review by This Court.

Inits Iﬁqtion, the State r_hakes two extreme arguments ab;)ut property rights: =
. It argues that the State, not municipal taxpayers, owns municipal
utilities. Id. at 8-9.
. It also argues that a taking is not a taking at all if the séized prope@ is

put tgrthe same use as before. Id, at 39-40 & n.7.

if these";i-rﬂgvt:he' State’s views on property rights, correction frorh this Court is |
urgently necded. '

AcCorc;liﬁg to-the State’s motion, the City’s water system is not the City’s
prloperty’.at aIl, beéause the bonds used to finance the wate; system are exempt
f'_rom taxes. Id. at 8-9. Uﬂder that .Io_gi_c, the federal government owns almost every
home in Alngrica because it forgoes taxeé th_rough the mortgage interest
deduction. [jnsurp;iéingly, the State identifies no authority that adbpts any Iogic of

‘the kind. o

The Stéte also argues that municipal utilities are State property because the
State could v@)iﬁ‘iitariiy bail out the City if it defaulted on its bond debt. Id. at

9. That argument is equally fallacious. Under that reasoning, a mother who tells
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hefself that she would rather péy off hér- son’s busines;s loans than iet the business
fail is, for th_gtt reason alone, the owner of the son’s business.

| Ih additiOnj;to 'having absurd-consequences, the State’s _reasoﬁing clashes
~with the pubii}c-enterprise statutes. Those statutes give municipal‘iﬁ;ésr th¢ authority
to own water systéims. NC Gen. Stat. § 160A-312(a)ﬂf, ﬁl_(_l_ § 160A-311(2).
The State goes on to argue that city taxpayers WilO afe defeased of their
~‘water system suffer no takmg at all as long as the water contmues to flow. Motion
at 39-40 & n.7. That argument—that property rights include only a spemﬂed use
of property, not control over property—clashes with this Court’s teachings. For

example in Vance S. Harrmgton & Co. v. Renner, the Court emphasized property

owners’ rlght to control their property, not just to use it in a specified way. The

Court wrote that ‘.f[e_,]irery person owning property has the right to makc any lawful

use of it hé séés fit.” 236 N.C. 321, _324, 72 S.E.2d 838, 840 (1952} (emphasis
added.

R Attacks on property rights are especially troubling when they come frofn the

State. The argument that the State may expropriate aséets at will is one that might

'- Be expected ﬁ'om the goverhment of Cuba, but not from the government of North -

Caroliné. The State’s argument calls on this Court to repéir the takings guarantée

qﬁder our ste;fe cdn§iifution, as well as the property rights that the guarantee |

protects.
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B.  The State’s Rejection of As‘b‘ury Presents a Substantial Constitutional
Issue. R :

The 'State;s motion él’éo seeks to minimize Asbury v. Town of Albemarle,
}62 N.C. 247,78 S.E. 146 (1913). The moﬁon argues that &qy does not apply
Because that case is i;ot an exact factual replica of this one. See. Motion at41.

The principles of the decisioh, hoWever, apply squarely here. In w the -
Court rejectedfhé idea théf “the _legislative po.wer is s'o- trans‘cendent.that- it may; at
its will, také aﬁ?yay the private property” ofa municipality. As_‘tmr1162 N.C.at ”

254,78 SE. at 149 (quoting Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4

Wheat.) 518, 694 (1819)).. -
Here, the Court of Appeals created the same transcendent power that the

Asbury COurt rejected. The appeals court held that the General Aséembly‘ c_an;

wﬁh impunity, “divest a city of its authority to operate a public water system and
’,gr_rahéfer the a;uthofifir and assets thereof to a different political subdivision.” Slip
;).p. at21. *

That reasonmg violates more than the principle stated abov% If also violates
the principle ﬂ‘\l;t.wihere a municipality’s “private or prop.rietary funétio‘ns” are
concerned, “the Legisléture is u.nde'r the same constitutional restraints thét aré-
pléced upon it in respect of private corporations.” Asbury, 162 N.C. at 253-54, 78 |
" SE at 149. The réﬁoval Qf those restraints raises a substaptial constitutional issue

' for this Court’s review.
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~ Trying te overcome the principles in Asbury, the State argués that a 1903
1.

- decision allows the State to transfer water systems without consent and without

compensation.- Motion at 42-43 (discuséing Brockenbrough v. Bd.-_ of Water

Comm’rs, 134 N.C. 1, 46 S.E. 28 (1903)). The State argues that Brockenbrough

“involved an involuntary tren'sfer_- ofa Watér system, jtlst as this case ‘does.. I_c_l_."at 43
The State is mistaken. Brockenbrough_ involved a voluntary transfer of a _7
water system-—a transfe_r “at the instance and with the approval and pt_lrsuant toa

| ' resolution of the board of aldermen.” 1.34 N.C. at 6, 46 S.E. at;29. In additioh, the

issue in Brockenbrouah was not the validity of this transfer, but the transferee s

authority to 1ssue bonds See id. at 9-10, 46 S.E. at 31.
Fmally, the State defends the Court of Appeals for relying on out-of-state
- cases to Suppon_ its interpretation of our state constitution. Motion at.44 & n.9.
. Decisions from otlter states, however, mirror this Court’s reasoning in M See
Notice of Appeal at 26 (discussing these decisions). | |
In sum, the Court.of Appeals disregarded Asbury based on decisions that
intefpret other constitutions, as well as an older and off-point North Carolina
decisiori. &g‘-slip-ob. at 21-24. -These:miést_eps by the.Court of Appeals, as well as
the age of this, Court’s decisions on the issue, show the need for the Court to

B,

 reaffirm our state constitutional guarantee against uncompensated takings.
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[I. THE MOTION TO DISMISS MISUNDERSTANDS THIS COURT’S
'ROLE IN SHAPING CONSTITUTIONAL LAW.

The $}ate’s motion also commits a more fundamental error: slighting this-
Court’s role in shaping constitutional law. The motion does so by arguing, no
fewer than'teri{jgi_m:c_:s, that the City is merely s¢eking a “second apﬁéal” here.

The error of that aréument becomes clear when éne considers the history of
this Court’s jurisdiction over constitutional appeals. When the North Carolina
Court of Appeals was created, a commission made recommendations that
culminated in the enactment of section 7A-30(1). See State of N.C. Courts
Comm’n, Report of the Courts Commission to the.North Carolina VGeneral
Assembly 2~3 (1967). Iﬁ ifs.recommendations, the commission stressed this
Court’s rrole‘fiﬁ“shaping constitutional law:

Thé:Sugfé'me Court mﬁsf remain the court entrusted With the

final decision on all truly important questions of law. . . CA

strictly limited category of “important” cases—capital cases

and cases involving constitutional interpretations, for

example—should have access to the Supreme Court by statute.
Id. at 4; see also id. at 4-5. The commission specifically excluded constitutional
cases from'the class of lawsuits in which “double appeals, as of right, are to be_
avoided.’_’ Id. at 4; accord id. at 13. |

As this history shows, a constitutional appeal like this one is far from a mere

double appeal. Instead, such an appeal lies at the center of this Court’s
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c_on.stitutional'and statutory respo'nsibilit'ies. See N.C. Const. art. IV, § 12( 1); NC
Gen. Stat. § 7A-30(1). | |

The State aleo errs by r_ninimiii_ng the precedential value of this _Conrt.’_s
decisions. For egample, the .Stét_te downplays New Bern and Asbury by arguing
that those cases do not involve' the precise'fec't pattern here. See Motion’ at 30-33,
41. Those decisions, however, interpret the same constitutional provisions that are
at issue here, and they announce useful prmmples on the meaning of those
provisions. See Notlce of Appeal at 17-20, 22-26. The State has no bas;s for
shghtmg those pr1n01ples.

Similar errors defeat the _State’s effort to distinguish this case from Town of

Boone v. State, No. 93A15-2. See Motion at 45-47. In Boone, the Court will soon

be called on to 1nterpret article II, section 24, mcludlng the same subsectton at

issue here. See= e.g., State—Defendant—Appellant’s Brief at 2, 46-62, Town of of

Boone v. State, No. 93A15 (N.C. Apr. 23, 2015). The factual dlfferences between
this case and Boone are not an obstacle to rev1ew1ng thls case. To the contrary, :
| analyzmg the’ meanlng of article II, section 24(1)(a) in two dlfferent settmgs would
help the _Court 1nterpret the prov1310n soundly. See Notice of Appeal at 21.

In sum, the State’s_ narrow view of this Court’s role under section 7A-30(1),
as well as its narrow view of the Court’s precedents, defeats the State’s motion to

dismiss. -
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IV. THIS APPEAL DOES NOT DEPEND ON THE CITY’S- TMPAIRMENT-
OF- CONTRACT CLAIMS.

The Ste;te_ de\_zotes a significant pért- of its motion to an issue that the City’s
ﬁotice of appeal does not present. The motion refers to the City’s impairment-of-
contract clalms no fewer than seven times. The State argues that the City may not
pursue these clalms on appeal See Motlon at2-3,5-6,7,16 n.3,19n4,21 & n.5,
48-50.

Although the City diseutes the State’s argument, the dispute ﬂdoe's not.matter |
in this setting. The City’s notice of appeal is not based on the impairment-of-

contract clain}§. Sj_e Notice of Appeal at 9-26. The State’s dispussion__of those

s
i d

=y

claims‘ is no more than a distraction ﬁom the constitutional questions at issue. here.
V.  THE HIGH STAKES OF THIS CASE REINFORCE THIS COURT’S

STATUTORY JURISDICTION.

Contrary to the State’s _efforts to downplay the importance of this appeal, see
Motion at 47-48, the stakes of.this case are immense. |

This appeal will decide who will own and manage a water system worth
hundreds of millions of dollars. (See R pp 79, 164) 1t will alee' deeide whether the
taxpayers of th_e City of Asheville will continue to govern their water system, or
whether a ne'\_%i regional BOard, in which Asheville hes only a 'minoritg/' stake, will
take control.. | g;eg;Act of May 14, 2013, ch. 50, sec. 2, § 16_2A485.3(a), 2013 N.C.

Sess. Laws 118, 120-21.



Further, the impact of this appeal will reach far Beyond Asheville, The
appeal asks whether article II, section 24(1)(a) of the Nénh.Carolina Constitution
remains.a méanin_gful limit on locally_oriented legi_slation. Likewise, this appéal
will decide ’w-hgtl‘_l,er artic}e I, section 19 protects municipal taxpayers against
takith of pro_‘kprie;c'ary assets. -

The prézfieal and doctrinal significance of this appeal becomes clear when
one considers the pending motions for leave to appear in this case as amici curiae.

All of these prospective amici have expressed grave concerns about the effects of

the decision below:

“ The decision below—which could be read to effectively moot -
Article 11, Section 24—will have a dramatic impact on the
ability of municipal corporations to invest in the equipment,
technology, and analysis that is necessary for the proper
maintenance and operation of water services.

Brunswick Reg’l Water & Sewer H2GO Amicus Mot. at 2-3.

L
R

[T]h"é:.-ggurt of Appeals’ decision seriously misconstrues this
Court’s previous holding in Asbury, leading the Court of
Appeals to establish a dangerous precedent that would upend
settled expectations regarding municipal ownership and
property initerests in proprietary undertakings. '

City of Wilson Amicus Mot. at 3-4.
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TN Co
Among the most crucial of . . . municipal services is the

~ provision of clean, abundant, and affordable water, and movant
League’s members have a highly significant stake in
maintaining authority and control over the public water
infrastructure they have developed on behalf of their citizens.

N.C. League of Municipalities Amicus Mot. at 2-3.
By rejeéting constitutional challenges to the scizuré of a local
- government’s water system, the Court of Appeals has set a
disturbing precedent that will likely discourage local investment
-in water infrastructure.
Int’l Mun. Lawyers Ass’n Amicus Mot. at 2.’

.
e

As these oi;ganizations will attest, the effects of the decision below confirm

the need for this Court to exercise its statutory jurisdiction over this appeal.

CONCLUSION

The City respectfully re.quests that the Court deny the State’s motion to-

dismiss.

? In response to concerns about how the decision below undermines local

infrastructure inyestments, the State argues that the Act at issue has not yet rattled
- the municipal-bond market. Motion at 47-48. That argument, however, overlooks
the point that the courts have stayed the implementation of the Act.

In any event, the State’s argument is cold comfort to municipalitics and
taxpayers who are concerned about the ownership of their own proprietary assets,
as distinguished from the value of bonds secured by those assets.
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IN THE COURT OF APPEALS OF NORTH CAROLINA
No. COA14-1255

Filed: 6 October 2015

Wake County, No. 13-CVS-6691
CITY OF ASHEVILLE, a municipal corporation, Plaintiff,
V.

STATE OF NORTH CAROLINA and the METROPOLITAN SEWERAGE DISTRICT
OF BUNCOMBE COUNTY, NORTH CAROLINA, Defendants.

Appeal by Defendants from “Memorandum of Decision and Order Re:
Summary Judgment” entered 9 June 2014 by Judge Howard E. Manning, Jr., in

Wake County Superior Court. Heard in the Court of Appeals 3 June 2015.

Parker, Poe, Adams & Bernstein LLP, by Daniel G. Clodfelter, City Attorney for
the City of Asheuille, by Robin T. Currin and Robert W. Oast, Jr., Long, Parker,
Warren, Anderson & Payne, P.A., by Robert B. Long, Jr., and Moore & Van
Allen PLLC, by T. Randolph Perkins, for the Plaintiff-Appellee.

Attorney General Roy A. Cooper, III, by Special Deputy Attorney General 1.
Faison Hicks, for the Defendant-Appellant.

Cauley Pridgen, P.A., by James P. Cauley, 11, and Gabriel Du Sablon, for
Amicus Curiae, the Cily of Wilson. ’

Kimberly S. Hibbard and Gregory F. Schwitzgebel, II1, for Amicus Curiae, the
North Carolina League of Municipalities.

DILLON, Judge.

The City of Asheville (“Asheville”) commenced this action against the State of

North Carolina, challenging the constitutionality of certain legislation enacted by our
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General Assembly in 2013. A provision in this legislation requires Asheville to cede
ownership and control of its public water system to another political subdivision. The
trial court entered an order enjoining this involuntary transfer, concluding that the
legislation violated the North Carolina Constitution.

We affirm the trial court’s conclusion that Asheville has standing to challenge
the authority of the General Assembly in this matter. We reverse the court’s
conclusions regarding the legislation’s constitutionality and its injunction and
remand the matter for further proceedings consistent with this opinion.

I. Background

The General Assembly has empowered municipalities to own and operate
public water systems and public sewer systems and to serve customers both inside
énd outside of their corporate limits. N.C. Gen. Stat. § 160A-312.

Asheville is a municipality which owns and operates a public water system (the
“Asheville Water System”). Asheville, however, does not operate a public sewer
system. Rather, the public sewer system is owned and operated by a metropolitan
sewerage district (an “MSD™).! Like a municipality, an MSD is a type o.f political
subdivision authorized by the General Assembly. N.C. Gen. Stat. § 162-64, el seq.

The relationship between Asheville and its water customers living outside of

its corporate limits has historically been quite litigious, with many disputes resolved

1 This MSD, known as the Metropolitan Sewerage District of Buncombe County, is the nominal
defendant in this action.

-9.
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through legislation from our General Assembly. See Candler v. City of Asheville, 247
N.C. 398, 101 S.E.2d 470 (1958); City of Asheville v. State of North Carolina, 192 N.C.
App. 1, 665 S.E.2d 103 (2008). )

In 2013, our General Assembly enacted legislation (the “Water/Sewer Act”)
which withdraws from Asheville the authority to own and operate the Asheville
 Water System and transfers the System to the Buncombe County MSD as follows:

The Water/Sewer Act creates a new type of political subdivision known as a
meltropolitan water and sewerage district (an “MWSD”), empowered to run both a
public water system and a public sewer system within a defined jurisdiction. An
MWSD may be formed either voluntarily or by operation of law. An MWSD is formed
voluntarily when two or more political subdivisions (e.g., cities and MSD’s) consent to
form an MWSD to consolidate the governance of the public water and sewer systems
in their region. N.C. Gen. Stat. § 162A-85.2.

A provision in the Water/Sewer Act (the “Transfer Provision”) — the provision
which is at the heart of this litigation — allows for the formation of an MWSD by
operation of law. This provision states that the public water system belonging to a
municipality or other political subdivision which meets certain criteria and which
happens to operate in the same county that an MSD operates a public sewer system

must be transferred to that MSD, upon which the MSD converts to an MWSD. See

2013 N.C. Sess. Laws 50, §§ 1(a)-(f), as amended by 2013 N.C. Sess. Laws 388, § 4.
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Though the Transfer Provision does not expressly reference Asheville by name,
the only public water system which currently meets all of the Transfer Provision’s

criteria for a forced transfer to an MSD is the Asheville Water System.

Asheville commenced this action, challenging the legality of the Tranéfer
Provision on several grounds. The State moved to dismiss, contending that Asheville
lacked standing to challenge the General Assembly’s authority to enact the
legislation. Also, both parties filed cross motions for summary judgment.

Following a hearing, the trial court entered an order recognizing Asheville’s
standing. The trial (:ourtr enjoined the application of the Transfer Provision,
concluding that it violated our state constitution on three grounds.

The State timely appealed.

II. Standard of Review

As this case involves the interpretation of a state statute and our state
Constitution, our review is de novo. See In re Vogler, 365 N.C. 389, 392, 722 S.E.2d
459, 462 (2012).

II1. Asheville’s Standing
The trial court concluded that Asheville has standing to challenge the

authority of the General Assembly to enact the Transfer Provision. We agree.
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Our Supreme Court has expressly held that “municipalities [have] standing to
test the constitutionality of acts of the General Assembly.” Town of Spruce Pine v.
Avery County, 346 N.C. 787, 790, 488 S.E.2d 144, 146 (1997) (citing City of New Bern
v. New Bern-Craven County Bd. of Educ., 328 N.C. 557, 402 S.E.2d 623 (1991) and
Town of Emerald Isle v. State of N.C., 320 N.C. 640, 360 S.E.2d 756 (1987)).

" In challenging Asheville’s staﬂdi‘ng, the State cites In re Appeal of Martin, 286
N.C. 66, 209 S.E.2d 766 (1974), in which our Supreme Court held that a certain
county lacked standing to challenge the constitutionality of a provision contained in
a particular statute. However, the Court explained in Town of Spruce Pine, supra,
that its holding in Martin was not that political subdivisions lack the authority to
challenge the constitutionality of a statute generally, but rather tflat a political
subdivision which accepts the benefits of part of a statute lacks standing to challenge
another part of that same statute. Town of S’pruce Pine, 346 N.C. at 790, 488 S.E.2d
at 146 (distinguishing Martin). Here, Asheville has standing because it has not
accepted any benefit from the 2013 Water/Sewer Act.

IV. Constitutionality of the Water/Sewer Act
The trial court held that the Transfer Provision was invalid under our North
Carolina Constitution based on three separate grounds:
(1) the Transfer Provision is a “local law” relating to “health,”

“sanitation” and “non-navigable streams,” in violation of Article 11,
Section 24,
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(2) the Transfer Provision violates Asheville’s rights under the “law of

the land” clause found in Article I, Section 19; and
(8) the Transfer Provision constitutes an unlawful taking of Asheville’s

property without just compensation in violation of Article I, Sections

19 and 35.
We disagree and hold that the Transfer Provision does not violate these

constitutional provisions.2

A. The General Assem.bly has plenary power regarding the political subdivisions in
our State, except as restricted by the state and federal constitutions.

The plenary police power of the State is “vested in and derived from the
people,” N.C. Const. Article I, § 2; and “an act of the people through their
representatives in the legislature is valid unless prohibited by [the State]
Constitution.” State ex rel. Martin v. Preston, 325 N.C. 438, 448-49, 385 S.E.2d 473,

478 (1989) (emphasis added). See also Hart v. State, ___ N.C. __, , 774 S.E.2d

281, 287 (2015) (stating that the North Carolina Constitution “is not a grant of power,
but [rather] a limit on the otherwise plenary police power of the State”); Painter v.
Wake County Bd. of Educ., 288 N.C. 165, 177, 217 S.E.2d 650, 658 (1975) (stating that

“lan act of our General Assembly is legal when [the North Carolina} Constitution

containg no prohibition against it”).

2 The trial court refused to rule on a fourth basis in support of the injunction, namely, that the
Transfer Provision unlawfully impairs Asheville’s contractual obligations with its bondholders who
provided financing for its public water system, in violation of Article I, Section 10 of the United States
Constitution; Article I, Section 19 of the North Carolina Constitution; and N.C. Gen. Stat. § 159-93.
However, Asheville has not presented any argument regarding this fourth ground as “an alternative
basis in law for supporting the [injunction],” N.C. R. App. P. 10{c), and, therefore, it is not preserved.

-6-
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The General Assembly’s power includes the authority to organize and regulate
the powers of our State’s municipalities and other political subdivisions. See N.C.
Const. art. VII, §1 (recognizing that the General Assembly has the power to regulate
our towns and cities “except as [] prohibited by [our state] Constitution”™. Our
Supreme Court has repeatedly recognized this power. For example, in two cases in
which Asheville was a party, the Court stated that the powers of a municipality “may
be changed, modified, diminished, or enlarged [by the General Assembly, only]
subject to the constitutional limitations,” Candler v. Ciiy of Asheuvilie, 247 N.C. 398,
407, 101 S.E.2d 470, 477 (1958), and that the authority accorded a municipality “may
be withdrawn entirely at the will or pleasure of the [General Assembly],” Rhodes v.
Asheuville, 230 N.C. 134, 140, 52 S.E.2d 371, 376 (1949). See also In re Ordinance, 296
N.C. 1, 16-17, 249 S.E.2d 698, 707 (1978) (“Municipalities have no inherent powers;
they have only such powers as are delegated to them by [our General Assembly]”);
Highlands v. Hickory, 202 N.C. 167, 168, 162 S.E. 471, 471 (1932) (Municipalities]
- ére the creatures of the legislative will, ahd are subject to its control”).

Here, the General Assembly has sought to exercise its power over political
subdivisions by enacting the Transfer Provision, which (1) creates a new political
subdivision in Buncombe County (an MWSD), (2) withdraws from Asheville authority
to own and operate a public water system, and (3) transfers Asheville’s water system

to the MWSD, all without Asheville’s consent and without compensation to Asheville.
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Early last century, our Supreme Court recognized our General Assembly’s
power to withdraw from the City of Charlotte its authority to operate its public water
system and to transfer this system to a new political subdivision:

It is clear that the Legislature may, in aid of municipal
government or for the purpose of discharging any
municipal functions, or for any proper purpose, create
municipal boards and confer upon them such powers and
duties as in its judgment may seem best. . . . The
Legislature has frequently exercised the power conferred
by the Constitution by establishing boards of health in
towns and cities, school boards and such others as may be
deemed wise as additional government agencies. We do not
understand that this power is questioned, or that the title to
the [public water system] purchased by [Charlotie] did not
pass to and vest in the board of waler commissioners
established by the act [of the Legislature].

Brockenbrough v. Board of Water Comm/’rs., 134 N.C. 1, 17, 46 S.E. 28, 33 (1903). The
Court recognized that the waterworks of a municipality are, in fact, “held in trust for
the use of the city.” Id. at 23, 46 S.E. at 35. Additionally:

There is no prohibition . . . against the creation by the
Legislature of every conceivable description of corporate
authority and to endow them with all the faculties and
attributes of other pre-existing corporate authority. Thus,
for example, there is nothing in the Constitution of this
State to prevent the Legislature from placing the police
department of [a municipality] or its fire department or its
waterworks under the control of an authorlty which may
be constituted for such purpose.

Brockenbrough, 134 N.C, at 18, 46 S.E. at 33. The Court noted that even the city of

Charlotte, the plaintiff in Brockenbrough, “concedfed] the power of the Legislature to
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establish [a separate] board of water commissioners and to transfer to the said board
the [waterworks] property of the city.” Id. at 18, 46 S.E. at 33.

Accordingly, unless prohibited by some provision in the state or federal
constitutions, our General Assembly has the power to create a new political
subdivision, to withdraw from Asheville authority to own and operate a public water
system, and to transfer Asheville’s water system to the neW- political subdivision.

B. The three constitutional restrictions on the General Assembly’s power cited by
the trial court do not apply to the enactment of the Transfer Provision.

Asheville argues that the trial court correctly concluded that the Transfer
Provision violates our state constitution. In our de novo review of the trial court’s
conclusions, we are guided by the following:

Our courts have the power to declare an act of the General Assembly
unconstitutional. See Hart,  N.C.at__, 774 S.E.2d at 284; Bayard v. Singleton,
1 N.C. 5 (1787).

We must not declare legislation to be unconstitutional unless “the violation 1is
plain and clear,” Hart, ___ N.C. at ___, 774 S.E.2d at 284 (emphasis added). We are
to “indulge every presumption in favor of [an act’s] constitutionality” and that “all
reasonable doubt will be resolved in favor of its validity.” Painter, 288 N.C. at 177,
217 S.E. at 658.

We are not to be concerned with the “wisdom and expediency” of the legislation,

but whether the General Assembly has the “power” to enact it. In re Denial, 307 N.C.

.9-
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52, 57, 296 S.E.2d 281, 284 (1982). As our Court has recognized in an opinion
aui';hored by Judge (now Chief Justice) Mark Martin, “courts have no authority to
inquire into the motives of the [General Assembly] in the incorporation of [a] political
subdivision[.]” Bethania Town v. City of Winston-Salem, 126 N.C. App. 783, 786, 486
S.E.2d 729, 732 (1997) (emphasis added).

And, finally, the burden in this case rests with Asheville to show beyond a
reasonable doubt that the Transfer Provision viclates some constitutional provision.

We now address the three constitutional grounds relied upon by the trial court
in striking down the Transfer Provision.

1. Article 11, Section 24 — Prohibition against certain tvpes of local laws.

Asgheville argues, and the trial court concluded, that the Transfer Provision
violates Article II, Section 24(1)(a) and () of our state constitution, which prevents
the General Assembly from enacting cer.tain types of local laws. We disagree.

Taking effect in 1917, Article II, Section 24 restricts the otherwise plenary
power of our General Assembly to enact so-called “local” laws, by declaring void any
“local” law concerning any of 14 “prohibited subjects” enumerated in that provision.
N.C. Const. art. II, § 24(1)(a)-(n). | Therefore, a law violates this constitutional
provision only if it is deemed “local” and if it falls within the ambit of one of the 14

“prohibited subjects.”

-10 -



ASHEVILLE V. STATE

Opinion of the Court

In the present case, the trial court held that the Transfer Provision is a local
law and that it falls within the ambit of two “prohibited subjects”™: Laws “relating to
health [or] sanitation” and laws “relating to non-navigable streams[.]” N.C. Const.
art. I, § 24(1)(a), (e).

Our Supreme Court has stated that a law is either “general” or “local,” but
there is “no exact rule or formula” which can be universally applied to make the
distinction. Williams v. Blue Cross, 357 N.C. 170, 183, 581 S.K.2d 415, 425 (2003).
However, in the present case, we need not reach whether the Transfer Provision
constitutes a “local law.” Rather, we hold that it is not plain and clear and beyond
reasonable doubt that the Transfer Provision falls within the ambit of either
prohibited subject identified by the trial court.

Seven years ago, our Court grappled with this issue in a case involving these
same parties and a constitutional cha}leﬁge of three statutes regulating the Asheville
Water System. City of Asheville v. State of North Carolina, 192 N.C. App. 1, 665
S.E.2d 103 (2008).

In the 2008 case, Asheville argued that every law which concerns a water or
sewer system “necessarily relate[s] to health and sanitation” within the ambit of
Article 11, Section 24(1)(a). City of Asheuville, 192 N.C. App. at 32, 665 S.I5.2d at 126.
Writing for this Court, our former Chief Judge John Martin rejected Asheville’s

argument, holding that “the mere implication of water or a water system in a
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legislative enactment does not necessitate a conclusion that it relates to health and
sanitation in violation of the Constitution.” Id. at 37, 665 S.E.2d at 129.

Rather, we concluded that our Supreme Court precedent instructs that a local

law is not deemed to be one “relating to health [or] sanitation” unless (1) the law
plainly “state[s] that its purpose is to regulate [this prohibited subject],” or (2) the
reviewing court is able to determine “that the purpose of the act is to regulate [this
prohibited subject after] careful perusal of th(? entire act”. Id. at 33, 665 S.E.2d at
126 (quoting Reed v. Howerton, 188 N.C. 39, 44, 123 S.E. 479, 481 (1924)). We noted
that the best indications of the General Assembly’s purpose are “the language of the
statute, the spirit of the act, and what the act seeks to accomplish.” City of Asheuville,
192 N.C. App. at 37, 665 S.E.2d at 129 (quoting State ex rel. Comm’r of Ins. v. Rate
Bureau, 300 N.C. 381, 399, 269 S.E.2d 547, 561 (1980)).

- Following Reed and our 2008 case, we first look to see if the Water/Sewer Act
expressly states that its purpose is to regulate health or sanitation, and conclude that
it does not. Rather, the Act’s statéd purpose is to address concerns regarding the
quality of the service provided to the customers of public water and sewer systems:

Whereas, regional water and sewer systems provide
reliable, cost-effective, high-quality water and sewer
services to a wide range of residential and institutional
customers; and

Whereas, in an effort to ensure that the citizens and

businesses of North Carolina are provided with the highest
quality services, the State recognizes the value of regional
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solutions for public water and sewer for large public
systems; Now, therefore,
The General Assembly of North Carolina enacts . . . .
2013 N.C. Sess. Laws 50 (emphasis added).

We next peruse the entire Water/Sewer Act to determine whether it is plain
and clear that the Act’s purpose is to regulate health or sanitation. We find that there
are no provisiqns in the Act which “contemplate[] . . . prioritizing the [Asheville Water
System’s] health or sanitary condition[.]” See City of Asheville, 192 N.C. App. at 36-
37, 665 S.E.2d at 128. In fact, a provision in the Act allows for the “denial og
discontinuance of [water and sewer] service” by an MWSI) based on a customer’s non-
payment, see N.C. Gen. Stat. § 162A-85.13(c), which, as in the 2008.case, belies
- Asheville’s argument that the purpose of the Act relates to health and sanitation. See
City of Asheuville, 192 N.C. App. at 35, 665 S.E.2d at 127. Rather, the provisions in
the Water/Sewer Act appear to prioritize concerns regarding the‘ governance over
water and sewer systems and the quality of the services rendered. See N.C. Gen.
Stat. § 162A-85.1, et seq.

Following this same analysis, we hold that the Water/Sewer Act does not fall
within the ambit of the phrase “relating to non-navigable streams.” The mere
implication in legislation of a public water system which happens to derive water
from a non-navigable stream “does not necessitate a conclusion that [the legislation]

relates to [non-navigable streams] in violation of the Constitution.” City of Asheuvilie,
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192 N.C. App. at 37, 665 S.E.2d at 129. There is nothing in the Water/Sewer Act
which suggests that its purpose is to address some concern regarding a non-navigable
stream.

Asheville cites five cases from our Supreme Court to argue that the Transfer
Provision is a law “relating to health-[or] sanitation,” which we now address:

The most compelling of these case is Drysdale v. Prudden, 195 N.C. 722, 143
S.E. 530 (1928). Drysdale appears to stand for the proposition that an act which
establishes a sanitary district (to provide public water/sewer service) is a local law
and relates to health and sanitation. However, on closer look, the Drysdale Court
only bases its ruling on the fact that the act is a local law — the Court never makes
any determination regarding which of the 14 “prohibited subjects” was implicated by
the act; and, therefore we assume that this issue was not put before the Court.

We read Drysdale in conjunction with Reed, supra. Like Drysdale, Reed 1s a
1920’s case in which our Supfeme Court addresses the constitutionality of a statute
creating sanitary districts. Reed, 188 N.C. at 42, 123 S.E. at 479-80. However, unlike
Drysdale, the Court in Reed held that the act in question, which (ironically) created
sewer districts in Buncombe County, was constitutional. Id. at 45, 123 S.E. at 481-
82. Specifically, the Court addressed the issue of whether the act was one “relating
to health {or] sanitation,” holding that it was not, because the language in the act did

not suggest this to be the act’s purpose, but rather the act merely sought to create
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political subdivisions through which sanitary sewer service could be provided. Id. at
44, 123 S.E. at 481. The Court then addressed separately the issue of whether the
act was local, though curiously holding that the act was not local because it applied
to the entire county. Id. at 45, 123 S.E. at 481-82.

In any event, both cases provide insight on the issue as to whether a law 1s
“local” or “general,” and, admittedly, the Court’s conclusion in Drysdale on this issue
is m—ore congistent with recent holdings from that Court, while the conclusion on the
issue reached in Reed — that a law is “general” if it applies throughout one entire
county — appears to be somewhat of an outlier. However, Reed is more instructive
than Drysdale in determining whether an act “relat[es] to health [or] sanitation.” Id.
at 44, 123 S.E. at 481. The Court in Reed takes this issue head-on, while in Drysdale
the Court never addresses the issue. Accordingly, as our Court did in 2008, we follow
Reed on the issue as to whether a law relates to health or sanitation.

The other cases cited by Asheville do not mandate that we reach a contrary
result in the present case. Three of these cases are distinguishable because they deal
with legislation that empowers a political subdivision with authority to enforce health
regulations in a county. See City of New Bern v. Bd. of Educ., 338 N.C. 430, 437-38,
450 S.E.2d 735, 739-40 (1994) (authorizing Craven County to perform building
inspections); Idol v. Street, 233 N.C. 730, 733, 65 S.E.2d 313, 315 (1951) (creating a

city-county board of health in Forsyth County); Sams v. Bd. of County Comm™s, 217
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N.C. 284, 285, 7 S.E.2d 540, 541 (1940} (creating a county board of health in Madison
County). In the present case, however, the Transfer Provision does not empower
anyone to enforce health regulations, nor does it impose any health regulations on
the Asheville Water System. Rather, similar to the act at issue in Reed, it merely
creates the political subdivision through which public water and sewer systems may
be provided in Buncombe County. Reed, 188 N.C. at 44, 123 S.E. at 481.

The fifth case cited by Asheville, Lamb v. Bd. of Educ., is also not controlling.
235 N.C. 377, 70 S.E.2d 201 (1952). In Lamb, our Supreme Court declared
unconstitutional an act which imposed a duty on the Randolph County Board of
Education to provide “a sewerage system and an adequate water supply” for its
schools. Id. at 379, 70 S.E.2d at 203. The Court held that this legislation did relate
to health and sanitation because it was clear that “its sole purpose” was to make sure
that school children in Randolph County had access to “healthful conditions” while at
school. Id. The Water/Sewer Act, however, does not require any political subdivision
to continue operati.ng a water or sewer system.

2. Article I, Section 19—~ “Law of the Ldnd” Clause/Equal Protection

Asheville argues, and the trial court concluded, that the Transfer Provision

violated the “law of the land” clause contained in Ariicle I, Section 19 because there

is no “rational basis” in treating Asheville differently from other municipalities
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operating public water systems and because there is no “rational basis” in
transferring Asheville’s water system to another political subdivision. We disagree.

The trial court cites Asbury v. Albemarle, 162 N.C. 247, 78 S.E. 146 (1913), as
authority for its holding. In Asbury, our Supreme Court stated that our General
Assembly “is under the same constitutional restraints that are placed upon it in
reépect of private corporations” when exercising power regarding a municipality’s
exercise of a proprietary function. Id. at 253, 78 S.E. at 149. However, we do not
read Asbury as restricting the General Assembly’s authority to withdraw authority
from a political subdivision to engage in a proprietary function, a power recognized
- in Article VII, Section 1 and in a number of other Supreme Court decisions. Rather,
Asbury addresses the limitations to the General Assembly’s power to manage certain
aspects of a municipality’s water system, standing for the propositions that (1) the
General Assembly has the authority to empower a municipality to operate a public
water system (or other proprietary endeavor); (2) the General Assembly, however,
cannot compel a municipality to operate a water system (or other proprietary
endeavor); and (3) where a municipality which has been empowered and has decided
to operate a public water system, the General Assembly may regulate but cannot
otherwise “control the exercise of [] discretion by the municipality” in operating the

system. Id. at 255, 78 S.E. at 150.
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Our holding here is not at odds with Asbury. The Transfer Provision does not
compel Asheville to operate a water system nor does it seek to interfere with
Asheville’s discretion in running a water system. Rather, the General Assembly is
exercising its power to withdraw from Asheville its authority to own and operate a
public water system. See Candler, 247 N.C. at 407, 101 S.E.2d at 477 (recognizing
the General Assembly’s power to “diminish” the powers of a municipality).

Asheville contends, and the trial court agreed, that the General Assembly had
no “rational” basis for singling out Asheville in the Transfer Provision. Assuming
that the Transfer Provision has this effect, we believe that the fact that the General
Assembiy irrationally singles out one municipality in legislation merely means that
the legislation is a “local” law; it does not render the legislation unconstitutional, per
se. See City of New Bern v. New Bern-Craven County Bd. of Educ., 338 N.C. 430, 435-
36, 450 S.E.2d 735, 738-39 (holding that a law is local if there is no “rational basis
reasonably related to the objective of the legislation” for singling out the class to
whom the law applies); McIntyre v. Clarkson, 2564 N.C. 510, 519, 119 S.E.2d 888, 894
(1961) (establishing the “reasonable classification” method to determine whether a
law is general or local). As previously noted, the General Assembly can enact a ldcal
law concerning municipalities so long as the law does not fall within one of the 14
prohibited subjects enumerated in Article II, Section 24 of our state constitution. See

City of Asheuville, 192 N.C. App. at 32, 665 S.E.2d at 126 (sustaining statutes
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regulating the Asheville Water System though concluding that the singling out of
Asheville was not based on any rational basis).

We are persuaded by decisions from the United States Supreme Court holding
that municipalities do not have Fourteenth Amendment rights concerning acts of the
legislature, Ysursa v. Pocatello Educ. Assoc., 555 U.S. 353, 363 (2009) (holding that
unlike a private corporation, a municipality “has no privileges or immunities under
the federal constitution which it may invoke in opposition to the will of its creator
[the legislature]”), a rule which applies even when legislation affects a municipality’s
exercise of a proprietary function, such as operating a water system. See Trenton v.
New dJersey, 262 1.S. 182, 190-91, 67 L. Ed. 937, 942 (1923) (holding that the
distinction between a municipality acting “as an agent for the State for governmental
purposes and as an organization to care for the local needs in a privaté or proprietary
capacity . . . furnishes no ground to invoke [the Fourteenth Amendment of the United
States]”); see also Williams v. Baltimore, 289 U.S. 36, 40, 77 L. Ed. 1015, 1020-21
(1933); Rogers v. Brockette, 588 F.2d 1057, 1067-68 (1979) (citing additional United
States Supreme Court authority).

Finally, the trial court concludes that the Transfer Provision violates the “law
of the land” clause because there is no rational basis between the purpose of the Act
(to ensure that citizens and businesses are provided with the highest quality of

services) and requiring the involuntary transfer of the Asheville Water System to an
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MWSD. The trial court lists reasons why it believes that the Transfer Provision will
not accomplish a legitimate purpose. However, the State suggests a number of
rational bases for the Transfer Provision. For instance, the Transfer Provision was
included to provide better governance of the Asheville Water System, a system which
has had a contentious history with customers residing outside Asheville’s city limits:
The Transfer Provision allows the Asheville Water System to be governed by a
political subdivision whose representatives are selected from all areas served by the
System, as opposed to being governed by Asheville’s city council, which is chosen only
by those living within Asheville’s city limits. It is not our role to second-guess “the
wisdom [or] expediency” of the Transfer Provision, as long as there is some rational
basis in that provision to accomplish some valid public purpose. See In re Denial, 307
N.C at 57, 296 S.E.2d at 284.

-Accordingly, we reverse the conclusion of the trial court that the Transfer
Provision violates the “law of the land” clause in our state constitution.

3. Article I, Sections 19 and 35 — Taking of Asheuville’s Property

Asheville argues, and the trial court held, that the Transfer Provision exceeded
the State’s authority to take property, or, in the alternative, to take property without -
paying just compensation in violation of Article I, Sections 19 and 35 of our state

constitution. We disagree.
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Article I, Section 19 of our state constitution states that no person shall be
“deprived of . . . property, but by the law of the land,” and Article I, Section 35 states
that “[a] frequent recurrence to fundamental principles is absolutely necessary to
preserve the blessings of liberty.”

The trial court concluded that the Transfer Provision violates the above cited
sections in two respects: First, the Transfer Provision was “not a valid exercise of the
sovereign power of the [General Assembly] to take or condemn property for a public
use” because the transfer of Asheville’s water system to the MSD would not result in
any “change in the existing uses or purposes currently served by the [system]”; and_
second, even if the General Assembly had the power to “condemn” Asheville’s water
system, it deprived Asheville of its constitutional right to receive “just compensation.”

On the first issue, we note that our Supreme Court has recognized the
authority of our General Assembly to divest a city of its authority to operate a public
water system and transfer the authority and assets thereof to a different political
subdivision. See Brockenbrough, 134 NC at 19, 46 S.E. at 33 (recognizing that the
waterworks of a municipality are, in fact, held “in trust for the use of the city”).

Our United States Supreme Court has held that there is no constitutional
prohibition against a State withdrawing from a municipality the authority to own

and operate a public water system and transferring the municipality’s system to
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another political subdivision “without compensation” to the municipality or “without
the consent” of the municipality’s citizens:
The diversion of waters from the sources of supply for the
use of the inhabitants of the State is a proper and
legitimate function of the State. This function . . . may be
performed directly [by the State]; or it may be delegated to
bodies politic created for that purpose, or to the
municipalities of the State. . . .
. The State, therefore, at its pleasure may modify or
withdraw all such powers, may take without compensation
such property, hold it itself, or vest it in other agencies. . .
. All this may be done, conditionally or unconditionally,
with or without the consent of the citizens, or even against
their protest.
Trenton v. New Jersey, 262 U.S. at 186, 67 1. Ed. at 940. See also Hunter v.
Pittsburgh, 207 U.S. 161, 178-79, 52 L. Ed. 151, 159-60 (1907). The Trenton Court
specifically addressed that its holding apphed even to State action concerning a
municipality acting in a proprietary capacity. Trenton, 262 U.S, at 191, 67 L.E. at
943. S
Our holding today is consistent with holdings from around the United States.
As the treatise McQuillan on Municipal Corporations recognizes, “it is generally held
that transferring property and authority by act of the legislature from [a city] to
another where the property is still devoted to its original purpose, does not invade

the vested rights of the city.” McQuillan, sec. 4.133, Vol. 2. Indeed, the Minnesota

Supreme Court has stated:
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“[a]s to property held in a proprietary or private capacity,

in trust for the benefit of township inhabitants for certain

designated purposes, the legislature may provide for the

transfer thereof from the officers of such municipality to

different trustees, with or without consent of the

municipality and without compensation to it.
Bridgie v. Koochiching, 35 N.W.2d 537, 540 (1948). Likewise, the Pennsylvania
Supreme Court has stated:

The Commonwealth has absolute control over such

agencies and may add to or subtract from the duties to be

performed by them, or may abolish them and take property

with which the duties were performed without

compensating the agency thereof.
Chester County v. Commonwealth, 17 A.2d 212, 216 (1941). See also Orleans Parish
v. New Orleans, 56 So0.2d 280, 284; Hickey v. Burke, 69 N.E.2d 33 (1946) (Ohio court
recognizing power to “relieve [a] municipality of [certain] duties and withdraw the
power. If property has been acquired, it may shift the title and control to other
agencies[.] . . . without compensation”).

None of the cases cited by Asheville in its argument address the situation
where the General Assembly acts to take the property of a municipality used to carry
on a proprietary function and transfers it to another political subdivision to carry out
the same function. For instance, State Hwy. Comm’n v. Greensboro Bd. of Educ., 265
N.C. 35, 143 S.E.2d 87 (1965) and Bd. of Transp. v. Charlotte Park & Rec. Comm'n,
38 N.C. App. 708, 248 S.E.2d 909 (1978) merely stand for the proposition that where

one governmental agency charged with building roads condemns the property of
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another agency who owns property for purposes unrelated to building roads, the
condemning agency must pay just compensation.

Accordingly, we hold that the Transfer Provision does not constitute an
unlawful taking without just compensation.

V. Conclusion

In conclusion:

We affirm the portion of the trial court’s order denying the State’s motion to
dismiss, rejecting the State’s argument that Asheville lacked standing or capacity to
challenge the validity of the Transfer Provision.

We reverse the trial court’s grant of summary judgment for Asheville on its
first claim for relief, which declared that the Transfer Provision constitutes a local
act relating to health, sanitation or non-navigable streams in violation of Article I1,
Sections 24(1)(a) and (e) of our state constitution. Specifically, we hold that, assuming
it is a local act, it does not “relate to” health, sanitation, or non-navigable streams
within the meaning of our state constitution. We also reverse the trial court’s denial
of the State’s motion for summary judgment on this claim, and direct the court on
remand to enter summary judgment in favor of the State on this claim,

We reverse the trial court’s grant of summary judgment for Asheville on its
second claim for relief, which declared that the Transfer Provision violates the “law

of the land” clause in Article I, Section 19 of our state constitution. We also reverse
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the trial court’s denial of the State’s motion for summary judgment on this claim, and
direct the court on remand to enter summary judgment in favor of the State on this
claim.

We reverse the trial court’s grant of summary judgment for Asheville on its
third claim for relief, which declared that the Transfer Provision violates Article I,
Sections 19 and 35 of our state constitution, as an invalid exercise of power to take or
condemn property. We also reverse the trial court’s grant of summary judgment on
Asheville’s sixth claim for relief, which, in the alternative to the injunction, awarded
Asheville money damages for the taking of the Asheville Water System. We also
reverse the trial court’s denial of the State’s motion for summary judgment on these
claims, and direct the court on remand to enter summary judgment in favor of the
State on these claims.

We reverse the trial court’s order enjoining the enforcement of the Transfer
Provision.

We do not reach any conclusion regarding Asheville’s fourth and fifth claims
for relief, in which Asheville contends that the enforcement of the Transfer Provision
would impermissibly impair obligations of contract in violation of our state and
federal constitutions and in violation of N.C. Gen. Stat. § 159-93. The trial court
made no rulings on these claims, and Asheville did not take advantage of Rule 10(c)

of our Rules of Appellate Procedure, which allows an appellee to propose 1ssues which
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form “an alternate basis in law for supporting the order[.]” Therefore, any argument
- by Asheville based on these claims for relief are waived.
AFFIRMED IN PART, REVERSED AND REMANDED IN PART.

Judges CALABRIA and ELMORE concur.
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- Web: http:/Avww.nccourts.org Raleigh, NC 27601 P. O Box 2170
o ' (919) 831-5700 ~ Raleigh, NC 27602

From N.C. Court of Appeals
( 14-1255)
From Wake
{ 13CVS6691 )

29 January 2016

Mr. I. Faison Hicks .

Special Deputy Attorney General
N.C. DEPARTMENT OFf JUSTICE
P.O. Box 629

Raleigh, NC 27602

| RE: City of Asheville v State of North Carolina, et al. - 391PA15-1

Dear Mr. Hicks: .

- The following order has been entered on the motion to dismiss the appeal! filed on the 7th of December

2015 by State of NC:
"Motion Denied by order of the Court in conference, this the 28th of January 2016."
s/ Ervin, J.

For the Court

Christie Speir Cameron Roeder
. Clerk, Suprgme Court of North Carolina

Assistant Cl , Supreme Court Of North Carolina
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Ms. Allegra Collins, Attorney at Law, For international Municipai Lawyers Association - (By Email)
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Mr. Jeremy M. Wilson, Attorney at Law, For Brunswick Regional Water & Sewer H2GO - (By Email)

Mr. Gabriel Du Sablon, Attorney at Law, For City of Wilson - (By Email)

_-Mr. James P. Cauley, Hi, Atorney at Law, For City of Wilson - (By Email) .
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