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INTRODUCTORY STATEMENTS
Amicus North Carolina League of Municipalities (heréinafter
'"_.Lea'gue.") \adopts an.d incorporates by reference the Introdﬁctory Stéfér
_ | _ﬁlénts s._t.et forth prior to the Argument section of -plaintiﬁ'-appella_ntlf(}ity
of Asheville’s i)fief.' N.C. R. App. P. 28(f). This honora_ble.; Court grante,d
| the.Lea.g_u.e?s motion for leave to p‘articip'ate as amicus curige bnr Janu--

ary 28, 2016. N.C. R. App. P. 28()). | -

INTEREST OF AMICUS CURIAE
Amicu‘sj‘ League, foimded over a ceﬁtury égo in 1908,'13 é'v'o_luntary
nonp-ari.;i.slan. federation of approximately 540 cities, to&ns, and Village's, _
éoﬂéctively representing nearly 100% of the municipal population.
Aniicus League provides a unified, nohpartiéan voice for municipal is-
‘sues; repres.ent'i‘ng and advocating thé common interests of its member'

. municipalities,'before all branches of state and federal'.govefnment. .
- Thé '.miséio'n o_f dmiczis-lﬁague is to enhance the quality of lif_e by prb-
moting excellence in municipal government. Amicus Leag.ue carries out
this niiss_ion by: providing member services that strengthen and;‘sup_po'rt
the effécti@ness of fnunicipal governmenﬁ engaging members, staff,

and stakeholders in representing municipal issues and interests; devel-
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- oping municipal leadarjs who can address t"he needs and interests of -,

their citizens; and engaging in advocacy on ‘municipal :is-.'s_u'es at the :S.ta_t'e. :

and fédéral IaVe_l.

 The mer__nbars-of amicus League have a-compeﬂingg--intereat in lega_l s

.iss_ﬁe S;aﬁ'egt,ing the”powers, responsibilities, and duties of Ioé'al"gove.rnl- P
~ments. Inde.ed,_ the North Carolina Legislature has declared___thaﬁ,': "‘I.t:‘._:'if's
) the policy of the General Assembly that the cities of this State should
" have adé_quate authority_ to exécut‘e_ the powers, duties, priw_f_ila‘ges,‘ and |
.-‘::i-m-munifiaséonferred ﬁpon them by law.” G.S. 160A-4. ThlS cértaiﬁiy |

encompasses issues affecting the municipal role as key providers of in-

i 'i'fra__s'truéture.and public services that are essential to the health, safety, R

| 'and -Welfar_e. of the ci_fi-zénry: and hecassary fo__ austaia growing urban and
| -'ufbaﬁizing areas; Amiéus League’s Core Mumc1pa1 Pri‘ncipi.és.a'ﬁd ad . |
| -vo_cacy gq_als h_aVe lo_ag émphasized the need to. proteat 1oéa1 elected qfﬁ- | _
| . cials’_ ;décis=ion;makjng authority :o'VeI" municipal.pubflic enteipﬁse sys_—" |

N tems in order to promote orderly growth and economic development, as |

B . well as the need to support measures that max_imi_ze-the'abi]ity of local

governments to provide and manage high-quality utﬂity'sexzvices_rto

- meet the needs of the community and protect the public health, safety, .
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“and we]fare; Ready aece'ss to clean, abundant, and affordable water is |
:erucial not only to the health an'd'safety of the .citize'nry, But also to the ‘
long-term growth and economic interests of the state. To that end, ami-
cus League has opposed proposals that seek to weaken Or remove local
control over public utility assets, measures which ultimately provide
. substantial dis‘inee-ntive.s for local investment in infrastructure.
Amicus League’s members have a significant stake in nlaintaining
- anthority over the _.pubili'c_water' infrastructure constituting a substan'-
tiai in‘vesttnent on behalf of the cit_i'zens in their respecti\}e communi-
ties. fn this ease'," an extraordinary legislative decision, unsupper-ted. by
" a eegni_zable;rationa.l'basis,- targeted a single municipality for _the;nni--'
: _'lateral and uncompensated tranSf_er of its Water system to an entirely
new type of ent1ty known as the rnetropohtan water and sewerage d1s-
| tr1ct” (‘MWSD”).. Such enactments, if allowed to stand, 1gn0re the con-
slderable '1nvestments m_ade by mun1c1pa-1 citizens and threlaten the con-
| tinued..\.?iability of the_if public-enterpr_i'ses even as' substantiai.pepula--
- tion growth is projected oner the next twe deeades. Tlﬁs '(:;ase..x"a.i.ses 11n- | .
' portant constitutio_nal issues regarding ‘-t.he limitations on legislative. B

power.' ‘Given the integral role of mnnieipalities: as primary 'pr_oViders of
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water to 't_hg .critiz_ens of North Carolina, and the magnitude of the con-
sfitutional'qués-tions presented, the League respectfully submits that -
~ this case is 'of-the utmoSf signiﬁcancé.

~ ARGUMENT

1. THE COURT OF APPEALS ERRED BY REVERSING THE TRIAL
COURT’S HOLDING THAT THE WATER ACT WAS VOID AND UN--
ENFORCEABLE ON A NUMBER OF GROUNDS. GIVEN THE FUN-
DAMENTAL CONSTITUTIONAL PROVISIONS WHICH SERVE AS A
RESTRAINT ON THE LEGISLATIVE POWER, THE TRIAL COURT
CORRECTLY INVALIDATED THE WATER ACT, AND ITS DECI-_
'SION SHOULD BE REINSTATED.

Applicable constitutional restrictions restrain the otherwise ple- |
nary Article VII, § 1 power of the General ‘Assembly over municipaliti'es;
Tt is respectfully submitted that the General Assembly, having author- |
1zed muhicipélities by general law! to engage in public enterpris;es_,2
_méy not by unconstitutionai local act micro-manage the manner in
which such enterprises are to be owned, governed, and operated by local
- : elected officials. In Town of Spruce Pine v. Avery County, 346 N.C. 787,
792, 488 S.E.2d 144, 147 (1997), this Court observed, “[T]he classifica-

tion of watersheds is a complex subject. It is not something the Gen-

erél Assembly can micro-manage.” (Emphasis added.) Just as inthe

1. N.C. Const. art. IL, § 24(4); NC Const. art. XIV, § 3 (deﬁnmg “General laws”)
2.(3.S. Chapter 160A Article 186. '
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Town of Spruce Pine case, a complex subject inti‘insically cennected to
- bu.b_lic -heal't_h is directly at issue here— a _munieipal- government’s cen;-
.tjnue'd ‘operatiox_i of an exteﬁsive water distribution system developed
ev_er the course of century. The trial court corre_ctly held that the Water
Act3 was unconstitutional on a number of grounds, and the__C'ourt,ef«‘Ap- ,_
| .p___ee_ls efred in reversing that decision.

_Arﬁele VII,. § 1 (“General Aseembly te provide for local gevern-
ment”) iﬁcludes the qualify'mg lahguage at the end of the first -sente.nce
except as otherwise pI‘Ohlblted by thlS Constltutlon Contrary to the
State’s sweepmg assertions, the power of the General Assembly, while
it. may be plena'ry in some respects as to local g0vernmente With_regar'd

to their dele'g_ate-d governmental pow'ers, 1s 1ot abseli_;te, especiaﬂy in

regard to their proprietary powers as recognized byAsbury v :Albe- |

'_ mafle, '1_62 NC 247-, 78 SE 146 (1913), a c_ehtu_ry age; Whlle am_icus. '

League i"ecoghize's- that acts of the General.Asse-mbly. are ge-@erally pref- ;
. sﬁme‘d to be 'ceﬁstitutional fhe qualifying la-nguage- of Article VII, § 1

o exphmtly recogmzes that the leglslature is not ommpotent See e.g.,

'N C Const art. II §24 & art. XIV, § 3. 1 McQuillin Muni. Corp §1.21

3 2013 N.C. Sess. Laws 50, §§ l(a) (f), as amended by 2013 N. C Sess Laws 388,

: o § 4-5 (hereinafter “Water Act”). The Court of Appea_ls throughout its. oplmon re-
. ferred to the enactment as the “Transfer Provision.” Slzp op. at 3. :
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at 21 (3d ed. rev. 1999). UnQuestiOnably, the constitutionaiity of the
| ":Watéi; Act'under provisiéns of the North Carolina Constitution is a Ju
| dicial, and not a legislative, question. N.C. Const. art. I, § 6. See Moore
. Knightddle Bd. of Eleciion.s,'SSl N.C. 1,4, 413 S,E.Zd 54-.1, 542;43-
(1992). |
~ A. The Court of Appeals erred by holdlng that the Water
~Act was not a local act relating to health or sanitation in

~ violation of Article T1, Sect1on 24(1)(a) of the North Caroh-
na Constltutlon |

- The- Court of App_eals erred in “revers[ing] the trial court’s -.grant_of =
sumﬁéw judgmént for Asheville on its first claim for relief, which de-
~clared th_at the "I‘.Ifansfer Provision constitutes a local act relatiné; to -

' health; _sanit_étion'ér non-navigable streams in violation of Arficle IT,

_ Se{étions'_ _.24.(_1)(_::-1_) and_..(e) of our state constitution.” Slip op. at 24 Ami-
cus Leégue. éﬁﬁmits. that the trial coﬁrt correctly held i:hat thé Watel;'
Act was an invalid local act, as the City of Asheville amply demonstrat-

‘edin the i)ro.c.:éedings below that the Water Act: (1) cre_ateé -a'n unrea- :
_so’ﬁa_ble cIaééiﬁcation and cénstit’uteé a local act under N.C. Const. art.
1I, §. 24 (“Limitations on iocal, private, and special legislation”),_ and (2)
violates prohibitions set forth in that section, namely N.C. Const. art.

1L, § 24(1)(a) (‘Relating to health, sanitation, and the abatement of nui-
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sances”) & N.C. Const. art. IT, § 24(1)(e) ("Relating to non-navigable
"stréams'-‘). ‘See N.C. Const. art. IT, § 24(3) (“Any local, private, or special

- act or resolution enacted in violation of the provisions of this Section

As :.to the sub‘stantive issues set forth in Article 11, sec. 24(1)_, the
General Asselebly may only exercise its powers by the .eﬁactment of
laws generally applicéble to all municipalities. Willianis_ v. Blue Crbs&
_Blue Shield of N.C., 357 N.C. 170, 188, 581 S.E.2d 415, 428 (2003) ._(‘“It
Wés the pumosé_ of [Article I, Sectién 24] to free the Ge.né'ral 'Aséembly

| 'frorﬁ 1';'he en’otmoﬁs amouﬁt of petty_ detail which had been occupying its |
| atte’ﬁtién, to enable it to devote more time and attention to 'g.éne_r'al leg-
_fi._é.lation. :'of statewide iﬁterést and conéern, to strengthen local self-
: gbvernnient by providing.for the delegation 6f local.mat_ters'b'y general
laws to lc.)cal" 'authoritiés, and to r_equii'e unif.o'rm. and c_Oordi;Iated ac_t_'ion. o
 under ggner_al laws on matters reléted'to the‘ welfare of the .vzvhc')Ie '
. State High Point Surplus Co. v. Pleasants, 264 N.C. [650] at 656, 142
SEZd [697_] at 702 [(19_65)];”)_' (Empbhasis in original.) |
Erfoneqjisly fely_i_ng upon Ree‘d v. Howérton, 188 N.C. 39, 44, 123

S.E. 479,481 (1924), the Co_ui-'t of Appeals took an unduly restrictive in-



-8 ;‘ '
: 'te_rpreta_tion‘ of NC Const. art. IT, § 24(1)(a) -(‘;R'eléting to health, saﬁi’_-, o
: tafion,-_énd 'the' _ébéteme‘nt of nuiéances”)_ by requiring a “purpdée to
- re‘guléte health or sanitation” or to “prioritize” thosé 's;ibjects. Slip. op.
at 13.; see dlsp slip op. at 12 (‘fp-recedent inst_ructs_thaf a local law is not
: deerﬁed to be o_he ‘relai:_ing to health [or] ‘S'anitation; _@e_ss, (1) the law' |
plain_ly ‘stafe-[s].that its purpose is to regulate [this prohibited subject],
or (2) the' reviewiﬁg court is able to. 'de.termine ‘thélt_the purpose of the -
~act 1s 1;_0 re"gulate' [this _prolhibited subject a_ﬁ;er] careful peruSal of the.». B

>

entlre act’. ) (Emphas1s in original; quotmg Reed v. Howerton )
Lamb v. Bd ofEduc 235 N C. 377, 70 S.E. 2d 201 (1952) and

Drysdale v. Prudden 195 N. C 722 143 S.E. 530 (1928) are the most.
contro]hng, prec‘edents on the 'N.'C. Co’nst.r art. II, § 24(1)(a) (“Rel_atlng to -

’healt_h, s.ani:tation, .and’ the abatement bf nuisanc-:“e’s-”)-isslije. Lamb
(1952) was decided after Reed v, Howerton, 188 N.C. 30, 123 S.E. 479
g _(1_924) ahd does not cite Réed, bl‘ii;_does cite Drysddle. .Dry_sda_l_e (1928) _.
'ﬁvahdated é'local enactment de'éling with the provision of water and
| ~ was published just_: fou-f years after Reed. In _Drysda?e; this Court de- -
~ termined that a local law was not examine'd in 'Reédf Drysdalé,- 195

© N.C.at 727-28, 143 S.E. at 533. See Reed, 188 N.C. at 44, 123 S.E. at
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| 4:.8--1._("Nor'do we thmk the law is suhject to the objection that 'it'.is'lo.cal o

".01" 'speci:al; Alaw Whlch applies genérélly to a part'icuiar class of cztses'_is-_ |

| ,npt.'a lhhal or spe.cialléwg”) : |
| Further,the Court of Apll)é_als' etrs, .sl‘ip_'bp.f ét 14‘;'bY'statin’g that f

-Drysdal;g v.". Prudden was not defaided under the health 0i_' 'san’itationr |

.plrovisiori_, ._és a _éﬁhsé,qgent Shp_re_mé C_d:urt'hqlt’iing expl;:iqi:tlzyx desci-"i_b__e_d

| .the'case as follows: “To the same. effect is the ruling in Saﬂi‘tary“Diétifi‘ct- o

v Prudden, 195 N.C. 722, 143 S.E. 530 [Drysdale], where a special act "

_c-l_'eating a s_énitary_ d;istlz.'iétfor. the construction and xha_intenanc"e of a o

. water .ahdj;sewer-systéhz 1n Henderso;i_ C_ounty ;u_)aé héld to -v_iolaté- th1s |
cb.n_stitﬁti(;nalj@)rovisihn;;’ Sarﬁs_ v. Bodrd bf CommLSSLonersofMadzson E
- Cou‘nty_,.'z_l’.?_N._C._' 284, 285, 7 S.F.2d 540, 54_1{'(1940) (éiﬁ_phas_isadded)..
o ﬁe_r}z_d 1Sat bestan hﬁtliei'. caSe jt'Q __théi'facts prééehted here','-.a_hd th_e ._Cohr't' |
~of Appé-als ',,ex.'re('i- by méking it a focal phint of its analysus inthe _de;;i"-
Jon o o o o |

" Lamb v. Bd. of Educ., 235 N.C. 377, 70 S.E.2d 201 (1952), is par-

- ticularly instructive. The enactment in Lamb, nowhere mentioning the =~ -~ .
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terrrls “health” or “sahitatlon” 1n its text4; sougllt to coutrol the mearls of . .-
app.rovir_lg the ﬁnqnci.ng of water infrastructure: at issue in Loimb was |
an enactment requiring voter approval, via special election, if more
than $2,000.00 was to be expe—nded.for' the extension 'of a_water_ or -se_We-r ,
S,ysteni to serve a ia’ublic school. Uoon 'observ_ing the local act-prol]ibi-

.' tion of A_rticle 'II, § 24 and the lpracti_cal effect of the enaetme_nt, tl_n's
Court opmed “The statute in quest1on is a local or special act. It relates :
only to Randolph County, and in Randolph County affects only a s1ngle | :
ag_ency, the Cou_nty Board of Education. It relates to hea-lth and sarttta-~
. tion; since rits sole purpose is to prescribe provisions With. re‘spect to -
: sewer a_ncl -;w:ater‘- service for local school children in Randolph County.
It purports to limit the power of the County Board of E_dueation to pro-:. |
ﬁCle for s‘anitation. and healthful eon_'ditions in the schools by ui_eahs of a _ |
sewerage system and an adequate_vrater supply.” Id. at 379, 70 S.E.2d_
_at 2.03.-(em'phasis added; citations omitted). |
Reed the case rehed upon by the Court of Appeals shp op at 14--
| .16 is not ment1oned by the Supreme Court in Lamb Instead, tlns

| Co_urt in Lamb cites Drysdale and a line of other cases w1th the deﬁm-.

4 Following Reed v. Howerton, 188 N.C. 39, 123 S.E. 479 (1924), the Court of
- Appeals initially examined whether the Water Act ‘expressly state[d] that its pur- s
_ pose [was] to regulate health or sanitation.” Slip op at 12, _
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o tive 'Stateme"nt “The decisions of this Court sustain the ru‘]-jﬁg" ofthe =

-tr1a1 ]udge 7 Lamb 235 N.C. at 379 70 8. E 2d at 203 (c1t1ng Samtary

Dzstrtct v Prudden 195 N C 722 143 S. E 530 (1928) [Drysdale] Sams o =.:' L

= v. Board of Commtsswners of Madtson County, 217 N. C 284 7 S E 2d

540 (1940) Board of Health of Nash County U. Board of Commzsszoners : )

| . :.220 N C 140 16 S E. 2d 677 (1941) Idol v Street 233 N C 730 65
'S E 2d 313 (195 1)) Notably, in addltlon to. Drysdale v Prudden two ‘
_' other cases brought forward by plalnt1ff-Clty Sams supra, and Idol
_ supra are c1ted by that Very passage in Lamb Slip op. at 15. The cas-
es are subsequently c1ted together in Gasktll v. Costlow 270 N. C 686
. 688 155 S. E 2d 148 149 (1967) | | T
The tnal court. correctly determlned that the Water Act Was en-
: _aeted in: VlOlatIOIl of N. C. Const art 1I, § 24(1)(a) and was V01d pursu-

:"ant to N. C Const art II § 24(3) [R 162] The prov131on of water 1s - |

e _ --extrlcably embedded W1th1n the pubhc health “Malntalnmg safe dr1nk

' 1ng Waterand envnr:onmentally sou-nd sewer ser.V1ces: is one of the most- e

_1mportant respons1b1]1t1es of a local government 7 d. Hughes “The Pa1n-_

o 4 ,ful Art of Settmg Water and Sewer Rates Popular Government

y -_--_-"Sprl_-ng/S,ummer 200’5, at '14 (character1z_1_ng the-prov1_'sron of water as a- "
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- “fundamental pubhc health service ) see also Ld at5 (“ultlmately the

e __'--water and sewer busmess is. pr1mar]ly about publ1c health”) - “Settmg

i ;‘,;Water;and “sewer rates is one of the;m‘ost.rmportant env1ronme'nt_al an‘d

g pubhc healthrespons1b1l_1t1es ofa -loc_,al -_gove_rnmeﬁ_ntgor a utlllty” J .

- Hughés et al, Multi-Level Financial Analysis of Residential Water and

i ""Waste'w‘ater Rates and Rciteusetting Practicés- In North Cardlina W'a'ter: ke

_';.'.Resources Research Inst1tute (Report No 389) November 2006

| = Further federal laws (and correspondlng state regulatlons) n-
B clud1ng the Safe Drmklng Water Act of 197 4, 42U. S. C 300f et seq. (P. L.'- o

o 93 523 amendmg the Pubhc Health Serv1ce Act) as well as the Clean |

. :'_:'Water Act of 1977 33 Us. C. 1251 et seq. (P L. 95- 217, amendlng the |

Federal Water Pollut10n Control Act) const1tute well-estabhshed pohcy '; e

' sett1ng forth “protectlve programs in the Water Sector to protect human ”

e health and the environment.” Department of Homeland Securlty & En--'?: |

o '_3Vlr0.nmental-:l’rotect1on A_gency, Water Crzttcal Infrastructure.: a,_nd Key
: Re‘sources SectOr-Specific Plan as input to the National Infrastructure' .
: Protectwn Pla,n May 2007 p.1. See a,lso Department of* Homeland Se-

o cur1ty & Env1ronmental Protect10n Agency, Water Sector Speczﬁc Plan:

o -An Annex to: the Natwnal Infrastructure Protectton Pla,n 2010 Such
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regulations are part of a compliéated policy scheme ultimately imple-
- me.nted at the local level by municipal officials.

'Indee_d, the .fact that the constitutional provision at issue, N.C.
Const. art. I1,-§ 24(1)(a), uses thé .terr.n “re_lating. to heélth, sanitation”
18 highly significant in that it is a substantially broader term than
__“r_egula_ting labor, trade...” in N.C: Const. art. II, § 24(1)(§) (¢mphasis
.added). The two ferms appear within the same constitutional provision
and are not inte_nded_tb be synonymous. See Williams 357 N.CT at 189,
.581. S.E.Zd at 429 (interpreting N.C. Const. art. 1, § 24(1)(j)). The
Court of Appeals misapprehended Reed and its “regulété” standard, slip
op. at .1.-2--'13: édditioné]ly, as examined infra at 8-9 of this brief, there is
né deferminative indication thét Reed iﬁvolved the interpretation of a

' loc_él act.

Nor is a dispute among jurisdictions sufficient to save an other- |
. -Wise inira]_id local act. I_ﬁ City of New Bern v. New Bern-Craven Cnty.
R Bd. of Educ., 338 N.C. 430, 437-38, 450 S.E.Zd 735, 739-40 (1994), the
City of New Bern filed a declaratory judgment action seeking to have
- three enactments of the General Assémbl‘y declared unconstitutional.

- The city and the county disagreed as to which entity should perform
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" building insi;éétions of school buildings, <_3omniﬁn_ity cqll_e_ge buildings; :
| anda Medical' cént‘e_r. " Prior tb the enﬁctments, tﬁe city pe_ﬁorm_ed these
' ihspeé_tions pursuént_to G.S. 160_A;411. The _loéal acts shifted:_the re- |
'spzons.ibi]ity for éni_'qrc_iﬁg the State Buﬂding Code from the city to the
| 'cou'hty.:_. :Gi{ren the law of general_applic_a{bi']ity,. GS 1‘60A¢4:1_"L., this o
. Court -réjécted _defendant?_s- éj_c-gume;ri_t “that Ne-_vff j"B’ér-n .I'equir_ed special
'. legislative aftgnti;)n becausé_the city'and: the courity Weré-_uqable-_to |
| ag_ree_ on which entity shozﬂd perform the inspections of the buﬂding‘s
| lcove.redby_ thé 'thr_é‘é acts. ThlS inability fo agree., they contend, proﬁideé |
- é’ Ijation'él- ba‘sis for thé ._legislature"-s ij_éctiVe n énaétirig these acté, B
- that Of.-dési:g-néting CraxfenCouﬁi;y to perform the in;s'pect-ions.." ’. Id. ét |
. 487, 450 S.E.2d gt.739-. This Court héld; ‘_‘based' ﬁﬁthis-statute, as well .
. as on the_'facfg_-of.this case, we p-erceivé no rat_ibnal ba_sis' fhat justifies
Vthe s_eparatiqn of New Bern from all other cities in North C&roli_na fo_r_
- special législa't_ix}é attention regérding the designation of an appfopriate
. i_nSpeCtion departmeﬁt. The acts thus create an unreasonable classiﬁ-..
E -gation. They therefore are IOCal.acf_cs.”_Id. at 438, '450 S.E.2d at'.740. The.' _
| lack of é_ratidnal basis for the classific_ation of Aéhevﬂle’s Wamr system

is further explored in section B.2 of this brief, infra. Whereas the panel
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‘here fe_und- it.unne_ces_‘sar-yi to reac_h -Whether‘ the Water Act cO'nstitutéd a

e local law slzp op at 11 1t 1s clear under City of New Bern that a local

E law is in faet at issue. 1d. at 438 450 S E.2d at 740.

. F_urt_her, this Ceurt-_exp]icitly rejected the county’s argument that |

 the legislature had acted within its plenary authority under N.C. Const.

~art. VIL, § 1. City of New Bern, 338 N.C. at 438, 450 S.E.2d at 740. This = =

. Court e'-mphasiied that*reljing upon local governments’ ,mere- inability'

_ to agree5 over the prov131on of semces was not sufﬁment to Justlfy spe- c

cial leglslatlve attentlon 1d. at 437 450 SE. 2d at 739. F1nd1ng the
' _rr_co;ncluszon -_ lnes.capable,’_’ th_;s _Court 'held that the 'local acts_affected )

. hea'lt'h_'_and_s-ani_t'etionﬁ-: the local acts W.ere'_ accordingly '-p'rohib_itedz.by -

-5 See also Board of Health of Nash County 0. Board of Commr,sswners 220 N C.
B 140 143, 16 S E 2d 677, 679 (1941) (Article IT, Section 24 “should not be go¢con- =
strued as to minimize the provision it has made looking to this result. Tt i is remedial -
in 1ts nature, and its application should not be demed on an unsubstanual distinc-
tion which would defeat its purpose. It especially mentions general laws relating to -

' - healtk’ as being within its protective purview, recognizing that the alleviation of
e ’_suffenng and disease; the eradlcatlon or reduction of communicable disease in ‘its

humanitarian, social, and economic aspect, 1s a State-wide problem which ought. not
“to be interfered with by local dilatory laws which are so frequently the outcome of
local 1nd1fferency, or factional and political dzsagreements ) (Emphasis add-
ed.); Madison Cablevision, Inc. v. City of Morganton, 325 N.C. 634, 647, 386 S.E. 2d

_200 207 (1989) (noting that territorial disputes over service provision are not un-
- common challenges facing mum<:1pa11t1es operating public enterpnse programs).-

, 6 This Court in City of New Bern placed significant focus on the plumbing as-
_ pects of the State Building Code, as “some of the aims informing the plumbing regu- -
lations are the provision of ‘adequate, safe and potable water’ and ‘adequate sani- -
tary famhtles in premises intended for human occupancy. [II N.C. State Bldg. Code]ﬁ -

8§ 301 1 & 301.3.” Caty ofNew Bern, 338 N.C. at 440, 450 S.E. 2& at 741,
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| N.C. Const. art. T1, § 2'4?and vttere void pursuant t0-'subsection...(3) of that
'f '..s-ection- As City of Néw Bern -enlply de'nlonstrates where there':i's' law of

.general apphcabﬂlty, here G S. 160A—311(2) and G.S. 160A—312(a) a
d1spute among Jurlsdlctlons is insufficient to prov1de a ratlonal basis for
differential treatment from all other jurisdictions statewide. The anal-
~ysis eet forth above in City bf New'Ber-n was thoroughly reexamined and
| ."re.afﬁrmed 'by this Court nearly a decade_later' in Williams 357 N.C. at |
_ 189 90 581 S E.2d at 429 By holding the Water Act unconstltutlonal
-the trial court properly recogmzed the dangers 1nherent in. 1nterference
Via .Ioca_l legislation in the ownership, gove_rnance; and Qperation of .len_g_'

.. eetebliehed nlnni_cipal.'watei' sﬁpply systems. '.S.'ele Town .of-'Spfdce Plne .
v. A.very County, 346 N.C. 787, 792, 488 S.E.2d 144, 147 (1997) ([T]he |

_ _efas's:ificetion of vﬁfatersheids isa cenlplex subject. Itls not_s'ometb;i-ng-thef

'General_Msembly can Inicro-manage.”) (Emphasis added.)?

7 This quoted material from Town of Spruce Pine was an essential part of this
‘Court’s decision upholding the 1989 statewide Water Supply Watershed Protection <
Act, G.S. 143-214.5, and upholding the delegation of the Act’s administration to the
N.C. Environmental Management Commission. Tt is well estabhshed that the “o
dinary restrictions with respect to the delegatzon of power [by the General Assem-

“bly] to an agency of the State, which exercises no function of government, do not -
apply to cities, towns, or counties.” Plemmer v. Matthewson, 281 N.C. 722, 726, 190
S.E.2d 204, 207 (1972) (emphasis added; citation omitted). See A-S-P Associates v.
- City of Raleigh, 298 N.C. 207, 219, 258 S.E.2d 444, 452 (1979) (“Delegation to mu-
“nicipal corporations of the States' police power to legislate concerning local prob-
lems such-as zoning is permissible by long standing exception to the general rule of
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'B._The Court of Appeals erred by holding that the Water |

_Act did not constltute an unlawful takmg Wlthout just
compensatlon :

Ry

" The- Court of Appéals erred by “reversting] the trial court-'s-gra'nt

. of summary judgment for Asheville on its _thii'd claim for relief, Whlch a
1 decla'red that the Traﬁsfer Provisio‘n violates Article I, Sections 19 and
_ ;35_ of our state constitgfioh, as an invalid éxerci_se of power .toatake or .

-cond'emn, property.” Slip bp,. at 25. ‘The Court also erred b.y “reve.r-s.[ing]

- the i{:rial court’s grant of summary jﬁdgment on Asheville’s sixth claim

non-delegation of legislative power”); see also Stoutenburgh v. Hennick, _129 us.
141, 147 (1889) (“It is a cardinal principle of our system of government, that local

-affairs shall be managed by the local authorities, and general affairs by the central

' authonty, and hence, while the rule is also fundamental that the power to make

- laws cannot be delegated, the creation of municipalities exercising local self- ,
government has never been held to entrench upon that rule.”). There is certainly a =
separation of powers art. I, § 6, component here as well, as enacted local bills are

explicitly excluded from the: Governor’s veto authorlty N.C. Const. art. II § 22(6)

. {exemption from Governor’s veto).

_ This exception to the doctrine of non-delegation in the context of local govern-

" ments is also legislatively recognized by the “broad construction” statute regarding
statutory interpretation. G.S. 160A-4 (municipalities); G.S. 153A-4 (counties). See
Homebuilders Ass'n of Charlotte, Ine. v. City of Charlotte, 336 N.C. 37, 442 S.E.2d.
45 (1994); Bellsouth Telecommunications, Inc. v. Cily of Laurinburg, 168 N.C. App.

75, 82-83, 606 S.E.2d 721, 726, disc. review denied, 359 N.C. 629, 615 S.E.2d 660
'(2005) (public enterprise statutes). Further, it is well established that it is pre-

sumed that local elected officials act in good faith. Painter v. Wake County Board of

Education 288 N.C. 165, 178, 217 S.E.2d 650, 658 (1975) ("Absent evidence to the

- contrary, it will always be presumed: ". . . “ '[Tthat public officials will discharge

their duties in good faith and exercise thezr powers in accord with the spirit and

purpose of the law. . . . Every réasonable intendment will be made in support of the

presumption.'” ‘['_I‘]he‘bu'rdé_n is upon the party asserting the contrary to overcome -

the presumption by competent and substantial evidence.”) (Citations omitted.) The

~elected officials constituting the city council must take an oath of office. N C. Const.
art. " VI, § 7,°G.S. 160A-61 & G S. 160A-68(h); G.S. 11-8. ‘
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for re]ie_f, which, in the‘ élternat'ive to the injunction, awarded Asheville
money damagQS'for the takin'g of the Asheville Water System.” Id. Inso
| 'holding, the-Co_urt_ of Appeais misapprehended well-established law.

: It is axiomat_ic_that a municipal corporation has a dual na- |
ture—performing proprietary as Well as governmental funétionsfas a
| mum01pa1 corporatlon 1:3 both a body corporate as well as a body politic.
1 McQutllm Muni. Corp § 2.07.10 at 145 (3d ed rev. 1999) Asbury v.
| 'Albemarle 162 N.C. 247 253, 78 S.E. 146 149 (1913) See G.S. 160A,
Artlcle 2 (“General Corporate Powers’); see e.g., G.S. 160A- 11 (“Corpo-
‘rate'Powers ; ref'errmg inter alia to “rights in property”) & G.S. 160A-
12 (“Exéroise' of .Corporate' Power”; providing that -“[_A]]l powers, func-
tions, rights; 'privilegos, and i_mmunities of the corporation shall be ex-
~ercised by the -citj?j cou_noil..;..”).
| | Ina pla_i_ntiffs action nearly a century ago presenting a direct
, -chall'engez to the critiCal import_ancé of the proprietary aspect of defend- .
ant-mupicipal_ oorporaﬁon’s ownership and operéﬁon of public enter- |
prises, this horiorable Coort- upon reviewing “fundomental” principles
pertalnmg to.due procesé that ¢ should be carefu]ly and jealously guard-

ed,” stated:
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Under our government, municipalities have the right

to own and operate water, sewerage and electric light

systems.... ~Municipal corporations have the same

rights as individuals and private corporations, to bat-

tle for justice and equality of opportunity as they view

it, in their sphere of uplift and endeavor, and equal--
- rights should be given to all under the law.

| _ 'Elizabeth City Water & Power Co. v. Elizabeth City, 188 N.C. 278, 297-

98, '1-2_4 SE 611, 620 (1924) (emphasis added).® It is noteworthy' .that

'8 Cf Burwell v. Hobby Lobby Stores, Inc., ___U.S. __, 134 S.Ct. 2751, 2768
~ (Nos. 13- 354 & 356, 2014) (Regarding the “familiar legal fiction” of treating corpora-
‘tions as persons, Justice Alito, in writing for the majority, emphasizes, “But it is
important to keep in mind that the purpose of this fiction is to provide protection
~for human beings. A corporation is simply a form of organization used by human be-
- ings.to achieve desired ends. An established body of law specifies the rights and ob-
ligations of the people (including shareholders officers, and employees) who are as-
sociated with a corporation in one way or another. When rlghts, whether constitu-
tional or statutory, are extended to corporations, the purpose is to pretect the rights
of these people. For example, extending Fourth Amendment protection to corpora-
~ tions protects the privacy interests of employees and others associated with the
company. Protecting corporations from government seizure of their property with-
“out just coiinpensation protects all those who have a stake in the corporations’ finan-
~ cial well-being.”) (Emphasis added.) .
Compare G.S. 160A-11 (“The inhabitantsof each city heretofore or hereafter
incorporated ... shall be and remain a municipal corporation by the name specified
- in the city charter. Under that name they shall be vested with all of the property
. -and rights in property belonging to the corporation; shall have perpetual succession;
may sue and be sued; may contract and be contracted with; may acquire and hold
‘any property, real and personal, devised, sold, or in any manner conveyed, dedicat-
ed to, or otherwise acquired by them, and from time to time may hold, invest, sell,
or dispose of the same; may have a common seal and alter and renew the same at

: - will; and shall have and may exercise in conformity with the city charter and the

general laws of this State all municipal powers, functions, rights, privileges, and
immunities of every name and nature whatsoever.”) (Emphasis added.) Chapter
160A is entitled “Municipal Corporations.” The term “Municipal Corporations” has
origins pre-dating the Republic, as “towns and cities ... had long been organized as

~ corporations at common law and under the King's charter, see 1 W. Blackstone,
'Commentanes on the Laws of England 455-473 (17 65) 1 8. Kyd, A Treatise onthe



- 20 -
| ‘nearly.seven _decedes later, in Madison Cablevision v. City of Morgan-
ton, 325 NV._C-; :634, 648_..649, 386 S.E.2d 200, 208-09 (1989), this C-opr_t,__
Tecognizing the‘r_ange of public ehterprises,- GS Chapter 160A, Article
16, Part.'.l-;.G.S. 160A-3119, and the statewide import of the decision be--
fore the Court stated “Municip_ally owned 'and operated enterprises
_have been perm1tted to engage in head- to. head compet1t1on W1th pr1—
Vately owned compames [In] Power Co. v. Elizabeth C1ty, 188 N C
‘.2_.78, 124 S.E. 611 (1924) . . . [this Court held that] a private company
o ceﬁld not. restrain a city from establishing a water system on the groilnd.
_ that?e_stab]ishment of a municipal system ‘would create e:d unfair com-
' jpetition’ even though the_ pﬁvate company claimed the cempetition
- Would-destroy its business.” Id. at 649, 386 S;‘E.2d at 208-09.10 Here,

‘the Court of Appeals opinion failed to recognize eritieal.a'spects of the

. proprietary operations of municipal corporations.

Law of Corporations 1-32, 63 (1793) (reprinted 2006).” Citizens United v. Federal
Election Commission, 558 U.S. 310, 388 (2010) (Scalia, J., concurring).
' 9 See also G.S. Chapter 153A, Article 15, Part 1 (counties); G.S. 153A-274:

10 The State, in its brief before the Court of Appeals [br. 15], attempts to assert
that the Court of Appeals’ opinion in Bellsouth was a Dillon’s Rule case, when a :
close reading reveals that it was anything but. Bellsouth Telecomms., Inc. v. City of
Laurinburg, 168 N.C. App. 75, 82-83, 606 S.E.2d 721, 726, disc. review denied, 359

'N.C. 629, 615 S.E.2d 660 (2005) (applying G.S. 160A-4 to the public enterprise stat-
utes; holding that "the narrow Dillon's Rule of statutory construction used when in-
" terpreting municipal powers has been replaced by [G.S.] 160A-4's [broad construc-

- tion] mandate). .
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1. The Court of Appeals erred by reversing the trial court’s hold- -
ing that plaintiff-appellant City of Asheville, acting in a pro-
' prietarv capacity, wag entitled to the same protections of Ar-
ticle I, § 19 as a private individual or corporation engaged in

~ a similar business enterprise

Plaintiff-appellant City of Asheville is entitled to.: the protec-
tion of the Law. of the Land N.C. Const. art I§ 19, with respect to
its extensive Water system Which it owns and operates in its
B proprietary capacity. As set forth over a century ago by this Court in
the seminal case of Asbury v. Albemarle (issued a decade before Eliza-

'- betﬁ City, supra. at 19 of this brief), “In matters purely governmental in f
' character 1t is conceded that the municipahty is under the absolute

.- control of the iegislative power, but as to its prwate or proprietary
functio‘ns, t_he Legislature is_ under the same const_itutional re-

. straints that -ja're' placed upon: it in respect of private corpora- ,
tions.” Asbury, 162NC 247, 252-53, 78 S.E. 146, 149 (1913) (empha-
sis added) Accord ngh Point v. Duke Power Co., 34 F. Supp. 339 344 |
(M.D.N.C. 11940), a,ff d, 120 F.2d 866, 869-70 (4t Cir. 1941) (“The exer-
cise of its powers for the private advantage of the City 1s subject to'the

same rules that’ govern individuals and private corporations. Holmes v.
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| deetteville, 197 N.C. 740, 150 SE 624 [(1929), appeal diémissed, 281
U.S. 700'(1.930).].; Asbufy v. Albemarle [.éupm].”).ll
It is most noteworthy that the rule set forth in Asbury reflected
the predominant rule nationally. As the Maine Supreme Court ob-
' served: | |

The Federal courts have universally held that the power of a
city to construct water works is not a political or governmental
power, but a private and corporate one, granted and exer-
cised not to enable it to control its people but to authorize it to
furnish, to itself and to its inhabitants, water for their private
advantage. By what we regard the better reasoning and con-
sequently the greater weight of authority a large majority of
the State courts follow the rule laid down in the federal ju-
risdiction, namely, that a municipal corporation engaged
‘in the business of supplying water to its inhabitants is
engaged in an undertaking of a private nature.

Woodward v. Livermore Falls Water Dist., 116 Me. 86, 90-91, 100 A.

317, 319 (1917) (citations omitted; emphasis ad.déd).l2 The Trenton v.

11 Tn addition to the seminal language set forth by this Court in Asbury, it is
worth noting that the Umstead Act, which is designed to prohibit state government
from competing with the private sector, specifically recognizes and acknowledges
that local governments, in seeking to provide services to their citizens, can and do
engage in business enterprises just as other corporations do. See G.S. 66-58 (“Sale of
merchandise or services by governmental units”; setting forth general prohibition)
& 66-58(b)(1) (exempting municipalities and counties from prohibitions).

12 A century prior to the Asbury v. Albemarle decision, Chief Justice Marshall
wrote the following in Dartmouth College v. Woodward, 4 Wheat. (17 U.S.) 518, 694-
95 (1819) ("It may ... be admitted, that corporations ... such as ... cities ... may in
many respects be subject to legislative control. But it will hardly be contended, .
that even in respect to such corporations, the legislative power is so
transcendant, that it may at its will take away the private property of the
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New -Jerséy, 262_U.S'. 18-2._(_1923) casé cited by the Court of Apﬁeals is
| f—ullj_ diStingﬁishable ais aU.S. Constitution fourteenth améndmeht case
involving a state’s divérsio‘n of Waters. S’iip op. 19 & 22. The decision
_hés _nd'bearing upon the Qﬁesti'on -préSénted_'.heI.'é_z of _Wheth_er the _ena-cf,__..
ment coris'tituted.ran unlawful taking W'ithout just compensationunder
the North Carohna Const1tut10n See State v. Jones, 305 N.C. 520 525
- 290 S E 2d 675 67 8 (1982) (settmg forth the prmc1ple that federal four-
' teenth_ am_endment decision “-dld_.nqt .control this Court’s 1nte-rpre.tat1an -
of 'the "léw of the;' land’ ¢lause in our State Constitutid_n’;); Horton; v. .
- Gu.liledge,. 277 NC 353, 359, 17 7 S.E.2d 885, 889.(197 0) Similarly, -
Huntér v. Piit_s’bizréh,207 U.S. 161 (1907), also cited_by' the Conrt.of Ap_
peals With_T_rénéon,.slip op. at 22, is -fuliy distinguis'hable as a case per- -
- taining _ﬁo muniqipél.b(ii'l_ndaries, a.nd empﬁasiZeé thaf the staté legiéla; :

ture must 'cohform its'acti‘on to the stéte cohstitu‘tion- Id at 17 9.

Nearly a half-century after Asbury, this Court reafﬁrmed the con- - -

stitutional dlmensmn of the governmental proprletary dlstmctmn in

corporatwn, or change the uses. of its prwate funds acquzred under the pub-
lic faith.... From the very nature of our governments, the public faith is pledged
the other way; and that pledge constitutes a valid compact; and that compact is- sub -

~ ject only to ]udlclal nquiry, constructlon and abrogation. This Court have already
- . had occasion, in other causes, to express their opinion on this subject; and there is -~

- not the slightest inclination to retract it. ”y (Emphasis added.)
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Ca,ndler._'u; City ofAsh.eville' 247 N.C. 398, 406-—07 | 101 S.E. 24 470, 475
- :.,7 6 (1958) Brlnglng thls concept forward to the present day, here the 8
. tr1a1 court correctly 01ted Asbury (1913) and Candler (1958) as the legal': |
- and pohcy d1st1nct10ns for proprletary functlons recogmzed thereln en—
__.:-dure__ for good reason. [R. 164]1 ,When any corporat;en'ls exjeated;' the '.
s 5 eerp‘oratien_ ;has :,ce'rtain rlghts 13 '._When__muni_e_ip_alities_- a_re pe;forﬁing . e
| proprletary functi.ons,‘rnunicipal_it:ies need tobetreated the .'same as -
Othercorporatmnsfor pﬁré'oses of the_LaW of the_ Land ___e‘lans_e:j_this prln- .
. 01p1e 18 V1ta11y1mportant 1n the: previsien of Watet serv1ce, Whlch .freé E
qulres tl.'emendou.s— inifestment 1n inffastruc-tnre by the inhahitants =o'f
| - munl01paht1es and 18 dlrectly related to the pubhc health safety, and
We]fare | i o
E Needless to say, When acting in a proprietary eai)aeitj; munlclpal-
ities. faee- .eensiderable eXposure.f For liability p,nrp_os_es 'gd-'vernmental..: -
fr._1mmun1ty does not apnly to propnetary functlons Fi ussell v. N C Farm

Bureau. Mu,t Ins Co 364 N.C. 222 225 695 S. E 2d 437 440 (2010)

(“‘We have long held that a municipal corporat10n se]hng water for prl- S

Vate con-sumptlon__1s_ aCtlng ina ._propnetary capacity and can be held li-

18 Seefn. 8 and related text, supra. |
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: a{hle fof_hegli_g‘ence"jtist like a privately ow'ne:d.water- _compény-.”) -(Cita,- h
| t1ons 'en-‘_l_itte'd;): “The :-S:i‘;ate-’s' ster_eign immunity applies_ to both -ii_;_s’.gov-; :_- |
_e.rnmenta'l and_propﬁetary.fuhetions, while the more hmlted go?eire— |
mental 1mmun1ty .covers_’ only the 'a'ets. of a I_huniei_pa]ity of a mdniéipal N
eefpo,rai:ioh ,cemh:litt_e‘d pursuant to its governmental fuhct_io_n's..’.’, Evans :
. _Hoas_ing A_ath. hfiCi-ty' of Raleigh, 359 N._C.'_ '50.,' 53, 602 ST:.E.éd -668-, 670 | o
(’2004);_:-see Wuzgams v Pasquotaﬁ_k County, 366 N.C. '195,'-1_99f-2_00', 732

| SE2d 1-_37,'1"1-41 f201__2). Whereas damages_{a*gainst the state are -capi)ed |
| _:at d max1mum limit .under the State Tort. C-laims Act GS 143-29'.1 et

_ _seq under G. S 160A 485 mumc1pa11t1es face unllmlted hablhty inac-

t1ons pertalmng to their proprletary functions (such as the selhng of

: Water'for private cOns_umpi;iOn). Further,_ like corporations, municipa_]i— _' -'
ties canbe subject to allegations of anticompetitive conduct when con- -

. d.uctirng-‘prop:rietary operations. See Madison Cablevision, supra.1*

14 The governmental proprletary dlstmctlon is also embedded elsewhere n the
law For example, it impacts the question of whether a litigant is entltled to post-.

" judgment interest against a local government. Shavitz v. City of High Point, 177

. "N.C. App. 465, 485-86, 630 S.E.2d 4, 18, disc. review denied, 361 N.C. 430, 648

- 'S.E.2d 845 (2007) (citing Rowan II in applying governmental—proprletary distine-

t1on) “The governmental—propnetary distinction also impacts the apphcatlon of the

‘ 'doctrme of nullum tempus occurrit regi. Rowan County Bd. of Education v. U.S.
Gypsum Co., 332 N.C. 1, 8, 418 S. E.2d 648,653 (1992) (Rowan II) (“If the function = -

~.atissueis governmental, time limitations do not run against the State or its:subdi- .
. visionsunless the statute at issue expressly mcludes the State. If the functionis .

e proprietary, time limitations do run against the State and its subdivisions unless
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2. The trial court correctly held that, “The Water Act, by opera-
tion of law, transfers the assets and debts of the Asheville
Water System without consent and over the objection of
Asheville, the water system’s owner. The transfer of the en-
tire Water System required by the Water Act results in no
change in the existing uses or purposes currentlv served by
the Asheville Water Systems.”

Building upon its finding that Asheville owned. and operated its
water__syStem na -pr_oprietarj capacity, the trial court cdrrectly deter-
miﬁed that, “The Water Act’s tran‘sfér of the entire Water System, re-
duced to essentials, amounts to a taking of all the assets and débts of a
proprieﬁary mu’nicipal business frém Asheville and -placés th,é assets
"~ and _debts. in the ownership of another entity.” [R. 164] Finding inter

_alid thﬁt-__the usage of lthe assets would not change duﬁng_ the course of |
| the transfer to a néw, undeveloped entity, the trial court properly found
throughout its order that the Water Act lacked a rational basis.

At the dutset, the Co.urt of Appeals misapprehended, and erred by
relyihg upon, Brockenbrough v. Board of W;iter Comm’rs of Charlotte,

134 N.C. 1, 46 S.E. 28 (1903). Slip. op. at 8-9, 21. Bfock_en’brough in-
volved the city’s voluntary transfer of a water system, as the city had

created a separate board of water commissioners in 1899 via charter

the statute at issue expressly excludes the State.”) The govérnmental-propnetary
- distinction also appears to apply to the doctrine of estoppel-by-deed. Washmgton v.
MecLawhorn, 237 N.C. 449, 75 S. E. 2d 402 (1953). -
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amendent (wherein the board of aldermen appointed the cornrnission- ; -
ers 'and the mayor 'sewed.as ex-ofﬁc'_i'o chairman). Id. at 3, 4GSE 'at 28
~ (“said board was e-mpowered for and 'in the name- of the-board-of ald_er-‘ :
- men of thecity-.o'f -Charlotte” to operate the syster'n)_. (It is this di_stin;

guishing feature that also renders inapposite the Court of -App'e-als’ cita-

‘tion to McQur,llm on Mu,mczpal Corporatzons § 4.133, Vol 2 Slip op. at Y

- 22. ) By relymg upon an opinion 1ssued a decade before Asbury V. “Albe-
| : : _marle 162 N C. 247 78 S. E 146 (1913) the Court oprpeals errsinin- .
| '-ferr1ng th‘at Brockenbrou‘gh involved the transfer [of] the authorlty and
assets thereof to a d]fferent p011t1ca1 subdivision.” Slr,p op. at 21. In re- |
" a11ty, at 1ssue in Brockenbrough was Whether the board of water com--

missioners, actmg for the city of Charlotte under ch. 27 1, Private Laws

1899 as amended by ch. 196 of Private Laws of 1903, was authorlzed to: R

issue $ 200,000.00 in spe_cial revenue bonds. Id. at 6-7, 46 S.E. at 29. In
_ stark.-ju:ttapOsition, the Water Act here inrolves a chp' u:lsor::):z transfer -
of _an_'-exte'nsive Water system against the City of Asheville’s n_ri]lto an
e_nti:rely.ne'w_,‘ undeveioped entity. Importantly, Brocken'bro'ugh is_.nei_e ._ . |

ther mentioned nor cited in Asbury.
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| By Wéy of background as to the scope of the trial c_o.u"rt-’s ho_ldiilg, |

'the_p_eop_le of t.hisl state "hévé historically relied on mﬂ-niéipé]ities to con-
struct and _oiaefate Wéter infrastructufe and services. More than 360
munjc‘i}jalities 6Wn ﬁai:er systems, po]lectively servmg an estimated
pop:ﬁiétibn of moi'e'than 5.1 million citizens through more than'..l._9 mﬂ ,
 lion service ¢0nnééﬁiqhé.15 H
- Whi:l.e-.-A-shevi]-le is j;h’é only system directly affécted'by the Water
~ Act, this case gives mupjcipalities thaﬁ own and operate water dr i:he
Wide r?dngé of oth.e'r_'publl_ic énterpris‘é. systém_s .great.paqsé. If t_:he Wafer
Ag::t»We_x:e to b;z ui)held—Signahng that it 1s cons_titutionally permissible - :
| for the Zleg'isl.atﬁre '.t(_'). éinglé (:)u_t. individual municipél' utiiii_:ies for th'é
uﬁﬂatefal ax}d u_ncomper_isath‘ transfer of their assets—if is hard to im- -
: agirié a more .chi]]iﬁg effect on future decisiéns to finance, d;_evelop, and

. -gxtend such systems in local communities throughout the state. Mc-zdi.- |

son Cablevision, 325 N.C. at 648, 386 S.E.2d at 208.

B 15 Data analyzed by the UNC Environmental Finance Center (EFC), April
- 2015. Data Source: U.S. Environimental Protection Agency’s Safe Drinking Water
. Information System (SDWIS-FED) database; data on all community water systems

~ active ‘as of October 2013. - All other providers of community water systems com-. .

bined statewide (including county systems, water and sewer authorities, sanitary
districts, metropolitan water districts, federal systems, state syStems nonproﬁt '
corporations, small private systems, and private for-profit systems) serve less than
half the populatlon served by municipal systems.
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. “W.ater _ihfrastru’ci:ure is enormously e‘xjp_ensive, and accordingly lo-
cal infre‘stment 1s sig;niﬂ-catnt.16 It is well not to loée sight of _the fact that
. thgse 'syétems -h_éve been established through the investments and in-
debtedﬁé's_s_ of mﬁnici_p_al citizens.

Ashe.ville’s .systerh for all its idiosyncratic history, is not unique in
its vulnerablhty to bemg targeted Resourceful bill drafters could easily
craft prov1smns to take aim at any other municipal system that incurs
_dlsfavor, met11_1_g Out_ similar treatmen_t for _compulsoi‘y t_r_aﬁ_sfer citing
.."merely “regionéhzation” as j.u.stiﬁcati.pn. With the pbfential for b'eing.

uncerél_ho'niously _divesféd'of their assets, why would c_iti_zeps support
. future inves’f{::l;"r‘len.t in their public enterprise sjrstems? _ MunicipaI:.Qfﬁ-_
. cials ﬁodd not likely be willing to take the political rand financial risks
- iﬁheféht--— i_n‘lmaking'_.sﬁch expenditures, if t_héy are bﬁilding on shiftiﬁg.

s.a'nd's.n Such decisions Woﬁld also be impacted by the reac_tiéﬁ of the -

‘bond market, resultmg in higher .bbfrov&ing c.__(jsts:throughout: the 3

state.17 Municip’a]i‘tiesVcannot?adequately plan for the future for the in-.

. 16 SeeJ. Hughes & S. Royster, Overview of Local Government Water and Waste-
~ water Debt in North Carolina (UNC Environmental Finance Center: Feb. 2014).
‘http:/fwww. efe. sog.une. edu!s1teslwww efc.sog.unc. edu/ﬁleslBorrowmgForTheBlaStuf
f 2013.pdf .
17 “Loeal governments rely on debt financing for a Varlety of capltal needs how-
~ever water and wastewater are clearly dominant debt drivers. According to the
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habitan't_s’of their jurisdictions and the gfeat‘e’r cOmmunity in the face of
| such uncertainty: t_his is '_p.recisely Why the 'Nerth_('-)arolina-Ceestitutiert | |
contains checks .on legislative peWer. |

Tﬁere_would be-‘treme:ndous etatewide-impet:te}if the Water Act

were aﬂowed to become effective. Si'ng]ing out the Asheviile .sy'ste‘m for
the transf_er of its assets causes it, among othe_r t_h’ings,. to be in Vielatie_tl
of fthe:'transfer provisioné and Q_the'r_critical cevenatlte of the_ In’dehtute |
governing Water Bonds. The deleteri_o_us: effect on the 1oca1 goverpment

- beh'd,m'arket alone is reason for .grea't trepidation statew_ide 18

State Treasurer . . , . as of June 30, 2012 $8 billion of [total outstandmg debt] Was '
for water and wastewater debt. This number has been steadily increasing over . -
time.... Over time, many utilities that relied on general obligation debt have begun
to turn increasingly to revenue-backed debt (e.g. revenue bonds) in which the secu-

~ rity behind the debt consist of the utilities’ legal authority to generate (and if need-

- ed raise) user fees and rates.” J. Hughes & S. Royster, Overview of Local Govern-
ment Water and Wastewater Debt in North Carolina-at 2 (UNC Env1romnental Fi-
nance Center: Feb. 2014).

18 Memorandum to Members of the N C. Local Government Commission from
T. Vance Holloman, Secretary, May 2, 2013. (“In addition to our concerns about
" the revenue bonds of the Asheville water system, we are concerned that such ac-
tions taken or being considered by the General Assembly may negatively affect
the bond market’s demand for North Carolina local government debt. We
have expressed these concerns to the General Assembly concerning a proposed
bill to transfer the airport of the City of Charlotte to a new, regional authority.
These actions with regard to Asheville and Charlotte seem to be contrary to.

[G.S:]Chapter 159-93. That statute is’ a pledge to the holders of revenue bonds
by the General Assembly not to take any action to interfere with the ability of an
~_issuer of revenue bonds to repay that debt. We feel the debt markets will take
 notice of the actions of the General Assembly, as well as any resultmg liti-
gation, events of default, and forced refunding of debt at an economic.

- loss. North Carolina revenue bonds have been in high demand in the past due in
part to the General Assembly honoring its pledge not to interfere with the repay- '
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o These antici'pated' impacts are made more_-: acute by _foreoasts that -

- the state’s population will grow byjas_ much as twenty percent overthe = |

" next twenty years 19 greatly -increasing- demand for _nrbah- se.rvices-,

e . 'foremost among them Water It is estlmated that North Carohna g

__drmklng Water 1nfrastructure cap1tal needs W1ll top $10 bllllOIl over the e

;:'next_two'dec-ades‘_ _See Hnghes &_._Royste;r,':_fn._ 16. at 1, suprq..__-These--ar_e S
| except1onally 'high stakes from_-th_e_ mll_ﬂieip_al persp_eo.tiye. | -
| Amzcus League does not'; dispute -that 'reglonaliz.atlon-. as set forth :
.. -1n ‘the preamble to the Water Act, 1s an appropr1ate policy obJect1ve m |
| theory However where as here the means employed by the enact- | S
- ment do not reasonably further its stated ob]ectlve the Act m.ust fa.1l | ._
“ «'under Artlcle I § 19 Rhyne v. K- Mart Corp 358 N. C 160 180- 81 594
S, E 2d 1 15 (2004) (the relat1onsh1p of the claSSJﬁcatlon to its goal must-:_ R :
| _not be SO attenuated as to render the d1st1nct1on arb1trary or 1rrat1onal) :
- __:-:Ijl__ere, it___v.v-as'. arbitrary -and'_-1rrat1onal- to_man'date the -com_lpul_sorytranse.

fer _o_f_'the. as_se'ts ofa -singl_e exist'lng"'System in the_e-_na-me- of "'frregidn'ali_za!'

“ment of bonds. Noteworthy events such as Ashevﬂle and. Charlotte may hurt the C

" demand for these bonds and result in higher ﬁnancmg costs in the future.") (Em-

~phasis added) See Madison Cablevision; 325 N. C at 648 386 S. E Zd at 208 (em- .
- phagizing endangerment of bonds). :
- 19- State Data Center, NCOSBM Populatwn Overvzew, _201 0- 2035

' hitps: //ncosbm.s8.amazonaws.com/s3fs- nubhc/demog/counﬁotals populatlonovemew htm

e (last visited' March 6, 20 16)



-32-

tion:,”—-aemex'-'e pi'etext,-—_:when there are already .nume-rou_s e_xiéting and
~ proven methods of aéhieving fhat purpese ava_ilable under genéfal' law,

| and wheﬁ-.thé_ fa.éts show that the method chosen does nq_i; in fact pfo-
mqte. the ds-tenéiblé' pilrpbse, |

' Reﬂecting_deﬁcades of.legislativé.po]icy. dé]iberation-,_ampleaut_horl;_”

1ty ex‘ist's under general law for municipa]ities‘ to eﬁgage‘in_ régio’nal ar-
- rangenie_nts fof the.provi-sio_n of water and sQwer s_ezrvice-_s.. '__The,pub]ié E
| 'enterpri_se,; _st_at-uﬁes have long authorized both-in_uniéipa]_ities .énd_ é_qun_— |
ties to ehgage m re'giohal'acti\rity by éxte.ndin_g_-water and sewer sei'_- |
vi_ces--oﬁti:s‘ide' their borders. GS 16'0A-31.2; G.S. 153A.—27 5. County Wa; |
tei'__ and_séwer districts may éléoprovide _'s_ervices outs'ide.,fhéir Ibou'nda_ o
:rié_s,- G.S. 162A-87 .3, as may sanitary districts, GS ‘1'30A-5_5('2)..

- fﬁ.'.ac.ldition,_z at the time of ﬂle 'enactment of =1:he .W.ateir Act, i:hére“ -
were alréadj in place numerous alternative statuto,ry‘ mechanisms for
the regionalization of -v#,ai;qx; and sewer services under laws of génerél
appliCabﬂify_ “As early as 1955, the Genei'al Asse_mbly b_e.galn__énaci-:'iﬁg
| statutes to faci]itate regional approaches_ to water and seﬁer service, be--
| ginning W-i_!:ﬁ Article l-of G.S. Cha‘]‘ptér 162A (“-Noﬁh Céro]_iﬁé Water and

Sewer Authorities Act”). 1955 N.C. Sess. Laws, ch. 1195; G.S. 162A-1. .
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Fo]loW-ing 'years'of deliber.atiye study leading up to the 1971 Session,. the |
: .Gener-ali"AS‘sembly-.'the-n'-srgnjﬁcant_ly exp'anded its statutory.- schen_le, 'To- -
~ further encourage the development of regional water‘sup.pl_ies_ and re-
 gional sewage disposal, Article 2 (‘Regional Water Supply Planning Act

of 1971”) and Article_ 3 (“Regional Sewage Disposal .Planni_n_g Actof

o _—-:197'1?’)'wereiadded to Chapter 162A. 1971 N.C. Sess. Laws, ¢h.870&

- 892 G S 162A-20 G S. 162A-26 Chapter 892'was adopted in response
| to a Leglslatlve Research Comnussmn study on the need for 1eg1s1atlon
o concernlng 'local and regmnal. Water supphes (1nc1ud1ng sources of water :

o and orgamzatlon and administration of water systems) " &.8. 162A 21

S In the Reglonal Water Supply Planmng Act the General Assembly ex-

| pressed a pohcy preference for regional water solutlons to meet future
.: .' _pubhc water supply needs G.S. 162A 21(3) In that same session, the -
.': General Assembly proV1ded other alternatives for reg10na1 systems in-
o cludlng Metropohtan Water Districts. Chapter 162A, Article 4 (“Metro-: o
_ _pohtan__Wat__er. Districts-Act”); G.S. 162A-31. -

B Furthermore, t_:he:. General.Assembly has authorized units of -local_ o

”:goVernment_to enter into interlocal. agreelnents' to jointly undertake.an_y IR

of their powers or functions, including public enterprises. Chapter -
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_'16(_)A,:~Arti:c1e 20, Part 1 A(“InterlocalCooperation'-_')_; G.S. 160A-460(1);
G.S. 160.A-'4;61._;' G.‘S._‘IIGOA-SII_ (deﬁniﬁg. “puBlic ent_er'pr.ise”).-_ See “

. Caswell C_-'o'uﬁty v.-kTown of Yanceybille,_ 170 N.C. App. 124,131, 611

'  S.E.2d .f45'1‘,..456 (2005) (holding that Article 20 constitutes ?‘a 'b'rbad .

" .grant of authonty to local governmental units for mterlocal c00pera- o
| . _tlon“) See also G.S. 160A-462 (estabhshment of Jomt agenc1es) & G S
153A- 278 (“Jomt Prowsmn of Enterprisory Serv1ces”)

.Taken.together, these statutes demo_nstrate a legislative reco‘ghii B

: .tio..n_ thalt. fégibnalization .canr be accomplishéd ina Variety of _:Wéys. It
né_ed_ po'ti- _méan’_ the creation of a separate regional authority or dis’tﬁet._
‘In many cases, fegiorialiiation tékes the lforrh of extenéioh' of an existing
~ system t6 serve the larger community, contractuai_arrangements be-
tween enfiﬁes for the sale of water or treatment sérVices, interconnec-

|  tions of systems, or joint agencies via interlocal agreement.2® There is

20 A cons1derable substantive body of knowledge has developed through the
_years as the UNC Environmental Project has a portion of its website entirely ded1
cated to Water System Partnerships, Interconnections, and Interlocal Agreements.
“This project, part of the NC Water System Capacity Development Support project

“funded by the Public Water Supply Section of NC Department of Environment and.
" Natural Resources, provides resources and assistance to water systemis, local gov-
ernments and regulators who are involved in water system partnershlps {often

- called regionalization).” See project home page at '

* http//www.efe.sog.unc.edu/project/water-system-partnerships-interconnections-and-
interlocal-agreements for materials recognizing the many arrangements by local
governments that can be characterized as regionalization; J. Hughes & G. Barnes,
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: “ viidespre_ad _us;le';;(_)f thbse alternative Stafutory meéhanisms_i_n the rhajor "'
- : lirban cente"i-'s -bf the state See e'xﬂampleé in Afﬁd‘aVit of T. Ra.nd'o'lp'h :

' 'Perklns Doc Ex 482.:See also R. Whisnant & S. Eskaf, An Overview of
NC Water Servzce Providers, (UN C EFC 11/13/13). .

Itis ax_mmatm that true e_ff'ectl've rreglonah_zatlon dep_ends_ upbn the
'CO-Irlséntr and'.coop_eration of the governed entities. Each of the altei'ﬁa-
tive mechanis_mé.——j_oiht égéncieé,watér and éewer authqrities, metro-

- politan water d,istricts, interlocal agreements—involves a level Qf partic-
ipation, partnefship’, and consent of the govérm.nentalﬁnit;s involved. It
' .‘i.s ahﬁndantly clear that the General Assembly has in ifs l-aws of general
applic_abﬂity takén the éppro_aéh of providing ince_ntives,_-rathér than -

' mandét_ing;fegi(xhaﬁzation. See eg., G.S. 159G-23(10) (point system for
loan'. or grant from sﬁa’té Drinking Water Reserve gives pfior’ii_:y toac-
tions supp_orting_regioﬁahzation); G.S. 130A-317(c)(3) (no 'coﬁst_ructibn
or alteratidn_ o:f ,pl_iblic. wafér _,sys'tem unless De_pa_r’tment..of En_vir_oﬁmeh.—
 tal Quality haé determined that system is capable of inferconne’ction at

an appropriate time With expan_'ding 'muni'_cip_al, cou__nt-y, or regional sys-

Craftmg Inter-Local Water Agreements at 2 (UNC EFC: 6/24/09) (“[B]y far the most
common tool for creating water partnerships in North Carolina is through interlocal
" agreements.”); S. Eskaf, Tips on Regionalization: Crafting Interlocal Water Agree-
ments and Water System Interconnections (UNC EFC: 9/20/13) (mterconnectlons

and 1nterlocal agreements as regionalization). :
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:tem) G. S 130A 317 (d) (to estabhsh own apﬁI'OVal programs for Watel;

- _'d1str1but10n SYstems local unit must show system 18 CaPable of inter- .
SE connectlon) G.S. 143-215. 22L(n)(7) (m 1nterbas1n transfer proh1b1t10n |

 on Iresale of water ]thed for 1nterlocal agreementS or reglonal Wéter -

.«3:"-supply arrangements) See also G.S. 143 355 7 (“Water supply devel

'_"}\opment; State~lo_cal coo_peratron _;_jprov1_.d1ng., for the---state to assist local Lo o

, goyernm'e.nts at their request 1n1dent1fy1ng preferred :wat-er supply al-
: ternat1Ves for long term needs) o o |
By stark contrast the Water Act arbltrarlly demands compulso.ry
e regl_onahza_tmn of a-s_;ngle, s.yste-m__._a_.closed"class—W_lthout_a,_b‘asls., r-a~ |
- | tional_-or_otheryvise,-__for : d1st1ngu1sh1ng 1tfromothers across the state =
There is slmply no rational explanatlon'.for- t_he-_ disp-ar_at_e treatment of :
| | Ashevﬂle’s ' system as co:m'pared to ai]l. oth’er publicly owned v\:rater’ sys-
| __ tems Czty of New Bern 338 N C. at 438 450 S E.2d at 740 Wzllzams, 7' |
.1357 N. C at 187 88 581 S E. 2d at 428 (c1t1ng cases) .

- The Water Act s bald statement of its purpose is 1nsuff1c1ent to

o save 1t as the mechamsm employed by the Act does not further the R |

. -':'purported obJectlve of reg10nahzat1on Ashevﬂle S system already

=y '_:_serves 124 OOO customers across a mult1-county area, almost forty per-- .
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cent of whom are outside the city limits. The system serves customers
" in Buncombe and Henderson Counties, and by interlocal agreement

: supplies,water to ether municipal systems in the area. It is already

o -prohlblted from charg1ng dlfferentlal rates to customers outs1de 1ts 11m- )

its. For all intents and purposes, “the Ashevﬂle system is already func-
ti_‘oning like a regional system. As the trial court__.properly conclu_ded,'_ '

th‘e'transfer of assets would result in no change in the existing uses or

e :purposes currently served by the Ashevﬂle system [R 164] Transfer- -

-' _'-'rlng such a system to another entlty by 1eg1s1at1ve fiat appears 1f any-_ o
| ‘thing, -antlthe'tlcal _to the .p‘romotlon of reg_ronahgatlon. Moreover; the
‘ Water Act _inexphcably_ leaves intact-multipie se'parate nr__ater systems 1n |
the area th_at..wou'l.d not be divested of their assets and cons’o]itlated' into
'the'._'ne\‘tr; entity .(the_?.MWS:D), including B’la'ck Mo‘untain, 'Mcntreat, B_i_‘lt'."
| mere- Ferest,_ _- and Woodfin Water and SewerDistrict; | These circum-'
Stances-:a'mplj. illl_istrate the arbitrary nature of-_the' Water Act, |
, '__The-merepretext of regienalization_ cannot sustain the enactment.’ W
~ Ses Cz,tyofNew Bern, .3-3_8. N.C. at 437-38, 450 8.K.2d at 740 @ém-_ -
's'trating: that Where .t:here is .lav-\.r' of kgeneral ap.plicabilitjt; '.a dispute - _'

amengr jurisdictions is insufficient to provide a rational basis for differ-
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' 'ential.-treatment from all other jurisdictions statewide; aisd reje'cting the._ _
' N._C;f Co'n_st.:. art VII, §1 argumentthat the ..Gen'eral AeSembiy had acted
within ité'plenary aﬁtherity ). “Nof-pretexts, Whatever, can.'be an apolo-
: gy.f()r unconstitUtio‘nal eﬁac‘tments > People ex rel Merchs.’ Sav Loan &
Trust Co. v. Auditor of Pu,b Accounts 30 I1L. 434 440 (1863) For these ‘
_reasons : the trial court correctly determined -that there was, -n'o bas1s ra- .
tmnal or other\mse for the Water Act to arbltrarlly and caprrCIOasly
smgle oat the Clty of Asheville for the transfer of its assets, wherem

[t]he transfer of the entire Water System reqmred by the Water Act re-
| .' sults in no change in the emstmg uses or purposes currently served by
the Ashevﬂle Water Systems' ” [R. 163- 64] |

3. The trial court correctly held that “ft]he Water Act is not a
valid exercise of the sovereign power of the legislative branch
. of government (or the State of North Carollna) to take or
condemn property for a public use where here, the property
(the Water System) is being used for the same purposes as -
~ are intended to be done by the transfer of the Water System
 to_the MWSD.” The trial court also correctly decided the:
Sixth (Alternative) Claim for Relief in determining that the
City of Asheville would otherwise be entitled to compensation
for the taking of its assets under the Law of the Land Clause _
- should the Water Act be upheld as a valid exercise of the S0V-- L

erelgn
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The trial cOurt éorrectly held that the Water Act was void and un-

enforceable _un_der N.C. Const. art. I, §§ 1-9'&35,21 co_nstituting.an :

-2t In addition to citing the Law of the Land Clause the trial court also cited
N.C. Const. art. I, § 35 (“A frequent recurrence to fundamental principles is abso-
lutely necessary to preserve the blessings of liberty.”). Amicus League submits that
this is aptly reflective of the magnitude of the case, which had been assigned as ex-

. ceptional pursuant to Local Rule 2.1 Wake County. Regarding this enduring section
"of the Constitution, it has been observed, “Based. on a section of the Pennsylvania

' Declaration of Rights [cf. Pa. Const. of 1776], this section has been included in all
three state constitutions. It is a salutary reminder that commentaries of all sorts,
whether in judicial opinions or in academic treatises, no matter how helpful in ex-
plicating particular texts, are no substitute for the originals. All generations are
solemnly enjoined to return ad fonies (to the sources) and rethink for themselves

" the implications of the fundamental principles of self-government that animated the
~ revolutionary generation. In interpreting the constitution, the admonition may offer

.a clite in difficult cases. In a leading Virginia case from 1794 the respected Judge
Spencer Roane, mindful of the cognate provision in the Virginia Declaration of
_Rights, defined ‘fundamental principles’ as ‘those great principles growing out of the
- Constitution, by the aid of which, in dubious cases, the Constitution may be ex-
plained and preserved inviolate; those landmarks, which it may be necessary to re-
“sort to, on account.of the impossibility to foresee or provide for cases within the spir-

it, but without the letter of the Constitution.” (Kamper v. Hawkins [3 Va. 20, 40

(1788)]).” John V. Orth & Paul M. Newby, The North Carolina State C'onstttutwn 91
- (Oxford University Press, 2d ed. 2013).

-~ Cf. Hobby Lobby, . U.S.__,134 S.Ct. at 2768 (“When rlghts whether consti-
tutional or statutory, are _extended_to corporations, the purpose is to protect the
rights of these people.... Protecting corporations from government seizure of
their property without just compensation protecis all those who have a
_ stake in the corporations’ financial well-being.”) (Emphasis added.) As has .

* been noted by the Local Government Commission, supra fn. 18, if the Water Act
(which is contrary to G.S. 159-93), is upheld, the statewide repercussions on the
bond market’s demand for North Carolina local government debt would be severe,
including higher borrowing costs for all. See Madison Cablevision, 325 N.C. at 648,
386 S.E.2d at 208 (emphasizing endangerment of bonds). This stands in stark jux- _
taposition to the situation prior to the enactment of the local act. “In North Caroli-
na, the Local Government Commission within the Department of State Treasurer’s
State and Local Government Division must approve all water and wastewater debt.
This oversight has resulted in widespread recognition that North Carolina’s local =
government debt. capac1ty and reliability are among ‘the best in the country.” J.
Hughes & S. Royster Overuview of Local Government Water and Wastewater Debt in
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impermissib.le taking, as the .Water Act’s compulsory transfer of the en-
'K'tlre Water System to the MWSD resulted in no change in the ex1st1ng
uses or purposes currently served by Asheville’s operatlon of the system :
- 1n a proprletary capacuty. [R. _164]: See -_Asb'ury_, ‘supra at'_2_1._of t:h_-ls ib;-1e-f. :
~ The trial court also correctly decided the Sixth (AlternatiVe)Clettn i
L for Re]i_ef "_in'determiining_": that the City of Ashevﬂle would otherwise'_be'
| entitled t'e_; compe_nsation for the ,taking of its esset:s under the LeW of
- the Land Cleuse shodld the Water Act be upheld as a valid eXerei_se o:f,..._‘: |
B -tne 's_evei'eign. [R 1'.64]'. In deciding 't-his claim, the trial court correctly :
: c1ted State Hzghway Comm n v. Greensboro Czty Bd. of Educ., 265 N C
35 49 143 S E. 2d 87 (1965) 22 Dec1s10ns of numerous other ]urlsdlc- i
tlons are in accord.- See ge-neral_ly, 2-5 Nz.ch_ols- on Emment Demam § ,
e 5;;' 06(8)(b) (“Thegenerei r:ule is that: compens'etien must be paid for the |

" acquisition of all works from which a municipal corporation can derive a

e reVenue, or _Whi_c_h_enure to the advantage of its inhabitants father-than,' E

‘ North Carolma at4 (U NC Environmental Fmance Center Feb 2014) (emphas1s
~-added).,

22 Id. at 46, 143 S E.2d at 95-96 (“There is notln_ng in our Const1tut1on mh1b1t-
- ing the Legislature from granting express and explicit power and authority to the
~ State Highway Commission to condemn for ‘controlled access facilities’ property

" owned by the City Board of Education and devoted to public use, except that our
organic law provides that just compensation shall be paid for property so appro-
- ~priated. Burlmgton Ctty Board of Educatwn v. Allen [243 N.C. 520, 91. S E 2d 180
' _.-(1956)] ”) (emphasis added) ' .



- 4] -
to that of the ﬁﬁblic at large. This also includes all funds specifically de-
. VOté'd to enterpris_es'of_this class.”); 2 .MéQuillin Mum Corp. § 4;132 at
| .26.9»_(3d ed. rev._i 996) (“In regard to property of a municipél corp_ora__tion
' .th'_at__ 18 diétihétly private in_'character',.__it 18 g_e_néré]ly not subject to ap-
prop'riétiOn or _c‘ompleife"control by the state, except by the 'exerci'Sexof
- éminent dOmain_fwith paymént of full cono._pe1'-1s:.311:ion;5 ’}; 1-13 Arptieau-_oﬂ
L_chil.-GoUernment Law, Second Edition § 13.02[2],[3].23 |
| Despité the Stéte’s contentions and Court of Appeals’ citationé o
: refe'rerr_f:iﬁg federél law, whereas th(; federal constitution ﬁrovidés a

floor of basic rights, the North Carolina State Constitution is designed

23 Two decades before this Court’s decision in Asbury, supra, in Mt Hope Ceme-
tery-v. Boston, 158 Mass. 509, 511-12, 33 N.E. 695 (1893) it was observed, “Bya -
quite general concurrence of opinion . . . this legislative power of control is not uni-
~ versal, and does not extend to property aequired by a city or town for special pur-
~ poses not deemed strictly and exclusively public and political, but in respect to _

- which a city or town is deemed rather to have a right of private ownership, of which
it cannot be deprived agalnst its will, save by the right of eminent domain, with
payment of compensation.... But the general doctrine that cities and towns may
have a private ownership of property, which cannot be wholly controlled by the
state government, though the uses of it maybe in part for the benefit of the com-
munity as a community, and not merely as individuals, is now well established in -
most of the jurisdictions where the question has arisen.” See also Shirk v. City of
" Lancaster, 313 Pa. 158, 164, 169 A. 557, 560 (Pa. 1933) (“[R]evenues derived in [a
municipality’s] private capacity, as a return from its water or other utility works,
are trust funds and cannot be controlled or taken directly for state purposes.... The -
revenues of a mum(:lpahty from the property thus owned in its private and proprie-
~ tary character are for the beneficiaries.”). Shirk was cited with approval by this
Court in Piedmont Aviation v. Raleigh-Durham Airport Authority, 288 N.C. 98, 103,
215 S.E.2d 552, 555 (1975). See generally, A. M. Swarthout, Annotation, “Eminent
domdin: power-of one governmenial unit or agency to take property of another such
‘unit or agency,” 91 L. Ed 221, 248 (1946)
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':?lf.to give. greater rlghts such as by the Law of the Land Clause and other -
: hmltatlons on the leglslatlve power N C. Const art. I § 6. See McNeLllr
0. Ha,rnett Cnty, 327 N. C 552 563 398 S.E. 2d 47 5 481 (1990) (“De01- :
- sions by the federal courts as to the constructlon and effect of the due -
S :}proce'_ss _clause of the .Unlte_d. State.s 'Cons-tltutlon are-bmdlng on th1s
L Court howeuer such de01s1ons although persuaswe do not control an
-1nterpretat1on by this Court of the law of the 1and clause in our state
| 5 Constltutlon We must therefore make an mdependent determlnatlon
«.of the const1tut10na1 r1ghts of the pla1nt1ffs under the law of the land
‘pr_o_vision of ou;r state Const_itution.-”) (Citat1o.n o_mltted,_)_; .State v. J_o_n_es_,' .
g S
: Civen the ‘im:portant .constituti_o-nal_- proui'sions that serve :as_.'a re-
- St'rai_nt on _the.General_, Assembly’s legislative pov&.rer-,' the'-_t_rial'court cor o

~rectly invalidated the Wate_r Act ‘o‘n'-a number of 'é?rOunds.- Presented

- with a’complex public enterprise case with momentous consequence, the

trial court’.s- order treated the critically‘ important _iSSues. presented'in a -
' Vsound matter Just as the North Carohna Supreme Court has 1n Asbury, B

Eltzabeth Ctty, Madzson Cablevzszon and the1r progeny
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CONCLUSION

| Amzcus League respectfully requests that this honoreble Co'u’ft ré-, |
i Verse the 'decision of the Court of Appeals and reinstate :the decision of
the trial court.

- Respectfully submitted, fhis 7th day of Mai'ch, 20_1 6.

- North Carolina League of Mummpalltles

d{ S . w
Kimberly S. Hibbard
NCLM General Counsel
215 North Dawson Street
Raleigh, NC 27603

(919) 715-4000
State Bar No. 13710
khibbard@nclm.org

Gregory F. SCthtzgebe III |
NCLM Associate General Counsel
215 North Dawson Street |
Raleigh, NC 27603

(919) 715-4000

-State Bar No. 19265
gschwitz@nclm.org
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