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TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS: 

NOW COMES defendant-appellant, Juan Fitzgerald Allen, through 

undersigned counsel, and respectfully moves this Court, pursuant to Rule 2 of 

the Rules of Appellate Procedure, to stay issuance of its mandate and withdraw 

the published slip opinion filed on 19 April 2016, because the opinion evidences 

a factual misapprehension and conflicts with precedent established by this Court. 

As grounds for this motion, Mr. Allen shows the following: 

1.   On 27 July 2013, Mr. Allen was arrested and purportedly charged 

via citation with, inter alia, one count of transporting an open container of 

spirituous liquor in the passenger area of a motor vehicle in violation of 

N.C.G.S. § 18B-401(a). (R p 4) Following a bench trial in District Court, the 
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case was tried de novo on the same citation during the 21 January 2015 Criminal 

Session of Surry County Superior Court, the Honorable R. Stuart Albright 

presiding. (T p 1) 

2. The jury convicted Mr. Allen of transporting spirituous liquor, in 

addition to other charges, and Judge Albright sentenced Mr. Allen to 20 days jail 

time for that offense. (R p 36) Mr. Allen entered timely written notice of appeal. 

(R p 38) 

3. On appeal, Mr. Allen raised one issue, namely, that the trial court 

lacked jurisdiction to try him for the offense of transporting spirituous liquor 

when the citation upon which he was tried failed to allege an essential element 

of that offense. (Def. Br. pp 3-5) 

4. In overruling Mr. Allen’s argument, this Court did not address 

whether the citation at issue omitted an essential element of the offense it 

purported to charge. Rather, the Court held that a citation, unlike an indictment 

or other criminal pleading, is not subject to the jurisdictional requirement that it 

allege every element of the offense sought to be charged. Specifically, the Court 

stated that “defendant fails to direct our attention to any opinion from this Court 

or other authority equating the requirements for a valid citation with those of a 

valid indictment, and we find none.” Allen, slip op. at 5.    
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5. However, Mr. Allen did direct the Court’s attention to such 

authority, specifically State v. Wells, 59 N.C. App. 682, 684–85, 298 S.E.2d 73, 

75 (1982), cited on pages 4 and 5 of Mr. Allen’s brief. In Wells, this Court 

arrested judgment on the defendant’s conviction in Superior Court for resisting 

arrest when the citation upon which he was tried failed to allege an essential 

element of that offense. Even though the “defendant made no motion in the trial 

court to arrest judgment on this charge, this Court ex mero motu [took] notice of 

the fatally defective citation and [ordered the] judgment on this charge be 

arrested.” Id. (emphasis added). Mr. Allen cited Wells for the proposition that 

“the citation [in his case] failed to allege all of the essential elements of the 

offense charged and was fatally defective.” (Def. Br. p 5) 

6. This Court has long held that a citation, when it is the criminal 

pleading upon which a defendant is tried, must, like an indictment, properly 

allege a criminal offense. See State v. Wallace, 49 N.C. App. 475, 485, 271 

S.E.2d 760, 766 (1980) (holding citation fatally defective and citing indictment 

cases for the proposition that citations, like warrants, must “make clear and 

definite the offense charged[.]”); State v. Johnson, 42 N.C. App. 234, 236–37, 

256 S.E.2d 297, 298–99 (1979) (“Because the citation fails to charge a crime, 

the judgment of the Superior Court must be and is hereby arrested.”). Indeed, 

this Court regularly vacates judgments entered upon citations that fail to allege 
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every element of the offense sought to be charged, occasionally with the State’s 

consent. E.g., State v. Barr, 234 N.C. App. 478, 762 S.E.2d 532 (2014) 

(unpublished); State v. Gorham, 227 N.C. App. 650, 745 S.E.2d 374 (2013) 

(unpublished); State v. Kelly, 218 N.C. App. 457, 721 S.E.2d 762 (2012) 

(unpublished); State v. Coleman, 188 N.C. App. 633, 656 S.E.2d 16 (2008) 

(unpublished). See also State v. Lewis, 230 N.C. App. 145, 752 S.E.2d 258 

(2013) (unpublished) (acknowledging that “the initial citation charging 

[defendant] with misdemeanor larceny was fatally defective” but concluding that 

the State’s amendment to the citation cured the defect and thus “the trial court 

had jurisdiction to hear [the] case.”). (App pp 9-25) 

7. Wells, Wallace, and Johnson are binding on this Court. In re Civil 

Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1979). Moreover, all of the 

above-cited authority is consonant with our General Statutes’ directive that a 

citation may serve as a criminal pleading, N.C.G.S. § 15A-921, and therefore 

must “assert[] facts supporting every element of a criminal offense[.]” N.C.G.S. 

§ 15A-924(a)(5). Mr. Allen cited this statutory authority in support of his 

argument. (Def. Br. p 4) 

8. To the extent the Court’s opinion was also premised on State v. 

Phillips, 149 N.C. App. 310, 318, 560 S.E.2d 852, 857 (2002), and State v. 

Monroe, 57 N.C. App. 597, 599, 292 S.E.2d 21, 22 (1982), those cases are 
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inapposite. Allen, slip op. at 4. Monroe and Phillips merely identify the statutory 

right of a defendant to object to trial on citation, and note that a defendant 

waives that right in the absence of an objection. Monroe and Phillips do not 

address the jurisdictional issues raised by the above authority and this case, and 

in fact presuppose the existence of a jurisdictionally-valid citation. See Phillips, 

149 N.C. App. at 318, 560 S.E.2d at 857 (“Thus, in Monroe, we held that ‘once 

jurisdiction had been established and defendant had been tried in district court [. 

. .] he was no longer in a position to assert his statutory right to object to trial on 

citation when he appealed to superior court.’”) (emphasis added). 

9.   The published slip opinion in this case conflicts with binding 

precedent and statutory provisions, thereby creating a split of authority, and 

additionally conflicts with the weight of persuasive authority. Therefore, Mr. 

Allen respectfully asks the Court to stay its mandate and withdraw the slip 

opinion. 

WHEREFORE, for the above reasons, Mr. Allen respectfully requests that 

this Court stay issuance of its mandate and withdraw the published slip opinion 

filed by the Court on 19 April 2016. 

 
Respectfully submitted this the 20th day of April, 2016. 
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(Electronically Submitted) 
James R. Grant 
Assistant Appellate Defender 
North Carolina State Bar #44410 
 
Glenn Gerding 
Appellate Defender 
North Carolina State Bar #23124 
 
Office of the Appellate Defender 
123 West Main Street, Suite 500 
Durham, North Carolina 27701 
(919) 354-7210 
James.R.Grant@nccourts.org 

 
ATTORNEYS FOR  
DEFENDANT-APPELLANT 
 

 
CERTIFICATE OF FILING AND SERVICE 

I hereby certify that the original Motion has been duly filed, pursuant to 
Rule 26, by electronic means with the Clerk of the North Carolina Court of 
Appeals. 

I further certify that a copy of the foregoing Motion has been served upon 
Ms. Tamika L. Henderson, North Carolina Department of Justice, PO Box 629, 
Raleigh, North Carolina 27602, by deposit in the United States mail, first class 
and postage prepaid. 

 
This the 20th day of April, 2016. 

      
(Electronically Submitted) 

     James R. Grant 
     Assistant Appellate Defender 
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