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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 
 
 Defendant Mark Johnson, North Carolina Superintendent of Public 

Instruction (“Superintendent”), respectfully submits this response in opposition to 

the motion of plaintiff North Carolina State Board of Education (“State Board”) for 

temporary stay pending appeal and its petition for writ of supersedeas. 
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PRELIMINARY STATEMENT 

 Just over a week ago, in a case featuring the very same plaintiff as the 

current case, a panel of the North Carolina Court of Appeals observed: 

[W]e must abide by the long established presumption that statutes . . . 
are constitutional both facially and as applied to any party. Baker v. 
Martin, 330 N.C. 331, 334, 410 S.E.2d 887, 889 (1991) (“Every 
presumption favors the validity of a statute. It will not be declared 
invalid unless its unconstitutionality be determined beyond a 
reasonable doubt.” (internal citations and quotation marks omitted)). 
“[T]he constitutional violation must be plain and clear.” State ex rel. 
McCrory v. Berger, 368 N.C. 633, 639, 781 S.E.2d 248, 252 (2016) 
(citation omitted). Any doubt as to the constitutionality of a statute 
must be resolved in favor of the legislature. Baker, 330 N.C. at 338, 
410 S.E.2d at 891. 
 

N.C. State Board of Education v. State of North Carolina, ___ N.C. ___, ___ 

S.E.2d ___ (No. COA 15-1229, filed 19 September 2017, slip op. pp. 17-18 

(hereinafter “Rules Review”)).1 Like the Rules Review case, this case involves a 

State Board constitutional challenge to legislation enacted by the North Carolina 

General Assembly. Although the legislation in the current case, House Bill 17 

(“H.B. 17”), passed and received the Governor’s signature in December of 2016, it 

never has been allowed to take effect. The will of the Legislature expressed in H.B. 

17 has been frustrated for nine months based on the inertia created by the trial 

court’s temporary restraining order from 29 December 2016, rendered in a hearing 

on the afternoon of the filing of the original complaint; a hearing in which 

                                                 
1 A copy of the Court of Appeals slip opinion is attached to this response as Exhibit A.  
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defendant State of North Carolina’s counsel told the court “we’ve only had the 

complaint a few hours.” See Plaintiff’s Motion for Temporary Stay and Petition for 

Writ of Supersedeas (“Appellate Motion to Stay”), Exhibit C (TRO Hearing 

Transcript) at 11. For his part, the Superintendent had not yet taken the oath of 

office and was neither named as a party nor present in the courtroom. 

  A great deal has happened in this case since that hearing. In keeping with 

the policy expressed in N.C. Gen. Stat. § 1-267.1 requiring heightened judicial 

scrutiny of facial constitutional challenges to acts of the General Assembly, the 

Chief Justice appointed a three judge panel to hear all further matters. The panel 

established a pleading and briefing schedule that generated nine briefs, totaling 

roughly 150 pages. For several hours on 29 June 2017, the three judge panel 

conducted a hearing on the parties’ cross-motions for summary judgment. On 14 

July 2017 the three judge panel filed an Order and a Memorandum of Opinion2 

unanimously upholding the constitutionality of H.B. 17 and entering summary 

judgment in favor of the State and the Superintendent and against the State Board.  

 The State Board appealed and sought a stay pending appeal from the 

Superior Court three judge panel. That panel issued an order unanimously denying 

the motion, stating: “In the exercise of [the Court’s] discretion, this Court has 

                                                 
2 Although filed on 14 July, the Order granting summary judgment had been signed by the panel 
on the day after the hearing – 30 June 2017. The Memorandum of Opinion was dated 6 July 
2017. 
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determined that a stay of its Order throughout the pendency of the appeal should 

not be granted.” The State Board then turned to the Court of Appeals, filing nearly 

the same motion and argument it presented yesterday to this Court.  That motion 

was largely denied in an order entered yesterday by the Court of Appeals. Last 

night the State Board turned to this Court seeking to block the will of the General 

Assembly yet again. At some point, the “long established presumption” that acts of 

the General Assembly are constitutional must mean something. At some point, the 

unanimous decision of a three judge panel, rendered after exhaustive briefing and 

hours of argument, should be given its proper weight compared to the outcome of a 

hastily convened, unbriefed hearing effectively featuring only one side of the 

argument. The Superintendent respectfully submits that point is now.   

STATEMENT OF THE CASE 

 As discussed above, the plaintiff State Board filed a Verified Complaint for 

Declaratory Judgment and Injunctive Relief and Motion for Preliminary Injunctive 

Relief on 29 December 2016, naming the State of North Carolina as the sole 

defendant. In an emergency TRO hearing held the same day, the trial judge entered 

an order enjoining the implementation and enforcement of H.B. 17. By order of the 

Chief Justice of the North Carolina Supreme Court, a three judge panel of Superior 

Court judges obtained this case on 3 January 2017. The three judge panel issued a 

case management order on 16 February 2017. The parties agreed to leave the terms 
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suspending implementation and enforcement of H.B. 17 in place until the Superior 

Court entered judgment. On 10 March 2017, plaintiff filed an amended verified 

complaint naming the Superintendent as an additional defendant.  

 The Superior Court conducted a hearing on cross-motions for summary 

judgment on 29 June 2017. On 14 July 2017, the three judge panel filed an Order 

and Memorandum of Opinion declaring H.B. 17 constitutional, and granting 

summary judgment in favor of defendants State of North Carolina and the 

Superintendent. The State Board filed notice of appeal to the Court of Appeals on 

20 July 2017. On 5 September 2017, the State Board filed a Motion for Temporary 

Stay pending appeal pursuant to N.C. Gen. Stat. § 1-500 in Superior Court. On 14 

September 2017, after a hearing on the State Board’s motion for stay, the three 

judge panel entered an order providing, in pertinent part: 

Pursuant to G.S. § 1-500, requests for stay pending appeal are 
addressed to the discretion of the trial judge. In the exercise of that 
discretion, this Court has determined that a stay of its Order 
throughout the pendency of the appeal should not be granted. 

 
The three judge panel extended the existing stay an additional thirty days to allow 

the parties a reasonable opportunity to petition the appellate division to overturn 

the trial court’s exercise of its discretion and to impose a stay of the three judge 

panel’s judgment pending appeal. On 19 September 2017, the State Board filed a 

Motion for Temporary Stay and Petition for Writ of Supersedeas, to which the 

Superintendent responded on 29 September 2017. On 5 October 2017, the Court of 
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Appeals filed an order largely denying the State Board’s motion (the State Board 

itself characterized the ruling as the grant of “a narrow, partial stay on a limited 

issue.” (Plaintiff’s Motion for Temporary Stay and Petition for Writ of 

Supersedeas, at 9)). Hours later, the State Board filed the motion that is before this 

Court.  

ARGUMENT 

I. The State Board has failed to demonstrate that it is entitled to a stay  
 pending appeal. 
 
 State Board’s principal argument, as expressed in its motion, is that “a stay 

of the trial court’s decision during the appeal is warranted because it is necessary 

to preserve the Board’s constitutional power and duty to supervise and administer 

the State’s public schools[.]” Appellate Motion to Stay, p. 8. In other words, the 

State Board argues that if a stay pending appeal is not granted, it would be as if the 

three judge panel had ruled against it. Of course, the three judge panel did rule 

against it, holding that the Board’s claims to a “constitutional power and duty to 

supervise and administer” are in fact “subject to laws enacted by the General 

Assembly.” N.C. CONST., Art. IX, § 5 (emphasis supplied).  

 The State Board’s argument in its motion to stay, like all of its arguments in 

the case going back to the beginning, fails to account for those eight words at the 

end of Article IX, Section 5. Indeed, it is striking that the graphic table inserted in 
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the State Board’s “Introduction”3 to its motion for stay in the Court of Appeals4 

actually misquotes the constitutional provision at issue, first by placing quotation 

marks around the word “duty,” which is not in the provision, but more importantly 

by placing a period in the quoted passage at the end of “free public school system.” 

The only period in Article IX, Section 5 comes after the words “subject to laws 

enacted by the General Assembly.” As much as the State Board would have it 

otherwise, it is those words that drive the result in this case.  

 The three judge panel, having had the benefit of nine briefs and hours of 

argument, unanimously recognized this. Two months later the panel reinforced its 

confidence in the judgment by unanimously holding that in the exercise of its 

discretion it would deny the State Board’s motion for stay pending appeal and 

allow the law to take effect. At this point, then, granting the State Board’s motion 

to stay would amount to a conclusion that 1) the three judge panel likely was 

wrong in holding that H.B. 17 is constitutional; 2) the three judge panel abused its 

discretion in denying the State Board’s motion to stay pending appeal; 3) the Court 

                                                 
3 See Appellate Motion to Stay, p. 2. 
 
4 In a footnote in its motion before this Court, the State Board expressed pique at having been 
challenged for taking editorial liberties that, in the interest of creating a graphic point, omitted 
the most important constitutional passage in this case. As if to brush off the criticism, the State 
Board’s motion in this Court has bracketed the period. While this indeed corrects the editorial 
miscue, it does nothing to cleanse the substantive failure of omitting the eight words that wholly 
qualify the passage in their box: “subject to laws enacted by the General Assembly.” In fact, the 
State Board does not mention the phrase at all in its current motion until page 12 of a 20 page 
document.   
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of Appeals erroneously failed to find an abuse of discretion on the part of the three 

judge panel; and 4) the presumption that acts of the General Assembly are 

constitutional has no application in this context. The fact that North Carolina law 

provides for three judges instead of one at the trial level of a case such as this 

strongly suggests that trial court rulings should be entitled to more deference 

pending appellate review than rulings from a single judge. Otherwise, the three 

judge panel statute arguably would be pointless. The State Board’s motion to stay 

fails to make a compelling case that either the three judge panel erred, or that the 

interests of justice otherwise require continued frustration of the will of the 

General Assembly. The State Board’s motion/petition should be denied, and H.B. 

17 should be allowed to take effect.  

 There is nothing new in the State Board’s argument that it is right on the law 

and the trial court is wrong. The State Board fails in its motion to address the 

controlling eight words – “subject to laws enacted by the General Assembly” – 

discussed above. It also fails to distinguish, or even discuss, the Supreme Court’s 

rulings in Guthrie v. Taylor, or State v. Whittle Communications,5 which are the 

most authoritative judicial examinations of the constitutional provision at issue in 

this case.  

                                                 
5 Guthrie v. Taylor, 279 N.C. 703, 185 S.E.2d 193 (1971); State v. Whittle Communications, 328 
N.C. 456, 402 S.E.2d 556 (1991). 
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 Although Guthrie and Whittle Communications are, by virtue of their 

rendering court, most authoritative on the application of “subject to laws enacted 

by the General Assembly” to the entirety of the provision, the decision of the Court 

of Appeals in the Rules Review case, filed on the same day as the State Board’s 

motion to stay in that Court, contains the most complete analysis of Article IX, 

Section 5 since it first appeared in the Constitution of 1868. Although the mandate 

has not yet issued, unless the opinion is withdrawn it will serve as solid support for 

the ruling of the three judge panel in this case. In Rules Review the State Board 

challenged the constitutionality of legislation that created a state agency – the 

Rules Review Commission – and authorized it to review and approve rules made 

by the State Board. Rules Review, slip op. at 1-2. The State Board, represented by 

counsel of record in this case, argued, as it has in this case, that the challenged 

statute unconstitutionally transfers the State Board’s constitutional powers and 

duties to a third party. In Rules Review, the “powers and duties” consisted of the 

authority to “make all needed rules and regulations” related to the school system, 

and the “third party” was the statutorily created Rules Review Commission. Id., 

slip op. at 5. In the present case, the “powers and duties” are the authority to 

“supervise and administer” the school system, and the “third party” is the 

constitutional office of the Superintendent of Public Instruction.6 

                                                 
6 The Superintendent of Public Instruction is an office of constitutional moment, elected by the 
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 The Rules Review opinion analyzes and relies upon Whittle Communications 

and Guthrie concerning the meaning of “subject to laws enacted by the General 

Assembly,” quoting the latter’s holding that the eight words are “designed to make, 

and did make, the powers so conferred upon the State Board of Education subject 

to limitation and revision by acts of the General Assembly.” Rules Review, slip op. 

at 29 (quoting Guthrie, 279 N.C. at 710, 185 S.E.2d at 198). The Rules Review 

opinion observed that the facts of Guthrie, in which the General Assembly had not 

acted to preempt the State Board’s authority, contrasted with the facts under 

consideration: “Here, the General Assembly has not been silent, but rather has 

exercised its authority to limit the Board’s rulemaking powers.” Id., slip op. p. 30. 

Similarly, through H.B. 17 the General Assembly has acted to reallocate7 the 

powers and duties regarding the operation of the State’s public school system. The 

three judge panel’s ruling that H.B. 17 is constitutional is consistent with the 

holdings in Guthrie, Whittle Communications, and, now, Rules Review. There 

simply is no basis for the entry of a stay pending appeal.  

                                                                                                                                                             
People, and vested with duties as “shall be prescribed by law.” N.C. CONST., Art. III, §§ 7(1) & 
7(2).  
 
7 From the opening paragraphs of the complaint all the way to its latest filing, the State Board 
has hyperventilated about losing power “for the first time in the State Board’s 148 year history.” 
Amended Complaint, ¶ 3. This is simply false, and extensive briefing in the trial court has 
demonstrated that it is false. The great majority of H.B. 17 is directed at restoring the relative 
duties and powers among the constitutional entities responsible for public education to the status 
quo that existed prior to major legislation that effectively reduced the role of the Superintendent 
to that of a spokesperson. Session Laws 1995-72 and 1995-393. Again, this was discussed at 
length in the briefings of both defendants, as well as at the hearing before the three judge panel.  
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 Although the State Board is correct in describing the purpose of a temporary 

stay and writ of supersedeas as being the maintenance of the status quo, it offers 

no convincing, or even persuasive, reason why the status quo in the current case 

should be maintained. The rule upon which the State Board relies in seeking this 

relief requires that the petition contain, among other things, “a statement of reasons 

why the writ should issue in justice to the applicant.” N.C. R. App. P. 23(c). The 

State Board spends the great majority of its energy in its motion arguing that the 

three judge panel erred in ruling unanimously that H.B. 17 is constitutional. It 

devoted none of its motion to arguing that the three judge panel abused its 

discretion in denying the very relief the State Board seeks here.  

 The final two and a half pages of the State Board’s motion appear to argue 

that a denial of the stay would trigger irreparable harm to the State’s public school 

system because certain powers currently exercised by an unelected board that 

meets one and a half days a month then would be exercised by a person elected 

statewide by the citizens of North Carolina who is on the job 365 days a year. The 

State Board, relying solely on the affidavit testimony of its Chairman,8 repeats its 

false claims to an unbroken 150 years of sole responsibility for administration of 

the public schools, when in fact there have been no fewer than seven substantial 

                                                 
8 The Superintendent filed an affidavit for the Superior Court’s consideration in considering – 
and eventually denying – the State Board’s motion for stay. In it, the Superintendent takes issue 
with several of the claims in the Chairman’s affidavits. The Superintendent’s affidavit is attached 
as Exhibit B.  
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revisions to the allocations of such powers since the enactment of the Constitution 

of 1971 (see, e.g., Session Laws 1971-864 (An Act to Reorganize State 

Government); 1981-423 (An act to Recodify Chapter 115 of the General Statutes, 

Elementary and Secondary Education); 1987-1025 (An Act to Provide Governance 

Structure for the Department of Public Education); 1993-522 (An Act to Delete the 

References to the Department of Education); 1995-72 (An Act to Clarify the 

Statutes so as to Streamline the Operations of the State Education Agency); 1995-

393 (An Act to Further Streamline the Statutes so as to Clarify the Constitutional 

Role of the State Board of Education); 2016-126 (An Act to Clarify the 

Superintendent of Public Instruction’s Role as the Administrative Head of the 

Department of Public Instruction [and other unrelated purposes])).  

 In this brief section of its motion, the State Board also wildly exaggerates 

the “control” that H.B. 17 gives to the Superintendent, omitting that nearly all 

authority transferred to the Superintendent under the statute is tethered to State 

Board oversight through the oft-repeated phrase “in accordance with all needed 

rules and regulations adopted by the State Board of Education.” For two of many 

examples of this in H.B. 17, see amendments to N.C. Gen. Stat. §§ 115C-408(a) 

and 115C-410. As a general matter, the addition of this phrase throughout the 

legislation was a restoration of language that had been added in 1989 legislation 

and later removed. See Session Law 1989-752. Thus, even if he had any intention 
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of triggering the “seismic shift” forecast by the State Board at the close of its 

petition, many of the Superintendent’s actions under the new law must comport 

with policy established by the State Board.  

 At its core, the State Board’s “irreparable harm” argument is one hundred 

percent speculation and zero percent evidence. This is clear from the State Board’s 

own words: “[T]he SPI would be immediately empowered to take drastic actions 

that could not be undone.” Appellate Motion to Stay, p. 16. The State Board offers 

no evidence that the Superintendent intends to take any “drastic actions.” Even the 

Chairman of the State Board does not allege in his affidavit that the Superintendent 

has expressed some intention or desire to take “drastic actions.” Instead of 

evidence, the State Board only suggests a caricature. The ideal that the writ should 

be granted “in justice” to the applicant is not served in any fashion by such an 

argument.  

 The bankruptcy of the State Board’s argument is further underscored by its 

reliance on an exchange between counsel for the State and the court that occurred 

at the TRO hearing on the day the case was filed. The State Board’s contention that 

counsel’s concession, made only hours after learning of the existence of this case, 

might in some way be persuasive nine months later, after all that has happened, is 

astonishing. As the Court of Appeals commented on one of the State Board’s 
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arguments in Rules Review, it “fails the test of common sense.” Rules Review, slip 

op. at 24.  

 In contrast to the persona implied by the State Board in its arguments, the 

Superintendent has approached this case with thoughtfulness and equanimity. 

Upon being recognized by the three judge panel as a stakeholder in January and, 

later as a named defendant, the Superintendent did not storm the barricades seeking 

a reconsideration of the original temporary restraining order. Rather, he agreed to 

wait until a ruling from the three judge panel before revisiting the issue. In the 

meantime, he performed his job and attempted to reach common ground with the 

State Board. The State Board recently went so far as to commend the 

Superintendent for negotiating in good faith in the ultimately unsuccessful attempt 

to craft a consent order that would have made the current exercise unnecessary.9 

Had the three judge panel ruled for the State Board instead of unanimously in favor 

of the Superintendent, it is safe to surmise that he would not be arguing in 

opposition to a motion to stay on appeal. But that is not what happened.  

 Each day the original TRO is allowed to remain effective, there is 

irreparable harm, not only to the Superintendent and General Assembly, but to the 

citizens of North Carolina who elected them. The Superintendent has served nearly 

one quarter of his term. The General Assembly’s will expressed in H.B. 17 has 

                                                 
9 See Appellate Motion to Stay, Exhibit G, p. 2. 
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been subverted to a TRO for nine months. The statutory process for the 

appointment of and ruling by a three judge panel has produced a unanimous ruling 

based on exhaustive briefing and argument.  The citizens of North Carolina have a 

right to expect that their exercise of the franchise will be respected, and their 

choices allowed to exercise their duties and rights as provided by law. The State 

Board’s motion to stay pending appeal should be denied.  

CONCLUSION 

 For the reasons stated and upon the authorities cited, the defendant, North 

Carolina Superintendent of Public Instruction Mark Johnson, respectfully prays 

that this Court deny the plaintiff’s motion for stay, and dismiss plaintiff’s petition 

for writ of supersedeas. 

 This the 6th day of October, 2017. 

     BLANCHARD, MILLER, LEWIS  
      & ISLEY, P.A. 
 
      /s/ E. Hardy Lewis    
     E. Hardy Lewis 
     Philip R. Isley 
     Philip R. Miller, III 
     1117 Hillsborough Street 
     Raleigh, NC 27603 
     Telephone:  919.755.3993 
     Facsimile:   919.755.3994 
 
     Attorneys for North Carolina Superintendent 
       of Public Instruction Mark Johnson 
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CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that a copy of the foregoing Defendant 
Mark Johnson’s Response in Opposition to Plaintiff’s Motion for Temporary 
Stay and Petition for Writ of Supersedeas was served upon the following 
attorneys by U.S. Mail and e-mail to the following: 
 
 Amar Majmundar 
 Olga E. Vysotskaya de Brito 
 N.C. Department of Justice 
 114 W. Edenton Street 
 Raleigh, NC 27603 
 Counsel for the State of North Carolina 
 
 Andrew H. Erteschik 
 Poyner Spruill, LLP 
 Post Office Box 1801 
 Raleigh, NC  27602 
 Counsel for North Carolina State Board 
  Of Education 
 
 Robert F. Orr 
 Robert F. Orr, PLLC 
 3434 Edwards Mill, Suite 112-372 
 Raleigh, NC 27612 
 Counsel for North Carolina State Board 
  Of Education 
 
 This the 6th day of October, 2017. 
 
        /s/ E. Hardy Lewis    
       E. Hardy Lewis 
 
 
















































































































