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STATEMENT OF ORGANIZATION OF TRIAL COURT

Defendant Beverly L. Rubin appeals from the 1) Order Denying
Defendant’s Motion to Enforce Judgment and Alternative Petition for Writ
of Mandamus; and 2) Order Granting Plaintiff's Motion for Relief from
Judgment, filed on 21 January 2020 in the Superior Court of Wake County,
The Honorable G. Bryan Collins, Superior Court dJudge presiding.
Defendant filed and served written notice of appeal on 29 January 2020.
(R p 169).

The record on appeal was filed in the North Carolina Court of
Appeals on 2020 and was docketed on
2020.
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STATEMENT OF JURISDICTION

The action was commenced by the filing of a Complaint on 30 April
2015 and issuance of a summons.

The parties acknowledge that the trial tribunal had personal
jurisdiction over the parties.
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15£Y005836

STATE OF NORTH CAROLINA' i~ LJ IN THE GENERAI, COURT OF JUSTICE

o —— - SUPERIOR COURT DIVISION
WAKE COUNTY AR 30 PH 4200 15-CVS-
TOWN OF APEX, Ao AT O SE
_ )
BY Plaimtiff, _ 3
) COMPLAINT
Ve, )
) [coMP]
BEVERLY L: RUBIN, ) |
)
Defendant. )

NOW. COMES the Town of Apex, Plaintiff herein, and for its cause of action says and
allgges: |

1. The Plaintiff, Town of Apex is a dulychartered Municipal' Corporation. of the
State of North Carolina with its principal offices in Apex; North Caroline. The Plaintiff
possesses the powers, duties, and: authority, including the power of em:in_e'_ntjddma'iq,vested init
by the General Assembly of North Carolina.

2. The: Plaintiff alleges upon information and belief that those persons :whose names
and addresses are set forth. in Exhibit A aftached hereto, are, insofar as the same can be
ascertained by reasonable diligence, the only persons who may have or who claim to have an
inferest or estate in the property subject to this action, which is described in Exhibit B, attached
hereto. The named interested persons are under no legal disability to Plaintiff’s knowledge
except as may be stated in said Exhibit A.

3. Pursuant to the authority vested in the Plaintiff under the provisions of Section 6.5
-ofits:Charter and Article 9 of Chapter 136 of the North Carolina Genera] Statutes, it is necessary

to condemn and appropriate ¢értain property interests described in Exhibit B and Exhibit C for
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public use for sanitary sewer and sewer facilities and for the other facilities described in said
exhibits, and appurtenances thereto, to improve the public utility systems of the Town of Apex.

4, The property which is the subject of this action, the interest or estate acquired, and
the areas appropriated are all described in Exhibit B and Exhibit C.

5. The Plaintiff alleges upon information and belief that the property described in
Exhibit B is subject only to such liens and encumbrances as are set forth in Exhibit A.

6. The Plaintiff and the Defendant have been unabie to agree as to the purchase price
of the property interests herein appropriated.

WHEREFORE, Plaintiff prays that just compensation for the appropriation herein set
forth be determined according to the provisions and procedures contained in Article 9 of Chapter
136 of the North Carolina General Statutes and for such other relief as to the Court may deecm
just and proper.

This the'@iéigy'oprril, 2015.

Ch b, fntl

David P. Ferrell

N.C. State Bar No. 23097

Ashley P. Holmes

N.C. State Bar No. 42911

Vandeventer Black LLP

P.O. Box 2599

Raleigh, NC 27602-2599

Telephone: (919) 754-1171

Facsimile: (919) 754-1317

Email: dferrell@vanblk.com
apholmes@vanblk.com

Attorneys for Plaintiff Town of Apex
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EXHIBIT A

'NAMES AND ADDRESSES OF PERSONS WHO HAVE OR CLAIM AN INTEREST IN
THE SUBJECT PROPERTY AFFECTED BY THE TAKING:

BEVERLY L. RUBIN
2613 Olive Chapel Rd
Apex, NC 27502

DISABILITIES OF DEFENDANTS: NONE KNOWN'

LIENS AND ENCUMBRANCES:

Easement for water ¢asement - - Town of Apex
All taxes for the County of Wake for the year 2014 and all previous years.
All easements, restrictive covenants, encumbrances, encroachments and other matters of record.

-All easements, encumbrances, encroachmients and other infetésts to whi chthe Subject Property is
subject by adverse possession, prescription or otherwise:
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EXHIBIT B
DESCRIPTION OF SUBJECT PROPERTY AFFECTED BY THIS ACTION:

Those certain lands lying and being in the Buckhorr: Townsth, Wake County, North

Carolina and being more particularly described as follows:

All of that certain parcel containing 11.426 acres and bounded on the North by the
Southern right of way line of Olive Chapel'Road, on the Northeast by the property
of Madeleine J. Calder (Book of Maps 2000:Page 1587, Wake County Registry),
on the Southeast by the property of A spnes (Book of Maps 1987, Page 691, Wake
County Reg1stry) ‘on the Sonth by the 'property of the Rlchardson Heirs (Parcel ID

minutes 25 seconds West 761. 61 feet to an ex1stmg iron. pipe; thence proceeding
along a different commion: property line with:Calder North 85 degrees 31 minutes
27 seconds East 339,29 feet to an. existing iron pipe; thence proceeding along the
common propexty.: line with the said Aspnes prOperty South 05 degrees 24 mmutes

common property hne w1th the said Richardson Helrs North 83 degrees 49
minutes-51 seconds West 523.35 feet to an existing iron pipe; thence proceeding
along the common property lme W1th the sald Eaunan North 07 degrees 10
_nght of way line of Ohve Chapei Road ‘thetice: along the said Southern right of
way North 75 degrees 23 minutes 32 seconds ‘East 93.90. feet:to the point and

All as shown on. that certain "Survey for Steven M. Adams and Julie M. Adams",

‘prepared by Larry L. Chasak, Professional Land Surveyor and dated July 27, 2001
-and being that same property havmg Wake County Parcel ID No. 072101482119
-and: Account No. 0283566, This i is the same property. ‘shiown as Tract 2, 11.459
Book of Maps: 2000 Page 1587, Wakc County Reglstry, and being furthﬁr
described in Deed Book 13973, Page 2151, Wake County Registry and being

Wake County PIN #0721-48-2119, subject to all matters and items of record or
listed in Exhibit C,
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DESCRIPTION OF INTERESTS AND AREAS TAKEN:

Easement —Permanent Public Utility Easement

A-perpetual easement to- construct, install, ithiprove, rémove, upgrade, replace, inspect,
repair, rephase, maintain, :use, and operate a system of lines, pipes, and:force mains for sanitary
sewer-and sewer fac1ht1es of the Town, tGgether with all the appurtenant facilities and equipment
necessary-or convenient to any of the'above, in, on, over, above, under, through, and ‘across the
area described immediately below:

COMMENCING at an iron pipe on the southem right-of-way line of Olive
Chapel Road, being the northwestern corner of the Beverly L. Rubin property as
-referenced above; thence, $02-14-28W 621, 20 feet to a point on the western line
of the Rubin property, being the point-of BEGINNING of a 40 foot wide. sanitary
sewer easement; thence, ‘leaving the western property line of Rubin, N78-30-20E
154.30 feet toia 'p‘oint on- thc eastern property line of Rubin thence with the

feet fo a point on the western property line of Rubin; thence, wﬂh said property
line, NO2-14-28E 41.18 feet to the point and place of BEGINNING.

Easement,” sald area containing 6256 square feet {0. 14 acres) more-or less, all as
shown ~on that certain survey: plat entitled “EASEMENT ACQUISITEON

Surveymg, Inc., said survey piat bemg attached hereto as Exhibit: C

‘Further specific terms and conditions of the Easement include, but are not limited to, the
Hfollowing:

1. Plaintiff shall have the right to remove and control vegefation :or .other
obstructions in the easement areas.

2. A:H'iine's facilities structures-and related apparatus'rnstalled in tlie ‘easement

its optrqn

3. Plaintiff maintains the.right to construct, install, operate, utilize; inspect,
rebuild, reconfigure, replace;, remove and maintain all lines; facilities,
structures and related apparatus placed within the easement area in connection
with the aforementioned purpose of the easement, and Plaintiff maintains the
right to alter, substitute.or add other devices from time to time as Plaintiff may
deem advisable,

and. easement nghts are hereby taken for all purposes ot inconsistent with
said easement rights, Plaintiff's specifications, or.any federal, state, or local
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law, rule or regulations, provided that Deféndant may ot construct any
structure within the easement area, except upon prior written. agreement
thereto by Plaintiff,

5. Plaintiff, its officers, agents, workmen and contractors, shall have the right to
go to and'from said easement at-all times over and above the subject property
by such route orroutes as shall occasion to the least practicable inconvenience
ta :Defendant, including private roads and ways then existing thereon, on foot
or'by conveyance, with materials, rnachmery, supplies, and equipment as may
be desirable; provided that, except in eimergencies, existing roads and ways
thereon shall be used to the extent that they afford i ingress and egress to and

{rom the easement.

6. The. invalidity. or unenforceabilify ‘of any provision of Exhibit B shall not
affect the-validity or unenforceability of any other provision. Any invalid or
unenforceable provision shall be deemed severed from Exhibit B to thié extent
of its invalidity or unenforceability, and Exhibit B shall. be constructed and
enforced as if it did not contain that particular provision to the extent of its
validity and unenforceability.

4§29-2852-7906; v. 1
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_ NORTH CAROLINA o  IN'THE GENERAL COURT OF JUSTICE

' COUNTY OF WAKE ~ =" SUPERIOR COURT DIVISION
- 15-CVS-
TOWN OF APEX,
o Plaintiff,
V. [ R T NLC.GS. §TA-1, Rules 3, 4 and G S, §136- 107)
BEVERLY L. RUBIN, _ Alias & Pluries Summons 1fchecked
D‘cfe:n&a'.ht:. Date original Summons Issued:

Date:(;s')’subsequent Summons(es) Issued:

To: BEVERLY L RUBIN Defendant — -2613 Olive Chapel Rd
LT Apex, NC 27502

months from thedate of service hereof and (2) servea copy of your written answer upon the
"..attorney for Town of Apex at the address listed below within twelve (12) months. If you fail to
answer the complaint, the plaintiff will apply to the Court for the relief demanded in the complaint.

David P. Ferrell, Atiorney for o .Datelssued: ___ MR30 2015
ilgnng;t;ggown of Apex Time Issued: __ /Z[ ‘ IQm
ﬁll:ﬁ:ml:%o 2(;?85%2919 i Signatire: " . ﬁ hrel
Clerk/Asst. Clerk/Deputy Clork
ENDORSEMENT

thirty (30) days.

‘Date o‘f;End_orse_ment;_ NP Titie: . _am/p.m,
Signature: . 7 e . Clerk, Asst. Clerk/Deputy Clerk
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Rerum OF 's‘eﬁv;ce'

above wnth a person of suitable age and discretion then re&dmg thereln

Asthe defendant Is a corporation, sen-'lce was effected by delivering:a copy of the summons and complaint to the
person named be!ow

... 'DEFENDANT 2

Date:Sen_(sq Time Servad Name OF Detem’am )

CEam Cdem

person named Below.

Name. Andﬂd&sm Of Peestn VWith Wimm Coples Left (if oomoreﬁam glva HHfe of persan coplay ol mb)

o

[ Other manner.gf:séﬁice {specily)

1
W on bt

I"__l Defendant WAS NOT served fer the foxlowing reason.

Servica Foo Pad ' I [ SiraTra OF Deputy Sherl Makng Rk

§ .y e : . S A o
Dale Recotved S : . [Namo'QFSherti (Fype Or Prin}

Dato OF Ralura — ] County. OF Sherlr

AQC-CV-100, Side Two, H6v: 641
© 2071 Administrative Gifice of the Gourls
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4

STATE OF NOR’I%!S: IN THE GENERAL COUR_'_T OF JUSTICE
I ‘SUPERIOR €OURT DRIVISION
WAKE COUNTY .0 SHURIY. CSC 15-CVS-
TOWN OF APEX, )
BY e )
Plaintiff; )
v ; DECLARATION OF TAKING AND
’ ) NOTICE OF DEPOSIT
BEVERLY L. RUBIN; )
)
Defendant. )

I ‘The Plaintiff, Town of Apex, is a duly chartered Municipal Corporation.of the
State of North Carolina with its principal offices in Apex; North Carolina. The Plaintiff
possesses the powers, duties, and authority, including the power of eminent domain, vested in it
by the General Assemibly of North Carolina.

2. The Plaintiff alieges upon information and belief, that those persons whose names
and addresses are set forth in Exhibit A, attached hereto; are, insofar as the same can.bc
ascertained by reasonable diligence, the only persons who may have or who'claim to:have an
interest or-estate.in the property subject to this action, which is described in Exhibit B, attached
hereto. The named interested persons are -under no legal disability to Plaintiff’s knowledge
except-asmay be stated in said Exhibit A.

3. Pursuant.to the authority vested in the Plaintiff under the provisions Seétion 6.5 of

public vise for sanitary sewer and sewer facilities and for the other facilities described in the said:

exhibits, and appurtenances thereto, to improve the public utility systemis: of the Town of Apex.
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4. The property which is the subject of this action, the interest or estate acquired, and
the areas appropriated are all described in Exhibit B, and Exhibit C.

5. ‘The Plaintiff and the Defendant have been unable to agree as to the purchase price
of the property herein appropriated.

6. The Plaintiff has estimated the sum of $10,771.00 to be just compensation for said
taking; and the Plaintiff has this date deposited said sum with the Clerk of Superior Court of the
county in which the action is pending, and the Defendant herein may apply to the Court for
disbursement of said money as full compensation, or as credit against just compensation, to be
determined in this action.

7. The property interests in the areas taken as described in Exhibit B, and Exhibit
C, are hereby appropriated and title to the said interests in the areas taken, together with the right
to immediate possessiqn thereof, are hereby vested in the Plaintiff.

This the 3V day of April, 2015.

David P. Ferrell

N.C. State Bar No. 23097

Ashley P. Holmes

N.C. State Bar No. 42911

Vandeventer Black LLP

P.O. Box 2599

Raleigh, NC  27602-2599

Telephone: (919) 754-1171

Facsimile: (919) 754-1317

Email: dferrell@vanblk.com
apholmes@vanblk.com

Attorneys for Plaintiff Town of Apex
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Exhibits A-C
Duplicate copies omitted.

Originals set forth in their
entirety at R pp 5-9.
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‘Return to:
Vandeventer Black LLP
‘PO Box 2599
Raleigh, NC 27602
STATE OF NORTH CAROLINA IN THE‘GENERAL COURT OF JUSTICE
SUPERIOR. COURT DIVISION
WAKE COUNTY 15-CVS-
TOWN OF APEX, )
)
Plaintiff, )
)
V. ) MEMORANDUM OF ACTION
)
‘BEVERLY L. RUBIN, )
)
Defendant. )

TAKE NOTICE: ‘M

1. That on the'bQ_ day of April, 2015, the Town of Apex, under the provisions of
‘Section 6.5 of the Charter of the Town of Apex and Article 9, Chapter 136 of the General
Statutes, instituted the above-captioned civil action in the Superior Court of Wake County by the

filing of a Complaint and Declaration of Taking and by the issuance of summonses; that pursuant
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Declaration of Taking vested in the Town of Apex on said date,

2. That the above-named Defendants and the persons named. in Exhibit A hereto are
the persons who the Town of Apex is-iniformed and believes may have or claim to have an
interest in said-lands.

3. ‘That the tract or tracts of land affected by the said taking are described as follows:*

All of that certain, parcel containiiig-11.426 acres and bounded on the
North-by the Southem right- of way Iine of Olive Chapel Road on the
Page 1587, Wake County Regl's'ﬁ').r.) on the Southeast by. the: property of
Aspnes (Book of Maps 1987, Page 691, Wake County Reglstry) on’ the
4087), and on the West by the property of Eatman (Book of Maps 1996.
Page. 292, Wake County Registry), and having the street address of 2613
‘Olive Chapel Road, Apex,. North Carolina 27502, and’ being more
particularly described as follows:

Beginning at-an: existing iron pipe in the Southern right of way line of
Olive Chapel Road and the Northwesternmost corner of the said Calder
property and proceeding along a common property line with Calder South
01 degrees 33 minutes 25 seconds West 761.61 fest to an existing iron
pipe; thence proceeding along: a different common property line. with
Calder North 85 :degrees 31 minutes 27 seconds:East 339.29 feet to an
existing iron pipe; thence proceeding along the ¢ommén property line with
the said Aspnes property South 05 degrees 24 minutes 31 seconds West
836.88 feet to an existing iron pipe; thence proceeding along the common
_property line with the said Richardson Heirs North: 83 degrees 49 minutes
:51 seconds West 523.35 feet to an existing iron pipe; thence proceeding
-along the ecommon property line with the said Eatman North 07 degrees 10,
minutes 08 seconds East 1499:31 feet to an existing iron pipe set in the:
Southern right of way: line-of Olive Chapel Road; thence along the said
Southern right of way North 75 degrees 23 :minutes 32 seconds East 93.90
feet to'the point and place of beginning.

All:as shown on that certain "Survey for Steven M. Adams and Julie M,
Adams”, ‘prepared by Larry I. Chasak, Professional Land Surveyor and
dated July 27, 2001 and bemg that same property hav:ng Wake County
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1587, Wake County Registry, and being further described in Deed Book
13973, Page 2151, Wake County Registry and being Wake County PIN
#0721-48-2119, subject to all matters and items of record or listed in
Exhibit C. [to the Complaint and Declaration of Taking].
4. That the interest acquired by this Action in the lands described in Paragraph 3 are set
forth in Exbibit B, and Exhibit C to the Complaint and Declaration of Taking filed herein.

0 'day of April, 2015.

This the ¢

David P, Ferrell

N.C. State Bar No. 23097

Ashley P. Holmes

N.C. State Bar No. 42911

Vandeventer Black LLP

P.O. Box 2599

Raleigh, NC 27602-2599

Telephone: (919) 754-1171

Facsimile: (919) 754-1317

Email: dferreli@vanblk.com
apholmes@vanblk.com

Attorneys for Plaintiff Town of Apex
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Exhibits A-C
Duplicate copies omitted.

Originals set forth in their
entirety at R pp 5- 9.
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STATE OF NORTH CAROLINA - ... IN'THE GENERAL COURT OF JUSTICE
N e SUPERIOR COURT DIVISION
WAKE COUNTY FILED 15-CVS-5836.
1 :) - - X
S B e ), ‘
Plaintiff, PR s , £.8.C.
v  BY...) .. ACCEPTANCE OF SERVICE
BEVERLY L. RUBIN, )
)
Defendant: ¥

Pursuant to Rule 4(j)(1)b-of the North Carolina Rules of Civil Procedure, the undersigned:

acknowledge service of the- Summotis, Complaint, Declaration of Taking and Notice of Deposit,
and Mémoranq_l_ur_r_x_ of Action filed by Plaintiff in this mattér on the date listed below. This
acceptance’ of service shall not constitute a waiver of any other rights, or defenses, and is not
admissible for any purpose other than ‘to establish service of the Summeons, Complaint,

This the:_ RO day of May, 2015,

QRIS

Kenmedh € Haywood
Boxley, Bolton, Garber &
227 West Martin Street
P.O. Box 1429
Raleigh, NC 27602
“Telephone: (919) 832-3915

Facsimile: (919) 832-3918

Attorneys for Defendant Beverly L. Rubin

Y

dywood, LIP

4815-8983-0179, v. L
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF WAKE - 15 CVS 5836

TOWN OF APEX,

Plaintiff,
ANSWER AND AFFIRMATIVE
\E i DEF ENSES__
BEVERLY L. RUBIN

Defendants.

NOW COMES Defendant Beverly L. Rubin, by and throw, muzzqgi aagi resgnnds to
each and every statement and allegation of the Complaint as follows:

1. That the statements and allegations of Paragraph 1 are admitted, subject to the
limitations on Plaintiff’s powers of eminent domain as contained in the U.S. and N.C.
Constitutions and the North Carolina General Statutes.

2. It is specifically admitted that Beverly L. Rubin is the sole owner of the property
that is the subject of this action. Except to the extent admitted herein, the remaining statements
and allegations of Paragraph 2 are denied.

3. That the statements and allegations of Paragraph 4 are denied.

4, That this Defendant is without knowledge or information sufficient to form a
belief as o the truth of the statements and allegations of Paragraph 4, and the same are therefore
denied.

5. It ts specifically admitted that the liens and encumbrances set forth in Exhibit A
are to the best of the knowledge of Beverly L. Rubin the only ones of record with the Wake
County Register of Deeds. Except to the extent admitted, the remaining statements and
allegations of Paragraph 5 are denied.

6. It is specifically admitted that the Plaintiff and Defendant have not agreed as to
the purchase price of the property interest attempting to be appropriated by the condemning
authority, Town of Apex. Further, it is specifically admitted that the Town of Apex does not
have the right to take any property interest of Beverly L. Rubin under the General Statutes in
North Carolina and the North Carolina Constitution and United States Constitution. Except to
the extent admitted, the remaining statements and allegations of Paragraph 6 are denied.
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FIRST AFFIRMATIVE DEFENSE

Upon receiving a copy of the Complaint in this matter that the Town 6f Apex was
attempting to take & portion.of her property, Beverly L. Rubin notified the Town that shie
contested the right of the Town of Apex to take any of her- property in this action. (Se¢ May 19,
2015 letter attached hereto). A private developer for zts own fmanmal gam to mcreasc the valne
the risk for mcumncr any time or expense for consfructlon activities by the Town of Apex or any
private developer or builder within'the area that is the subject to this condemnation case is solely
placed upon those persons. Sufficient notice has been provided of the challenge by Beverly L.

Rubin to the right to take her property by the Town of Apex.

SECOND AFFIRMATIVE DEFENSE

property isia fundamental nght vuaranteed by both the North- Carolina Constitution and the U S.
Constitution. The 5™ and 14™ Amendments ol the United States Constitution and. Article 1,
Section 19 of the North Carolina Constitution’s requirement that just compensation be paid
includes payments of all costs of defense. ‘If the Defendant Beverly L., Rubin is required to pay
the cests and expenses of defendmg this. act:ton mcludmg her expert fees (mc]udmg but not

she recover all costs of the defcnse of this'action, including; but not limited, alI éxpert and
attorney’s fees. This motion is made in a good faith effort in attempt to reverse an existing
cotitract law on this issue.

WHEREFORE, the Defendant, Beverly:L.. Rubin, prays the Coutt for the following
relief: ;

possess the right of emifient domain as applied 1o the areas stated within the Complaint that is a
portion of the property owned by Beverly L: Rubin;

1. That the Court issue an order in this proceeding that the Town of Apex doss hot

2. Tn:the altemauve in the event:this matter proceeds to trial by jury that a
determination of just compensation for the property interest be taken be miade in accordance with
applicable laws; and the Defendant Bevetly L. Rubin recover that amonnt from the Plaintiff
together m_th interest-at the highest rate allowed by law from the date of the: taking;

3. That there be a trial by jury on all issues so triable;

4 That the costs of this action, mcludmg all mediation costs, expert witness fees and
attorney’s fees be taxed to-the Plaintiff;
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5. That a determination:of the areas and interest taken be made;

6. That Plaintiff prepare a Plat showing the subject property including improvements
and areas and interest taken; and

7. The Court award the Defendant Beverly L. Rubin such other and further relief as
the Gourt-deems just and proper.

This l day of July, 2015.

BOXLEY, BOLTON, GARBER & HAYWOOD, L.1.P,
Attorney for Defendant Beverly L. Rubiti

Telephone (919) 832- 3915
khaywood@bbcrhla_w_ com
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CERTIFICATE OF SERVICE




Jio MAC BOXLEY
LAWRENCE E. BOLTON
RDONALD H. GARBER
KENNETH C. HAYWOOOR
EVERETT M, BOLTON

NATHAN G. ZALESK!
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Boxyiey Borrow, GARBER & HAYWOOD, L.L.E
ATTORNEYS AT LAW
THE HASH SOUARE auILDING
227 WEST MARTIN STREET
POSY OFFICE DRAWER 1529

RaLEIGH, NORTH CAROLINA 27602 TELERPHONE (219! 832-39(5
FAX (RIS} 832: 2818

May 19, 2015

David P. Ferrell

Vandeventer Black LLP VIA FACSIMILE AND
Post Office Box 2599 U.S. MAIL
Raleigh, North Carolina 27602
Re:  Town of Apex v. Beverly L. Rubin
Dear David:

I am writing in response to the recent complaint you filed on behalf of the Town
of Apex. Qur client intends to challenge, the right to take, by the Town of Apex in this
matter. Therefore, we will be filing a motion to be heard by the Courl on an expedited

basis.

I am writing to alert you to our intent to file such a motion and would encourage
your client and its partner, the developer of the tract of land on either side of Ms, Rubin
to not commence any construction activities wntil after the motion is heard. Otherwise, if
our motion is granted and there is disturbance 1o the soil beneath Ms. Rubin®s property,
she will have to make a claim for damages. [ trust that you appreciate providing advance
notice to you of our intention in order to be able to mitigate against any actions caused by

premature construction activities.

Once we have a motion hearing date, T will natify you in advance.

With best regards, | am

KCH/bf

Sincerely vours,

Boxley, Bolton, Ga

ce: Beverly Rubin
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE ~ILED 15 CVS 5836
TOWN OF APEX, }
NS )
BY _ ) |
¥, ) MOTION TO CONDUCT HEARING
) PURSUANT TO N.C.G.S. §136-108
BEVERLY L. RUBIN )
)
Defendants. )
)

NOW COMES Defendant Beverly Rubin, by and through counsel, and requests that this
Court conduct a hearing pursuant to N.C.G.S. §136-108 to determine all issues raised by the
pleadings other than just compensation, including, but not limited to, whether the Plaintiff under
the United States Constitution, North Carolina Constitution and the laws of this State has the
right to take her property for the benefit of a private developer.

This_ &) day of April, 2016.

BOXLEY, BOLTON, GARBER & HAYWOOD, LLP
Attorney for Beverly Rubin

Kemeth C- Haywood /|
State Bar No, 19066 /. 4
Post Office Drawer 1429
Raleigh, North-Carsliua.27
Telephone: (919) 832-3915
Email: Khaywood@bbghlaw.com
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CERTIFICATE OF SERVICE

This is 1o, certify that I have this date served a copy of the foregoing Defendarit’s Motion
to: Conduet. Heanng upon the parties by depositing copies of the samein:a postpaid; properly
addressed ‘wrapper in an official depository undés the exclusive care and custedy of the United
States Postal Service, addressed to counsel for plaintiff, David P. Ferrell, Vandeventer Black
LLP, P.O. Box 2599, Raleigh, NC 27602-2599,

This_% _day of April, 2016.




STATE OF NORTH CAROLINA

WAKE COUNTY"

TOWN OF APEX,

Plaintiff,
¥,

BEVERLY L. RUBIN,

D efendan_t. :
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. .

IN THE ¢ . COURT OF JUSTICE
FERIOR COURT DIVISION
: 15-CVS-583

At B
g A i,

MOTION FOR BEARING ON ISSUES
OTHER THAN DAMAGES

NOW COMES Plaintiff, Town of Apex, by and through counsel; and move the Court

the issue of damages, including, but not limited to, questions of anthority to condemn, the interest

‘taken, and area affected.

TR
This the _{ day of July; 2016.. =

David P. Ferrell

N.C. State Bar No.: 23097
VANDEVENTER BLACK.LLP
P.O. Box 2599

Raleigh, NC 27602-259%
Telephone: {919) 754-1171
Facsimile: (919) 754-1317

‘Email: dferrell@vanblk.com
Attorney for Plaintiff Town of Apex
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CERTIFICATE OF SERVICE

Kenneth C: Haywood

Bozley; Bolton, Garber & Haywosd, LLP
227" West Martin Street:

P.O. Box 1429

Raleigh, NC 27602

Facsimile: (919) 832-3918

Attorney for Defendant

This the t3 day of July, 2016.

G Fats.

David P. Ferrell

4833:3058-82]1, v..1
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
B 7q A 8 uy SUPERIOR COURT DIVISION
WAKE COUNTY 15-CVS-5836
EEEREAY ,j - PR )
TOWN OF APEX, ©v gl )
Plaintiff, 3
v. } AFFIDAVIT OF TIMOTHY L.
) DONNELLY, PE
BEVERLY L. RUBIN, )
)
Defendant, )

1, Timothy L. Donnelly, first being duly sworn, deposes a;zd says:

1. I am over eighteen years of age and otherwise competent to make this affidavit
and have personal knowledge as to the facts of this case and the facts alleged hersin.

2, [ am an employee of the Town of Apex (“the Town” or “Town of Apex”), and [
currenily serve as the Assistant Town Manager for the Town of Apex. Previously, and at all
relevant times herein, I am a license professional engineer and served as the Public Works and
Utilities Director for the Town, where | was familiar with and responsible for overseeing the
Town of Apex’s Public Sewer Utility System. 1 am familiar with the work petformed by the
Town’s Utilities Department and am familiar with the books and records of the Department.

3. I am familiar with the Town of Apex utility project that necessitated the filing of
the condemnation action herein.

4, In 2014, the Beaver Creek Pump Station, which was huilt and loeated
approximately ¥ mile from Rubin’s property, was brought on-line.

5. The construction of the Beaver Creek_ Pump Station was necessary to meetf and
serve the anticipated growth in this area.

6. Development of residential subdivisions has occirrred in the areas around and in

close proximity to the Rubin Tract.

B eomin i cpmiinn et



-R 30 -

7. When residential subdivisions like Riley’s Pond are developed, the roads and

utilities are required:by Apex to be stubbed-out near adjoining property lines to allow for future

east of the subdivision, are within the town liniits of Apex,

9. On March 3, 2013, the Apex Town Council, in an cffort to improve its sewer:

property owned by Beverly Rubin (“the Rubin Tract”):

10. The Town of Apex‘routinely provides sanitary sewer services to property owniers
and residents. ”

11.  The casement ajchxjﬁze_d by the Town of Apex in the céﬁd_amﬁa?ti(jji attion hierein is
owned by the Town of Apex and will be used for pubic séwer lines and facilities and all
appurfenances necessary or convenient thereto in connection with the Gravity Sewer Project,
which is a part.of the Apex Public Sewer Utility System.

12, The Gravity Sewer Project crossing the Rubin tract will allow the Town of Apex

13. Moreaver, the Gravity Sewer Project can also be tapped $o contiest and serve the

Rubin home, which currently only has septic, rather than sewer, service,

o
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14.  The location of lhe Gravity Sewer Project on the Riibin Tract was driven in large
part by the topography of the property, and was the product of sound engineering practices and
‘appropriate.

15, Asacowiesy to Rubin and to minimize the impact of the project on the Rubin

‘the bore tunnel, and the sewer pipe was inserted into the casing inside the bore tunnel from the
side. The surface of the Rubin tract was not used or disturbed during construction.

16.  The fact thal a prior owner of the property adjacent to the Rubin fract attempted to
purchase a portion:ofthe Ruhin tract and/or a'sewer gasement from Rubin, and agreed to
reimbirse the Town for the cost to acquire the property fights necessary to locate a sewer line
and ¢onstruct the sewer line, does ot change the fact that this sewer line is _p::iﬁ of a'public.
use of the public and vwiiers and residents of Apex.

17 The Gravity Scwer Project has b‘eer_l _c_ompletcd, all easement rights a¢ﬁuired- in

Timotfy L. Dbnnelly, PR

SWORN TO subscribed béfore me

- N“ﬂm
, 2016, &@\ g 4’3%%
[Official Seal] %

e «,.,;w ‘f \;“\ﬁf“
OTWRY PUBLIC

_ . | ;53' 01‘&
My commission expires: Y, - 23 022 "

?UB C
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CERTIFICATE OF SERVICE
I certify that a true copy of the foregoing AFFIDAVIT OF TIMOTHY L. DONNELLY
was served by facsimile and by mailing the same, via U.S. Mail, postage prepaid fo the
following;

Kenneth C. Haywood

Boxley, Bolton, Garber & Haywood, LLP
227 West Martin Siveet

P.O. Box 1429

Raleigh, NC 27602

Facsimile: (919) 832-3918

Attorney for Defendant

This thie § g " day of July, 2016,

G (et

David P, Ferrell

4827-9116-8044, v. 1
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FILED

STATE OF NORTH CARQLINA g DN THE GENERAL COURT OF JUSTICE
4 0CT 18 PR L= U] SUPERIOR COURT DIVISION
COUNTY OF WAKE WAKE COUNTY, GSG. 15 CVS 5836
TOWN OF APEX, BY ")w
Plaintiff, g 4
v ; JUDGMENT

BEVERLY L. RUBIN ;

| Defendant. %

§136-108 during the August 1, 2016 Civil Session of Wake County Superior Court. The Court

having reviewed the ertire file in this action, including the Affidavits of Donald Ashley

from Plaintiff and an"exhibit notebook consisting of sixteen exhibits offered by the Defendant.
The Court makes the following Findings of Fact, Conclusions of Law and Judgment:

FINDINGS OF FACT

1. In this pr{jcee'diﬂg, Plaintiff, Town of Apex, has invoked _the process of eminent
domain to take a forty foor wide sewer easement consisting of 6,256 square feet in.front of
‘Defendant’s residential house,

2. The stated reason in the Complaint for the condemnation action was for the public

use for sanitary sewer and sewer facilities and other facilities desctibed in the Complaint and

appurtenances thérclo, to improve the public utility system of the Town of Apex.
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3. Within the Answer filed by Beverly L. Rubin, she asserted as: a defense 1o the
Complaint, that the Town of Apex-did not have the right to take any of her property interests
tinder the Generat Statutes ini ‘North Carolina and the Nortl Carolina:Constitation or the U_ni'ted.
Staies Constitution.

4. As: carly as May 19, 2015, less than a moénth after the condemnation: lawsuit was
filed, & letler vas sent to counsel for the Town of Apex, informing the Town that Ms. Rubin
intcnded to challenge the rightto take the sanitary sewer easement by the Town of Apex. .

5. Dwring the pendency of this action. the current owner of the land that benefitted

6. On March 3, 2015, the Apex Town Council approved or'a 3 1 2 vots 2
Resolution Authorizing Fminent Domatn Proceedings To Acquire A Sewer Easement.

7. For nine months prior to the passage of the R’esdu’fion,__Brad Zadell, a private
devcloper, Tequested that the Town of Apex condemn Defendant’s property so 'tha_t:land that his
company owried could be connected to a séwer line thereby substantially increasing the vahie of
land.

8. During the entire time that Mr: Zadell’s company owned the land that he wanted
to be served by sewer, nobody lived on the land and no infrastructire had been installed on the
property.

9, That prior to the Town of Apex’s Resolution, Mr. Zadell had multiple
communications with Public Works and Utilities Director, Timothy Donnelly, pressu'rin_g ‘Mr.
Donnelly to have the Town acquire a sewer eas'e,in_ﬁnt_!across Ms. Rubin’s property.

16, ‘I'hat it was Tirnothy Donnelly who presented the matter fo the Town: Council in

closed session, requesting authotization for the Town to obtain the sewer easement.
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11. That piior to the matter being presented to the Town Council for discussion and:a
vote, the Town of Apex prepared a contract between the Town and Mr, Zadell’s company
entitled “Unilateral (fffer o Pay Condémnation Award, Expenses, and Costs™. ‘On February 10,
2015, Mr. Zadell on behalf of his company agreed to be responsible for-alt costs and expenses
across Déféndant’s property for the benefit 6f M. Zadell’s company,

2. Thercforé; the members of the Town staff and attorneys for the: Town prepared a

Success which states: “Promissor acknowledges and agrees that the: Town has made no
represenfation. warranty, or guarantee that the Condemnation: Action will be. suctéssful at
oblaining the casement sought in the Condemnation Actiq_n_,_..”

13.  Then on February 26, 2015, also prict to the Town of Apex. March 3, 2015,

council mecting to consider Mr. Donnelly’s reguest for the Town to use its powers of eminent

.....

property to condemn property for the sewer line to connect Arcadia West Subdivision with

e
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13. ‘There is no evidence before this Coiift that, before the requést of Mr. Zadell, the

Town of Apex had apptoved plans to expand sewer service to-property later owned by Mr.
Zadell’s comparny.

CONCLUSION OF LAW

1. ‘The Town of Apex is a mimicipal corporation with powers of eminent domain

providing sewer serviee for the private use of another, State Highway Commission v, Batts, 265
N.C. 346, 144 S.1.2d 126,

2. The dettimination of whether:the condempor’s intended use of this lar:ld..is' for
“the public usc orbenefit” is a question of law for the Court, N.C./Gen. Stat. §136-108.

3. Fiven when that proposed takinig is for a “public use or benefit,” the power of

condemnation may nol be ;:xercised inan arbitrary z_l_nd capricious manner. While the legislatire

has conferied the constitutional authority 16 dé¢légate fhe_right_ of emitierit domain, and the right

4, When the proposed taking of property is “for the public use for sanitary sewer and
sewer facilities and other facilities described in the Complaint and appurtenances thereto, :to
iinptove the “public' utility system of the Town of Apex” such purpcse normally would: be

sufficient to state a public use or benefit. Nonetheless, @ case involving taking of private
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property cannot be considered in a vacunm and without regard to its factual history. Further, the

in derogation of comimon law, and are to be strictly construed in favor of the landowner whose
property is being taken, City of Charlotie v. McNeely, 8N.C. App. 649, 175 S.E.2d 348 (1970)

5. In reaching this conclusion, the Court is cognizant that there is not a particularly
high threshold for the Plaintiffs stating :o'f its. basis for contending that'the taking is for a public
of Notth Carolina and the United States require more than the Plaintiff simply stating it is for &
public use and benefit. The: facts of what lead up 1o the decision: by:the Town to use its powers-
must be reviewed in determining whether it is'in fact for'the public or for a private land OWnRer..
The Constitutions of the United States and of the State of North Carolina both prokiibit the
arbitrary taking of privale property “without due process. U.S Constitution, Art. V; N.C.
Constitution. Art 1 §19; wecord, Hogan v. Alabama Power Company, 351 So.2d 1378
(ALCLADP., 1977).

6. The paramiount réason for the taking of the sewer easement is for a private interest.
and the public’s interest are merely dncidental. The request for access to sewer service arose
from the privatcintercsts of a private individual and his company, and not from any expansion:of’
the Town's infrastructure or public need. There 18 no evidence that without the repeated requests

of Mr. Zadell that the Town:would ever have condemned an easement across Ms. Rubin’s

property. [lighway Comm:v. School, 276 N.C. 556, 562-63,.173 S.E.2d 909, 914 (1970).
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JUDGMENT

1. The Plaintiff’s ¢laim to the Defendant’s property by Eminent Domain is null and
void;

2. Plaintiffs claim is dismissed, and the deposited fund shall be applied toward any
costs and/or fees:awarded in this action, with the balanee; if any, returned to Plaintiff.

3. Defendant is the prevailing party, and is given leave to submit a petitionfor her
costs and attorney’s fees:as provided in Chapter 136.

4 No, rulings made herein regarding Defendant’s claims for attorney’s fées under
N.CGen Stat: §6+21.7, which ruling is reserved for later judication upon Defendant’s submitting

a Motion in Sjﬁpport of such request.

625_\{5\,?1113 the m-ay of_| -

Supenor Court Judge Eiame M O’Neal
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CERTIFICATE OF SERVICE

partics by dcposmug copies of the same in a postpaid, properly addressed 'wrapper inan official
depository under the exclusive care and custody of the United States Postal Service, addressed to
counsgel for plaintiff, David P. Ferrell, Vandeventer ‘Black LLP, P.0O. Box 2599, Raleigh, NC
27602:2599.

A |
This (% day of Ochebhe— 2016,

Kenheth C. ‘Hawc‘,o
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STATE OF NORTH CAROLINA ‘ - {L £ 1IN THE GENERAL COURT OEJUSTICE
; SUPERIOR COURT DIVISION
WAKE COUNTY ' - 15-CVS-583
o,ngz:_ oy ‘:\ ] ';3 %: j]

HiB

TOWN OF APEX, .
?gtg;{gﬁg’\}:y AR VRN

Flaintifly . ; AINTIFF’S VERIFIED MOTION

y ) R RECONSIDERATION, TO
' ) AT.TER, AMEND, AND/OR SEEK
BEVERLY L. RUBIN, ) RELIEF FROM JUDGMENT
)
Defendant. )

NOW COMES Plaintiff Town of Apex (“the Town™), by and through counsel, and hereby
moves the Court pursuant to Rules 59 and 60(b) of the Rules of Civil Procedure and/or the Court’s
inherent authority, for reconsideration of, to alter, amend and/or seek relief from the judgment
entered on October 18, 2016 and served on October 19, 2016 in the above captioned action {See
Exhibits A, B). In support of the motion, the Town shows the Court as follows:

INTRODUCTION

The Court’s decision to dismiss this condemnation action is a significant ruling that will have
a negative impact not just on how Apex provides necessary utilities to its residents, but how
municipalities across the state provide these services. A challenge to the right to fake in a
conderanation proceeding is rare — and it is a unique inquiry for the Court, There were arguments
advanced in Rubin’s brief and at the hearing that were not based in evidence or have no application
to the right to take analysis. Since the Court’s communication of its decision to the parties did not
state the basis for the Court’s decision, the Town is not sure what the Court based its decision on,
and the Town is concerned that the Court may have relied on these arguments, misapprehended the
facts, and therefore misapplied the law; thus leading the Court to reach an incorrect decision. The

outcome of this issue is too important not to attempt to address and clarify these issues at the trial
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couirt level. Therefore, the Town respectfully files this motion, requests the Court consider: this
motion, and aftér hearing from the parties, feconsider and/or amend its prior ruling.
As you may recall:from the hearing, Rubin in large part advances a “not in my backyard”

approach, advocating for the Town to ¢hoose a different route to provide sewer to the Riley’s Pond

of hier'property. This isa slippery slope. Rubin’s neighbors would presumably say “do not cross my

property” as well, and the process goes on and on. This is precisely why Courts have adopted the

discretion in selecting the route. Again, it is not elear whether the Court relied:on' Rubin’s arguments
and information presented on this point (which included an Affidavit from a purported.éxpert
witness), but the Town believes these issues shotlld be further addressed to the trial court:

FACTS

L. Although most of the evidence and facts discussed herein existed at the time of the

2. The: development of the residential subdivisions on each side 6f the Rubin tract
started as Arcadia Ridge West and Fast in approximately August 2013. The earliest layout was
from Peak Engineering and Design (“Peak™), who was engaged by Transom RowProperties, LLC.
Peak worked on the projeét through the zoning condition and annexation phases and then was

replaced by Jones and Cnossen Exigineering (“JCE”).
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3. Peak Engineering’s earliest concept drawing from August 2013 shows:the two

proposed neighborhicods and the possible sewer routes, which showed a sewer easement across

Rubin’s property with' rieighbors: the Rubins, Ball:Aspnes and Weissner, as they were working
with these larndowners/neighbors on thé zohing conditions for the Ep()jssib_lc annexation and
approval for the subdivision-sites.

S. This same drawing was used as part of the pre-application meeting with the Town

through her property. Peak also noted the route through the Ball' property had numerous challenges

including impacts ot vegetation, wetland impacts:and the need to cross two (2) ownets (Ball and

7. Regarding Riley’s Pond residential subdivision (formerly Arcadia East), the
‘developer at the time was Parkside Builders LLC, owned by:Brad Zadell. The neighborhood
meeting for Rezoning Case #13CZ08 (Bauchman Property) was held February 3, 2013.
Notification records indi¢ate that Ms, Rubin received notice of the meeting but did not attend the
mecting, The rezoning and anncxation for:the: Bauchman Property was approved by the Apex

Town. Council on December 17, 2013. The neighborhood meeting. for Rezoning Case #13CZ26

(Evans Property) was held September 17, 2013. Notification records indicate that Ms. Rubin
-reccived notice of fhefmectil}g but did not attend the meeting. The rezoning and annexation for

‘the Evans Property was approved by the Apex Town Couneil on November 19, 2013. These two

rezoning ases (#13CZ08 and #13CZ26) were then combined to make up Riley’s Pond (formerly
3



-R 43 -

known as Arcadia Ridge East), The Parkside/Zadell Master Subdivision Plan was submitted by
Jones & Cnossen to:the Town on February 3; 2014. The neighborhood meeting for the subdivision

approved by the Town Council on January 20, 2015.

8. Rubin received notice and participated in the annexation process for Riley’s Pond,
including by requestingand receiving along Wlth Ms. Ball restrictionsand accommodations.on the
developers regarding the pond that is partially on Rubin’s property and partially on the Riley’s
Pond preperty: (See Exhibit D).

9. The Riley”s Pond subdivision was properly annexed by the Town. Rubin did not
file a motion or appeal the annexation decision.

10 Regarding:-Acadia West residential :subdivision, the developer at that time was
Parkside Developers, [.LC; owned by Brad Zadell. Thé:rezoning and annexation of the-Eatman
tract (Arcadia West) was approved on December 17,2013. The'site plan for Phases 1-3 of Arcadia
West was submitted February 3, :2014. The site plan for Phases 1-3 was approved on April 15,
was a revision to the Resour¢e Conservation Area (RCA) that was signed in December 20135, but

no changes were made to any ufility plans.

and in her arguments to the Court. The property was annexed {(November and Eecember 2013)

before the Town voted to'condetiin for 4 sewer easement to serve the annexed property (March
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2015). The Town had.to provide sewer to the property regardless of who:owned it-or the state of

progress of its development.

a_pjond and dam, which have certain-énvironmental impa
conditions and challenges. Further, Rubin was involved in advocatir{g_::fo'r' anid helping to establish
zoning réstrictions on the Rile_y"s”P'ond subdivision, including festrictions in and around the pond
area. (See Exhibit D). These restrictions would make it difficult if not impossible to-bring sewer to
the Riley’s Pond subdivision across the Ball and Walden tracts. The-sewermust ultimatély run.

west:toward the Beaver Creek Pump Station.

13:  Regdrding Rubin’s argument that a pump station should have been built on the
was a foasible gravity sewer option. The Town will consider a pump station and force main system
only when gravity sewer is not feasible, (See Exhibit E). Gravity sewer was certainly feasible for
the Riley’s Pond tract given the location of sewer on the Arcadia West tract just across:the Rubin
was not-an option at that time.

14.  Further, with a pump station and force main sewer pipe system, the force main
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(Rubin Brief p. 6), but under this approach; she would still have to cross over a sewer pipe to

access her property.

16.  The Town staff determined it needed to acquire the sewer casement 4t issue herein

development, The Town staff pfo__posed a similar.arrangémient to Parkside Developers and they

agreed. In anticipation of the matter being presented to the Town Council, documents were

where the condemnation was scheduled to be considered; February 17, 2015. Rubin informed the

Town attorney that she could not attend that Town Couneil meeting. Following: ¢consultation with

6
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meeting date,-and Rubii was so notified. Also, the Town attorney informed Rubin that she could
speak to and address the Town Council regarding the condemnation action during the public

comment period -of the Town Council meeting, and she could certainly contact each counc1l

20. Apex is not a party to any contract 0f agreement between Parkside Builders,
Parkside Developers, Brad Zadell; or other related entity and Royal Oaks, Riley’s Pond

Developers; LEC, or other related entity. The ‘Town was 1ot siown, nor has it ever seen prior o

the Riley’s Pond Developers is dated Jute 10, 2015,

21.  :Priorto filing the condemnation action heréin, representatives of the Town met with
for payment. Rubin did not agree:-So the.condemnation complaint was filed shorily thereafter. The
Town has quick take authority and planned to exercise the-authority to construct the sewer line.

22 -Rubin’s speculation and innuendo about Tim Donnelly’s motivations and actions
in this matter are incorrect and not supported by evidence. Domnelly as Public Utilities Director is
responsible for the Town’s utilitics and to be sure-utilitics are adequate for the annexed areas of
the Town like Arcadia West and Riley’s Pond. He would be a primary contact for landowners and
developers wﬁo_ are planning .and building residential subdivisions in Apex. There is no evidence
that during the time Zadell was communicating with ‘Town personnel, that Zadell informed

Donnelly or'therTown that Parkside Builders was not going to develop the Riley’s Pond tract, but

7
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subdivision plan to the Town on February 3, 2014, asked for it ‘to be considered by the Town
Coungil and it was approved by Town Council on January 20, 2015. Rubin has cited to documents
prepared in February 2015 by Parkside or Riley’s Pond Developers regarding the sale -of the
property, but these documerits do not involve the Town.

23.  Afterthe condemnation action was filed, Rubin informid the Towi that she would

never moved the court to stop the construction of the sewet line on her property (See Exhibit G).
24. Rubin argues that Zadell never intended to develop the Riley’s Pend tract into a
Rubin’s own exhibits, show Parkside/ Zadell submitted a proposal subdivision plan.to the Town

on February 3, 2014 and he inquired about having the subdivision plan presented to the Town

25.  Since their acquisition of Riley’s Pond subdivision tract, the current developers
have'subdivided lots; installed infrastructure, built:singie-family residences, and have homies
permitted and/or under construction. (See Exhibit H).

26.  The Town Council’s Mareh 3, 2015 vote on the resolution to condemn the sewer
easement across Rubin’s property passed 3 votes to 2. The two gouncil members that voted “No”,
Dozier and Jensen, were deposed by Rubin. Doziertestified she voted no because she had: opposcd
the rezoning application for the subdivision, so she voted no on the séwer lirie condemnation to be
consistent with her prior vote. (ExhibitT, Dozier Depo, p 30-31). Dozier did not vote “no” because

a developer owned the adjacent land that would receive sewer or because it may indirectly benefit

Parkside Builders (Rubin Hearing Exhibits 13 and 14), where Parkside agreed to pay the Town’s
8
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costs and expenses to acquire the sewer easement, Dozier said i_t does riot jchahgé_hcr opinion that
this is a public project. (Dozier Depo, p 54-55). Jensen testified that he voted “no™ on the sewer
easement condemnation because he opposed the rezoning and the development, and wanted to be
consistent with that prior vote (Exhibit J, Jensen Depo, p 14-15, 29). Jensen was also fine with the
from & public project. Jensen testified it [developers contracting to cover the Town’s expenses]
allows. the: Town to-grow which benefits the entire Town. (Jensen Depo, p 43).

27.  The sewer pipe across Rubin’s property is sized:to handle the connection and/or
development of ‘the Riley’s Pond subdivision lots and propertics to the east of Riley’s Pond
Foster, and Green properties.

28. The easement acquired by the Town of Apex in the condemnation action herein
Apex and is currently being used for pubic sewer lines and facilities. The Town owns and
maintains the sewer line across Rubin’s property for the benefit and use of the public and owners
and residents of Apex.

29, The Gra‘ﬁt;y:S:éweféPf@jéét;génerally can also be tapped to connect and serve the
Rubin property, which ¢urréntly only has septic;,: rather than sewer, service.

30.  Asacourtesy to Rubin, and to minimize the impact of the project on'the Rub‘iﬁ tract
during construction, the sewer pipe was installed on the Rubin tract by digging a bore. pit on
properties on ‘either gide of the Rubin tract; boring under the Rubin tract, a casing was inserted in
the bore tunnel, and the sewer pipe was inserted: i_n%o t_h_e casmg iside the bore tunnel from the
side. The surface of the Rubin tract was not disturbed during constructlon 'Howe'ver, o remove

the sewer pipe and casing from Rubin’s property, this same procedure cannot be used. A ditch will

9
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have to be dug and the surface of the Rubin’s property would be disturbed to remove all Town
facilities from the property.

31.  Prior to the Town’s acquisiﬁon of the sewer casement at issue herein, the Town

be developed properties in close proximity to Rubin’s tract (hereinafter “the water condemnation
action”), (See Exhibits I, M). The water ¢asernent ultimately provided water to Acadia West
residential development as well as the Riley’s Pond residential development.

32.  This line was part of the Town of Apex 2007 Master Water Plan to-extend utilities
into parts of town to promote development. In many cases, properties to be served by this water
line, which are in close proximity to the Rubin tract, were vacant, single family: residential, or rural
fracts that became more desirable to be developed due to the existence of the water line.

33. Similar to this ¢ase, the Town attempted to acquire an casement frosh Ribin; Riibii
refused to grant an easement in this prior: proceeding, and the Town had to file a condemnation.

action against Rubin (See Exhibit K). Rubin had the full and fair opportunity to adjudicate the:

answer contesting Apex’s right to condemn the water casement. Rubin 'siggned' a consent order:
agreeing thét the Town had the right to:condemn Rubin’s property for the water easement, and:
accepted the Town’s estimation of just compensation. (See Exhibits I, M).
ARGUMENT

A. Rules of Civil Procedure 59 and 60,

“The Town moves under Rules 59 and 60 of the North Carolina Rules of Civil Procedure, and
the Court’s inherent autherity, for either recoﬂsiderati_on_ of and ;clief from the judgment, an
amendment to the judgment, and/or other retief from the judgment. Pursuantto.Rule 59, a judgment

may be amended where, among other reasons, there is an error of law-oc¢urring in the judgment.

10
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See N.C. Gen. Stat..§ 1A-1, Rule 59(=)(7-9) and (@;). (Subsection (¢} of Rule 59 permits the

amendment of judgmerits). In addition, a Rule:59 motion should be granted based upon the new

Our Court.of Appeals has “adopted a liberal interpretation of the grounds listed in Rule 59(a)
when applied to Rule 59(¢) motions to. amend an order entered without 4 jury trial and has recognized
that Rule 59(a) ‘provides ample basis for a party to seck-relief on-the basis that the trial court

misapprehended the relevant facts or on the basis that the trial ‘court: iﬁisappr'ehended or misapplied

Gen. Stat. § 136-108 of issues other than damages in & coridémnation action is appropriate. Sce

Dep't of Transp. Vi Ja_me;tpwn Vill. dssociates, LLC, No. COA. 07-381 {(filed Jan. 15, 2008)

that: “[s}ufficient questions have been raised and potential evidence presented that [movant] should
be given the opportunity to have a rehearing on its countérélaim and have the matter looked into

more thoroughly.” Jd. at *2 {(¢mphasis supplied).

1'As a matter of appellate ptbéeﬁﬁré and jurisdiction, a party may take an:ap_;_)eal with a Rule 60 motion pending before

court.

11
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The present motion asserts that this Court failed to adequately account for or misapprehended

B. This sewer project is a public project for a public purpose and benefit,
An error of law ocaiirred when the Coutt concluded that the Town does tiot have the authority

to condemn the easement-at issue herein. It {s settled law that when determining whether a taking is
for a public, rather than a private; purpose, “[t]he exercise of eminent doﬁﬁn for a public purpose
which is primary and paramount: :wiﬂ not be defeated by the fact that incidentally a private use or
benefit will result:which will not of itself warrant the exercise of a power...” Carolina Tel. & Tel.
Co.v, EMCLBOd, 321 N.C. 426,364 S.E.2d 399 £1988){(quoting Highway Comm. v. School, 276 N.C.
556, -562-63,_ 173 SIE.2d 909, 914 (quoting 26 Am.Jur.2d Eminent-Domain §§ 32, 33 (1966))).
Further, North Carolina courts have consistently. found that projects involving the construction and
expansion of sewer infrastructureare for a public purpose —even where a private developeror small
number of residents are the primary beneficiaries of the project. (See City of Charlotte v. Heath,
226 N.C: 750,756, 40 S.E.2d 600, 605 (1946); Stout v. City of Durham, 121 N.C. App. 716, 468
S:E.2d 254 '(1.9_96);’ Tucker v. City of Kannapolis, 159 N.C. App. 174, 582 S.E.2d 697 (2003); City
of Asheville v. Resurgence Development Co. LLC, 230 N.C. App. 80, 748 8.E.2d 751 (2013)). The

courts have consistently found that the incidental private benefit did not convert the project-from

S.E:2d 790, 796 (1967). Rather, “the public’s right to use, not the public’s actual use, is the key
factor in making the required determination.” Carolina Tel. & Tel..Co. v. McLeod at430, 364 S.E.2d

at 401. The cases cited by Rubin do not change this and does not support Rubin’s position in this
12
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matter. In Town of Matthews v. Wright, 771 S.E.2d 328 (NC App 2015), the Town of Matthews
undertake to condemn the entire road, This was one of a number of disputes between the Town of
Matthews and the Defendant over this portion of the road. The Court refused to find public benefits
already opento public traffic, such that the condemnation was unnecessary, The Wright case is
inapplicable to the case at bar.

‘Further, in State. Highway Comm v. Batts, 265 N.C. 346, 144 S.E.2d 126 (1965), the
Department of Transportation attempted to condemn a dirt road to construct a_;pg_ved dead-end road
and-cul de sac. There was already in existence a road that provided access to these properties, which

were essentially dwellings at'the end of a dead-end road. The Court found that there was no public

casement — it provides sewer service to a residential subdivision. Every resident of the Riley’s Pond
subdivision, the properties to'the east of the subdivision; and the public at large benefits from the
sewer line.

Residential subdivisions are & infegral and necessary part of Apex’s growth. Municipalities
like Apex do not: bpild residéntial subdivisions. Residetitial subdivisions inside the Town limits

annexed or rezoned for residential development experiences an increase in property value. Any

13
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experiences an.increase in property value. Most property owners would desire and appreciate the

corresponding increase-in- property value. Such property value increase does not outweigh or

overshadow the public use and beneﬁf of a sewer line'to a property for residential development.

and her arguments to the Court. The:evidence clearly establishes that the project serves a public use
and benefits the public. Rubin’s speculation about the role of*the property owner in the Town’s
actions herein are incorrect, and not determinative of the issue before the Court. Again, the Courts
for a public purpose — even where a private developer or small number of residents are the primary

beneficiaries of the project. These “primary beneficiaries™ would certainly experience increased

effect does:not convert this public project into a ptivate project. The Town’s obligation to provide
sewer service to annexed property and approved: subdivisions is primary and paramount, and any
benefit to the property owier is incidental and secondary. Rubin has.not met her burden to establish
otherwise.

Further, much of Rubin’s arguments go to the compensation phase of the case, gnd do-not
have any bearing orrelevance on the Town’s right to condemn for the sewer easement. For example,
Rubin represents that the eas¢rient would: cut her property in half (Rubin Brief p. 4); destroy ability
to construct improvér’r_ients (p. 4) desﬁéy Rubin’s property (p. 8); and the terms and conditions of

the easement are “alarming” (p. 9). These arguments were advanced by Rubin in support of her

14
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objection to the right to take, but have no place in this analysis.

Based upon the ﬁlisapp]icaﬁon and/or failure to adequately account for facts and the resulting
errors of law, this Court should grant the Town’s motion pursuant to Rule 59(a)(4), (7), :(:'8'),--and:(9')',
and Rule 60(b).

C. Rubinis barred by collateral estoppel to challenge Apex’s right to condemn a utility
easement,

Under the doctrine of collateral estoppel ot issue preclusion, “the determination of an issue:
ing fpr;i;or. juc'i'iéia'f or administrative proceeding preciudes re-litigationof that issue ifi a later action].]”
Whitacre P’ship v. Biosignia, Inc., 358 N.C. 1, 15; 591 S.E.2d 870, 880 (2004). Collateral estoppel

precludes the subsequent adjudication of a previously determined issue even if the subsequent action

[ - AL SRt

is based on an entirely different claim. Jd Re-litigation of “even.. .unrelated.causes of action” gre
prohibited by the doctritie of ¢ollateral estoppel. King v Grindstaff, 284 N.C. 348, 356, 200 S.E.2d
799, 805 (1973).

Issues herein as to the Town’s right to condemn a utility easement across Rubin’s property
were adjudicated in the water easement condemnation action. The water easement condemnation
action resolved the Town’s right:to condemn an:easement to bring utility infrastructure to vacant or
underdeveloped properties which could then be -developed, including as residential subdivisions.
(See Exhibits L,'M).-Rubin was @ party to the water easement condemnation action, so privity
certainly exists. The water easement condemndtion action describes the Town’s authority to
condemn & utility easement across Rubin’s property. (See Exhibit I.).

Rubin is precluded from re-litigating these same issues by application of the doctrine of
collateral estoppel. This is so because Rubin enjoyed a full and fair opportunity to litigate these
: iﬁsue‘s‘ in the water easement condemnation action. Whitacre, 358 N.C. at 15, 591 S.E.2d at 880,

Rubin had actual notice of the pendency of the water easemént condemnation action and was party

15
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is precluded from challenging the right to take in this acti’on'b_y the:doctrine of collateral estoppel.

CONCLUSION.

The Town has the power of eminént domain and has condemned property for a proper public
residential subdivision and additional propetties is the type of ‘public project typically undertaken by
municipalities. The fact that there is an ancillary benefit to the: landowner that owns the property in
closest proximity to the Town’s sewer ling does not convert this public project into one for private

benefit. The settled case law cleatly establishes this point. The Town’s gravity sewer project is fora

a proper exercise of their statutory authority. Therefore, the Court should teconsider its October 18,
2016 Judgment, and enter an’ order upholding Apex’s right and authority to condemn an easement
on the Rubin tract for' a sewer easement. This Court should therefore grant the Town’s motion
pursuarit to Rules 59(a)(4), (7), (8), and (9), it:’:s:_in?herent authority, and/or pursuant to Rule 60(b).

Respectfully submitted, this the g g _ day of October, 2016.

David P. Ferrell

N.C, State Bar No:;'23097

Email: dferrell@vanblacklaw.com
VANDEVENTER BLACK LLP
P.O. Box 2599

Raleigh, NC 27602:2599
Telephone: (919) 754-1171
Facsimile: (919) 754-1317
Attorney for Plaintiff Town of Apex

16
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NORTH CAROLINA

WAKE COUNTY.

VERIFICATION

1, Steven Adams, being first duly swom; depose and say that I am the Real Estate and

have read the fo‘re‘goijl:giMoﬁon and know the conténts thereof and that ﬂié same is'true to.imy
own knowledge, except as to those matters and things stated on information and belief; and as to
those matters, I believe them to be true.

Steven Adams

Real Estate & Utilities System Specialist

Town of Apex

Sworn and-subscribed before me”

Notary Public’

My Commission Expires: _“hm__

17
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CERTIFICATE OF SERVICE

RECONSIDERATION, TO ALTER, AMEND, AND/OR SEEK RELIEF FROM JUDGMENT
was served by mailing the same, via U.S. Mail, postage prepaid to the following:

Kenneth C. Haywood

Boxley, Bolton, Garber & Haywood, LLP
227 West Martin Street

P.Q. Box 1429

Fagsimile: (919) 832-3918

Attorneys for Defendant

This the A8 _ day of October, 2016.

David P. Ferrell

4833-2324-0250, v. 1

18
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Exhibit A: Judgment (filed 18
October 2016).

Duplicate copy omitted.

Original set forth In its
entirety at R pp 47-47.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

o SUPERIOR COURT DIVISION
COUNTY OF WAKE S 15 CVS 5836

TOWN OF APEX, Bl 0T 25 © 3 pg
Plaintiff, ) \ .
v. | JUDGMENT
BEVERLY L.RUBIN
Defendant.
CERTIFICATE OF SERVICE

This isto certify that I have this date setved a copy of the foregoing Judgment upon the:

parties by depositing copies of the same'ina postpaid, properly addressed wrapper in an official
depository under the exolusive care and custody of the United States Postal Service, addressed to

coungel for plaintiff, David P. Ferell, Vandeventer Black LLP, P.O. Box 2599, Raleigh, NC
27602-2599. )

ris 1 day of CFTRE~ 2016,
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- EXHIBIT
_Tammy Moldovan
From:: T1rn Bannelly
Sent: Tuesday, September 09, 2014 7:43 AM
To:. ‘Brad.zadell@gmail.com'
Cei. Christina Zadell (christina_; zadell@msn com); Steve Adams
Subject; RE: Purchase of sewer easement for Beveriy Rubin

“MS Rubin while workmg through the approval process if the lines of: commumcatlon are stlll frlendly

“Tim Donnglly

‘ Public Works and Utilities Director

"Fown of Apex (918) 362-5166

From: Brad.zadeli@gmail.com [riaiitos brad,zadell@gmail.com]
Sent: Monday, September 08, 2014 6:30 PM

To: Tim:Donnelly

Cc: Chiistina Zadell {christina_zadell@msn.com); Steve Adams
Subject: Re: Purchase of sewer easement for Beverly Rubin

Ok. Thanks Tim

are in review, Peter and Shiart are workmg on:the E*asmng Rubin pond to get storm water approved (part of that
crazy. rezoning condition that was approved by council to niake Beverly and Cynthia happy)

Should we wait until master. subdivision approval to take this sewer easement to councilor dogs it matter?
Thanks for any input

Brad

and when WI|| it be app:oved?

Tim Donnelly
Public Works gnd Ulilifies Dlrector

Town of Apex (§19) 362-8166

From: Brad.zadeli@gmail.com [mailto:brad.zadell@gmail.com]
Sent: Monday, September 88, 2014 4:04 PM

To: Tim Donnelly ' '

Ce:Christina Zadell (christina_zadell@ msn.com); Steve Adams
Sub]ect“ Re: Purchase of sewer easement for Beverly Rubin

TOA-0221
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806

C. PVC Pipe
D. Fittings
E. Lining

Force Mains - Installation Methods
A. General Requirements:
B. Sewer Air Valves
C. Receiving Manholes - Special Requirements
D. Force Main Identification
E. Testing of Force Mains

801

General

In situations where gravrty f[ow is not feasible, the TOWN will consider the mstallatlon of

the developer for the project for consideration by the Town of Apex. The factors include:

1.

Determlne the wastewater ﬂow that would be generated by the tota! natura}

are found in Section 700 of these Spemt‘ catlons

Evaluate the capacity of the receiving sewer main at.the point of discharge and
downstream to determine that the line could handle the transferred sewerflow.

¥

Perform a cost analysrs of the. pumprng versus: gravnty alternative fo demonstrate

alternative must be not less than 3. 5 times more: costly than the pumping station
alternative in order for the Town to allow.a pumping station. '

Adherence to the Town of Apex Policy on Private Pump Stations and Force
Mains.

co_llaboratlon with the Town Manager shall determrne wh_ether a pumpmg staticn wrll be
permitted.
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STATE OF NORTH CAROLINA IN'THE GENERAL COURT OF JU: STICE

SUPERIOR COURT DIVISION

WAKE COUNTY 15-CVS-5836
)
TOWN OF APEX, )
| )
Plaintiff, )

Vs e
g AFFIDAVIT OF LAURIE HOHE

BEVERLY L. RUBIN, )
]
Defendant. 9]

1. 1am over eighteen years of age and otherwise competent to make this affidavit
;and have p'érédnal'lmowledgej as to:the facts of this case and the facts alleged herein.

2. T am: currently the attorney for the Town of Apex. At all times relevant herein, 1
Town of Apex.

3. Rubin was informed by me of the Town Council meeting where the condemnation
was scheduled to be considered, February 17,2615.

4, Rubin informed me:that she could not attend that Town Council meeting.

5. Following consultation with the Town Manager, the Town adtninistration agreed
to-continue the matter to the March 3, 2015 mieeting date; and Ms. Rubin was'so notified.

6. Also, T informed Rubin that she could speak to and address the Town Council
regarding the condemnation action during the public comment period of'the Town Council
meeting, and she could ceri:aiﬁly contact-each council member individually before the meeting.

7. Ms. Rubin did notattend the March 3, 2015 Town Council mesting,

8. I informed her after the March 3 meeting of the Town Council’s decision.
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This theds’%ay of October, 2016.

SWORN TO subscribed before me
this theﬁé’#ﬁay

~“1““i”‘lgu 4o
o?{u)ber 2016 _s‘@\a HUE J, . 85,

?c,,',. ¥

f_"’
&
NOTARY PUBLIe’ / / E
My commission expires: 7 7 ,).0;?& % ‘%, _ /
"""f& e g{;\\
* ""ﬂumm‘"“%s

-

T
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CERTIFICATE OF SERVICE

1 certify that a true copy of the foregoing AFFIDAVIT OF LAURIE HOHE was served
by mailing the same, via U.S, Mail, postage prepaid-ta the following:

Kenneth C. Haywood

Boxley, Bolton, Garber & Haywood, LLP:
2277 West Martin Street

P.O. Box 1429

Raleigh, NC 27602

Facsimile:(919) 832-3918

Attorney for Defendant

This the 28 day of October, 2016,

Qoo £ B

David P. Ferrell

481957225275, v. 1
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_Taggie L. Lancaster

A ——
From: Laurie Hohe zlLaurie Hohe@apexnc.org>
Sent: Friday, Febriiaty 06, 2015 12:23 PM'
To: “Brad zadeil @gmail com’ o
Ce: Jim Dennelly; Steve Adams; Bruce Radford
Subject: RE: Beverly Rubin easement
‘Attachments; Unilateral offer re'Condemnation Action.doc; Representaticn and Confidentiality

Agreement: Eminent Domain - Arcadia East Sewer Connectar.doc

Brad;

Town Councﬂ meetmg .

I've attached:the Town's standard Unilateral Offer to Pay Condemnation Award; Expenses and Costs. This agreement
requiresa cash security deposit or letter of ¢redit to.secure payment of condémnation expenses and just compensation.

condemnatlon i
i you have questions, please let me know.
Laurie

Laurie'L. Hohe

Town Attorney

Town of Apex

PO Box 250

Apex, NC 27502
'919-249-3376
‘laurie.hohe@apexnc:org:

-—--Original Message—

From: Brad.zadell@gmail.com [maitto:brad.zadeli@gmail.com]
Sent: Tuesday, February 03, 2015 3:02 PM-

To: Laurie Hohe

Cc: Tim Donrnelly; Steve:Adams

Subject: Re: Beverly Rubin easement
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Laurie

Did you get in touch with Beverly yesterday?
Thanks
Brad

Sent from my iPhone

Y
> Thank yot Brad. | plan to:reach out to Ms. Rubin taday.
>

‘> laurie

>

> taurie L. Hohe

> Town Attorney

> Town:of Apex

> PO'Box 250

> Apex, NC-27502

>919-249-3376

> laurie.hohe@apexnc.org

> Sent: Monday, February 02, 2015 8:48 AM

*To: l-aurie Hohe

> Cc: Tim Donnelly; Steve Adams

> Subject: Bevérly Rubin easement

>

>taurie

>

> Checking on the status of Beverly Rubin offsite sewer easement, Have you contacted heryet? i think Tim said we had
>

> Beverly cell number is 919-523-2917 if you needed it

>

> Let me know what else you may need.

Ed

> Told Tim we would be willing to go up to $20,000 for the easement purchase
5

>Thanks

>

> Brad Zadel}.

>

> Sent from my iPhone
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Tammy Moldovan__

From: Laurie. Hohe <Laurie;Hohe@apexng¢.org>:
Sent: Thursday, March 05, 2015 11:29 AM

To: ‘Beverly Rubin'

Subject: -RE: Meeting on 3/3

Ms. Rubin;,
The Town Council approved the resolution authorizing condemnation of the sewer easement.
Thank you,

Laurie'L. Hohe
TowniAttorney

Town.of Apex

PO Box 250

Apex, NC 27502
919:249-3376

laurie fiche @apexnc.org

From: Beverly Rubin [maiito:brubin@merkleinc.com)
Sent: Thursday, March 05, 2015 10:54 &AM

To: Laurie Hohe

Subject: Meeting on 3/3

Hello Laurie, _
| was unable to attend the meeting.. Did tha town vote on condémination?

Beverly L..Rubin
General Couniel
Seniof Vice President’
Merkle Inc.

Ditect: 443.542.4660
Cell: 919.523.2917
brubin@merkdeincicom
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EXHIBIT

David Ferreil N , _ 6
From: David Ferrell ——
Sent: Friday, June 12, 2015 5:28 PM

To: Kenneth Haywood

Subject: RE: Town of Apex / Rubin

Kenneth,.

nothtng asa result of your May 19 letter. The Town will need te move forward wnth the pro}ect Ltet me know If you
would like to discuss.

Pavid

VAN)EVENI‘ER BIACKLLP
6: 919.754.1171 | ©:-919,734.4317
dferrell@vanblik.com
~ Bio L vCard

Sent: Wed nesday, June 10,2015 4.24 PM
To: David Ferrell
Subject: RE: Town of Apex./ Rubin

David

Kenneth
Kérineth C. Haywood

Boxley, Bolton, Garber & Haywood, L.L.P.
Attorneys at Law

227 West Martin St, Raleigh, NC 27601
Post Office Drawer 1429Raleigh NC 27502
Phorie: (919) 832-3515:

Fax: (919) 832-3918
khaywood@bbghfaw.com
www.bbzghlaw.com
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'From Dawd Ferrell I'mallto DFerrelI@vanbik com]
Sent: Wednesday; June 10, 2615:3:49 PM

To: Kenneth Hayweod

Suhject: RE: Town of Apex / Rubin

Kenneth,
Given that the Town has heard nothing from Ms. Rubin-regarding the issues in'your May 18,2015 letter and our
exchange of correspondence on May 22, 2015, we will move the construction of the project forward. If you have

questions or would like to discuss, please give me a tall. Thanks.

David

David P. Fervell
VIMVENIER BLACKLLP
0: 919,754 1171 | 7 919.754.1317
dferrell@vanblk.com
Bio . vCard

From: Kenneth:Haywood [mailto:KHavwood @bbehlaw: com]
Sent: Fr;day, May22; 2015 5:20PM
To: Dawd Ferrell

Subject; RE: Town of Apex / Rubin

Bavid,

1 have sngned the acceptancn and itis bemg maued back Given' that the Town decided to go under 136 and not issug a

Kenngth

Kenneth C. Haywood

.Att.e.meys at Law.

227 West Martin St. Raleigh, NC 2?601
Phone {919) 832-3915

fax: {918) 832-3918

khaywood @bbghlaw.com:
www.bbghlaw.com

Sent: F.nday, May 22, 2015 5:05 PM
To: Kenneth Haywood
Subject: Town of Apex / Rubin

Kenrigth

I am in receipt of your letter dated May 19, 2015 in the above referenced matter. Although we disagree with the
characterizations in-your letter and the basis for your motion, if you plan to-filethe motior and schedule a hearing,
2
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please do quickly and set the matter on'a mutually agreeable hearing date. The Town's project is scheduled to move:
forward and we cannot put it on hold for an undetermined period of time:

David
David P. Ferrell
VPNDEVE‘L\.’IER BLACK LLP

dferrell@vanblk.com
Bio, . : L. ngrd

This email may contain confidential or privileged information. If you are not the intended recipient, please
advise by return email and delete immediately without reading or forwarding to-others.
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Box1EY, BorToN, GARBER & HAYWOOD, LiL:. B’
ATTORNEYS AT LAW
;rl;EE NASH SOGARE SUILDING
2z7 wES'r MARTIN STREET
BOST OFFICE DRAWER 1429

U MAC BOXLEY RALEIGH, NORTH CAROLINA 27602 TELERPHONE {919} B32-39:is
LAWRENCE E. BOLTON FAX (818) 83z-3918

RONALD H. GARBER
KENNETH G. HAYWOCD
EVERETT M. BOLTON

NATHAN:ZAL:E._SK! May 19, 2015 MAY 2 2 2015

David P. Ferrell

Vandeventer Black LLP “VIA FACSIMILE AND
Post Office Box 2599 : U.S. MATL i
Raléigh, North: €arolina 27602

Re:  Town of Apex v. Beveriv L, Rubin
Dear David:

T am writing in_ response to the recent com_plaint _you ﬁled;'qn: behalf of the TCWH

ba51s

. 1 am writing o afert you to ‘our intent to file such a motion and would encourage
your client and its partner, the developer of the'tract of land on either side of Ms. Rubin
fo not commence any consiructlon actzvmes unﬁl aﬂer the mo‘nop is heard Otherwme if

With best regards, Lam

KCH/bf
¢¢: Beverly Rubin
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EXHIBIT
RILEY’S POND
HOMES AND LOTS SOLD
Number of Lots CO'D: 5 (Lots 36 —38 & 41— 42)
Number of Active Permits: 7 {Phase 1- Lots 3, 34, 39, 45— 46 & 48 and Phase 2 - Lot 25)

Number of Lots Closed & Conveyed: 2 (Phase 1-Lots 36 & 42)
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BK016523PG02326 . WAKE COUNTY, NC
LAURA M RIDDICK

REGISTER OF DEEDS
PRESENTED & RECORDED ON
09-08-2016 AT 13:12:00

STATE OF NC REAL ESTATE
EXCISE TAX: $963.00

BOOK: 016523 PAGE: 02326 - 02327

NORTH CAROLINA SPECIAL WARRANTY DEED

Excise Tax: $863.00 Parcel Identifier No, 0435418
Mail afier recording to Grantee
This instrument was preparedby ~ James H. Pardus
Brief description for the Index l L Ot.-36', "Riley's Pond
THIS DEED made this . 19th. dayof August . ... ., 2016 byand between
GRANTOR GRANTEE
ROYAL OAKS BUILDING GROUP, LLC ANDREW W, GRIMES,
martied
1210 Trinity Road, Suite 102 1501 Braden Overlook Court
Raleigh, NC 27867 Apex, NC 27502

Enter in appropriate block for each party: name, address, and, if appropriate, character of ‘entity, t.q. corporation or psrtnérship:

The designation Grantor and Grantee as used herein shall include said parties, their heirs, successors, and assigns, and
shall include singular, plural, masculine, feminine or neuter as required by context.

WITNESSETR, that the Grantor, for a valuable consideration paid by the Grantee, the receipt of which is hereby

acknowledged, has and by these presents does grant, bargain, sell and convey unto the Grantee in fee simple, all that

certain lot or parcel of land situated in the City of  Apex . White Oak Township,
Wake ... County, North Carolina and more particularly described as follows:

Being all of Lot 36

Phase 1

Riley's Pond Subdivision

As shown on map recorded in Book of Maps 2016, Pages 204 and 205,
Wake County Registry

submitted electrenically by “"lames H. Pardue, ATTorney at Law"
in compliance with North carclina statutes governing recordable documents
and the terms of the submitter agreement with the wake County Register of Deeads.
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BK016523PG02327

Together with the property rights and benefits and subject to the restrictions, conditicns and obligations contained in
the Declaration(s) recorded in Book 16295, Page 2576 and Book 16480, Page 1293, Wake County Registry.

The property hereinabove described was acquired by Grantor by instrument recorded in Book 16297, Page 394, Wake
County Registry.

TO HAVE AND TO HOLD the aforesaid lot or parcel of land and all privileges and appurtenances therete belonging
to the Grantee in fee simple.

And the Grantor covenants with the Grantee, that Grantor has done nothing to impair such title as Grantor received, and
Grantor will warrant and defend the title against the lawful claims of all persons claiming by, ender or through Grantor,

other than the following exceptions:
Easerments, restrictions of record and ad valorem taxes for the year 2016 and years thereafter.
The property does not include the primary residence of the grantor. NCGS §105-317.2.

IN WITNESS WHEREQF, the Grantor has duly executed the foregoing as of the day and year first above
written.

ROYAL OAKS BUILDING GROUPF, LLC

Manager

NORTH CAROLINA - WAKE COUNTY

L, the undersigned Notary Public of the County and State aforesaid, do hereby certify that Alix Kunkel personally
came before me this day and acknowledged that she is the Manager of Royal Oaks Building Group, LLC, a North
Carolina limited liability company and that by authority duly given and as the act of the limited liability company, she
signed the foregoing instrument in its name on its behalf as its act and deed.

Witness my hand and Notarial stamp or seal, this 27 day of August, 2016.

My Commission Expires: i/ {_U"Z; i

{Notary Seal}

7 WoXary Public

\\\ml!lm,, ]
f;‘;g.\tﬁ Ng%¢

%,

m\“‘&

HH1

NOTARY
PUBLIC 5

AT NS
RS

\‘“\\ll_llﬂl:”a
/7

o

2

)
L%
0’”!111
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BKO16506PG00477 WAKE COUNTY, NC
LAURA M RIDDICK

REGISTER OF DEEDS
PRESENTED & RECORDED ON
08-25-2016 AT 12:49:53

STATE OF NC REAL ESTATE
EXCISE TAX: $857.00

BOOK: 016506 PAGE: 00477 - 00478

NORTH CAROLINA SPECIAL, WARRANTY DEED

Exoise Tax: $95700 e e, 2TCEL ldentiﬁerl;lo. 0435424
Mail after recording ta =~ o Brantee s
This instrument was prepared by James H. Pardue :
Brief description for the Index | Lot 42, Riley"s" Pon d ] 7 - _J
‘THIS DEFD made this __5th day of _August > 2018 by and between
GRANTOR GRANTEE
ROYAL OAKS BUILDING GROUP, LLC : DARYL ROBERT SMITH
and wife,
REBECCA AUGUST SMITH
1210 Trinity Road, Suits 102 1528 Braden Overlook Court
Raleigh, NC 27607 Apex, NC 27502

Eanter i appropriate block for each pariy: pame, address, and, if appropriafe, character of entify, ¢.¢. corporation e partatrship.

The designation Grantor and Grantee as used herein shall include said parties, their heirs, successors, and assigns, and
shall include singular, plural, masculine, feminine or neuter as required by context,

WITNESSETIH, that the Grantor, for a valuable consideration paid by the Grantee, the receipt of which is hereby

acknowledged, has and by these presents does grant, bargain, sell and convey unto the Grantee in fee simple, all that

certain 1ot or parcel of land situnated in the City of __Apex ... White Oaks Township,
Wake County, North Carolina and more particularly described as follows:

Being all of Lot 42

Phase 1

Riley's Pond Subdivision

As shown on map recorded in Book of Maps 2016, Pages 204 and 205,
Waka County Registry

submitted electronically by "Jlames H. Pardue, Artorney at Law”
in compliance with North Carolina statutes governing recordable documents
and the terms of the submitter agreement with the wake county Register of Deeds.
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BK016506PG00478

Together with the property rights and benefits and subject to the restrictions, conditions and obligations contained in
the Declaration(s) recorded in Book 16295, Page 2576, Wake County Registry.

The property hercinabove described was acquired by Grantor by instrument recorded in Book 16327, Page 1262, Wake
County Registry.

TO HAVE AND TO HOLD the aforesaid lot or parcel of land and all privileges and appurtenances thereto belonging
to the Grantee in fee simple.

And the Grantor covenants with the Grantes, that Grantor has done nothing to impair such title as Grantor received, and
Grantor wil] warrant and defend the title against the lawful claims of all persons claiming by, under or through Grantor,

other than the following exceptions:
Easements, restrictions of record and ad valorem taxes for the year 2016 and years thereafter.
The property does not include the primary residence of the grantor. NCGS §105-317.2.

IN WITNESS WHEREOF, the Grantor has duly executed the foregoing as of the day and year first above
written.

ROYAL OAKS BUILDING GROUP, LLC

Manager

NORTH CAROLINA - WAKE COUNTY

I, the undersigned Notary Public of the County and State aforesaid, do hereby certify that Alix Kunkel personalty
came before me this day and acknowledged that she is the Manager of Royal Oaks Building Group, LLC, a North
Carolina limited liability company and that by authority duly given and as the act of the limited liability company, she
signed the foregoing instrument in its name on its behalf as its act and deed.

day of August, 2016.

Witness my hand and Notarial stamp or seal, this _1 Z.

My Commission Expires: Zz.” %! Zl

(Notary Seal)

U 1 l iy,
\\“‘“ Iflg
\h 01?45

‘/l

NOTARY
PUBLIC

24my Nﬂﬁ«\

sy s

iy,
&;gm “o,
a’?au &
”’Ilmﬁﬁm““
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Exhibit I - Deposition of
Nicole L. Dozier

Duplicate copy omitted.

Original set forth In its
entirety at R S (1) 318-447.
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Exhibit J - Deposition
Transcript of William S.
Jensen

Duplicate copy omitted.

Original set forth in its
entirety at R S (1) 448-530.
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TOWN OF APEX, NORTH CAROLINA

OFFICE OF THE TOWN CLERK
Georgla A. Evangelist, MMC
PO BOX 250, APEX, NC 27502
Phone (919) 249-3303 or Fax {918) 243-3305
E-mail: georgia.evangelist@apexnc.org

CLERK’S CERTIFICATION

STATE OF NORTH CAROLINA
COUNTY OF WAKE

|, Georgia A. Evangelist, MMC, Town Clerk, Town of Apex, North Caroling, Wake County, do hereby
certify the attached is a true copy of an original “Resalution No. 2012-0320- _08_ Authorizing Emirient
Domain Proceedings Related to the Qlive Chapel Water Ling. and ‘Electric Line Project for the
improvernent of the Apex Water and Electric Systems,” having been duly adopted by the Town
Council of Apex, North Caralina during the March 20, 2012 meeting, with an original having been filed
in the pemmanent minutes in the Town Clerk’s Office, Apex Town Campus, 73 Hunfer Street, Apex,
North Carolina.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official Seal of the Town of
Apex, North Carolina, this the 28th. day of March, 2012,

/%(deﬁ ﬂ’fzuéﬁﬁvwm

/Georgia &, Evangelist, MMC  ~
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RESOLUTION: 2012- 0320 08

RESOLUTION AUTHORIZING EMINENT DOMAIN PROCEEDINGS RELATED TO
THE OLIVE CHAPEL WATER LINE AND ELECTRIC LINE PROJECT FOR THE
IMPROVEMENT OF THE APEX WATER AND ELECTRIC SYSTEMS

WHEREAS, the Town of Apex is improving its water and electric systems, and related
thereto needs to improve its ability to serve the public including the construction of new water lines
and electric lines and related facilities;

WHEREAS, the Town Council of the Towa of Apex hereby determines that it is necessary
and in the public interest to acquire real property interests in certain properties owned by the below
describéd persons, said interests to be used for one of both of the following public purposes:

T be used for water lines and electric lines and related facilities and all appurtenances
necessary or convenient thereto in connection with the Apex Water and Electric Systems to promote
the public health, interest and general welfare.

WHEREAS, the Town of Apex is authorized 16 acquire by eminent domain interests in real
property in accordance with Section 6.5-of the Town of Apex Charter which anthorizes the Town of
Apex tq usé the emirient domain powers, fights and procedures provided in Article 9 of Chapter 136
of the General Statutes for, among other things, public water and electric infrastructurg and related
facilities and appurtenances thereto.

NOW, THEREFORE, be it resolved by the Town Council of the Town of Apex as follows:

1. For the purposes stated above under the authority of Section 6.5 of the Apex Town
Charter and Article 9 of Chapter 136 of the North Carolina General Statutes, the Town Council does
hereby anthorize the acquisition through eminent domain or negotiated purchase the real property
irterests described below:

Water and electric transmission and distribution easements and combination easements as
well as tereporary construction easements for the purposes described above in, upon, across, over
and under the lands listed below all as shown on the surveys attached hereto. The properties subject
to eminent domain proceedings are listed as follows:

PROPERTY OWNER ' WAKE COUNTY PIN # EXi—IIBIT '

Beverly L. Rubin 0721-48-2119 A
Marvin L. and Dianne M. Welton 0721-28-6953 B
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2. Reasonable eminent domain deposits to the Clerk of Court as determined by the
Town Attorney are hereby authorized. The Town Attorney or such attorney as is retained by the
Town is hereby authorized to pursue the above acquisitions throngh eminent domain and/or
negotiation.

3. The Town Attorney in consultation with the Town Manager and/or the Director of
Public Works or his designee is authorized to make adjustments to the exact location of easements
if practical considerations so require.

4, The sending of such notices of entry and/or notices of eminent domain proceedings
as are prudent and courteous and the performing of such investigations (including the obtaining of
real estate appraisals, land planning studies, engineering smdies and tree valuations) as the Town
Attorney determine are needed are hereby authorized. Any notices of entry or notices of eminent
domain previously sent with respect to the project described above are hereby ratified. Any
condemnation actions previously filed are hereby ratified and aufhorized.

Motion made by Council Member __{J]j1¢

Motion seconded by Council Member jtl/tbbf L

e
With 5 Council Members voting aye.

With _ () Council Members voting no.

+F
Adopted and effective this the 20 day of March, 2012,

=% ) oSt
Keith B Weatherly '
Mavor \

EST:
EMJML / / mwd,&/; 7

{Georgia 4. Evangelist, MMC/
Town Clerk

APPROVED AS TO FORM:

toalcondemuation olive chapel water & electtic project 20 Vresolution anthorizing condemnations-(03
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STATE OF NORTH CAROLINA i o/ IN THE GENERAI COURT OF JUSTICE
e e SUPERIOR COURT DIVISION
WAKE COUNTY ulATR i PR ¥ 53 ,

EXHIBIT
Town of Apex, WARE COUNTY. C.5.C)
) L
gy Plaintiff, J |
v g COMPLAINT
' ) (COMP)
Beverly L. Rubin, )
)
Defendant. }

Now comes the Town of Apex, Plaintiff herein, and for its cause of action says and
alleges:

1. The Town of Apex is a duly chartered Municipal Corporation of the State of
North Carolina with its principal offices in Apex, North Carolina [hereinafter "the Town"]. The
Town possesses the powers, daties and authority, including the power of eminent domain, vested
in it by the General Assembly of North Carolina.

2. The Plaintiff alleges upon information and belief that those persons whose names
and addresses are set forth in Exhibit A, attached hereto, are, insofar as the same can be
ascertained by reasonable diligence, the only persons who may have or who ¢claim to have an
interest or estate in the property subject to this action, which is described in Exhibit B, attached
hereto. The named interested persons are under no legal disability except as may be stated in
said Exhibit A.

3. Pursuant to the authority vested in the Plaintiff under the provisions of Section 6.5
of the Charter of the Town of Apex and Article 9 of Chapter 136 of the North Carolina General
Statutes, it is necessary to condemn and appropriate certain property described in Exhibit B and
Exhibit C for public use in the construction of a water project to improve the public water
system of the Town of Apex.

4, The property which is the subject of this action, the interest or estate acquired, and
the areas appropriated are all described in Exhibit B and Exhibit C.

5. The Plaintiff alleges upon information and belief that the property described in
Exhibit B is subject only to such liens and encumbrances as are set forth in Exhibit A.

6. The Plaintiff and the Defendant have been unable to agree as to the purchase price
of the property interests herein appropriated.

WHEREFORE, Plaintiff prays that fust compensation for the appropriation herein set
forth be determined according to the provisions and procedures contained in Article 9 of Chapter
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136 of the North Carolina General Statutes and for such other relief as to the Court may deem
just and proper.

g
This the (0 of April, 2012.

TOWN OF APEX

By: b’{:&wﬂfu\w\ C. % TaS (j'ﬂ’ﬁl /
Henry C. Fordhiam, Jr. l
Town Attors
P.O. Box 250
Apex, NC 27502
Tel: (919) 249-1127
Fax: (919) 249-1128
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY

Town of Apex,
Plaintiff,

DECLARATION OF TAKING AND

v, NOTICE OF DEPOSIT

Beverly 1.. Rubin,

Nt N N et et g S Mgt mant’

Defendant.

The Plaintiff, Town of Apex, declares as follows:

1, The Town of Apex is a duly chartered Municipal Corporation of the State of
North Carolina with. its principal offices in Apex, North Carolina [hereinafter "the Town"]. The
Town posses the powers, duties and authority, including the power of eminent domain, vested in
it by the General Assembly of North Carclina.

2. The Plaintiff alleges upon information and belief, that those persons whose names
and addresses are set forth in Exhibit A, attached hereto, are, insofar as the same can be
ascertained by reasonable diligence, the only persons who may have or who claim to have an
interest or estate in the property subject to this action, which is described in Exhibit B, attached
hereto. The named interested persons are under no legal disability except as may be siated in
said Exhibit A.

3. Pursuant to the authority vested in the Plaintiff under the provisions Section 6.5 of
the Charter of the Town of Apex and of Article 9 Chapter 136 of the North Carolina General
Statutes, it is necessary to condemn and appropriate certain property described in Exhibit B and
Exhibit C for public use in the construction of a water project to improve the public water
system of the Town of Apex.

4, The property which is the subject of this action, the interest or estate acquired, and
the area appropriated are all described in Exhibit B and Exhibit C.

5. The Plamntiff and the Defendant have been unable to agree as to the purchase price
of the property herein appropriated.

6. The Plaintiff has estimated the sum of $600.00 to be just compensation for said
taking; and the Plaintiff has this date deposited said sum with the Clerk of Superior Court of the
county in which the action is pending, and the Defendant herein may apply to the Court for
disbursement of said money as full compensation, or as credit against just compensation, to be
determined in this action.
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EXHIBIT B

DESCRIPTION OF SUBJECT PROPERTY AFFECTED BY THIS ACTION:

The "Subject Property" affected by this action is that certain parcel lying and being in
White Oak Township, Wake County, North Carolina and being more particularly described as
follows:

Being all of that land conveyed to Beverly L. Rubin by that certain Deed recorded in
Book 13973, Page 2151, Wake County Registry, being Wake County PIN #0721-48-2119, as
said la_nd is subject to all matters and iterns listed in Exhibit A.

INTEREST OR ESTATE AND AREAS TAKEN:

Water Only Utility Easement Area:

A permanent water transmission and distribution easement in, on, over, under and across
the area on Exhibit C designated as “Town of Apex Water Only Utility Easement,” said area
consisting of 196 S.F. (0.005 Ac.) located outside the existing NCDOT right-of-way for Olive
Chapel Road, for the purpose of constructing, installing, improving, upgrading, removing,
replacing, inspecting, repairing, maintaining, using and operating a system of lings, pipes,
conduits, pipelines or support structures for the purposes of water transmission or distribution,
together with all the appurtenant facilities and equipment necessary or convenient thereto.
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EASEMENT ACOUISITION EXHIBIT

Grantor:
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| E L
STATE OF NORTH CAROLINA F t Rt L IN THE GENERAL COURT OF JUSTICE
7013 APR -8 £H 133 SUPERIOR COURT DIVISION ‘

WAKE COUNTY 12 CVS 5333,

Town of Apex, WAKE CQU}%TY) Cso

Plai@ﬁﬁ)v,ﬂ_d_,_;mﬂ
v ; CONSENT JUDGMENT
Beverly L. Rubin, %

Defendant. g

THIS CAUSE, coming on to be heard before the undersigned Honorable Superior Court
Tudge Presiding, it having been stipulated by the Parties and the Court finding as a fact the
following:

1. This is an eminent demain action filed by a unit of government to acquire a
public utility easement across private property. The filing of this action and the entry of this
Consent Judgment in no way indicates anything negative about the landowner defendant. The
only reason the landowner is a defendant herein is that she happened to own property in the
path of a public utility project. .

2. This action was duly instituted on the 12th day of April, 2012, by the
issuance of Summons and the filing of a Complaint, Declaration of Taking, and Notice of
Deposit, along with the deposit of $600.00, the sum estimated by the Plaintiff to be just
compensation for the taking of the property of the Defendant.

3. Summons, together with a copy of the Complaint, Declaration of Taking and
Notice of Deposit were duly served upon the Defendant as they appear of record.

4, All persons having or claiming to have an interest in the condemned land are
parties hereto and are duly before the Court.

5. The Parties have now settled all matters in controversy between them, and as
agreed by the Parties, the sum of $600.00, which sum includes any claim by the Defendant to
interest, is the full and adequate value of, and represents just compensation for, the taking of
the Defendant's property.

ON THE FOREGOING STIPULATIONS, THE COURT CONCLUDES AS A
MATTER OF LAW THE FOLLOWING:

1. The Plaintiff was entitled to acquire and did acquire on the 12th day of April,
2012, an easement interest in the property of the Defendant as described herein.

After recording mail to:
Henry C. Fordhar, Jr.
Town of Apex
P.O.Box 250
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2. These proceeding as appears from the Pleadings are regular in every respect
and no just cause has been shown against granting the prayer contained in the Complaint, and
Declaration and Notice.

3. Except as expressly set forth herein, the Defendant is not entitled to any further
relief from the Plaintiff as a result of the taking.

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that:

1. On the 12th day of April, by the filing of a Complaint, Declaration of Taking,
and Notice of Deposit and depositing into court funds estimated to be just compensation, the
Plaintiff, Town of Apex, condemned the property, interest or estate described below.
Effective April 12, 2012, the Plaintiff Town of Apex, shall be and is permanently vested with
the property, interest, or estate described as follows:

DESCRIPTION OF SUBJECT PROPERTY AFFECTED BY THIS ACTION:

The "Subject Property" affected by this action is that certain parcel lying and being in
White Oak Township, Wake County, North Carolina and being more particularly
described as follows:

Being all of that land conveyed to Beverly [.. Rubin by that certain Deed recorded in
Book 13973, Page 2151, Wake County Registry, being Wake County PIN #0721-48-
2119, as said land is subject to all matters and items of record.

INTEREST OR ESTATE AND AREAS TAKEN:

Water Only Utility Easement Area:

A permanent water transmission and distribution easement in, on, over, under and
across the arca on Exhibit A designated as “Town of Apex Water Only Utility
Easement,” said area consisting of 196 S.F. (0.005 Ac.) located cutside the existing
NCDOT right-of-way for Olive Chapel Road, for the purpose of constructing,
installing, improving, upgrading, removing, replacing, inspecting, repairing,
maintaining, using and operating a system of lines, pipes, conduits, pipelines or
support structures for the purposes of water transmission or distribution, together with
all the appurtenant facilities and equipment necessary or convenient thereto.

2. The total sum of $600.00 paid into court shall constitute full just compensation
and shall, be disbursed by the Clerk of Court as a check in the amowunt of $600.00 made
payable to “Beverly L. Rubin, 2613 Olive Chapel Road, Apex, NC, 27502. The Defendant is
not entitled to any relief other than that specifically provided herein.
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3. A copy of this Judgment shall be certified under seal of the Court to the
Register of Deeds of this County, and the Register of Deeds shall record this Judgment among
the land records of the County.

4., The Plaintiff, Town of Apex, shall pay the costs of this action.

This the 'Z dayofé%deﬂ ,2013.

:

o

Line M2,

JUDGE PRESIDING

Consented To: Consented To:

Plaintiff, Town of Apex

Byi%ﬁ’! C% w e By: 4\/ ; .
Henry C. Pordhan, Jr. ' Beverly L. Rubin '
Town Att réfy

Toa condemmation ofive chape} water & electric ubin #2211 $'consent judgment

(%)
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Tammy Moldovan

From: Tim Donnelly

Sent: Monday, September 08, 2014 3:02 PM

To: Donna Hosch

Ce: Bruce Radford

Subject: FW: Letter to the Mayar

Attachments: Lettet to Apex re Condemnation Request - Rubin.docx

Thanks for the e-mail, | got copies of everything | need from Brad. We may put on agenda for next week,
reviewing with Hank.

Tim Donnelly

Public Works and Utilities Director

Town of Apex {918) 362-8166

----- Original Message-—--

From: Brad Zadell [mailto:brad.zadell@gmail.com]
Sent: Monday, September 08, 2014 10:36 AM

To: Tim Donnelly

Subject: Letter to the Mayor

Tim,
Attached is the letter to the Mayor
Thanks,

Brad

TOA-0216
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EXHIBIT

> Sent: Monday, February 02, 2015 8:48 AM
>To: Laurie Hohe

> Cc: Tim Donnelly; Steve Adams

> Subject: Beverly Rubin easement

>

> Laurie

b

> Checking on the status of Beverly Rubin offsite sewer easement. Have you contacted her yet? | think Tim
said we had to get this on the council agenda by February 9th inorder to make it to town council on Feb 17th
>

> Beverly cell number Is 819-523-2917 if you needed it

> .

> Let me know what else you may need

>

> Told Tim we would be willing to go up to $20,000 for the easement purchase
>

> Thanks

-

> Brad Zadel|

=

> Sent from my iPhone

2
TOA-1379
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-
FLED
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
207 JA 24 gy 1g: 3SUPERIOR COURT DIVISION
WAKE COUNTY 15-CVS-5836
WAKE g:oumw GSC.
TOWN OF APEX, BY Y
)
Plaintiff, )
2 % ORDER
BEVERLY L. RUBIN, )
)
Defendant. 3}

THIS CAUSE was heard pursuant to a Commission by the Chief Justice of the Supreme
Court of Nerth Carolina by the undersigned Superior Court Judge on January 5, 2017, on the
Plaintiff’s Verified Motion for Reconsideration, To Alter, Amend and/or Seek Relief from this
Court’s Judgment entered herein on October 18, 2016, pursuant to Rules 59 and 60 of the Rules
of Civil Procedure and tlhe Court’s inherent authority, with Plaintiff represented by David P.
Ferrell of Vandeventer Black LLP, and Defendant represented by Kenneth C. Haywood of
Boxley, Bolton, Garber & Haywood, LLP. The Judgment is incorporated herein by reference.
And the Court, having reviewed the verified motion and exhibits, the file in this matter, the
arguments of counsel, and the record, hereby finds that Plaintiffs’ Motion should be DENIED.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED, that Plaintiff's

Verified Motion for Reconsideration, To Alter, Amend and/or Seek Relief from Judgment is

DENIED.

This the m of January, 2017.

Elaine M, O’Neal

A 1
Superior Court Judge Presiding
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that the foregaing document has been served upon counsel for all parties listed below
by mailing a copy thereof to each of said parties, addressed, postage prepaid, and deposited with the
United States Postal Service as follows:

David P. Ferrell

PO Box 2599
Raleigh, NC 27602
Attorney for Plaintiff

Kenneth C. Haywood
PO Drawer 1429
Raleigh, NC 27602
Attorney for Defendant

This the 24th day of January, 2017.

Lisa R. Tucker

Wake County Trial Court Coordinator
PO Box 1916

Raleigh, NC 27602




-R 103 -

STATE OF NORTH CAROLINA SR B IN THE GENERAL COURT OF JUSTICE
e SUPERIOR COURT DIVISION

WAKE COUNTY 15-CVS-5836
TOWN OF APEX,

Plaintift,
V. NOTICE OF APPEAL

BEVERLY L. RUBIN,

Defendant.

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiff the Town of Apex, pursuant to Rule 3 of the North Carolina Rules of Appellate
Procedure, hereby gives Notice of Appeal to the North Carolina Court of Appeals from (1) the
Judgment signed by the Honorsble Elaine M. O’Neal on 6 October 2016, filed on 18 October
2016, and served on 19 O<-:t0ber 2016 (attached hereto as Exhibit 1) and (2) the Order denying
Plaintiff’s Verified Motion for Reconsideration, to Alter, Amend, and/or Scek Relief from
Judgment pursuant to Rules 59 and 60 of the Rules of Civil Procedure and the court’s inherent
authority, signed by the Honerable Elaine M. O°Neal on 13 January 2017, filed on 24 Janvary

2017, and served on 24 January 2017 (attached hereto as Exhibit 2).

This the _} O%day of January, 2017.

David P. Ferrell

N.C. State Bar No.: 23097
VANDEVENTER BLACK LLP
P.O. Box 2599

Raleigh, NC 27602-2599
Telephone: (919) 754-1171
Facsimile: (919) 754-1317

Email: dferrell@vanblk.com
Attorney for Plaintiff Town of Apex
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CERTIFICATE OF SERVICE
I certify that a true copy of the foregoing NOTICE OF APPEAL was served by mailing
the same, via U.S. Mail, postage prepaid to the following:

Kenneth C. Haywood
‘Boxley, Bolton, Garber & Haywood, LLP
227 West Martin Street

P.0.Box 1429

Raleigh, NC 27602

Facsimile: (919) 832-3918

Attorney for Defendant

This the 30 day of January, 2017,

ity

David P. Fetrell

4831-6869-6384, v. 1
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Exhibit 1: Judgment (filed 18
October 2016).

Duplicate copy omitted.

Original set forth In its
entirety at R pp 41-47.
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Exhibit 2: Order [denying
Plaintiff's Motion for

Reconsideration] (filed 24
January 2017).

Duplicate copy omitted.

Original set forth in its
entirety at R p 109.
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STATE OF NORTH CAROLINA  ©": i IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY z&n \FEB I 3 r_‘} b 0 O 15-CV8-5836
TOWN OF APEX, S
)
Plaintiff, ) "~ NOTICE OF TRANSCRIPT
v. ) ARRANGEMENTS AND REQUEST FOR
) FILING
REVERLY L. RUBIN, )
)
Defendant. )

NOW COMES the Plaintiff Town of Apex, by and through counsel, pursuant to Rule
7(a)(}) of the North Carolina Rules of Appellate Procedure, and hereby files copies of its
agreements with (1) Susan K. Gugig to contract for the transeription of the proceedings that took
place in this action during the T August 2016 civil session of Wake County Superior Court (See
Exhibit A) and (2) Judith R. Runes, 506 Tonewood Court, Graham, NC 27253, to contract for
the transcription of the proceedings that took place in this action during the 5 January 2017

special civil session of Wake County Superior Cowrt (See Exhibit B).

David P. Ferrell

N.C. State Bar No.: 23097
VANDEVENTER BLACK LLP
P.0O. Box 2599

Raleigh, NC 27602-2599
Telephone: {919) 754-1171
Facsimile; {919) 754-1317

Email: dferrell@vanblk.com
Attorney for Plaintiff Town of Apex

This the \3“" day of February, 2017.
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CERTIFICATE OF SERVICE

1 cettify that a true copy of the foregoing NOTICE OF TRANSCRIPT
ARRANGEMENTS AND REQUEST FOR FILING was served by mailing the same, via U.S.
Mail, postage prepaid to the following:

Kenneth C. Haywood

Boxley, Bolton, Garber & Haywood, LLP
227 West Martin Street

P.O. Box 1429

Raleigh, NC 27602

Facsimile: (919) 832-3918

Attorney for Defendant

This the l 3 day of February, 2017;

Y4

‘David P. Ferrell

4833-1836-4482, v. 1
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STATE OF NORTH CAROLINA Case No, 15 CVS 5836

COUNTY OF WAKE

TOWN OF APEX,

Plaintiff,
vs.
BEVERLY L. RUBIN,

Defendant.

THIS IS AN AGREEMENT between Susan K. Gugig, Official Court Reporter (Reporter) and
Vandeventer Black LLP (Requester) for an original transcript of proceedings in the above-captioned case
at the August [, 2016, session of Wake County Superior Court, a hearing held before Judge Elaine M.
O’Neal in Wake County. '

The transcript shall be produced in accordance with the guidelines established by the North
Carolina Administrative Office of the Courts, and according to the following terms:

1. One copy by e-mail and on compact disc shall be provided to the Requester.

2. Estimated length of the transcript is 130 pages. Fee for the transcript is $4.00 per page
regular (2-4 weeks). Estimated total cost for the transcript is $520.00.

3. Payment is made prior Lo delivery of the transcript. Once payment is received, the
Reporter will forward the transcript to the Requester.

4, Requester may copy the transcript for use by the Requester and Court onty. No copy of
the transcript shall be made by the Requester for another party and specifically shall not be provided by
the Requester to any cpposing party. Requester hereby agrees that the Reporter shall remain the sole
source for any other party obtaining a copy, in whole or in part, of the transcript.

VANDEVENTER BLACK LLP
| By: i i iﬂ W
SUSAN K. GUGIG
Official Court Reporter
4 ﬂ’o / (7
February 10, 2017 . |

Date




STATE OF NGRTH CAROLINA
COUNTY OF WAKE

TOWN OF APEX,
Plaintiff,

versus

BEVERLY L. RUBIN,
Defendant.
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FILENQ. 15CV55836

INVOICE

CONTRACT & NOTICE
OF ARRANGEMENT
FOR PRODUCTION OF TRANSCRIPT

THIS IS AN AGREEMENT between Judith R. Runes {Reporter) and Vandeventer Black LLP (Requester) for the production of a
.transcript of proceedings in the above-captioned case (Transcript). Transcript shall be produced in accordance with the North
Carolina Rules of Appellate Procedure and guidelines estabiished by the North Carolina Administrative Gffice of the Courts and

according to the following terms:

One original in PDF format by e-mail shall be provided to Requester.

Preparation of Transcript will comimence upon receipt of this signed contract and payment in full.

{Please choose one option)

1) T Regular delivery {60 days) - $616.00 OR [J Expedited defivery (five working days) - $1,232.00

Requester will provide contact information for all other parties in the case and Reparter will provide copies of Transcript
to both Requester and all other parties with costs for others parties’ coples being included in the fee paid by Requester.

OR--x

2) ﬁ Regular delivery (60 days} - $440.00 OR [J Expedited delivery (five working days) - $880.00

Requester may copy Transcript for use by Requester only. No copy of Transcript shall be made by Requester for any
party and specifically shall not be provided by Requester to any opposing party. Requester hereby agrees that Reporter
shall remain the sole source for any other party cbtaining a copy, in whole or in part, of Transcript and that, in keeping
with policies regarding copies of transcripts set out in N.C.G.S. Chapter 1A, Rule 30(f}(2}, upon payment of reasonable
charges therefore, Reporter shall furnish a copy of Transcript to any other parties.

Requester agrees that Transcript shall not be incfuded in the record on appeal in the form specified in Rule 9{c){1), but
rather shall be designated as provided in Rule S{c}{2) and (c}{3) and, therefore, will not be provided to any other party,
opposing or otherwise, as a part of any proposed or final Record on Appeal.

inthe event that 2 court of competent jurisdiction orders Requester to provide Transcript to another person or opposing
party, Requester shall buy an additional copy from Reporter to provide to that other person or opposing party.

(oo [t

Vandeventer Black LLP

‘,-1?/!5‘,[17

Date

February 8, 2017

Date

Judith R. Runes, CRR, RPR
Official Court Reporter
506 Tonewood Court, Graham, NC 27253
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION
15 Cvs 5836

TOWN OF APEX,
CERTIFICATE OF DELIVERY
Plaintiff,
(Pages 1 = 89)
vs.
(Volume I of I)
BEVERLY L. RUBIN,

Defendant.

This is to certify that the transcript of
proceedings at the January 5, 2017, session of Durham County
Superior Court was ordered on the Contract & Notice of
Arrangement for Production of Transcript on February 13,
2017, comprises 90 pages, and was delivered electronically
to counsel listed below on March 3, 2017.

VANDEVENTER BLACK LLP

David P. Ferrell, Esq.

434 Fayetteville Street, Suite 20060
Raleigh, North Carolina 27601

. ) :

(L L
Judy RBunes, CRR, CA CSR
OfficfZal Court Reporter
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Certificate Page 110

CERTIFICATE

STATE OF NORTH CAROLINA

COUNTY OF WAKE

I, Susan K. Gugig, RPR, the officer before whom the
foregoing proceedings was taken, do hereby certify that said
hearing, pages 1 through 110, is a true, correct, and
verbatim transcript of said proceeding.

I further certify that I am neither counsel for,
related to, nor employed by any of the parties in the action
in which this proceeding was heard; and further, that I am
not a relative or employee of any attorney or counsel
employed by the parties thereto, and am not financially or
otherwise interested in the outcome of the action.

This date of 6th day of April, 2017.

Susan K. Gugig,aﬁPéf v
Official Court Reporter
Tenth Judicial District

Susan K. Gugig, RPR
Official Court Reporter
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STATE OF NORTH CAROLINA =~ - IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 0 oae e A 2 15-CVS-5836
TOWN OF APEX, WAYT OO 77 .C.
Plaintiff, BY o C .
V. - DEFENDANT’S MOTION TO DISMISS
PLAINTIFF’S APPEAL
BEVERLY L. RUBIN,
Defendant.

Defendant Beverly L. Rubin moves this Court through counsel to dismiss the appeal filed
by Plaintiff on January 30, 2017,

1. On April 30, 2015, the Town of Apex sued Beverly L. Rubin to “condemn -and
appropriate” a portion of her land.

2. On July 7, 2015, Ms. Rubin answered, opposing the taking on the ground that the
condemnation was actually the work of a private developer, using the Town’s powers of eminent
domain,

3. On April 8, 2016, Ms. Rubin moved this court to conduct a hearing, under N.C,
Gen. Stat. § 136-108, to consider whether the Town’s proposed taking was for a public purpose.

4, After the hearing, this Court entered a Judgment on October 18, 2016, concluding
that the Town’s proposed taking was instituted to serve the private interests of another landowner
and, accordingly, dismissed the Town’s condemnation case.

5. Under Appellate Rule 3(c)(1), the Town was required to notice appeal, if at all, by
November 17, 2016. However, the Town did not notice appeal until January 30, 2017—more

than two months late.
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6. This Court may determine the timeliness of Plaintiff’s filing and dismiss
Plaintiff’s appeal for failure to timely file the Notice of Appeal. See N.C. R. App. P. 25(a);
Landingham Plumbing & Heating of N.C., Inc. v. Funnell, 102 N.C. App. 814, 815, 403 S.E.2d
604, 605 (1991) (“Rule 25 of the North Carolina Rules of Appellate Procedure allows the trial
court to dismiss an appeal if the appellant failed to give notice of appeal within the time allowed
by the Appellate Rules.”). If the appeal is untimely, dismissal is required. See Currin-Dillehay
Building Supply, Inc. v. Frazier, 100 N.C. App. 188, 189, 394 S.E.2d 683, 684 (1990) (“[I]f the
requirements of [Rule 3] are not complied with, the appeal must be dismissed.”).

7. Indeed, until Plaintiff’s appeal is docketed in the appellate court, defendants may
seek to dismiss Plaintiff’s appeal only in this Court. See N.C. R. App. P. 25 (“Prior to the filing
of an appeal in an appellate court motions to dismiss are made to the court . . . from which appeal
has been taken; after an appeal has been docketed in an appellate court motions to dismiss are
made to that court.”). In other words, this Court retains jurisdiction over this action until the
appeal is “perfected,” which requires more than merely filing a notice of appeal. See Lowder v.
All Star Mills, Inc., 301 N.C. 561, 273 S.E.2d 247, 258 (1981) (noting that merely ﬁliné a notice
of appeal does not “perfect” an appeal). Instead, an appeal is perfected only when “it is docketed
in the appellate court.” Romulus v. Romulus, 216 N.C. App. 28, 33, 715 S.E.2d 889, 892 (2011).
Only when the record on appeal is submitted and the appeal docketed in the appellate court—
which may not happen for several more weeks—is the appeal perfected and the trial court
divested of jurisdiction. See id.; see also N.C. Gen. Stat. § 1-294.

8. A record on appeal has not been filed and Plaintiff’s appeal has not been docketed
in the al?pellate court. As a result, this Court is the only court that may consider and may dismiss

Plaintiff’s appeal for failure to timely file its Notice of Appeal. See N.C. R. App. P. 25; Farm
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Credit Bank of Columbia v. Edwards, 121 N.C. App. 72, 75-76, 464 S.E.2d 305, 306-07 (1995)
(holding motion to dismiss appeal filed in trial court prior to appeal being docketed was proper);
Landingham Plumbing, 102 N.C. App. at 815, 403 S.E.2d at 605 (“Rule 25 of the North Carolina
Rules of Appellate Procedure allows the trial court to dismiss an appeal if the appellant failed to
give notice of appeal within the time allowed by the Appellate Rules.”).

0. Plaintiff’s untimely filing of its purported Notice of Appeal mandates dismissal
by this Court. Much like a statute of limitations, “[t]he provisions of Rule 3 [of Appellate
Procedure] are jurisdictional, and failure to follow the rule’s prerequisites mandates dismissal of
an appeal.” Bailey v. State, 353 N.C. 142, 156, 540 S.E.2d 313, 322 (2000) (emphasis supplied);
Currin-Dillehay Building Supply, Inc., 100 N.C. App. at 189, 394 S.E.2d at 684 (“[I]f the
requirements of [Rule 3] are not complied with, the appeal must be dismissed.” (emphasis
added)); Giannitrapani v. Duke University, 30 N.C. App. 667, 670, 228 S.E.2d 46, 48 (1976)
(“[T]imely filing and service of notice of appeal are jurisdictional matters requiring dismissal for
noncompliance.” (emphasis added)).

10.  Thus, a purported notice of appeal filed beyond the time proscribed by Rule 3—
even by one day—requires dismissal of the appeal. See Mahbuba v. Washington, No. COA12-
949, 738 S.E.2d 453 (2013) (dismissing defendant’s appeal where the notice of appeal was filed
one day beyond permissible deadline and therefore Court had no jurisdiction) (unpublished);
Herring v. Branch Banking & Trust Co., 108 N.C. App. 780, 782, 424 S.E.2d 925, 926 (1993)
(affirming trial court’s dismissal of appeal where notice of appeal filed one day late); see also
Farm Credit Bank of Columbia, 121 N.C. App. at 75-76, 464 S.E.2d at 306-07 (1995) (affirming
trial court’s dismissal of appeal for untimely notice); Saieed v. Bradshaw, 110 N.C. App. 855,

861, 431 S.E.2d 233, 236 (1993) (same).
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1. “Courts may not extend the time for taking an appeal.” N.C. R. App. P. 27(c)
(emphasis added); see Copper ex rel. Copper v. Denlinger, 193 N.C. App. 249, 260, 667 S.E.2d
470, 479 (2008), reversed in part on other grounds, 688 S.E.2d 426 (2010) (“[I]n contrast to the
filing of the record on appeal, the deadline for filing a notice of appeal in a civil case under Rule
3 cannot be extended by any North Carolina court as the rule is jurisdictional.”); Herring, 108
N.C. App. at 782, 424 S.E.2d 925 at 926 (recognizing the prohibition against enlarging the time
for taking an appeal as stated in N.C. R. App. P. 27). The requirements of Rule 3, including the
time to file a notice of appeal, cannot be waived by a court or a party, even for good cause
shown, See Churchv. Decker, 214 N.C. App. 193, 714 S.E.2d 529 (2011).

12, To be sure, on or about October 28, 2016, the Town filed a “Verified Motion for
Reconsideration, to Alter, Amend, and/or Seek Relief From Judgment” (the “Motion for
Reconsideration™), citing Rules 59 and 60 of the North Carolina Rules of Civil Procedure, which

 this Court denied by Order entered on January 24, 2017.

13. The Town’s Motion for Reconsideration did not, however, extend the time in

~which the Town could notice appeal from the Judgment, for two independent reasons.

14.  First, the Motion for Reconsideration was not a proper Rule 59 motion because
such motions are only allowed after a #rial, and there was no trial here. Tetra Tech Tesoro, Inc.
V. JAAAT Tech. Servs., LLC, 794 S.E.2d 535, 538 (N.C. Ct. App. 2016) (“[Tlhere are strong
policy reasons for interpreting Rule 59 according to its plain text.”); Bodie Island Beach Club
Ass’n, Inc. v. Wray, 215 N.C. App. 283, 294, 716 S.E.2d 67, 76 (2011) (motion seeking relief
from final judgment entered at summary-judgment phase was not proper under Rule 59, which is

only available “post-trial”).
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15.  Second, the Motion for Reconsideration was nothing more than a request that this
Court change its mind, and merely repeated the same arguments the Town made at the § 136-108
hearing. Such a motion is not properly made under Rule 59. Smith v. Johnson, 125 N.C. App.
603, 606, 418 S.E.2d 415, 417 (1997) (“A request that the trial court reconsider its earlier
decision . . . cannot be used as a means to reargue matters already argued or to put forth
arguments which were not made but could have been made.”); Curry v. First Fed. Sav. & Loan
Ass'n of Charlotte, 125 N.C. App. 108, 112, 479 S.E.2d 286, 289 (1997). The title of a motion
and its mere recitation of the rule number does not mal;e it a proper Rule 59 motion. Smith, 125
N.C. App. at 606, 418 S.E.2d at 417.

16.  An improper Rule 59 motion does not toll the time to appeal. Tetra Tech Tesoro,
Inc., 794 S.E.2d at 538; Bodie Island Beach Club Ass’n, Inc., 215 N.C. App. at 294, 716 S.E.2d
at 76; Smith, 125 N.C. App. at 606, 418 S.E.2d at 417; Curry, 125 N.C. App. at 112, 479 S.E.2d
at 289 (holding that the tolling provisions of Appellate Rule 3(c)(3) do not apply to a motion for
reconsideration purportedly filed under Rule 59).

17. At most, the Town’s Motion for Reconsideration sounded under Rule 60. Rule 60
motions, however, do not toll the time to appeal. See N.C. R. App. P. 3(c)(3); Wallis v.
Cambron, 194 N.C. App. 190, 193, 670 S.E.2d 239, 241 (2008) (“Motions entered pursuant to
Rule 60 do not ;coll the time for filing a notice of appeal.”); Mitchell Cty. Dep’t of Soc. Servs. v.
Carpenter, 127 N.C. App. 353, 356, 489 S.E.2d 437, 439 (1997), aff’d, 347 N.C. 569, 494 S.E.2d
763 (1998); Parrish v. Cole, 38 N.C. App. 691, 695, 248 S.E.2d 878, 880 (1978); Wiggins v.

Bunch, 280 N.C. 106, 111, 184 S.E.2d 879, 881 (1971).
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18.  Therefore, the Town’s failure to file its purported Notice of Appeal within the
thirty-day time period required by the Appellate Rules is fatal to its appeal. This Court is
required to dismiss the Town’s purported appeal.

19.  Ms. Rubin is entitled to an award of additional costs and attorney’s fees in
connection with defending against the Town’s appeal, including the instant motion to dismiss.
See N.C. Gen. Stat. § 136-119.

WHEREFORE, Defendant Beverly L. Rubin prays:

(a) that this Court enter an order dismissing the Town of Apex’s appeal;

(b)  that this Court award Defendant Beverly L. Rubin her costs and attorney’s fees
for defending against the Town’s appeal, including pursuing this motion to dismiss; and

(c)  that Defendant Beverly L. Rubin be afforded such other and further relief as may
be just and proper.

This the 9th day of June 2017.

Matthew Nis Leerberg N
NC State Bar No. 35406

Smith Moore Leatherwood LLP
434 Fayetteville Street, Suite 2800
Post Office Box 27525 (27611)
Raleigh, NC 27601

Telephone: (919) 755-8700
Facsimile: (919) 755-8800
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BOXLEY, BOLTON, GARBER &
HAYWOOD, LLP

7%2”7{ C,W Y st _

Kenneth C. Haywood 4 4
NC State Bar No. 19066

227 West Martin Street

P.O. Box 1429

Raleigh, NC 27602

Telephone: (919) 832-3915
Facsimile: (919) 832-3918

Email: khaywood@bbghlaw.com

Attorneys for Defendant
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on June 9, 2017, the foregoing document was
served upon all parties to this action by depositing a copy of the same in the United States mail,
postage prepaid, addressed to the following counsel of record:
David P. Ferrell
Vandeventer Black LLP

P.O. Box 2599
Raleigh, NC 27602-2599

This the 9th day of June 2017.

=

Matthew Nis Leerbe\r’é
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
FILED SUPERIOR COURT DIVISION
WAKE COUNTY ST 7 15-CVS-5836

NG 18 D I ub

TOWN OF APEX,

Plaintift, WAKE COUN{Y, €.8.C
v R ) A | | ORDER
BEVERLY L. RUBIN, %

Defendant. %

THIS CAUSE was heard by the Honorable A. G. Shirley on July 13, 2017, on the
Defendant’s Motion to Dismiss Plaintiff’s Appeal, with Plaintiff represented by David P. Ferrell
of Vandeventer Black LLP, and Defendant represented by Kenneth C. Haywood of Boxley,
Bolton, Garber & Haywood, LLP and Matthew Nis Leerberg of Smith Moore Leatherwood LLP.
And the Court, having reviewed the motion and exhibits, the file in this matter, the arguments of
counsel, and the record, hereby finds that Defendant’s Motion including Defendant’s request for
attorney’s fees should be DENIED without prejudice.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED, Defendant’s Motion
to Dismiss Plaintiff’s Appeal, including Defendant’s request for attorney’s fees, is DENIED
without prejudice.

This the ((lg day of August, 2017.

A. Graham Shirley o
Superior Court Judge Presiding
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STATE OF NORTH CAROLINA™ f ¢ *~ % INTHE GENERAL COURT OF JUSTICE
I SUPERIOR COURT DIVISION
COUNTY OF WAKE 15 CVS 5836
e (B0 10 2 02
TOWN OF APEX, 3
Plaintiff, '

vs lj/ - MOTION TO ENFORCE JUDGMENT AND

ALTERNATIVE PETITION FOR WRIT OF

BEVERLY L. RUBIN, MANDAMUS

Defendant.

Pursuant to Rule 70 of the North Carolina Rules of Civil Procedure, sections 1-259, 1-298,
and 1-302 of the North Carolina General Statutes, and this Court’s inherent authority, defendant
Beverly Rubin moves to enforce the judgment awarded to her by this Court. In the alternative,
Ms. Rubin petitions this Court for a writ of mandamus, directing the Town of Apex to remove the
sewer line currently bisecting Ms. Rubin’s property.

In support of this motion and petition, Ms. Rubin shows the following:

L. This case involved an effort by a private real-estate developer—Bradley Zadell and
his corporate entities—to use the Town’s condemnation power for his personal enrichment.

2. Mr. Zadell entered into a contract with the Town whereby the Town would install
sewer across Ms. Rubin’s property so long as Mr. Zadell paid for all of the costs—including
litigation costs.

3. At the insistence of Mr. Zadell, the Town commenced this lawsuit to install sewer
lines across Ms. Rubin’s homestead. Rather than await the outcome of the condemnation action,
the Town used its statutory “quick-take” powers to immediately take possession of Ms. Rubin’s

property and install sewer lines on it before final judgment.
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4. The condemnation action did not go as planned for the Town and the developer.
This Court determined that the Town had violated Ms. Rubin’s rights by taking her property for a
private purpose—enriching Mr. Zadell.

5. As Judge O’Neal explained in her final judgment, the reason that the Town took
the sewer easement was “for a private interest and the public's interest [was] merely incidental.
The request for access to sewer service arose from the private interests of a private individual and

his company, and not from any expansion of the Town’s infrastructure or public need.” Judgment

at 5 9 6 [Exhibit A (certified copy of judgment)].

b [13

6. Thus, the final judgment ordered that the Town’s “claim to [Ms. Rubin’s property]
is null and void.” Judgment at 6 9 1.
7. After the Town lost, it appealed to the North Carolina Court of Appeals. That Court

unanimously dismissed the appeal as untimely. Town of Apex v. Rubin, 821 S.E.2d 613,617 (N.C.

Ct. App. 2018).

8. The Town then petitioned the North Carolina Supreme Court for discretionary
review. On April 9, 2019, the Supreme Court filed its order denying the petition. Exhibit B.

9. After the Town’s third loss, the Court of Appeals certified the case back to this

Court on April 10. Exhibit C.

10.  Ms. Rubin now seeks to enforce this Court’s judgment and have the Town remove

the sewer lines that it installed on her property illegally.

11, This Court has the power to enforce its own judgments. Such power is inherent,

and is also confirmed by a number of rules and statutes.

12. For example, N.C. Gen. Stat. § 1-298 provides that after a case is remanded to the

trial court by an appellate court, the trial court “shall direct the execution [of the judgment] to
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proceed” at the “first session of the superior . . . court after a certificate of the determination of an
appeal is received.” N.C. Gen. Stat. § 1-298. The certification of the appeal to this Court has been
received and is attached to this motion. Ex. C. Therefore, Ms. Rubin is now requesting that this
Court order that the judgment be executed against the Town.

13, Second, this Court also has contempt power for enforcement of its judgment
through section 1-302 of the General Statutes.! Therefore, this Court may hold the Town in civil
contempt until it removes the sewer lines.

| 14, Third, this Court may also grant supplemental relief through the Uniform
Declaratory Judgment Act. That Act provides, “Further relief based on a declaratory judgment or
decree may be granted whenever necessary or proper.” N.C. Gen. Stat. § 1-259. The judgment
entered by this Court declared and decreed that the Town’s claim to Ms. Rubin’s property was
“null and void.” Judgment at 6 § 1. Because the Town has refused to comply with the judgment,
Ms. Rubin now requires further relief ordering the Town to remove the illegally placed sewer lines.

15. Fourth, this Court has authority to enforce its judgment under Rule 70. Under that
rule, because the Town has failed to comply with the judgment by removing the sewer lines, this
Court can order the Town or a third-barty to remove the sewer lines, or this Court can hold the
Town in contempt until the sewer lines are removed.

16.  Fifth, this Court has the inherent authority to enter any order to make its judgment

against the Town effective. As the North Carolina Supreme Court recently reaffirmed, “[i]t is well

I Section 1-302 of the General Statutes provides, “Where a judgment requires the payment
of money or the delivery of real or personal property it may be enforced in those respects by
execution, as provided in this Article. Where it requires the performance of any other act a certified
copy of the judgment may be served upon the party against whom it is given, or upon the person
or officer who is required thereby or by law to obey the same, and his obedience thereto enforced.
If he refuses, he may be punished by the court as for contempt.”
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settled that, consistent with their inherent authority to enforce their own orders, North Carolina
trial courts have jurisdiction to find new facts and determine whether a party has been ‘disobedient’
under a previous order that required the party to perform a ‘specific act.”” Pachas ex rel. Pachas
v. N.C. Dep’t of Health & Human Servs., 822 S.E.2d 847, 854 (N.C. 2019); see also Jones v.
Brinsoh, 238 N.C. 506, 509, 78 S.E.2d 334, 337 (1953) (“Jurisdiction is the power of a court to
decide a case on its merits; it is the power of a court to inquire into the facts, to apply the law, and
to enter and enforce judgment.”). Because the Town has failed to comply with the judgment, this
Court has the inherent authority to order the Town to remove the sewer lines.

17. Finally, should the Court deem each of these grounds insufficient to enforce the
final judgmcmt, this Court may issue a writ of mandamus to the Town or its officers commanding
them to remove the sewer lines. See lnre T.H.T.,362 N.C. 446,453-54, 665 S.E.2d 54, 59 (2008).
Mandamus would be appropriate because:

(a) Ms. Rubin has a clear right fo the full possession of her property, free of the sewer

lines; |

(b)  the Town has a legal duty to comply with the judgment and remove the sewer lines;

(c) the Town’s duty is ministerial and does not involve an exercise of discretion;

(d)  the Town has failed to remove the sewer lines, and the deadline for the Town to

remove the lines has now passed; and

(e) unless the Court grants Ms. Rubin relief under some other authority, Ms, Rubin has

- no other legally adequate remedies.
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WHEREFORE, Ms. Rubin respectfully requests that this Court enforce its judgment and

order the Town of Apex to remove the sewer lines on Ms. Rubin’s property within thirty days of

entry of its order on this motion.?

This the 10th day of April, 2019,

FOX ROTHSCHILD LLP

M7

A=
Matthew Nis Leer%‘(
N.C. Bar No. 35406
mleerberg@foxrothschild.com
Troy D. Shelton
N.C. Bar No. 48070
tshelton@foxrothschild.com
434 Fayetteville Street, Suite 2800
Post Office Box 27525 (27611)
Raleigh, NC 27601
Telephone: (919) 755-8700
Facsimile: (919) 755-8800

HOWARD, STALLINGS, FROM,
ATKINS, ANGELL & DAVIS, P.A.

Kenneth C. Haywood

N.C. Bar. No. 19066
KHaywood@hsth.com

5410 Trinity Road, Suite 210
Post Office Box 12347 (27605)
Raleigh, NC 27607

Telephone: (919) 821-7700
Facsimile: (919) 821-7703

2 As noted in the Judgment, Ms. Rubin is entitled to payment of her attorneys’ fees and costs
incurred in connection with this litigation. For efficiency, Ms. Rubin will wait to seek payment of
those fees until after the Town has fully complied with the Judgment.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of Ms. Rubin’s Motion to
Enforce Judgment and Alternative Petition for Writ of Mandamus was served by United States
mail, first-class postage pre-paid, and addressed as follows:

David P. Ferrell

Nexsen Pruet PLLC

4141 Parklake Avenue, Suite 200

Raleigh, North Carolina 27612

This the 10th day of April, 2019.

Matthew Nis Leerbéé
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EXHIBIT A
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FILED

STATE OF NORTII CAROLINA .y NTHE GENERAL COURT OF JUSTICE
2006 0CT 18 PR 4 SUPERIOR COURT DIVISION
COUNTY OF WAKJ: - 15 CVS 5836
WAKE COUNTY, C.8.C.
N
TOWN OF APEX, By
)
Plaintiff, )
)
v. ) JUDGMENT
)
BEVERLY [ RUBIN )
)
Defendant, )
)

This cause came before the undersigned Superior Court J udge for hearing as a result of
Motions filed by the Defendant and the Plaintiff for a hearing pursuant to N.C. Gen. Stat.
§136-108 during the August 1, 2016 Civil Session of Wake County Superior Court. The Court
having reviewed the entire file in this action, including the Affidavits of Donald Ashley
d"Ambrosi and Timothy .. Donnelly, P.E., live testimony by Defendant, along with exhibits
from Plainiif"and an exhibit notebook consisting of sixteen exhibits offered by the Defendant.
The Court makes the following Findings of Fact, Conclusions of Law and Judgment:

FINDINGS OF FACT

1. In this procceding, Plaintiff, Téwn of Apex, has invoked the process of eminent
domain to take a forty fool wide sewer easement consisting of 6,256 square feet in front of
Defendant's residential house.

2. The stated reason in the Complaint for the condemnation action was for the public
use for sanitary sewer and sewer facilities and other facilities described in the Complaint and

appurtenances thereto, 1o improve the public utility system of the Town of Apex.
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3. Within the Answer filed by Beverly L. Rubin, she asserted as a defense to the
Complaint. that the Town of Apex did not have (he right to take any of her property interests
under the General Statutes in North Carolina and the North Carolina Constitution or the United
States Constitution,

4, As carly as May 19, 2015, less than a month after the condemnation lawsuit was
filed, a letter was sent to counsel for the Town of Apex, informing the Town that Ms. Rubin
intended to challenge the right to take the sanitary sewer easement by the Town of Apex.

5. During the pendency of this action, the current owner of the land that benefitted
from the eminent domain proceeding, has continued to develop the property.

6. On March 3, 2015, the Apex Town Council approved on a 3 to 2 vote a
Resolution Authorizing Eminent Domain Proceedings To Acquire A Sewer Easement.

7. FFor ninc months prior to the passage of the Resolution, Brad Zadell, a private
developer, requested that the Town of Apex condemn Defendant’s property so that land that his
company owned could be connccted to a sewer line thereby substantially increasing the value of
land.

8. During the entire time that Mr. Zadell’s company owned the land that he wanted
to be served by sewer, nobody lived on the land and no infrastructure had been installed on the
property.

9. That prior to the Town of Apex’s Resolution, Mr. Zadell had multiple
comlmnicatiéns with Public Works and Utilities Director, Timothy Donnelly, pressuring Mr.
Donnelly to have the Town acquire a sewer easement actoss Ms. Rubin’s property.

10 That it was Timothy Donnelly who presented the matter to the Town Council in

closed session, requesting authorization for the Town to obtain the sewer casement.
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11 That prior to the matter being presented to the Town Council for discussion and a
vole, the Town of Apex prepared a contract between the Town and Mr, Zadell’s company
entitled “Unilateral Offer to Pay Condemnation Award, Expenses, and Costs”, On February 10,
2015, Mr. Zadell on behalf of his company agreed to be responsible for all costs and expenses
related to the Town's use of its eminent domain powers 1o obtain a sanitary sewer easement
across Defendant’s property for the benefit of Mr. Zadell’s company.

12. Therefore, the members of the Town staff and attorneys for the Town prepared a
contract discussing “a condemnation action filed by the Town in Wake County Superior Court in
which action the Town seeks to condemn the easement shown on the plat attached hereto as
Fxhibit A™ before the Town Council ever met to consider a condemnation action or voted
authorizing such an action. Contained within the contract was a section entitled No Warranty of
Success which states:  “Promissor acknowledges and agrees that the Town has made no
representation, warranty, or guarantee that the Condemnation Action will be successful at
oblaining the casement sought in the Condemnation Action ...”

13, Then on February 26, 2015, also prior to the Town of Apex March 3, 2015,
council mecting to consider Mr. Donnelly’s request for the Town to use its powers of eminent
domain, a purchase contract was prepared in which Mr. Zadell’s company agreed to sell the
property that he had requested be connected to sewer for Two and a half Million dollars
($2.500,000) more than the original purchase price for the land.

14. Contained within the February 26, 2015 Agreement of Sale, is an Exhibit F which
states that: “"That the Town of Apex will initiate condemnation proceedings against the Rubin

property to condemn property for the sewer line to connect Arcadia West Subdivision with
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Riley’s Pond Subdivision. Seller, or an affiliate of Seller, will be financially responsible for the
costs and expenses of such condemnation.”

15, "There is no cvidence before this Court that, before the request of Mr. Zadell, the
Town of Apex had approved plans to expand sewer service to property later owned by Mr.
Zadell’s company.

CONCLUSION OF LAW

1 The Town of Apex is a municipal corporation with powers of eminent domain
that empower it o take private property through condemnation proceedings if such
condemnation is for “the public use or benefit.” The [public entity] can condemn property only
lor a public purpose and that it ca’nnot take the land of one property owner for the sole purpose of
providing scwer service for the private use of another, State Highway Commission v. Balts, 265
N.C. 346, 144 S.15.2d 126.

2. The determination of whether the copdemnor’s intended use of this land is for
“the public use or benefit” is a question of law for the Court, N.C. Gen. Stat. §136-108.

3. Iiven when that proposed taking is for a “public use or benefit,” the power of
condemnation may not be exercised in an arbitrary and capricious manner. While the legislature
has conferred the constitutional authority to delegate the right of eminent domain, and the right
to condemn property for public use for sewer facilities is part and parcel of that right, it is
limited, and may not be exercised arbitrarily and capriciously.

4. When the proposed taking of property is “for the public use for sanitary sewer and
sewer facilitics and other facilities described in the Complaint and appurtenances thereto, to
improve the public utility system of the Town of Apex” such purpose normally would be

sulficient to state a public use or benefit. Nonetheless, a case involving taking of private
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property cannot be considered in a vacuum and without regard to its factual history. Further, the
statute authorizing taking of private property must be strictly construed and, in a case in which
the landowner disputes that the taking is for a public purpose, ambiguities should be resolved in
favor of the owner whose property is being taken. The statutes authorizing eminent domain are
in derogation of common law, and are to be strictly construed in favor of the landowner whose
property is being taken, Cily of Charlotte v. McNeely, 8 N.C. App. 649, 175 S.E.2d 348 (1970)

5. In reaching this conclusion, the Court is cognizant that there is not a particularly
high threshold for the Plaintiffs stating of its basis for contending that the taking is for a public
purposc. Tlowever, the Court is convinced that the eminent domain statute and the Constitutions
of North Carolina and the United States require more than the Plaintiff simply stating it is for a
public usc and benefit. The facts of what lead up to the decision by the Town to use its powers
must be reviewed in determining whether it is in fact for the public or for a private land owner.
The Constitutions of the United States and of the State of North Carolina both prohibit the
arbitrary taking of privatc property without due process. U.S Constitution, Art. V; N.C.
Constitution. Art 1§19y accord, Hogan v. Alabama Power — Company, 351 So.2d 1378
(ALCULApp., 1977).

6. The paramount reason for the taking of the sewer easement is for a private interest
and the public’s interest are merely incidental. The request for access to sewer service arose
from the private interests of a private individual and his company, and not from any expansion of
the Town’s inlrastructure or public need. There is no evidence that without the repeated requests
of Mr. Zadell that the Town would ever have condemned an easement across Ms. Rubin’s

property. /ighway Comm. v. School, 276 N.C. 556, 562-63, 173 S.E.2d 909, 914 (1970).
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JUDGMENT
1. The Plaintiff’s claim to the Defendant’s property by Eminent Domain is null and
volid.
2. PlainlilT"s claim is dismissed, and the deposited fund shall be applied toward any

costs and/or fees awarded in this action, with the balance, if any, returned to Plaintiff

3. Defendant is the prevailing party, and is given leave to submit a petition for her
costs and allorney’s [ces as provided in Chapter 136.

4. No rulings made herein regarding Defendant’s claims for attorney’s fees under
N.C.Gen.Stal. §6-21.7, which ruling is reserved for later Judication upon Defendant’s submitting

a Motion in Support of such request.

gbgg\mbrms the Ca(/\day of @Cﬁ_“ 2016.
\QCZ:LU;(/ e, (_Q)\C[J//Q

Superior Court Judge Elaine M. O’Neal
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EXHIBIT B
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No. 410P18 TENTH DISTRICT

Supreme Court of Porth Carolina

TOWN OF APEX
v

BEVERLY L. RUBIN

From N.C, Court of Appeals
(17-955)
From Wake
( 15CVS5836 )

ORDER

The following order has been entered on the motion filed on the 20th of November 2018 by Plaintiff for
Temporaty Stay:

"Motion Dissolved by order of the Court in conference, this the 27th of March 2019."

s/ Earls, J.
For the Court

Upon consideration of the petition filed by Plaintiff on the 20th of November 2018 for Writ of Supersedeas of
the judgment of the Court of Appeals, the following order was entered and is hereby certified to the North Carolina

Court of Appeals:
"Denied by order of the Court in conference, this the 27th of March 2019."

s/ Earls, J.
For the Court

Upon consideration of the petition filed on the 20th of November 2018 by Plaintiff in this matter for discretionary
review of the decision of the North Carolina Court of Appeals pursuant to G.S. 7A-31, the following order was
entered and is hereby certified to the North Carolina Court of Appeals:

"Denied by order of the Court in conference, this the 27th of March 2019."
s/ Earls, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 9th day of April 2019.
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Amy L. Funderburk
Clerk, Supreme Court of North Carolina

A
M. C. Hackney}—
Assistant CI‘, Supreme Court Of North Carolina

Copy to:

North Carolina Court of Appeals

Mr. David P. Ferrell, Attorney at Law, For Town of Apex - (By Email)

Mr. Matthew Nis Leerberg, Attorney at Law, For Rubin, Beverly L. - (By Email)
Mr. Kenneth Haywood, For Rubin, Beverly L. - (By Email)

Mr. Troy D. Shelton, Attorney at Law, For Rubin, Beverly L. - (By Email)

West Publishing - (By Email)

Lexis-Nexis - (By Email)
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EXHIBIT C



Porth Carolin thurt of Appeals

DANIEL M. HORNE JR., Clerk

Fax: (919) 831-3615 Court of Appeals Building Mailing Address:
Web: https://lwww.nccourts.gov One West Morgan Street ’ P. 0. Box 2779
Raleigh, NC 27601 Raleigh, NC 27602

, (919) 831-3600
No. COA17-955-1
"TOWN OF APEX,

Plaintiff,
V.
BEVERLY L. RUBIN,
Defendant.
From Wake
15CVS5836
ORDER

PETITION FOR DISCRETIONARY REVIEW to review the decision of the North Carolina Court of
Appeals filed on the 20th of November 2018 was denied by order of the North Carolina Supreme Court on
the 9th day of April 2019, and same has been certified to the North Carolina Court of Appeals.

IT IS THEREFORE CERTIFIED to the Clerk of Superior Court, Wake County, North Carolina that the
North Carolina Supreme Gourt has denied the PETITION FOR DISCRETIONARY REVIEW filed by the

Plaintiff in this cause.

WITNESS my hand and official seal this the 10th day of April 2019.

- S

Daniel M. Horne Jr.
Clerk, North Carolina Court of Appeals

Copy to:
Mr. David P. Ferrell, Attorney at Law, For Town of Apex
Mr. Matthew Nis Leerberg, Attorney at Law, For Rubin, Beverly L.
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STATE OF NORTH CAROLINA = | |_ '~ 1IN THE GENERAL COURT OF JUSTICE
' SUPERIOR COURT DIVISION

COUNTY OF WAKE 15 CVS 5836
00 WY 1 P WS
TOWN OF APEX, .
n./C.5.b
Plaintiff, \(j/
Ao NOTICE OF HEARING

BEVERLY L. RUBIN,

Defendant.

PLEASE TAKE NOTICE that Defendant’s Motion to Enforce Judgment and Alternative
Petition for Writ of Mandamus will be heard during the May 20, 2019 session of Civil Superior
Court with the specific time and date to be selected by the Court during calendar call at 10:00 a.m.
on Monday, May 20, 2019, at the Wake County Courthouse, 316 Fayetteville Street, Courtroom
10-C Raleigh, North Carolina, 27602,

This the 16th day of May, 2019.

FOX ROTHSCHILD LLP

Matthew Nis Loerbery

N.C. Bar No. 35406
mlcerberg@foxrothschild.com
Troy D. Shelton

N.C. Bar No. 48070
tsheltont@foxrothschild.com
434 Fayetteville Street, Suite 2800
Post Office Box 27525 (27611)
Raleigh, NC 27601

Telephone: (919) 755-8700
Facsimile: (919) 755-8800
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HOWARD, STALLINGS, FROM,
ATKINS, ANGELL & DAVIS, P.A.

Kenneth C. Haywood

N.C. Bar. No. 19066
KHaywoodi@hsh.com

5410 Trinity Road, Suite 210
Post Office Box 12347 (276053)
Raleigh, NC 27607

Telephone: (919) 821-7700
Facsimile: (919) 821-7703
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a truc and correct copy of the Notice of Hearing was
served by e-mail and United States mail, first-class postage pre-paid, and addressed as follows:

David P. Ferrell

Nexsen Pruet PLLC

4141 Parklake Avenue, Suite 200
Raleigh, North Carolina 27612
DFerrell@nexsenpruet.com

This the 16th day of May, 2019, ;I 2 2‘]’_, A

Matthew Nis Leerberg
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STATE OF NORTH CAROLINA  ~ IN THE GENERAL COURT OF JUSTICE

o' wa i . .. SUPERIOR COURT DIVISION
WAKE COUNTY SRS PR Y 19-CVS-6295
TOWN OF APEX, s oy L
)
Plaintiff, )
)
V. )
)
BEVERLY L. RUBIN, )
) {
Defendant, ) -/
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY 15-CVS-5836
)
TOWN OF APEX, )
)
Plaintiff, )
V. )
)
BEVERLY L. RUBIN, )
)
Defendant. )
ORDER

THESE CAUSES coming on for hearing and being heard by the Honorable G. Bryan
| Collins, Superior Court Judge Presiding at the May 20, 2019 Civil Session of Superior Court in
Wake County, North Carolina, in the above-referenced caption matters; upon the Plaintiff’s
Motion for Preliminary Injunction and Defendant’s Motion to Dismiss in Case No. 19-CVS-
6295, and Defendant’s Motion to Enforce Judgment and Alternative Petition For Writ Of
Mandamus in Case No. 15-CVS-5836 (referred to collectively as “Motions”). Plaintiff was

represented by David P. Ferrell and Norman W. Shearin and Defendant was represented by
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Kenneth C. Haywood and Matthew Nis Leerberg, The Court, having reviewed the pleadings, the
Motions and exhibits, and the arguments of counsel, hereby takes the Motions under advisement;
and enters the following interim Order pursuant to the Court’s inherent authority and pursuant to
N.C. Gen. Stat. § 136-114;

1. All litigation in Case Nos. 19-CVS-6295 and 15-CVS-5836 and the cases
themselves are hereby stayed through and including July 15, 2019;

2 Although the Court expressly reserves any ruling and has not ruled on Plaintiff’s
request for an injunction, the Court orders Defendant, her attorneys, and agents not to take any
action to remove, disturb, or stop the use of the Plaintiff’s existing underground sewer line and
casing which crosses the Property through and including July 15, 2019;

3. The parties are required to hold a mediation in accordance with the Rules of
Mediated Settlement Conferences in Superior Court Civil Actions on or before July 15, 2019.
The mediation shall cover all issues in dispute between the parties in the two cases referenced
herein. The parties inform the Court that they have selected Bob Beason as their mediator and
that Mr. Beason is available to conduct the mediation on or before July 15,2019;

4, The parties are required to inform the Court on or before July 15, 2019 as to
whether the matter settled at mediation. The parties and their attorneys are not to inform the
Court of any offers or counteroffers that were made during the mediation.

SO ORDERED.
in
This the l 3 day of June, 2019.

W] Ao —

G. Bryan (®llins
Superior Court Judge Presiding
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ELED
STATE OF NORTH CAROLINA 0 o\ . 12 IN THE GENERAL COURT OF JUSTICE
WIEUG 30 Pa ke SUPERIOR COURT DIVISION
WAKE COUNTY s ST BN 15-CVS-5836
oy
TOWN OF APEX, )
)
Plaintiff, ) MOTION FOR RELIEF FROM
\£ ; JUDGMENT
BEVERLY L. RUBIN, ) (OTHR]
)
Defendant. )

NOW COMES Plaintiff Town of Apex (“Town”) and hereby moves the court pursuant to
Rule 60 of the Rules of Civil Procedure to grant it relief from the final judgment entered herein on
18 October 2016 (“Judgment”). In support thereof, Town shows unto the court as follows:

L. The Judgment adjudicated as null and void and dismissed the Town’s eminent
domain claim for acquisition of a sewer easement across property owned by the Defendant Beverly
L. Rubin (“Rubin”). The legal basis for the Judgment dismissing the condemnation was that the
primary purpose for the taking was to benefit a private interest and therefore no sufficient public
purpose existed for the taking.

2. Prior to the entry of the Judgment the Town had constructed, using the bore method,
an underground sewer line across Rubin’s property. The eight (8) inch, 151 foot long gravity flow
sewer line was installed at a depth of eighteen (18) feet and placed inside an eighteen (18) inch
steel casing (“Project”). The casing was inserted and physically invaded Rubin’s property on 27

July 2015.

C:\NRPortb\NPRALI\DFERRELL\1357514_4.docx
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3. The Project constituted a physical invasion and inverse condemnation of a sewer
line easement on Rubin’s property. The Town acquired ownership of the sewer line easement on
27 July 2015.

4. The Project remains in place, is in use, and serves approximately 50 residential
homes and/or lots located in subdivisions in the Town. The Project was designed and constructed
with the capacity to serve yet to be developed properties in the Town. Rubin did not attempt to
enjoin the Town at any point, but stood by and observed while the Town constructed the Project
and further obligated itself to provide and provided sewer service to its citizens.

5. The inverse taking of an easement for the sewer line occurred approximately 15
months BEFORE the Judgment was entered. The acquisition of the easement by inverse
condemnation rendered the Judgment moot. The sewer easement had already been inversely taken
on 27 July 2015. The dismissal of the condemnation proceeding had no effect on the rights
inversely taken. Nicholson v Thom, 236 N.C. App. 308, 317, 763 S.E.2d. 772, 779 (2014) (Issue
is moot when question in controversy is no longer at issue).

6. Since the Judgment was entered, the North Carolina Supreme Court has held that
public use or purpose is not an element of an inverse condemnation claim. Wilkie v. City of Boiling
Spring Lakes, 370 N.C. 540, 809 S.E.2d 853 (2018). The sole remedy for an inverse taking is
compensation. McAdoo v. City of Greensboro, 91 N.C. App. 570, 372 S.E.2d 742 (2001). The
sole inverse condemnation statutory remedy available to Rubin is not dependent upon taking or
using for a public purpose. Wilkie v. City of Boiling Spring Lakes, supra. As a result of the Wilkie
holding by the Supreme Court coupled with the inverse taking of the sewer easement by the
installation of the underground sewer line én 27 July 2015, the legal basis for the Judgment no

longer exists. Rule 60(b)(6) may be properly employed to grant relief from a judgment affected

C:ANRPortbANPRALI\DFERRELILA1357514_4.docx
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by a subsequent change in the law. McNeil v. Hicks, 119 N.C. App. 579, 580-81, 459 S.E.2d. 47,
48 (1995).

v/ The sewer easement is the subject of the captioned condemnation. The inverse
condemnation of the sewer easement on 27 July 2015 transferred title to the easement to the Town.
On and after 27 July 2015 the Town owned the sewer easement. The transfer of easement rights
and the Town’s ownership thereof occurred prior to the entry of the Judgment on 18 October 2016.
Consequently, the trial court had no jurisdiction over the subject matter of the condemnation at the
time of the entry of the Judgment. The absence of jurisdiction means the Judgment is void. A void
judgment is a legal nullity. Clark v. Carolina Homes, 189 N.C. 703, 128 S.E.2d 20 (1925);
Woodleif, Shuford NC Civil Practice and Procedure § 60:7 (2017). Therefore, the Town is entitled
to relief from the Judgment pursuant to Rule 60(b)(4).

8. A condemnor cannot exercise its power of eminent domain to condemn property
rights that it already owns. VEPCO v. S. D. King, 259 N.C. 219, 130 S.E.2d 318 (1963). No
jurisdiction is afforded the court to allow the taking by a condemnor of its own property rights.
Id.; Inre Simmons, S N.C. App 81, 167 S.E.2d 857 (1969).

9. By motion filed herein on 10 April 2019, Rubin seeks, inter alia, removal of the
Town’s sewer line. (Motion is incorporated by reference.). Rubin asserts in her motion that the
Judgment entitles her to such mandatory injunctive relief. However, the Town’s power of eminent
domain insulates it from Rubin’s claim that she is entitled to mandatory injunctive relief to remove
the sewer pipe. McAdoo v. City of Greensboro, supra. The exclusive rémedy to which Rubin is
entitled for inverse condemnation is compensation. Id., Wilkie v. City of Boiling Lakes, supra.

10.  Inverse condemnation provides Rubin an adequate remedy for obtaining just

compensation due to the Town’s limited waiver of its defense of statute of limitations solely as a

C:\NRPortbANPRALI\DFERRELIL\1357514_4.docx
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easement not be removed from Rubin’s property.

bar to Rubin’s claim for just compensation for the easement acquired by inverse condemnation, as

described and asserted in the Town’s First Amended Complaint filed on 30 August 2019 in 19-

WHEREFORE, the Town respectfully requests the Court to grant it relief from the

prospective application of the 18 October 2017 Judgment, and specifically that the sewer line and

Respectfully submitted, this the 3 6 day of August, 2019.

PR

David P. Ferrell

N.C. State Bar No.: 23097
dferrell@nexsenpruet.com
Norman W. Shearin

N.C. State Bar No.: 3956
nshearin@nexsenpruet.com
Nexsen Pruet PLLC

4141 Parklake Avenue, Suite 200
Raleigh, NC 27612

Telephone: (919) 755-1800
Facsimile: (919) 890-4540
Attorney for Plaintiff Town of Apex

C:\NRPortbANPRALI\DFERRELL\1357514_4.docx
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served a copy of the foregoing
MOTION FOR RELIEF FROM JUDGMENT upon the parties by depositing the same in the
United States mail, first class postage prepaid, addressed as follows:

Matthew Nis Leerberg Kenneth C. Haywood
Fox Rothschild LLP Howard Stalling, From, Atkins, Angell & Davis,
PO Box 27525 P.A.
Raleigh, North Carolina 27611 PO Box 12347
Fax: 919-755-8800 Raleigh, NC 27605
' Fax: 919-821-7703
This thed ® ¢
isthe® ~  day of August, 2019.

(. [l

David P. Ferrell

C:\NRPortbANPRALI\DFERRELL\1357514_4.docx



-R 150 -

STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY 15-CVS-5836
)
TOWN OF APEX, )
)
Plaintiff, )
V. ; NOTICE OF HEARING
BEVERLY L. RUBIN, )
)
Defendant. )

NOW COMES Plaintiff the Town of Apex, by and through Counsel, and hereby gives
notice to all parties that Plaintiff’s Motion for Relief from Judgment will be heard at the Wake
County Courthouse, 316 Fayetteville Street, Raleigh, North Carolina, 27601, on Monday,
December 16, 2019 at 10:00 a.m., or as soon thereafter as the matter may be heard. Defendant’s
Motion to Enforce Judgment and Alternative Petition for Writ of Mandamus Which was
previously heard by the Court and which the Court has under advisement may also be discussed

at this hearing. ‘
(k
This the l day of October, 2019.

(. Frntl

David P. Ferrell

N.C. State Bar No. 23097
DFerrell@nexsenpruet.com
Norman W. Shearin

N.C. State Bar No. 3956
NShearin@nexsenpruet.com
Nexsen Pruet PLLC

4141 Parklake Ave., Ste 200
Raleigh, NC 27612
Telephone: (919) 573-7421
Facsimile: (919) 890-4540
Attorneys for Plaintiff Town of Apex

NPRALI:1404619.1
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served a copy of the foregoing
NOTICE OF HEARING upon the parties by depositing the same in the United States mail, first
class postage prepaid, addressed as follows:

Matthew Nis Leerberg - Kenneth C. Haywood

Fox Rothschild LLP Howard Stalling, From, Atkins, Angell &
PO Box 27525 Davis, P.A. '
Raleigh, North Carolina 27611 PO Box 12347

Fax: 919-755-8800 Raleigh, NC 27605

Fax: 919-821-7703

David P. Ferrell

W
This the (7 ~ day of October, 2019.

NPRAL1:1404619.1
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE F E é_ e 15 CVS 5836
W W
TOWN OF APEX,
. 2018 DEC -u M 4 38
Plaintiff,
WAKE CO., ¢.5.C
V8. _ NOTICE OF HEARING

BEVERLY L. RUBIN, By EE

Defendant.

PLEASE TAKE NOTICE that Defendant’s Motion to Enforce J udgment and Alternative
Petition for Writ of Mandamus will be heard during the December 16, 2019 session of Civil
Superior Court with the specific time and date to be selected by the Court during calendar call at
10:00 am. on Monday, December 16, 2019, at the Wake County Courthouse, 316 Fayetteville
Street, Raleigh, North, Carolina, 27602,

7//
This the day of December, 2019.

FOX ROTHSCHILD LLP

Matthew Nis Leerberg N

N.C. Bar No. 35406
mleerberg@foxrothschild.com
Troy D. Shelton

N.C. Bar No. 48070

434 Fayetteville Street, Suite 2800
Post Office Box 27525 (27611)
Raleigh, NC 27601

Telephone: (919) 755-8700
Facsimile: (919) 755-8800
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HOWARD, STALLINGS, FROM,
ATKINS, ANGELL & DAVIS, P.A.

Kenneth C. Haywood
N.C. Bar. No. 19066
KHaywood@hsfh.com

5410 Trinity Road, Suite 210
Post Office Box 12347 (27605)
Raleigh, NC 27607

Telephone: (919) 821-7700
Facsimile: (919) 821-7703
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the Notice of Hearing was
served by e-mail and United States mail, first-class postage pre-paid, and addressed as follows:

David P. Ferrell

Nexsen Pruet PLLC

4141 Parklake Avenue, Suite 200
Raleigh, North Carolina 27612

DFerrell@nexsenpruet.com

This the 2 day of December, 2019,

Matthew Nis Leerberg ™\
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FILED
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
200 20 M 33 SUPERIOR COURT DIVISION
WAKE COUNTY ... 15-CVS-5836
AL T S Gl R N O« 3 O
)
TOWN OF APEX, )
Plaintiff 3 ORDER DENYING DEFENDANT’S
o ’ ) MOTION TO ENFORCE JUDGMENT AND
‘ ) ALTERNATIVE PETITION FOR WRIT OF
BEVERLY L. RUBIN, ) MANDAMUS
)
Defendant. )

THIS CAUSE coming on for hearing and being heard on January 9, 2020 by the Honorable
G. Bryan Collins, Superior Court Judge Presiding at the January 6, 2020 Civil Session of Wake
County Superior Court upon motion of the Defendant Beverly L. Rubin (“Defendant” or “Rubin”)
to enforce judgment and alternative petition for writ of mandamus (“Motion”). Plaintiff Town of
Apex (“Plaintiff” or “Town”) was represented by David P. Ferrell of Nexsen Pruet, PLLC; the
Defendant was represented by Kenneth C. Haywood and B. Joan Davis of Howard, Stallings,
From, Atkins, Angell & Davis, P.A. and Matthew Nis Leerberg of Fox Rothschild LLP. It
appearing to the Court from a review of the pleadings, the judgment, legal memoranda and
arguments of counsel for the parties, that the Motion should be DENIED. The Court makes the
following:

FINDINGS OF FACT

1. Defendant asks the Court to enforce the 18 October 2016 Judgment by entering an

order requiring the Town to permanently remove the sewer line the Town installed under

Defendant’s property.

C:\NRPortb\NPRALI\DFERRELL\1452084_4.docx
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2. The only relief granted to Defendant by the Judgment filed herein on 18 October
2016 (“Judgment”) is the dismissal of the Town’s condemnation claim as null and void on the
grounds that the paramount reason for the taking of the sewer easement described in the complaint
was for a private purpose and the public’s interest was merely incidental. The Judgment rendered
the complaint and declaration of taking herein a nullity.

3. The Judgment does not order the Town to perform any specific act, including but
not limited to removal of the underground sewer line.

4. Defendant did not plead any claim for relief entitling her to the relief requested in
the Motion. Defendant could have requested the Court grant her injunctive relief before the sewer
pipe was installed under her property, but she did not do so. Defendant did not request injunctive
relief from the Court prior to the installation of the sewer line to prevent construction, did not
request injunctive relief to close or remove the sewer line in her answer, and did not request
injunctive relief to close or remove the sewer pipe at the all other issues hearing before the Court.

S. Although the sewer pipe had been installed for approximately one year prior to the
all other issues hearing and the Court received testimony and evidence regarding the installation
of the sewer pipe at the all other issues hearing, the Judgment does not address the actual
installation, maintenance and use of the sewer pipe under Defendant’s property and does not
require removal.

6. The captioned action is not a declaratory judgment action.

7. The Judgment does not order the Town to do any of the acts specified in Rule 70
of the Rules of Civil Procedure.

8. The Judgment does not require the return or delivery of real property as per N.C.

Gen. Stat. § 1-302.

C:\NRPortbA\NPRALI\DFERRELL\1452084_4.docx
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9. Defendant has failed to establish that she has a clear legal right to demand removal
of the sewer line and that the Town is under a plainly defined, positive legal duty to remove it.

10.  Defendant’s request for enforcement of the Judgment is not procedural in nature
and does not relate to the mode or manner of conducting this action as contemplated in N.C. Gen.
Stat. § 136-114, but is essentially a request for mandatory injunctive relief.

11.  On or about 27 July 2015 the Town constructed an underground sewer line 18 feet
under the entire width of a narrow portion of Rubin’s property. The bore method was employed
so as not to disturb the surface of Defendant’s property, and to eliminate the necessity to access
the surface of her property to install or maintain the sewer pipe. The eight (8) inch, 156 foot long
gravity flow sewer line was installed at a depth of eighteen (18) feet and placed inside an eighteen
(18) inch steel casing. During construction, bore pits were dug on each side of Defendant’s
property, the casing was inserted then the sewer pipe was installed. No manholes were dug or are
currently on the Defendant’s property. A 10-foot wide Town underground sanitary sewer easement
was sufficient given the use of the bore method by the Town.

12. Given the Court’s dismissal of the original condemnation complaint as null and
void, the installation of the underground sewer line was a physical invasion and taking of
Defendant’s property by the Town not subject to a condemnation complaint, and thus was an
inverse condemnation of an underground sewer easement.

13. A determination of the extent of the Town’s rights in its inversely condemned
easement would be determined in a separate proceeding.

14. The sewer line was installed prior to the entry of the Judgment, remains in place

and in use, and serves approximately fifty (50) residential homes and/or lots in the Riley’s Pond
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-R 158 -

Subdivision, a duly annexed, rezoned, and approved single-family residential subdivision within
the Town’s limits.

Based upon the foregoing FINDINGS OF FACT, the Court draws the following:

CONCLUSIONS OF LAW

1. The Judgment does not afford to Defendant any of the relief which she seeks in the
Motion. State Highway Commission v. Thornton, 271 N.C. 227, 156 S.E.2d 248 (1967).

2. The Judgment does not order the Town to do any of the acts specified in Rule 70
of the Rules of Civil Procedure.

3. The Judgment does not require the return or delivery of real property as per N.C.
Gen. Stat. § 1-302.

4. A declaratory judgment action may not be commenced by a motion in the cause.
Supplemental relief under N.C. Gen. Stat. § 1-259 is unavailable to Defendant in this action. Home
Health and Hospice Care, Inc. v. Meyer, 88 N.C.App. 257, 362 S.E.2d 870 (1987)

5. The Town cannot be held in contempt for failing to remove the underground sewer
line. The Judgment does not expressly or specifically order removal. In addition, the Motion fails
to satisfy the statutory requirement that it be supported by a sworn statement or affidavit. See N.C.
Gen. Stat. § SA-23(al).

6. N.C. Gen. Stat. § 136-114 is not a valid basis for the Court to order removal of the
sewer pipe under the facts and circumstances of this case. Defendant’s request for enforcement of
the Judgment is not procedural in nature and does not relate to the mode or manner of conducting
this action, but is essentially a request for mandatory injunctive relief.

7. A writ of mandamus is inappropriate because Defendant has failed to show that she

has a clear legal right to demand removal of the sewer line and that the Town is under a plainly
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defined, positive legal duty to remove it. Mandamus is appropriate to compel the performance of
a ministerial act but not to establish a legal right. Meares v. Town of Beaufort, 193 N.C. App. 49,
667 S.E.2d 224 (2008); Mears v. Board of Education, 214 N.C. 89, 91, 197 S.E. 752, 753 (1938).

8. The Court has the inherent authority to enforce its own orders. However, the Court
is not authorized to and refuses to expand this Judgment beyond its terms, read in additional terms,
and/or order mandatory injunctive relief that Defendant did not request or plead. State Highway
Commission v. Thornton, 271 N.C. 227, 156 S.E.2d 248 (1967).

9. Regardless of the Court’s authority, the Court does not read the Judgment the way
Defendant suggests and the Court does not agree the Judgment expressly or implicitly requires
removal of the sewer line. Defendant could have requested the Court grant her injunctive relief
before the sewer pipe was installed under her property, but she did not do so. The Court will not
now require the Town to remove the sewer line.

10. " ‘[IJnverse condemnation [ | [is] a term often used to designate “a cause of action
against a governmental defendant to recover the value of property which has been taken in fact by
the governmental defendant, even though no formal exercise of the power of eminent domain has
been attempted by the taking agency.” " Wilkie v City of Boiling Springs, 370 N.C. 540, 552, 809
S.E.2d 853, 861-862 (2018)(quoting C'ity of Charlotte v. Spratt, 263 N.C. 656, 662-663, 140 S.E.
2d 341.346 (1965)).

11. Given the Court’s dismissal of the condemnation complaint as null and void, the
installation of the underground sewer line by the Town on 27 July 2015 was a taking of
Defendant’s property by the Town that was not subject to a condemnation complaint, and thus was

an inverse condemnation of an underground sewer easement. N.C. Gen. Stat. Section 136-111;
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N.C. Gen. Stat. Section 40A-51; Wilkie v City of Boiling Springs, 370 N.C. 540, 809 S.E.2d 853
(2018); McAdoo v. City of Greensboro, 91 N.C. App. 570,372 S.E.2d 742 (1988).

12.  Asour North Carolina Supreme Court held, public use or purpose is not an element
of an inverse condemnation claim. The inverse condemnation remedy is not dependent upon
taking or using for a public use. Wilkie v. City of Boiling Spring Lakes, 370 N.C. 540, 809 S.E.2d
853 (2018).

13.  Defendant’s allegations that the condemnation complaint resulted in a
constitutional violation and Defendant’s comments about fairness do not support or provide a basis
for the granting of the Motion. Further, the Supreme Court in Wilkie, in spite of addressing
constitutional issues with condemnations, held that a landowner has a claim for just compensation
regardless of whether a taking is for a public or private purpose. The Supreme Court did not state
that the landowner had a claim for permanent injunctive relief. Where there is an adequate remedy
at law, injunctive relief, which is what Defendant seeks, will not be granted.

14. Defendant has an adequate remedy at law—i.e. compensation for inverse
condemnation. N.C. Gen. Stat. Section 136-111; N.C. Gen. Stat. Section 40A-51; McAdoo v. City
of Greensboro, 91 N.C. App. 570, 372 S.E.2d 742 (1988). The Town’s pending declaratory
judgment action with case number 19 CVS 6295 provides Defendant an avenue to pursue her
remedy at law for the inverse condemnation of the sewer easement — compensation.

15.  As such, the Court declines to enforce the Judgment as Defendant requests and
declines to issue a writ of mandamus.

IT IS THEREFORE ORDERED that the Defendant’s Motion to Enforce Judgment and
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Alternative Petition for Writ of Mandamus be and is hereby DENIED.

This the ’ j Lhay of January, 2020.
%//VVL {('7

G. Brya{ﬁollins
SuperiotCourt Judge Presiding
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FILED
STATE OF NORTH CAROLINA [NJJ1E GENERAL COURT OF JUSTICE
20 N 21 MM 33 QUPERIOR COURT DIVISION
WAKE COUNTY o 15-CVS-5836
)
TOWN OF APEX, )
)
Plaintiff, ) ORDER GRANTING PLAINTIFF’S
v. ) MOTION FOR
) RELIEF FROM JUDGMENT
BEVERLY L. RUBIN, )
)
Defendant. )

THIS CAUSE coming on for hearing and being heard on January 9, 2020 by the Honorable
G. Bryan Collins, Superior Court Judge Presiding at the January 6, 2020 Civil Session of Wake
County Superior Court upon the motion of the Plaintiff Town of Apex (“Plaintiff” or “Town”) for
relief from judgment pursuant to Rule 60 of the Rules of Civil Procedure, specifically to grant the
Town relief from the prospective application of the Judgment as it relates to a challenge or
objection to the existence of the underground sewer pipe and corresponding inversely condemned
easement on Defendant’s property, including Defendant’s request for removal of the underground
sewer pipe (“Motion”). Plaintiff was represented by David P. Ferrell of Nexsen Pruet, PLLC; the
Defendant was represented by Kenneth C. Haywood and B. Joan Davis of Howard, Stallings,
From, Atkins, Angell & Davis, P.A. and Matthew Nis Leerberg of Fox Rothschild LLP. It
appearing to the Court from a review of the motion, the pleadings, and legal memoranda and
arguments of counsel for the parties, that, in the Court’s discretion, the Motion should be

GRANTED. The Court makes the following:
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FINDINGS OF FACT

1. Defendant asks the Court to rely on the 18 October 2016 Judgment and require the
Town to permanently remove the sewer line the Town installed under Defendant’s property.

2 The only relief granted to Defendant by the Judgment filed herein on 18 October
2016 (“Judgment™) is the dismissal of the Town’s condemnation claim as null and void on the
grounds that the paramount reason for the taking of the sewer easement described in the complaint
was for a private purpose and the public’s interest was merely incidental. The Judgment rendered
the complaint and declaration of taking herein a nullity.

3. The Judgment does not order the Town to perform any specific act, including but
not limited to removal of the underground sewer line.

4. Defendant did not seek injunctive relief in the original condemnation action, did
not seek an injunction before the sewer pipe was installed, did not request injunctive relief at the
all other issues hearing, and the Judgment did not include an award of injunctive relief.

S. Prior to the entry of the Judgment the Town had constructed, using the bore method,
an underground sewer line across Defendant’s property. The eight (8) inch, 156 foot long gravity
flow sewer line was installed at a depth of eighteen (18) feet and placed inside an eighteen (18)
inch steel casing (“Project”). The casing was inserted and physically invaded Rubin’s property on
27 July 2015. By the installation of the underground sewer line on or about 27 July 2015, the Town
physically invaded Defendant’s property and thereby inversely condemned an underground sewer
easement.

6. Although the sewer pipe had been installed for approximately one year prior to the
all other issues hearing and the Court received testimony and evidence regarding the installation

of the sewer pipe at the all other issues hearing, the Judgment does not address the actual
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installation, maintenance and use of the sewer pipe under Defendant’s property and does not
require removal.

7. The sewer line was installed prior to the entry of the Judgment, remains in place
and in use, and serves approximately fifty (50) residential homes and/or lots in the Riley’s Pond
Subdivision, a duly annexed, rezoned, and approved single-family residential subdivision within
the Town’s limits.

8. The Town is not seeking relief from the Judgment as it relates to the application of
the Judgment to the original condemnation complaint. The Town requests the Court exercise its
discretion under Rule 60 and grant the Town relief from the prospective application of the
Judgment as it relates to the existence of the underground sewer pipe and corresponding inversely
condemned easement on Defendant’s property.

9. When the trial court entered the Judgment, the Town had already constructed the
sewer pipe and taken the sewer easement by inverse condemnation. When the easement was taken
on 27 July 2015, all rights therein were acquired by the Town.

10. The issue of whether the Town could maintain a sewer line across Defendant’s
property no longer existed at the time that Judgment was entered. Defendant did not seek an
injunction prior to construction and the Town had already constructed the sewer easement.

11.  Further, the Judgment found the original condemnation complaint null and void
and dismissed it; it is as if it was never filed. Therefore, the Town physically invaded Defendant’s
property to construct a public sewer pipe on 27 July 2015 without a condemnation action — which
under North Carolina law is an inverse taking.

12. Defendant alleges that the Town took the sewer easement on her property for a

private purpose and thus lacked authority to take her property. However, public purpose is not an
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element of inverse condemnation. Moreover, Town acquired ownership of the sewer easement on
27 July 2015 prior to entry of the Judgment.
Based upon the foregoing FINDINGS OF FACT, the Court draws the following:
CONCLUSIONS OF LAW

1. “Where a final judgment or order has been entered in a particular case, Rule 60(b)
will nevertheless allow for a party to obtain relief from that judgment or order ‘[o]n motion and
upon such terms as are just[.]”” N.C. Dept. of Trans. v. Laxmi Hotels of Spring Lake, Inc., 817
S.E.2d 62, 69 (2018) (citing N.C. Gen. Stat. § 1A-1, Rule 60(b) (2017)).

2. Rule 60(b) provides that “On motion and upon such terms as are just, the court may
relieve a party or his legal representative from a final judgment, order, or proceeding for the
following reasons: ... (4) [tJhe judgment is void...(6) [a]ny other reason justifying relief from the
operation of the judgment.” “‘The broad language of clause (6) gives the court ample power to
vacate judgments whenever such action is appropriate to accomplish justice.”” Id. at 71 (citing
Brady v. Chapel Hill, 277 N.C. 720, 723, 178 S.E.2d 446, 448 (1971)).

3. It is just and equitable to allow the Town relief from the prospective application of
the Judgment as it relates to the underground sewer pipe and corresponding easement.

4. Defendant’s failure to seek and obtain injunctive relief prior to the construction of
the sewer pipe and the Town’s acquisition of the sewer easement by inverse condemnation renders
the Judgment moot as to the installation of the sewer pipe and corresponding easement. State
Highway Commission v. Thornton, 271 N.C. 227, 156 S.E.2d 248 (1967).

5. The Judgment’s dismissal of the condemnation proceeding had no effect on the
rights inversely taken. Nicholson v. Thom, 236 N.C.App. 308, 317, 763 S.E.2d 772, 779 (2014)

(Issue is moot when question in controversy is no longer at issue).
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6. At the time of entry of the Judgment, the question of whether the Town had the
authority to condemn the sewer easement described in the original condemnation action was moot
— specifically as to the installation of the sewer pipe and inversely condemned easement.

7. Since the Judgment against the Town is moot, the Court grants the Town relief from
the prospective application of the Judgment as it relates to the existence of the underground sewer
pipe and corresponding easement on Defendant’s property.

8. The Judgment is void as it relates to the installed sewer pipe and corresponding
easement because the trial court did not have jurisdiction over theses issues at the time of the entry
of the Judgment. The issue of whether the Town could maintain a sewer line across Defendant’s
property no longer existed at the time that Judgment was entered. Defendant did not seek an
injunction prior to construction and the Town had already constructed the sewer easement. State
Highway Commission v. Thornton, 271 N.C. 227, 156 S.E.2d 248 (1967).

9. Further, the Judgment found the original condemnation complaint null and void
and dismissed it; it is as if it was never filed. Therefore, the Town physically invaded Defendant’s
property to construct a public sewer pipe on 27 July 2015 without a condemnation action — which
under North Carolina law is an inverse taking.

10. Prior to the entry of the Judgment on 18 October 2016, the Town had already
inversely taken and owned the sewer easement across Defendant’s property on 27 July 2015. Since
the sewer easement had been inversely taken prior to the entry of the Judgment, the court lacked
subject matter jurisdiction to enter the Judgment to the extent the Judgment is interpreted to
negatively affect the installed sewer pipe and corresponding easement.

11. The absence of jurisdiction means the Judgment is void. A void judgment is a legal

nullity. Clark v. Carolina Homes, 189 N.C. 703, 128 S.E.2d 20 (1925); Woodleif, Shuford NC
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Civil Practice and Procedure § 60:7 (2017). “A lack of jurisdiction or power in the court entering
the judgment always avoids the judgment.” Clark v. Carolina Homes, supra. at 23.

12. Since the Judgment against the Town is void as to Defendant’s challenge to the
installed sewer pipe and corresponding easement, the Town should be granted the prospective
relief from the Judgment pursuant to Rule 60(b)(4).

13.  In addition, the Town is given prospective relief from the judgment pursuant to
Rule 60(b)(6), as Rule 60(b)(6) may be properly employed to grant relief from a judgment affected
by a subsequent change in the law. McNeil v. Hicks, 119 N.C. App. 579, 580-81, 459 S.E.2d. 47,
48 (1995).

14.  In the Judgment, the Court stated that the paramount reason for the taking of the
sewer easement described in the complaint was for a private purpose and the public’s interest was
merely incidental. However, prior to entry of judgment, the Town had already constructed the
sewer pipe and acquired the sewer easement by inverse condemnation.

15.  In2018, the North Carolina Supreme Court reversed the Court of Appeals and ruled
that public use or purpose is not an element of an inverse condemnation claim. Wilkie v. City of
Boiling Spring Lakes, 370 N.C. 540, 809 S.E.2d 853 (2018). Rule 60(b)(6) may be properly
employed to grant relief from a judgment affected by a subsequent change in the law. McNeil v.
Hicks, 119 N.C.App. 579, 580-81, 459 S.E.2d 47, 48 (1995); Hamby v. Profile Products, LLC,
197 N.C.App 99, 676 S.E.2d 594 (2009)).

16.  As a result of the Wilkie decision from the Supreme Court, the legal basis for the
Judgment no longer exists to the extent the Judgment is interpreted to negatively affect the installed
sewer pipe and corresponding easement. Defendant alleges that the Town took the sewer easement

on her property for a private purpose and thus lacked authority to take her property. However,
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public purpose is not an element of inverse condemnation. Moreover, Town acquired ownership
of the sewer easement on 27 July 2015 prior to entry of the Judgment. All easement rights in the
property transferred to the Town and were owned by it prior to entry of Judgment. Consequently,
Town should be granted relief from Judgment.

17. Further, Thornton provides that no injunctive relief is available to Defendant.
Defendant’s only remedy is provided for at law. Id. at 236, 240. Before the Supreme Court reversed
the Court of Appeals in Wilkie, it appeared Defendant may not have an avenue to receive
compensation for the inverse taking. But the Supreme Court reversal and ruling clarified that
Defendant has a remedy at law — compensation for the inverse condemnation of the sewer
easement, as public use or benefit is not a requirement to maintain an inverse condemnation claim.
Wilkie. Defendant has an adequate remedy at law—i.e. compensation. N.C. Gen. Stat. § 136-111;
N.C. Gen. Stat. § 40A-51; McAdoo v. City of Greensboro, 91 N.C. App. 570, 372 S.E.2d 742
(1988).

IT IS THEREFORE ORDERED that, in the Court’s discretion, the Plaintiff’s Motion for
Relief from Judgment is hereby GRANTED, and

IT IS FURTHER ORDERED that the Judgment shall not have any prospective application
as it relates to a challenge or objection to the existence of the underground sewer pipe and
corresponding inversely condemned easement on Defendant’s property, including Defendant’s

request for removal of the underground sewer pipe.

i
This the 27 day of January, 2020.

g foy

G. Bryaﬁ/Collins
Superior Court Judge Presiding
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STATE OF NORTH CAROL%NA ~IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION
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TOWN OF APEX, c

Plaintiff, (

BEVERLY L. RUBIN,

(&5

v Case Number 15-CVS-5836

Defendant.

TOWN OF APEX,
Plaintiff,
V. Case Number 19-CVS-6295
BEVERLY L. RUBIN,

Defendant.
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NOTICE OF APPEAL
IN CASE NO. 15-CVS-5836

et e e et e e ok e ek
TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS:
Pursuant to Rule 3 of the North Carolina Rules of Appellate Procedure,
Plaintiff Beverly L. Rubin (“Appellant”) hereby gives Notice of Appeal to the
North Carolina Court of Appeals that she will seek appellate review of the

following orders of the Superior Court of Wake County:
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“Order Denying Defendant’s Motion to Enforce Judgment and
Alternative Petition for Writ of Mandamus,” which was signed on
17 January 2020 by the Honorable G. Bryan Collins and filed on
21 January 2020 in Wake County File No. 15-CVS-5836;

“Order Granting Plaintiffs Motion for Relief from Judgment,”
which was signed on 17 January 2020 by the Honorable G. Bryan
Collins and filed on 21 January 2020 in Wake County File No. 15-
CVS-5836;

“Order Denying Defendant’'s Motion to Dismiss,” which was
signed on 17 January 2020 by the Honorable G. Bryan Collins
and filed on 21 January 2020 in Wake County File No. 19-CVS.
6295; and

“Preliminary Injunction,” which was signed on 17 January 2020
by the Honorable G. Bryan Collins and filed on 21 J anuary 2020

in Wake County File No. 19-CVS-6295.

Respectfully submitted this the 29th day of January, 2020.

FOXROTHSCHILD LLP

o) ualthry
Matthew Nis Leerberg

N.C. State Bar No. 35406
mleerberg@foxrothschild.com

Troy D. Shelton
N.C. State Bar No. 48070
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tshelton@foxrothschild.com

434 Fayetteville Street, Suite 2800
Raleigh, NC 27601

Telephone: 919.755.8700
Facsimile: 919.755.8800

HOWARD, STALLINGS, FROM,
ATKINS, ANGELL & DAVIS, P.A

Kenneth C. Haywood

N.C. State Bar No. 19066
khaywood@hsfh.com

5410 Trinity Road, Suite 210
Raleigh, NC 27607
Telephone: 919.821.7700
Facsimile: 919.821.7703

Counsel for Defendant Beverly L. Rubin
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing “Notice of Appeal in Case No.
15-CVS-6836”" was served via U.S. Mail, postage prepaid, on the 29th day
of January, 2020, upon the following counsel of record:

David P. Ferrell

Norman W, Shearin

Nexsen Pruet, PLLC

4141 Parklake Avenue, Suite 200
Raleigh, NC 27612

Counsel for Plaintiff Town of Apex

T Quollen

Troy D. Shelton
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STATE OF NORTH CAROLINA' -IN 'I‘HWE GENERAL COURT OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION
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~

TOWN OF APEX,

s

Plaintiff,

i Case Number 15-CVS-5836

BEVERLY L. RUBIN,

Defendant.

TOWN OF APEX,
Plaintiff,
V. Case Number 19-CVS-6295
BEVERLY L. RUBIN,

Defendant.

LR o L R T L T T T L g PO TOP RO ROT I pOT

TRANSCRIPT DOCUMENTATION
IN CASE NO. 15-CVS-5836
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Pursuant to Rule 7(a)(1) of the North Carolina Rules of Appellate
Procedure, Defendant Beverly L. Rubin hereby files a copy of her agreement
with Meredith Taylor, Advantage Court Reporting, P.O. Box 61429, Raleigh,
North Carolina 27661 to contract for the transcription of the 9 January 2020
proceedings in this action before the Honorable G. Bryan Collins. Attached

hereto as Exhibit A is the letter agreement with Ms. Taylor.
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Appellant further gives notice that the Town of Apex previously
contracted for the production of the transcript of the 23 May 2019 hearing
before the Honorable G. Bryan Collins. Ms. Rubin obtained a copy for the
appeal from Angela M. Eisenhardt, Noteworthy Reporting Services, LLC, Post
Office Box 10328, Raleigh, North Carolina 27605.

Respectfully submitted this the 10th day of February, 2020.

FOX ROTHSCHILD LLP

Matthew Nis Leerlfefg

N.C. State Bar No. 35406
mleerberg@foxrothschild.com

Troy D. Shelton

N.C. State Bar No. 48070
tshelton@foxrothschild.com

434 Fayetteville Street, Suite 2800
Raleigh, NC 27601

Telephone: 919.755.8700
Facsimile: 919.755.8800

HOWARD, STALLINGS, FROM,
ATKINS, ANGELL & DAVIS, P.A

Kenneth C. Haywood

N.C. State Bar No. 19066
khaywood@hsfh.com

5410 Trinity Road, Suite 210
Raleigh, NC 27607
Telephone: 919.821.7700
Facsimile: 919.821.7703

Counsel for Defendant Beverly L. Rubin



-R 175 -

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing “Transcript Documentation in
Case No. 15-CVS-5836” was served via U.S. Mail, postage prepaid, on the
5th day of February, 2020, upon the following:

David P. Ferrell

Norman W. Shearin

Nexsen Pruet, PLLC

4141 Parklake Avenue, Suite 200
Raleigh, NC 27612

Counsel for Plaintiff Town of Apex

Meredith Taylor
Advantage Court Reporting
P.O. Box 61429

Raleigh, NC 27661

Court Reporter/Transcriptionist

Angela M. Eisenhardt

Noteworthy Reporting Services, LLC
P.O. Box 10328

Raleigh, NC 27605

NC AOC Approved Transcriptionist

A

Matthew Nis Leerbtﬂ'\"gr
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Fox Rothschild ws Exhibit A

ATTORNEYS AT LAW

O

434 Fayetteville Street

Suite 2800

Raleigh, NC 27601

Tel (819) 755-8700 Fax (919) 755-8800
www.foxrothschlld.com

MATT LEERBERG
Direct No: 919.755.8759
Email: M[ eetherg@Foxrothschild.com

January 28, 2020

VIA EMAIL: meredith@acr-nc.com

Meredith Taylor

Advantage Court Repotting
P.O. Box 61429

Raleigh, NC 27661

Re:  Town of Apex v. Beverly Rubin; Wake County File No. 15-CVS-5836 and
Town of Apex v. Beverly Rubing Wake County File No, 19-CVS-6295

Dear Meredith:

Per your email communications with Tammy Brogan, this letter confirms our contract on
behalf of Beverly Rubin for the transcript for the appeal in the above-referenced case. We have
agreed that you will prepare a complete transcript of the proceedings that took place in this case
as follows:

9 January 2020 — Proceedings before the Honorable G. Bryan
Collins

We have further agreed that we will pay your usual and customary fee for the expedited
transcript at the rate of $5.00 per page and that we may serve a copy of the transcript with our
proposed record on appeal.

Rule 7(b) of the North Carolina Rules of Appellate Procedure makes this transcript due in
electronic “PDF” format sixty days after service of this contract. However, you have agreed to
provide the transcript on an expedited two-week turnaround time and will provide the transcript
to us by Monday, February 10, 2020.

Please e-mail the completed transcript to mleerberg@foxrothschild.com.

A Pennsylvanla Limied Liability Parnership

California Colorado Delaware District of Columbia Florida Georgia lllinols Minnasota Nevada
New Jersey New York North Carolina Pennsylvania South Carolina Texas Virginia Washington
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) Fox Rothschild s

5] ATTORNEYS AT LAW

January 28, 2020
Page 2

Once the appeal is docketed in the Court of Appeals, we will provide you with a docketing
number so that you may electronically file the transcript with the North Carolina Court of Appeals,

If I can answer any questions, please feel free to call me at 919.755.8759. Thank you for
your help with this appeal. We appreciate your cooperation.

Sincerely,

77/

LU A
A\

Matt Leerberg

(

ML:tb
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

COUNTY OF WAKE SUPERIOR COURT DIVISION
15-CVS-5836
19-CVS-6295

TOWN OF APEX,
PLAINTIFF,

V.

BEVERLY RUBIN,

DEFENDANT.

CERTIFICATE OF DELIVERY

I, Linda S. Garrett, on behalf of Advantage Court Reporting, do hereby certify that on this date of
February 10, 2020, the hearing transcript heard on January 9, 2020, in the above-referenced matter was
delivered to the following parties:

Delivered/Emailed to:

Matt Leerberg
Fox Rothschild, LLP
mleerberg@foxrothschild.com

¢ &{(/7%(.' {Lj ;Zﬁszb
Linda S. Garrett
Advantage Court Reporting
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STATEMENT OF TRANSCRIPT OPTION

Per Rules 7(b) and 9(c) of the North Carolina Rules of Appellate
Procedure, the transcript of the 1 August 2016 hearing will be filed
electronically by Susan Gugig, Official Court Reporter. The transcript
consists of one volume and is numbered consecutively pages 1 through 110.
The parties may cite to the hearing transcript as (Aug. 2016 T p ).
Page and line references may be cited as p:1l-p:1l.

The transcript of the 5 January 2017 hearing will be filed
electronically by Judy Runes, Official Court Reporter. The transcript
consists of one volume and is numbered consecutively pages 1 through 89.
The parties may cite to the hearing transcript as (Jan. 2017 T p ).
Page and line references may be cited as p:1l-p:1l.

The transcript of the 23 May 2019 hearing will be filed electronically
by Angela Eisenhardt, Transcriptionist. The transcript consists of one
volume and is numbered consecutively pages 1 through 84. The parties
may cite to the hearing transcript as (May 2019 T p ). Page and line
references may be cited as p:1l-p:1l.

The transcript of the 9 January 2020 hearing will be filed
electronically by Meredith Taylor, Official Court Reporter and
Transcriptionist. The transcript consists of one volume and is numbered
consecutively pages 1 through 126. The parties may cite to the hearing
transcript as (Jan. 2020 T p ). Page and line references may be cited
as p:1l-p:1l.
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STATEMENT OF RULE 9(d) DOCUMENTARY EXHIBITS

Pursuant to Rule 9(d) of the North Carolina Rules of Appellate
Procedure, relevant briefs submitted by the parties to the trial tribunal are
submitted separately in a set of “Rule 9(d) Documentary Exhibits.” The
Rule 9(d) Documentary Exhibits consist of one volume, numbered Doc. Ex.
1 to Doc. Ex. 61 and will be filed electronically upon receipt of the docket
number for the appeal.

STATEMENT OF RULE 11(c) SUPPLEMENT

In accordance with Rules 9(a) and 11(c) of the North Carolina Rules
of Appellate Procedure, a Rule 11(c) Supplement to the Printed Record on
Appeal, consisting of two volumes, numbered R S (I) 188 to R S (II) 530,
will be filed electronically upon receipt of the docket number for the appeal.

The Rule 11(c) Supplement consists of documents that the parties
had differences of opinion on regarding relevance, but which the parties
agreed did not satisfy the Appellate Rule 11 criteria for judicial settlement.
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STIPULATIONS OF SERVICE AND SETTLEMENT OF RECORD

Counsel for the Plaintiff-Appellee and the Defendant-Appellant
stipulate as follows:

1.

The Notice of Appeal was timely filed and served on 29
January 2020.

Defendant-Appellant timely ordered the 9 January 2020
Transcript and filed her Transcript Documentation on 10
February 2020.

The proposed record on appeal was timely served on 16 March
2020.

On 15 April 2020, Appellee timely served objections and
amendments to the proposed record by facsimile, electronic,
and U.S. Mail. Because neither party filed a request for
judicial settlement by the 27 April 2020 deadline, the record on
appeal was deemed settled by operation of law on 27 April
2020.

Complete copies of the hearing transcripts were served with
the proposed record on appeal. The parties stipulate that
Defendant-Appellant need not re-serve copies of these
transcripts with the final record on appeal.

All captions, signatures, headings of papers, certificates of
service and the documents filed with the trial court that are
not necessary for an understanding of the appeal may be
omitted from the Record, except as required by Rule 9 of the
Rules of Appellate Procedure.

The parties stipulate that the following documents constitute
the agreed-upon record on appeal to be filed with the Clerk of
the Court of Appeals.

a. This printed record on appeal, consisting of pages 1 to
187;

b. The Rule 9(d) Documentary Exhibits, consisting of one
volumes, numbered Doc. Ex. 1 through Doc. Ex. 61 (an
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electronic copy will be uploaded upon receipt of the
docket number for the appeal);

v The Rule 11(c) Supplement to the Printed Record on
Appeal, consisting of two volumes, numbered R S (I) 188
to R S (IT) 530 (an electronic copy will be uploaded upon
receipt of the docket number for the appeal); and

d. The hearing transcripts described in the Statement of
Transcript option, (R p 179) (electronic copies of which
will be uploaded after this appeal is docketed).

This _14th day of May 2020.

For the Defendant-Appellant: FOXROTHSCHILD LLP

Matthew Nis Leerberg
Troy D. Shelton

HOWARD, STALLINGS, FROM,

ANGE@ P.A.

B. Joan Davis

For the Plaintiff-Appellee: NEXSEN PRUET, PLLC

(L Pl

David P. Ferrell
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DEFENDANT-APPELLANT’S
PROPOSED ISSUES ON APPEAL

Pursuant to Appellate Rule 10, Defendant-Appellant intends to
present the following proposed issues on appeal.

1. Did the trial court err by granting Plaintiff’s Rule 60(b) motion
in case number 15-CVS-5836?

2. Did the trial court err by denying Defendant’s motion to

enforce the judgment in case number 15-CVS-5836?
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STATEMENT OF DEPOSIT OF APPEAL BOND

I, Matthew Nis Leerberg, state that contemporaneously with the
filing of this Record on Appeal, I am depositing with the Clerk of the
Supreme Court of North Carolina a check for $250.00 on behalf of
Defendant-Appellant. This sum is deposited as an appeal bond, satisfying
the requirements of N.C. Gen. Stat. § 1-285.

This the _14th day of May 2020.

Matthew Nis Leerberg
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IDENTIFICATION OF COUNSEL FOR THE APPEAL

For the Defendant-Appellant:  Matthew Nis Leerberg
North Carolina Bar No. 35406
mleerberg@foxrothschild.com
Troy D. Shelton
North Carolina Bar No. 48070
tshelton@foxrothschild.com
FOX ROTHSCHILD LLP
P.O. Box 27525
Raleigh, North Carolina 27611
Telephone: (919) 755-8700
Facsimile: (919) 755-8800

Kenneth C. Haywood

North Carolina Bar No. 19066
khaywood@hsfh.com

B. Joan Davis

North Carolina State Bar No. 17379
HOWARD, STALLINGS, FROM,
ATKINS, ANGELL & DAVIS, P.A.
5410 Trinity Road, Suite 210
Raleigh, North Carolina 27607
Telephone: (919) 821-7700
Facsimile: (919) 921-7703

For the Plaintiff-Appellee: David P. Ferrell
North Carolina Bar No. 23097
dferrell@nexsenpruet.com
Norman W. Shearin
North Carolina Bar No. 3956
nshearin@nexsenpruet.com
NEXSEN PRUET, PLLC
4141 Parklake Avenue, Suite 200
Raleigh, North Carolina 27612
Telephone: (919) 573-7421
Facsimile: (919) 890-4540
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing
Proposed Record on Appeal was served on the opposing party by placing a
copy, contained in a first-class postage-paid wrapper, into a depository
under the exclusive custody of the United States Postal Service, this 16th
day of March 2020, addressed as follows:

David P. Ferrell

Nexsen Pruet, PLILC

4141 Parklake Avenue, Suite 200
Raleigh, NC 27612

Matthew Nis Leerberg
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing final
Record on Appeal was served on the opposing party by placing a copy,
contained in a first-class postage-paid wrapper, into a depository under the
exclusive custody of the United States Postal Service, this 14th day of May
2020, addressed as follows:

Dawvid P. Ferrell

Nexsen Pruet, PLLC

4141 Parklake Avenue, Suite 200
Raleigh, NC 27612

Matthew Nis Leerberg



