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STATEMENT OF ORGANIZATION OF TRIAL COURT 

Defendant Beverly L. Rubin appeals from the 1) Order Denying 
Defendant’s Motion to Enforce Judgment and Alternative Petition for Writ 
of Mandamus; and 2) Order Granting Plaintiff’s Motion for Relief from 
Judgment, filed on 21 January 2020 in the Superior Court of Wake County, 
The Honorable G. Bryan Collins, Superior Court Judge presiding.  
Defendant filed and served written notice of appeal on 29 January 2020.  
(R p 169). 

The record on appeal was filed in the North Carolina Court of 
Appeals on __________ 2020 and was docketed on ___________________ 
2020. 
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STATEMENT OF JURISDICTION 

The action was commenced by the filing of a Complaint on 30 April 
2015 and issuance of a summons.     

The parties acknowledge that the trial tribunal had personal 
jurisdiction over the parties. 
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Exhibits A - C 

Duplicate copies omitted.

Originals set forth in their 
entirety at R pp 5 - 9.
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Exhibits A - C

Duplicate copies omitted.

Originals set forth in their 
entirety at R pp 5 - 9.
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Exhibit A:  Judgment (filed 18 
October 2016). 

Duplicate copy omitted.

Original set forth in its 
entirety at R pp 47-47.
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Exhibit I - Deposition of 
Nicole L. Dozier

Duplicate copy omitted.

Original set forth in its  
entirety at R S (I) 318447. 
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Exhibit J - Deposition 
Transcript of William S. 

Jensen

Duplicate copy omitted.

Original set forth in its 
entirety at R S (I) 448-530.
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Exhibit 1: Judgment (filed 18 
October 2016).

Duplicate copy omitted.

Original set forth in its 
entirety at R pp 41-47.
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Exhibit 2:  Order [denying 
Plaintiff's Motion for 

Reconsideration] (filed 24 
January 2017).

Duplicate copy omitted.

Original set forth in its 
entirety at R p 109.
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

TOWN OF APEX, 

Plaintiff, 

v. 

BEYERL Y L. RUBIN, 

Defendant. 

Zn'l ul, 

[ . 
:-~.:;, 

.) 
; --,/ 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-CVS-5836 

. DEFENDANT'S MOTION TO DISMISS 
PLAINTIFF'S APPEAL 

Defendant Beverly L. Rubin moves this Court through counsel to dismiss the appeal filed 

by Plaintiff on January 30, 2017. 

1. On April 30, 2015, the Town of Apex sued Beverly L. Rubin to "condemn and 

appropriate" a portion of her land. 

2. On July 7, 2015, Ms. Rubin answered, opposing the taking on the ground that the 

condemnation was actually the work of a private developer, using the Town's powers of eminent 

domain. 

3. On April 8, 2016, Ms. Rubin moved this court to conduct a hearing, under N.C. 

Gen. Stat. § 136-108, to consider whether the Town's proposed taking was for a public purpose. 

4. After the hearing, this Court entered a Judgment on October 18, 2016, concluding 

that the Town's proposed taking was instituted to serve the private interests of another landowner 

and, accordingly, dismissed the Town's condemnation case. 

5. Under Appellate Rule 3(c)(l), the Town was required to notice appeal, if at all, by 

November 17, 2016. However, the Town did not notice appeal until January 30, 2017-more 

than two months late. 
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6. This Court may determine the timeliness of Plaintiffs filing and dismiss 

Plaintiffs appeal for failure to timely file the Notice of Appeal. See N.C. R. App. P. 25(a); 

Landingham Plumbing & Heating of NC., Inc. v. Funnell, 102 N.C. App. 814, 815, 403 S.E.2d 

604, 605 (1991) ("Rule 25 of the North Carolina Rules of Appellate Procedure allows the trial 

court to dismiss an appeal if the appellant failed to give notice of appeal within the time allowed 

by the Appellate Rules."). If the appeal is untimely, dismissal is required. See Currin-Dillehay 

Building Supply, Inc. v. Frazier, 100 N.C. App. 188, 189, 394 S.E.2d 683, 684 (1990) ("[I]f the 

requirements of [Rule 3] are not complied with, the appeal must be dismissed."). 

7. Indeed, until Plaintiffs appeal is docketed in the appellate court, defendants may 

seek to dismiss Plaintiffs appeal only in this Court. See N.C. R. App. P. 25 ("Prior to the filing 

of an appeal in an appellate court motions to dismiss are made to the court ... from which appeal 

has been taken; after an appeal has been docketed in an appellate court motions to dismiss are 

made to that court."). In other words, this Court retains jurisdiction over this action until the 

appeal is "perfected," which requires more than merely filing a notice of appeal. See Lowder v. 

All Star Mills, Inc., 301 N.C. 561, 273 S.E.2d 247, 258 (1981) (noting that merely filing a notice. 

of appeal does not "perfect" an appeal). Instead, an appeal is perfected only when "it is docketed 

in the appellate court." Romulus v. Romulus, 216 N.C. App. 28, 33, 715 S.E.2d 889, 892 (2011). 

Only when the record on appeal is submitted and the appeal docketed in the appellate court-

which may not happen for several more weeks-is the appeal perfected and the trial comi 

divested of jurisdiction. See id.; see also N.C. Gen. Stat. § 1-294. 

8. A record on appeal has not been filed and Plaintiffs appeal has not been docketed 

in the appellate court. As a result, this Court is the only court that may consider and may dismiss 
\ 

Plaintiffs appeal for failure to timely file its Notice of Appeal. See N.C. R. App. P. 25; Farm 

2 
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Credit Bank of Columbia v. Edwards, 121 N.C. App. 72, 75-76, 464 S.E.2d 305, 306-07 (1995) 

(holding motion to dismiss appeal filed in trial court prior to appeal being docketed was proper); 

Landingham Plumbing, 102 N.C. App. at 815, 403 S.E.2d at 605 ("Rule 25 of the North Carolina 

Rules of Appellate Procedure allows the trial court to dismiss an appeal if the appellant failed to 

give notice of appeal within the time allowed by the Appellate Rules."). 

9. Plaintiffs untimely filing of its purported Notice of Appeal mandates dismissal 

by this Court. Much like a statute of limitations, "[t]he provisions of Rule 3 [of Appellate 

Procedure] are jurisdictional, and failure to follow the rule's prerequisites mandates dismissal of 

an appeal." Bailey v. State, 353 N.C. 142, 156, 540 S.E.2d 313, 322 (2000) (emphasis supplied); 

Currin-Dillehay Building Supply, Inc., 100 N.C. App. at 189, 394 S.E.2d at 684 ("[I]f the 

requirements of [Rule 3] are not complied with, the appeal must be dismissed." (emphasis 

added)); Giannitrapani v. Duke University, 30 N.C. App. 667, 670, 228 S.E.2d 46, 48 (1976) 

("[T]imely filing and service of notice of appeal are jurisdictional matters requiring dismissal for 

noncompliance." (emphasis added)). 

10. Thus, a purported notice of appeal filed beyond the time proscribed by Rule 3-

even by one day-requires dismissal of the appeal. See Mahbuba v. Washington, No. COA12-

949, 738 S.E.2d 453 (2013) (dismissing defendant's appeal where the notice of appeal was filed 

one day beyond permissible deadline and therefore Court had no jurisdiction) (unpublished); 

Herring v. Branch Banking & Trust Co., 108 N.C. App. 780, 782, 424 S.E.2d 925, 926 (1993) 

(affirming trial court's dismissal of appeal where notice of appeal filed one day late); see also 

Farm Credit Bank of Columbia, 121 N.C. App. at 75-76, 464 S.E.2d at 306-07 (1995) (affirming 

trial court's dismissal of appeal for untimely notice); Saieed v. Bradshaw, 110 N.C. App. 855, 

861, 431 S.E.2d 233, 236 (1993) (same). 
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11. "Courts may not extend the time for taking an appeal." N.C. R. App. P. 27(c) 

(emphasis added); see Copper ex rel. Copper v. Denlinger, 193 N.C. App. 249, 260, 667 S.E.2d 

470, 479 (2008), reversed in part on other grounds, 688 S.E.2d 426 (2010) ("[I]n contrast to the 

filing of the record on appeal, the deadline for filing a notice of appeal in a civil case under Rule 

3 cannot be extended by any North Carolina court as the rule is jurisdictional."); Herring, 108 

N.C. App. at 782, 424 S.E.2d 925 at 926 (recognizing the prohibition against enlarging the time 

for taking an appeal as stated in N.C. R. App. P. 27). The requirements of Rule 3, including the 

time to file a notice of appeal, cannot be waived by a court or a party, even for good cause 

shown. See Church v. Decker, 214 N.C. App. 193, 714 S.E.2d 529 (2011). 

12. To be sure, on or about October 28, 2016, the Town filed a "Verified Motion for 

Reconsideration, to Alter, Amend, and/or Seek Relief From Judgment" (the "Motion for 

Reconsideration"), citing Rules 59 and 60 of the North Carolina Rules of Civil Procedure, which 

this Court denied by Order entered on January 24, 2017. 

13. The Town's Motion for Reconsideration did not, however, extend the time in 

. which the Town could notice appeal from the Judgment, for two independent reasons. 

14. First, the Motion for Reconsideration was not a proper Rule 59 motion because 

such motions are only allowed after a trial, and there was no trial here. Tetra Tech Tesoro, Inc. 

v. JAAAT Tech. Servs., LLC, 794 S.E.2d 535, 538 (N.C. Ct. App. 2016) ("[T]here are strong 

policy reasons for interpreting Rule 59 according to its plain text."); Bodie Island Beach Club 

Ass'n, Inc. v. Wray, 215 N.C. App. 283, 294, 716 S.E.2d 67, 76 (2011) (motion seeking relief 

from final judgment entered at summary-judgment phase was not proper under Rule 59, which is 

only available "post-trial"). 
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15. Second, the Motion for Reconsideration was nothing more than a request that this 

Court change its mind, and merely repeated the same arguments the Town made at the § 136-108 

hearing. Such a motion is not properly made under Rule 59. Smith v. Johnson, 125 N.C. App. 

603, 606, 418 S.E.2d 415, 417 (1997) ("A request that the trial court reconsider its earlier 

decision . . . cannot be used as a means to reargue matters already argued or to put forth 

arguments which were not made but could have been made."); Curry v. First Fed. Sav. & Loan 

Ass'n of Charlotte, 125 N.C. App. 108, 112, 479 S.E.2d 286, 289 (1997). The title of a motion 

and its mere recitation of the rule number does not make it a proper Rule 59 motion. Smith, 125 

N.C. App. at 606, 418 S.E.2d at 417. 

16. An improper Rule 59 motion does not toll the time to appeal. Tetra Tech Tesoro, 

Inc., 794 S.E.2d at 538; Bodie Island Beach Club Ass'n, Inc., 215 N.C. App. at 294, 716 S.E.2d 

at 76; Smith, 125 N.C. App. at 606, 418 S.E.2d at 417; Curry, 125 N.C. App. at 112, 479 S.E.2d 

at 289 (holding that the tolling provisions of Appellate Rule 3(c)(3) do not apply to a motion for 

reconsideration purportedly filed under Rule 59). 

17. At most, the Town's Motion for Reconsideration sounded under Rule 60. Rule 60 

motions, however, do not toll the time to appeal. See N.C. R. App. P. 3(c)(3); Wallis v. 

Cambron, 194 N.C. App. 190, 193, 670 S.E.2d 239, 241 (2008) ("Motions entered pursuant to 

Rule 60 do not toll the time for filing a notice of appeal."); Mitchell Cty. Dep 't of Soc. Servs. v. 

Carpenter, 127 N.C. App. 353, 356, 489 S.E.2d 437, 439 (1997), aff'd, 347 N.C. 569, 494 S.E.2d 

763 (1998); Parrish v. Cole, 38 N.C. App. 691, 695, 248 S.E.2d 878, 880 (1978); Wiggins v. 

Bunch, 280 N.C. 106, 111, 184 S.E.2d 879, 881 (1971). 
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18. Therefore, the Town's failure to file its purported Notice of Appeal within the 

thirty-day time period required by the Appellate Rules is fatal to its appeal. This Court is 

required to dismiss the Town's purported appeal. 

19. Ms. Rubin is entitled to an award of additional costs and attorney's fees in 

connection with defending against the Town's appeal, including the instant motion to dismiss. 

See N.C. Gen. Stat.§ 136-119. 

WHEREFORE, Defendant Beverly L. Rubin prays: 

(a) that this Court enter an order dismissing the Town of Apex's appeal; 

(b) that this Court award Defendant Beverly L. Rubin her costs and attorney's fees 

for defending against the Town's appeal, including pursuing this motion to dismiss; and 

( c) that Defendant Beverly L. Rubin be afforded such other and further relief as may 

be just and proper. 

This the 9th day of June 2017. 

Matthew Nis Leerberg 
NC State Bar No. 35406 
Smith Moore Leatherwood LLP 
434 Fayetteville Street, Suite 2800 
Post Office Box 27525 (27611) 
Raleigh, NC 27601 
Telephone: (919) 755-8700 
Facsimile: (919) 755-8800 
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BOXLEY, BOLTON, GARBER & 
HAYWOOD, LLP 

~~C~111:mtvz__ 
Kenneth C. Haywood 7' 
NC State Bar No. 19066 
227 West Martin Street 
P.O. Box 1429 
Raleigh, NC 27602 
Telephone: (919) 832-3915 
Facsimile: (919) 832-3918 
Email: khaywood@bbghlaw.com 

Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on June 9, 2017, the foregoing document was 

served upon all parties to this action by depositing a copy of the same in the United States mail, 

postage prepaid, addressed to the following counsel of record: 

David P. Ferrell 
Vandeventer Black LLP 
P.O. Box 2599 
Raleigh, NC 27602-2599 

This the 9th day of June 2017. 

Matthew Nis Leerberg 
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IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

15-CVS-5836 
19-CVS-6295 

TOWN OF APEX, 

PLAINTIFF, 

V. 

BEVERLY RUBIN, 

DEFENDANT. 

STATE OF NORTH CAROLINA 
COUNTY OF WAKE 

CERTIFICATE OF DELIVERY 

I, Linda S. Garrett, on behalf of Advantage Court Reporting, do hereby certify that on this date of 

February 10, 2020, the hearing transcript heard on January 9, 2020, in the above-referenced matter was 

delivered to the following parties: 

Delivered/Emailed to: 

Matt Leerberg 
Fox Rothschild, LLP 
mleerberg@foxrothschild.com 

Linda S. Garrett 
Advantage Court Reporting 
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STATEMENT OF TRANSCRIPT OPTION 

Per Rules 7(b) and 9(c) of the North Carolina Rules of Appellate 
Procedure, the transcript of the 1 August 2016 hearing will be filed 
electronically by Susan Gugig, Official Court Reporter.  The transcript 
consists of one volume and is numbered consecutively pages 1 through 110.  
The parties may cite to the hearing transcript as (Aug. 2016 T p _____).  
Page and line references may be cited as p:ll-p:ll. 

The transcript of the 5 January 2017 hearing will be filed 
electronically by Judy Runes, Official Court Reporter.  The transcript 
consists of one volume and is numbered consecutively pages 1 through 89.  
The parties may cite to the hearing transcript as (Jan. 2017 T p _____).  
Page and line references may be cited as p:ll-p:ll. 

The transcript of the 23 May 2019 hearing will be filed electronically 
by Angela Eisenhardt, Transcriptionist.  The transcript consists of one 
volume and is numbered consecutively pages 1 through 84.  The parties 
may cite to the hearing transcript as (May 2019 T p _____).  Page and line 
references may be cited as p:ll-p:ll. 

The transcript of the 9 January 2020 hearing will be filed 
electronically by Meredith Taylor, Official Court Reporter and 
Transcriptionist.  The transcript consists of one volume and is numbered 
consecutively pages 1 through 126.  The parties may cite to the hearing 
transcript as (Jan. 2020 T p _____).  Page and line references may be cited 
as p:ll-p:ll. 
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STATEMENT OF RULE 9(d) DOCUMENTARY EXHIBITS 
 
 Pursuant to Rule 9(d) of the North Carolina Rules of Appellate 
Procedure, relevant briefs submitted by the parties to the trial tribunal are 
submitted separately in a set of “Rule 9(d) Documentary Exhibits.”  The 
Rule 9(d) Documentary Exhibits consist of one volume, numbered Doc. Ex. 
1 to Doc. Ex. 61 and will be filed electronically upon receipt of the docket 
number for the appeal. 
 
 
 

STATEMENT OF RULE 11(c) SUPPLEMENT 
 

 In accordance with Rules 9(a) and 11(c) of the North Carolina Rules 
of Appellate Procedure, a Rule 11(c) Supplement to the Printed Record on 
Appeal, consisting of two volumes, numbered R S (I) 188 to R S (II) 530, 
will be filed electronically upon receipt of the docket number for the appeal. 
 
 The Rule 11(c) Supplement consists of documents that the parties 
had differences of opinion on regarding relevance, but which the parties 
agreed did not satisfy the Appellate Rule 11 criteria for judicial settlement. 
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STIPULATIONS OF SERVICE AND SETTLEMENT OF RECORD 

Counsel for the Plaintiff-Appellee and the Defendant-Appellant 
stipulate as follows: 

1. The Notice of Appeal was timely filed and served on 29 
January 2020. 

2. Defendant-Appellant timely ordered the 9 January 2020 
Transcript and filed her Transcript Documentation on 10 
February 2020. 

3. The proposed record on appeal was timely served on 16 March 
2020.   

4. On 15 April 2020, Appellee timely served objections and 
amendments to the proposed record by facsimile, electronic, 
and U.S. Mail.  Because neither party filed a request for 
judicial settlement by the 27 April 2020 deadline, the record on 
appeal was deemed settled by operation of law on 27 April 
2020.  

5. Complete copies of the hearing transcripts were served with 
the proposed record on appeal.  The parties stipulate that 
Defendant-Appellant need not re-serve copies of these 
transcripts with the final record on appeal.   

6. All captions, signatures, headings of papers, certificates of 
service and the documents filed with the trial court that are 
not necessary for an understanding of the appeal may be 
omitted from the Record, except as required by Rule 9 of the 
Rules of Appellate Procedure. 

7. The parties stipulate that the following documents constitute 
the agreed-upon record on appeal to be filed with the Clerk of 
the Court of Appeals. 

a. This printed record on appeal, consisting of pages 1 to 
187;  

b. The Rule 9(d) Documentary Exhibits, consisting of one 
volumes, numbered Doc. Ex. 1 through Doc. Ex. 61 (an 
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DEFENDANT-APPELLANT’S 
PROPOSED ISSUES ON APPEAL

Pursuant to Appellate Rule 10, Defendant-Appellant intends to 

present the following proposed issues on appeal.   

1. Did the trial court err by granting Plaintiff’s Rule 60(b) motion 

in case number 15-CVS-5836? 

2. Did the trial court err by denying Defendant’s motion to 

enforce the judgment in case number 15-CVS-5836? 
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STATEMENT OF DEPOSIT OF APPEAL BOND 

I, Matthew Nis Leerberg, state that contemporaneously with the 

filing of this Record on Appeal, I am depositing with the Clerk of the 

Supreme Court of North Carolina a check for $250.00 on behalf of 

Defendant-Appellant.  This sum is deposited as an appeal bond, satisfying 

the requirements of N.C. Gen. Stat. § 1-285. 

This the _____ day of May 2020. 

_______________________________ 
Matthew Nis Leerberg 
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IDENTIFICATION OF COUNSEL FOR THE APPEAL 

For the Defendant-Appellant: Matthew Nis Leerberg 
North Carolina Bar No. 35406 
mleerberg@foxrothschild.com  
Troy D. Shelton 
North Carolina Bar No. 48070 
tshelton@foxrothschild.com 
FOX ROTHSCHILD LLP 
P.O. Box 27525 
Raleigh, North Carolina 27611 
Telephone:  (919) 755-8700 
Facsimile:   (919) 755-8800 

Kenneth C. Haywood 
North Carolina Bar No. 19066 
khaywood@hsfh.com 
B. Joan Davis 
North Carolina State Bar No. 17379 
HOWARD, STALLINGS, FROM, 
ATKINS, ANGELL & DAVIS, P.A. 
5410 Trinity Road, Suite 210 
Raleigh, North Carolina 27607 
Telephone:  (919) 821-7700 
Facsimile:  (919) 921-7703 

For the Plaintiff-Appellee: David P. Ferrell 
North Carolina Bar No. 23097 
dferrell@nexsenpruet.com 
Norman W. Shearin 
North Carolina Bar No. 3956 
nshearin@nexsenpruet.com 
NEXSEN PRUET, PLLC 
4141 Parklake Avenue, Suite 200 
Raleigh, North Carolina 27612 
Telephone:  (919) 573-7421 
Facsimile:  (919) 890-4540 
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Matthew Nis Leerberg 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing 

Proposed Record on Appeal was served on the opposing party by placing a 

copy, contained in a first-class postage-paid wrapper, into a depository 

under the exclusive custody of the United States Postal Service, this  

day of March 2020, addressed as follows: 

David P. Ferrell 
Nexsen Pruet, PLLC 
4141 Parklake Avenue, Suite 200 
Raleigh, NC 27612 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing final 

Record on Appeal was served on the opposing party by placing a copy, 

contained in a first-class postage-paid wrapper, into a depository under the 

exclusive custody of the United States Postal Service, this ____ day of May 

2020, addressed as follows: 

David P. Ferrell 
Nexsen Pruet, PLLC 
4141 Parklake Avenue, Suite 200 
Raleigh, NC 27612 

____________________________ 
Matthew Nis Leerberg 
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