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TO THE HONORABLE NORTH CAROLINA COURT OF
APPEALS:

Jaqualyn Robinson, the Petitioner herein, respectfully petitions
this Court to issue its Writ of Certiorari, pursuant to Rule 21 of the
North Carolina Rules of Appellate Procedure, N.C.G.S. § 7A-32(c), and
N.C.G.S. § 15A-1444(e), to review the order denying his motion to
suppress evidence entered by the Honorable R. Kent Harrell on 29
October 2020 in case numbers 20 CRS 051122-24. This Court should

issue the writ because (1) the right to appeal was lost when trial counsel



-
gave oral and written notice of appeal only after the entry of a guilty

plea, and (2) the trial court erred in denying the motion to suppress.

STATEMENT OF PERTINENT FACTS

1.  This matter was heard at the 26 October 2020 Session of
Criminal Superior Court in New Hanover County on indictments
charging Mr. Robinson with a window tint violation, driving while
license revoked, carrying a concealed gun, possession of a Schedule I
controlled substance, possession of a Schedule II controlled substance,
possession of marijuana, possession with intent to manufacture, sell, or
deliver a Schedule II controlled substance, possession with intent to
manufacture, sell, or deliver a controlled substance within 1000 feet of a
park, and possession with intent to manufacture, sell, or deliver a
controlled substance within 1000 feet of a school. (App. 1-3)

2. On 29 October 2020, the trial court held a hearing on Mr.
Robinson’s motion to suppress. After hearing evidence and arguments,
the trial court allowed the motion to suppress with regard to Mr.
Robinson’s statements but denied the motion with regard to evidence

collected as the result of searches of his person and his vehicle. Mr.



_3-
Robinson’s attorney objected to this ruling but did not enter notice of
appeal. (App. 4-17, 23-24; T p 71)

3. The trial court then recessed for roughly two and a half
hours. Mr. Robinson returned to the courtroom and entered a plea of
guilty to felony possession of cocaine and carrying a concealed weapon.
The remaining charges were dismissed. Mr. Robinson was sentenced to
4-14 months imprisonment, suspended for 12 months supervised
probation. (App. 25-32; T pp 73-74)

4.  The next day, Mr. Robinson returned to court. His counsel
gave oral notice of appeal and asked that an appellate defender be
appointed. The trial court inquired, “You're going to appeal the guilty
plea?” Counsel responded, “Judge, it’s my understanding that I have to
appeal the entire judgment.” The same day, trial counsel filed a written
notice of appeal from the judgment in Mr. Robinson’s case. The trial
court then signed the Appellate Entries. (App. 33-37; T pp 83-85)

5. On 5 November 2020, undersigned counsel was appointed to
represent Mr. Robinson on his direct appeal. (App. 38) On 2 March
2021, the record on appeal was filed in this Court. The appeal was

docketed as No. COA21-144.
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6. Mr. Robinson’s opening brief in this matter is due on 1 April

2021.

REASONS WHY THE WRIT SHOULD ISSUE

Mr. Robinson submits that trial counsel’s objection prior to the
entry of the guilty plea was sufficient to put the State on notice and
preserve the suppression issue for appellate review. See State v.
Williams, 2003 N.C. App. LEXIS 1301 (2003) (unpublished, attached in
appendix) (denying State’s motion to dismiss under these
circumstances). Should this Court disagree that the objection preserved
Mr. Robinson’s appeal of right, the Court is nonetheless empowered to
issue its writ of certiorari to reach this meritorious issue.

A. This Court Has Jurisdiction to Issue a Writ of Certiorari

When a defendant pleads guilty after the trial court denies his
motion to suppress, the suppression issue 1s preserved for appellate
review only if the defendant gives the State notice of his intent to
appeal the denial before the plea is entered. State v. McBride, 120 N.C.
App. 623, 625 (1995). This is best accomplished by including the right to
appeal the suppression issue in the plea transcript. State v. Pimental,

153 N.C. App. 69, 76 (2002). However, there are other means sufficient



_5-
to convey the intent to appeal the denial of a motion to suppress. See,
e.g., State v. Brown, 217 N.C. App. 566, 570-71 (2011) (defendant
objected to the denial of his motion, stated his intent to appeal from
“motions,” and then changed his plea to guilty).

Here, Mr. Robinson objected to the denial of the motion to
suppress. (T p 71) The parties then agreed to hold open the State’s
existing plea offer, which Mr. Robinson accepted less than three hours
later. (T pp 72-74) However, the plea transcript does not refer to the

motion to suppress. (App. 25-28)

1. Certiorari Is Appropriate Under the Rules of Appellate Procedure

Under Appellate Rule 21(a)(1), this Court may issue its writ of
certiorari to permit review “when the right to prosecute an appeal has
been lost by the failure to take timely action[.]” In this case, Mr.
Robinson’s objected to the denial of the motion to suppress prior to the
entry of the guilty plea but did not simultaneously give formal notice of
appeal from the suppression order. (T pp 71, 73-80, 84) Had proper
notice been given prior to the plea, the issue would be preserved. Thus,
trial counsel’s failure to give timely notice has denied Mr. Robinson the

opportunity to appeal. Mr. Robinson acknowledges that this Court has
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decided this issue to the contrary, see, e.g., State v. Harris, 243 N.C.

App. 137, 138 (2015), but submits for preservation purposes that the

1ssue was wrongly decided.

2. Certiorari Is Appropriate Under the Statute

In the past, this Court has found that it “is without authority” to
grant certiorari to defendants seeking review of a suppression order
who failed to give notice prior to entering a guilty plea. Pimental, 153
N.C. App. at 77. However, the Supreme Court recently allowed the
defendant’s Petition for Discretionary Review in State v. Killette, 2021
N.C. LEXIS 63, No. 379PA18-2 (Feb. 3, 2021), which asks whether such
an approach is irreconcilable with the Supreme Court’s decisions in
State v. Stubbs, 368 N.C. 40 (2015) and State v. Ledbetter, 371 N.C. 192
(2018). See Petition at https://www.ncappellatecourts.org/showfile.
php?document_1d=258304; Defendant-Appellant’s Brief at https://www.
ncappellate courts.org/show-file.php?document_1d=282624.

Under N.C. R. App. P. 21(a)(1), this Court may issue a writ of
certiorari if (a) the right to appeal has been lost by the failure to take
timely action, (b) no right to appeal from an interlocutory order exists,

or (c) a party seeks review from an order on a motion for appropriate
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relief. “[Wlhile Rule 21 might appear at first glance to limit the
jurisdiction of the Court of Appeals [to these circumstances], the Rules
cannot take away jurisdiction given to that court by the General
Assembly.” Stubbs, 368 N.C. at 44.

N.C.G.S. § 7A-32(c) affords a much broader scope, providing that
the Court of Appeals “has jurisdiction . . . to issue the prerogative writs,
including mandamus, prohibition, certiorari, and supersedeas, in aid of
its own jurisdiction, or to supervise and control the proceedings of any
of the trial courts of the General Court of Justice.” “This statute
empowers the Court of Appeals to review trial court rulings . . . by writ
of certiorari unless some other statute restricts the jurisdiction that
subsection 7A-32(c) grants.” State v. Thomsen, 369 N.C. 22, 25 (2016).
In other words, the General Assembly has created a default rule that
the Court of Appeals has jurisdiction to review a lower court ruling
through certiorari, unless another statute specifically restricts
jurisdiction in the type of case at issue.

In Ledbetter, the Supreme Court applied its analysis in Stubbs
and 7Thomsen to a defendant who, like Mr. Robinson, entered a plea of

guilty. 371 N.C. at 195. N.C.G.S. § 15A-1444(e) provides that when a
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defendant has entered a plea of guilty and is otherwise not entitled to
appellate review as a matter of right, he or she may petition for writ of
certiorari. Under Ledbetter, this Court has both the jurisdiction and the
discretionary authority to issue a writ of certiorari in cases involving
guilty pleas. 371 N.C. at 197. Killette will take the next step, applying
these cases to Mr. Robinson’s specific situation: the availability of
certiorari to a defendant whose right to appeal the denial of a motion to
suppress was lost through the failure to give notice of appeal prior to
entering a guilty plea.

Pursuant to Stubbs, Thomsen, and Ledbetter, where a statute
gives the Court of Appeals jurisdiction to issue a writ of certiorari, Rule
21 cannot be used to take that right away. The proper analysis begins
with whether there is an authorizing statute and whether that statute
contains any limitations to jurisdiction. N.C.G.S. § 15A-979(b) provides
that “An order finally denying a motion to suppress evidence may be
reviewed upon appeal from a judgment of conviction, including a
judgment entered upon a plea of guilty.” N.C.G.S. § 15A-1444(e)
provides that even if a defendant who has pled guilty is not otherwise

entitled to an appeal as a matter of right, he nonetheless retains the



9-
ability to petition for writ of certiorari. Neither statute contemplates or
authorizes any limitations on this Court’s ability to consider and allow
such petitions. While Mr. Robinson’s failure to give timely notice of
appeal from the denial of the motion to suppress may impact whether
he has an appeal of right under § 15A-979(b), it has no effect on this
Court’s ability to allow this Petition, as authorized by § 15A-1444(e).
Whether through Appellate Rule 21(a)(1) or N.C.G.S. § 7A-32(c)
and § 15A-1444(e), this Court has the authority to issue its writ of
certiorari to reach the meritorious issue presented in Mr. Robinson’s

forthcoming brief.

B. Mr. Robinson’s Claim Has Merit

1. Review of Facts

On the afternoon of 5 February 2020, Wilmington Police
Department Officer Ben Galluppi pulled over the Chrysler Mr.
Robinson was driving because its windows were too darkly tinted. (T pp
7-8) When asked, Mr. Robinson provided the vehicle’s registration but
said he did not have his license with him. (T pp 11-12) When Officer
Galluppi ran the registration, he learned that Mr. Robinson’s license

had been suspended. (T pp 39-44) Based on the window tint violation
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and driving while license revoked, Officer Galluppi would have written
Mr. Robinson a ticket and released him. (/d)

However, while speaking with Mr. Robinson, Officer Galluppi
detected “a very faint odor of marijuana...coming from the vehicle.” (T
pp 12-13) In his training as a law enforcement officer, Galluppi learned
about “the odor of marijuana and how it was probable cause for
searching a vehicle.” (T pp 13-14) Based only on the “very faint odor of
marijuana,” Officer Galluppi directed Mr. Robinson to step out of his
vehicle and sit in the back of Galluppi’s police cruiser. (T pp 14-15)
Another officer stood with Mr. Robinson while Officer Galluppi searched
the Chrysler. (T pp 15-16) A revolver and a pill believed to be MDMA
were found in the car. (T pp 16-17) A second similar pill was found
during a pat-down of Mr. Robinson. (T pp 49-51) During a strip search
of Mr. Robinson at the police station, officers recovered a plastic bag
which appeared to contain marijuana and crack cocaine. (T pp 18-19)

At the suppression hearing, the trial court took judicial notice of
the statutes legalizing hemp and a bulletin of the State Bureau of
Investigation. (App. 18-22; T pp 54-55, 57) Defense counsel

acknowledged existing caselaw holding that the odor of marijuana
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provides probable cause for a search of a suspect’s vehicle and person.
However, she argued, given the subsequent legalization of hemp and
the fact that hemp and marijuana cannot be distinguished on smell
alone, the odor of suspected marijuana is no longer sufficient on its own
to create probable cause. (T pp 60-61) Because the odor of suspected
marijuana was the only reason Mr. Robinson and his vehicle were
searched, all the fruits of that search must be suppressed. (T pp 63-64)

The trial court denied the motion to suppress, saying:

The fact that hemp is legal in North Carolina does not create

a de facto legalization of marijuana. So the odor of

marijuana, until our appellate courts state otherwise, is a

sufficient basis, because marijuana 1is still an 1illegal

substance. The fact that its illegal nature is not readily

apparent is the case with a lot of controlled substances. You

don’t really know what you've got until you get a lab test

back to confirm what it is. So the odor of marijuana is a

sufficient basis to conduct a warrantless search under that

[sic] automobile exception.
(T pp 69-70, emphasis added) Trial counsel objected to this ruling in
open court. (T p 71)

In the trial court’s subsequent written order, it found as fact that,
when Officer Galluppi approached Mr. Robinson’s vehicle, he “detected

what he believed to be an odor of marijuana.” The trial court further

found that “[mlarijuana and hemp share very similar physical
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characteristics and it i1s difficult to tell one from the other either by
appearance or by smell.” (App. 23) Nonetheless, the trial court made the
following conclusions of law:

2. That the odor of marijuana emanating from the vehicle
provided sufficient probable cause for a warrantless search
of the vehicle under the automobile exception to the Fourth
Amendment warrant requirement.

3. The fact that marijuana and hemp share similar
characteristics and have a similar odor does not negate the
ability of law enforcement to use the odor of a potentially
controlled substance as a sufficient basis to establish
probable cause for the warrantless search of a wvehicle.
Marijuana 1is still an illegal substance in this state.

(App. 24)

B. Standard of Review and Core Principles

“The scope of appellate review upon a motion to suppress 1is
strictly limited to determining whether the trial judge’s underlying
findings of fact are supported by competent evidence, in which event
they are conclusively binding on appeal, and whether those factual
findings in turn support the judge’s ultimate conclusions of law.” State
v. Brown, 248 N.C. App. 72, 74 (2016) (citation omitted).

A warrantless search of a motor vehicle on a public roadway is not

in violation of the Fourth Amendment if it is supported by probable
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cause. State v. Isleib, 319 N.C. 634, 638 (1987). “Probable cause exists
where the facts and circumstances within an officer’s knowledge, and of
which he had reasonably trustworthy information, are sufficient in
themselves to warrant a man of reasonable caution in the belief that an
offense has been or is being committed, and that evidence bearing on
that offense will be found in the place to be searched.” Safford Unified
School Dist. #1 v. Redding, 557 U.S. 364, 370 (2009) (cleaned up).

C. Analysis

Officer Galluppi detected the “very faint odor” of something that
may or may not have been a controlled substance. (T p 12) In the
absence of any other evidence to suggest that source of this odor was
illegal in nature, Officer Galluppi had only a bare suspicion that it was
marijuana, not probable cause. Therefore, the trial court erred in
denying the motion to suppress all evidence resulting from the search of

Mr. Robinson’s vehicle and his person.

1. Findings of Fact

The trial court made only one finding of fact regarding the State’s
evidence to support a probable cause: “Officer Galluppi detected what

he believed to be an odor of marijuana emanating from the vehicle.”
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(App. 23) The trial court did not make any findings of fact regarding
various factors that could make such a belief reasonable.

Regarding the defense’s evidence, the trial court found as fact
that, “Marijuana and hemp share very similar physical characteristics
and 1t 1s difficult to tell one from the other either by appearance or by
smell.” (App. 24) This finding of fact is not supported by competent
evidence. Marijjuana and hemp are not merely similar in terms of smell
and appearance, they are identical. (App. 19) In addition, the trial court
improperly disregarded the SBI memo’s statement that it is impossible
for an officer in the field to distinguish between marijuana and hemp.
(Id) Although the SBI memo’s position on how this would affect
probable cause was not binding on the trial court, it should have been
given weight considering the SBI’s undisputed expertise with drug

investigations and prosecutions.

2. Conclusions of Law

The trial court’s finding of fact that it 1s “difficult” to tell whether
a substance i1s marijuana based on smell alone does not support its
subsequent conclusion that such an odor, standing alone, forms the

basis for probable cause. (App. 24) Similarly, the trial court’s finding of
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fact that Officer Galluppi “believed” what he smelled was marijuana
does not, in the absence of any finding that such belief was reasonable
or based on sufficient training and experience, give rise to probable
cause. (App. 23)

Existing caselaw finding the odor of suspected marijuana
sufficient to create probable cause, see, e.g., State v. Greenwood, 301
N.C. 705, 708 (1982), has been effectively overruled by subsequent
legislation legalizing industrial hemp, which is indistinguishable from
marijuana by scent alone. See N.C.G.S. § 106-568.50 et. seq. As the
State Bureau of Investigation observed, legal hemp “and marijuana look
the same and have the same odor, both unburned and burned. This
makes 1t impossible for law enforcement to use the appearance of
marijuana or the odor of marijuana to develop probable cause for arrest,
seizure of the item, or probable cause for a search warrant.” (App. 19)
Officer Galluppi was incapable of distinguishing between the odor of
marijuana — an illegal substance — and the odor of hemp — a legal
substance, as making this distinction requires chemical analysis

performed in a laboratory. (/d.)
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The very faint odor of something that may or may not be illegal
amounts to nothing more than “bare suspicion” that criminal activity
has occurred. State v. Zuniga, 312 N.C. 251, 261 (1984); see also Phil
Dixon, Hemp or Marijuana?, available at https://nccriminallaw.sog.
unc.edu/hemp-or-marijuana/ (“without a field test or some other way to
verify whether something is hemp or marijuana, officers do not have
probable cause to seize it or to arrest someone for possession of it
without some other reason to believe the substance is contraband.”)
This 1s especially true where the trial court’s findings of fact do not
establish that the officer had the training and experience necessary to
1dentify or differentiate between legal and illegal substances.

Given that the smell of marijuana is indistinguishable from the
smell of hemp, and that there was no other evidence suggesting that
Mr. Robinson was involved with controlled substances, it was not
probable that the “very faint” odor detected by Officer Galluppi was
marijuana, it was merely possible. The Fourth Amendment requires
more.

But for trial counsel’s failure to give appropriate notice, Mr.

Robinson would be able to present this meritorious issue to the Court



17-
and obtain relief from his wrongfully procured convictions. Certiorari
should be allowed when “the ends of justice will be thereby promoted.”
King v. Taylor, 188 N.C. 450, 451 (1924) (citation omitted); State v.
Hammonds, 218 N.C. App. 158, 163 (2012) (issuing writ to avoid

manifest injustice).

CONCLUSION

For all the foregoing reasons and authorities, Jaqualyn Robinson,
the Petitioner herein, respectfully requests that this Court issue its writ
of certiorari to permit him to proceed on an appeal of the suppression
order entered in New Hanover County Superior Court and for all other

relief as this Court deems proper.
Respectfully submitted, this the 24th day of March 2021.

By Electronic Submission:

Sarah Holladay

North Carolina State Bar Number 33987
P.O. Box 52427

Durham, NC 27717

(919) 695-3127
sarah@holladaylawoffice.com

ATTORNEY FOR DEFENDANT-APPELLANT
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AFFIRMATION

Pursuant to Emergency Directive 5 of the former Chief Justice’s
30 May 2020 order, extended by the current Chief Justice’s 12 March
2021 order, counsel affirms, under the penalties of perjury, the
representations in the foregoing petition are true to counsel’s
knowledge, except as to matters represented upon information and
belief, and as to those matters, counsel believes them to be true.

This the 24th day of March 2021.

- gl

Sarah HOW

CERTIFICATE OF FILING AND SERVICE

I hereby certify that the original Petition for Writ of Certiorari has
been filed pursuant to Rule 26 by electronic means with the Clerk of the
North Carolina Court of Appeals.

I further certify that a copy of the foregoing Petition for Writ of
Certiorari has been duly served upon the following party by deposit in
the United States mail, first-class and postage-prepaid:

Joshua Stein William Van Trigt
Attorney General Assistant District Attorney
P.O. Box 629 P.O. Box 352

Raleigh, NC 27602 Wilmington, NC 28402

This the 24th day of March 2021.

By Electronic Submission:

Sarah Holladay
North Carolina State Bar Number 33987
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STATE of NORTH CAROLINA -~ :

In the General Court of Justice
Superior Court Division

Case No. 20CRS051122
New Hanover County In diCtm ent

State Versus
JAQUALYN ROBINSON
Offense(s) Date of Offense G.S. No. Class
I WINDOW TINT VIOLATION 02/05/2020 - 20-127(D) 3
fl. CARRYING CONCEALED GUN (M) 02/05/2020 14-269 2
. POSSESS SCH | CS 02/05/2020 90-95(A)(3) |

nl.

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully and willfully did operate a motor vehicle on a highway with a total light
transmission of the tinted window of less than 35%.

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully and willfully did intentionally carry concealed about the defendant’s person while
off the defendant’s own premises a gun, a Charter Arms Bulldog, .44 Special Revolver 5 Shot, Serial Number: 231541,

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully, wilifully, and feloniously did possess a controlled substance, 3,4-
Methylenedioxymethamphetamine, which is included in Schedule | of the North Carolina Controlled Substances Act.

LN PEL A S
£ 3

Py o ‘
Signature of Prosecutor : / 7 S

Witriesses %

O3 B. Galluppi / WPD KR Knopf/ WPD

The witnesses marked "X" were sworn by the undersigned Foreman of the Grand Jury, and after hearing testimony, this
bill was found to be:

!]/ A TRUE BILL by twelve or more grand jurors, and | the undersigned Foreman of the Grand Jury, attest the

a

concurrence of twelve or more grand jurors in this Bill of Indictment.

NOT A TRUE BILL

Date: Signature of Grand Jury Foreman:
5 /ee/eo " e S S
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‘ ;!‘;-\) —= . { w\,\ G DS
STATE of NORTH CAROLINi&~ ‘ R
In the General Court of Justice
Superior Court Division
Case No. 20CRS051123
.
New Hanover County. ... IndICtment
State Versus
JAQUALYN ROBINSON
Offense(s) Date of Offense G.S. No. Class
l. DWLR NOT {MPAIRED REV 02/05/2020 20-28(A) 3
. POSSESS SCH II CS (F) 02/05/2020 80-95(A)(3) |
. POSSESS MARIJUANA UP TO % 0Z 02/05/2020 - 90-95(A)(3) ;

L. The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unfawfully and willfully did operate a motor vehicle on a street or highway while the
defendant’s license was revoked.

It. The jurors for the State-upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully, willfully, and feloniously did possess Cocaine, a controlled substance that is
included in Schedule Il of the North Carolina Controlled Substances Act.

. The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above

the defendant named above unlawfully and willfully did possess Marijuana, a controlled substance that is included in
Schedule Vi of the North Carolina Controlied Substances Act.

Signature of Prosecutor 7%(

: Witnesses o " U

O B. Galluppi / WPD & R. Knopf/ WPD

The witnesses markéd “X" were sworn by the undersigned Foreman of the Grand Jury, and after hearing téstimony, this
bifl was found to be:

E/ A TRUE BILL by twelve or more grand jurors, and | the undersigned Foreman of the Grand Jury, attest the
concurrence of twelve or more grand jurors in this Bill of Indictment.

O NOTATRUEBILL

Date: ‘5- /Z 5 /ZO . Signature of Grand Jury ForemaW < éz Z Z £
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STATE of NORTH CAROKnA
In the General Court of Justice
Superior-Court Division

Case No. 20CRS051124
New Hanover County Indl(:tment

State Versus
JAQUALYN ROBINSON
Offense(s) Date of Offense G.S. No. Class
I PWIMSD SCH 1l CS . 02/05/2020 90-95(A)(1) H
II. M/S/D/P CS W/N 10COFT OF PARK 05/05/2020 90-95(E){10) E
. M/S/D/P CS W/N 1000FT OF SCHOOL 02/05/2020 90-95(€)(8) E

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully, willfully, and feloniously did possess with intent to manufacture, sell, and deliver a
controlled substance, namely Cocaine, which is included in Schedule Il of the North Carolina Controlled Substances Act.

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully, willfully, and feloniously did commit and offense under G.S. 80-95(a){1) by
possessing with intent to manufacture, sell, and deliver Cocaine, a controlled substance included in Schedule If of the North
Carolina Controlled Substances Act within 1000 feet of the boundary of real property that Is a public park, Tower Park,
Wilmington, North Carolina. The defendant was 21 years of age or older, namely 24, at the time of this offense.

The jurors for the State upon their oath present that on or about the date of offense shown and in the county named above
the defendant named above unlawfully, willfully, and feloniously did commit and offense under G.S. 90-95(a)(1) by
possessing with intent to manufacture, sell, and deliver Cocaine, a controlled substance included In Schedule I of the North
Carolina Controlled Substances Act within 1000 feet of the boundary of real property used for an elementary school, Mary
W. Howe Pre-K School. The defendant was 21 years of age or older, namely 24, at the time of this offense.

Signature of Prosecfxtor

Witnesses

O B. Galluppi/ WPD & R. Knopf / WPD

The witnesses marked "X" were sworn by the undersigned Foreman of the Grand Jury, and after hearing testimony, this
bill was found to be:

m|

A TRUE BILL by twelve or more grand jurors, and | the undersigned Foreman of the Grand Jury, attest the
concurrence of twelve or more grand jurors in this Bill of Indictment.

NOT A TRUE BILL

Date:

6_ / 2% / 2 o) Signature of Grand Jury Foreman: A /
2 W o
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

, SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER - FILE'NUMBERS 20 CRS 51122 - 51124
STATE OF NORTH CAROLINA, & ... .5 . - -¢
vs. . pa .Mé)j_r{le TO SUPPRESS
JAQUALYN ROBINSON, . ;;, | o

Defendant. :.

NOW COMES.the Defendant, by and through the undersigned counsel, pursuant to the
Fourth, Fifth, Sixth, and Fourteenth Amendments to the United States Constitution; Article I,
Sections 19, 20,23, and 24 of the Constitution of North Carolina, and Mapp v. Ohio, 367 U.S.
643, (1961), and moves this Honorable Court to exclude alleged evidence found by Wilmington
Police Department Officer B. J. Galluppi and assisting law enforcement officer during the initial
stop as unlawfully collected. Since the enactment of N.C. Gen. Stat. § 106-568.50 et seq., the
sight or odor of Cannabis sativa does not indicate with any certainty that the Defendant was
engaged in, or about to engage in any illegal activity, removing any justification of probable
cause for the stop, search or seizure of evidence. In support of this Motion, the Defendant
* respectfully shows as follows:

1. - That the Defendant is charged with the alleged offenses of Window Tinting
Violation, Carrying Concealed Gun, Felony Possession Schedule I Controlled
Substance, Driving While License Revoked Not Impaired Revocation, Felony
Possession Schedule II Controlled Substance, Possess Marijuana up to One-Half
Ounce; PWIMSD Schedule II Controlled Substance, M/S/D/P Controlled

Substance within One Thousand Feet of Park, and M/S/D/P Controlled Substance

1
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withi One Thousand Feet of School in the above captioned matters.

That on or about February 5, 2020, Officer B. J. Galluppi with the Wilmington
Police Department conducted a traffic stop of the vehicle of which Defendant was
operating due to alleged window tint violation that Officer B. J. Galluppi noticed
when the vehicle the Defendant was operating passed by Officer B. J. Galluppi.
That Officer B. J. Galluppi began questioning the Defendant.

That Officer B. J. Galluppi reported that he “also could smell a faint odor of
marijuana coming from inside Robinson’s vehicle” per the discovery.

That bfﬁcer B. J. Galluppi questioned the Defendant about the alleged odor of
marijuana and subsequently informed the Defendant “I would search his vehicle
based on the odor of marijuana smell”.

That Officer B. J. Galluppi allegedly “located a loaded .44 Charter Arms
Revovler in the arm rest” of the driver side of the vehicle which was subsequently
seized by law enforcement. |

That Officer G. Galluppi searched the Defendant’s person and allegedly located
“a MDMA pill in Robinson’s pocket”.

That Officer G. Galluppi assisted in the search of the vehicle the Defendant was
allegealy operating and allegedly found “another MDMA pill in the back seat
behind the drivers seat”.

That the Defendant was subsequently placed under arrest and. transported to the
Wilmington Police Department for processing.

That Officer B. J. Galluppi énd Corproal Norris conducted a strip search of the

Defendant at Wilmington Police Department and alleged that “a clear plastic bag,
2
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12.

13.

14,

15.

App. 6

fell from inside his pant leg onto the floor” when the Defendant was handing his'
pants over to Officer B. J. Galluppi.

That Officer B. J. Galluppi reported that the contents of fhe clear plastic bag were
“.88 grams of cocaine, separated into two baggies. One bag had 4 rocks, and the
other bag had a single rock. Additionally there were two separate half bags of
marijuana, both combined were 3.52 grams”.

That the arrest of the Defendant and subsequent detention was not supported by
reasonable suépicion, probable cause, or other legal justification.

That the conduct of Officer B. J. Galluppi and assisting law enforcement officers
constituted a violation of the Defendant’s rights under the Fourth Amendment to
the United' States Constitution and was in violation of the Defendant’s rights .
under the North Carolina Constitution and the North Carolina General Statutes.
That the Defendant was seized, and evidence was obtained in violation of the
Defendant’s constitutional rights as guaranteed by the 4th and 14th Amendments
to the U. S. Constitution and by Article I, Section 5, 19, and 20 of the Constitution
of North Carolina.

That the exclusion of said evidence is required by N.C.G.S. §15A-974 in that said
evidence was obtained as a result of a substantial violation of Chapter 15A of the
General Statutes.

BACKGROUND KNOWLEDGE OF HEMP LEGALIZATION

N.C.G.S. 106-568.50 et seq. legalized the production of industrial hemp. Under the

direction of the North Carolina Industrial Hemp Commission, industrial hemp, a strain of the

species Cannabis sativa defined by N.C.G.S. § 106-568.51(7), can now be legally grown and

3
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sold by licensed parties. N.C.G.S § 90-87(16) excludes industrial hemp from the definition of
marijuana, which reméins a controlled substance. Hemp, as defined in Chapter 106 of the
General Statutes, is not a controlled substance and may be lawfully possessed by any citizen of
the state.

The species Cannabis sativa includes both hemp and marijuana. As such, both contain the
chemicals THC (delta-9 tetrahydrocannabinol, the primary psychoactive compound in
marijuana) and CBD'(canﬁabidiol, a nion-psychoactive substance which has been linked to health
benefits. Seée generally State Bureau of Investigations, Industrial Hemp/CBD Issues at 2,
https://www.sog.unc.ed/sites/www.sog.unc.edu/files/doc_warehouse/NC%20SBI%20-
%20Issues%20with%20Hemp%20and%20CBD%20Full.pdf (hereinafter known as Industrial
Hemp/CBD Issues). The difference between hemp, which can be legally possessed and
purchased, and marijuana, which remains a controlled substance under North Carolina law, is the
differing amounts of CBD and TﬁC in the plant. See N.C.G.S § 106-568.51(7).While marijuana
typically has typically lower amounts of CBD and higher amounts of the psjrchoactive THC,
hemp has low amounts of THC and typically higher amounts of CBD. See Emest Small et al.,
Hemp: A New Crop with New Uses for North America, in Trends in New Crops and New Uses
284, (J. Janick & A. Whipkey eds., 2002), hitps://www.hort.purdue.eduw/newcrop/ncnu02/v5-
284.html (noting the common inverse relationship between amounts of TﬁC and CBD in
Cannabis). The NC Department of Agricultﬁre routinely inspects licensed industrial hemp to
ensure that the THC amount is within acceptable limitations (less than 0.3% of the sample’s dry
weight, compared to 3-15% fo.r traditional marijuana). See North Carolina Department of
Agricultural & Consumer Services, Industrial Hemp Pilot Program in North Carolina: Frequently

Asked Questions, at https://www.ncagr.gov/hemp/FAQs.htm (hereinafter known as Industrial
4
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Hemp Pilot Program in North Carolina: Frequently Asked Questions).

The only way to determine if a substance is hemp or marijuana is by testing the chemical
composition to measure the THC level. See Industrial Hemp Pilot Program in North Carolina:
Frequently Asked Questions (noting that “short of chefnical analysis of the THC content, there
was no way to distinguish between marijuana and hemp varieties™). There is currently no field
test in North Carolina which can differentiate between hemp and marijuana. See Industrial
Hemp/CBD Issues at 2. As ackn()Wledgéd in Industrial Hemp/CBD Issues, this situation creates
problems for -law enforcement officials attempting to enforce current restrictions on the
possession, sale, and distribution of marijuana.

ARGUMENT

The Fourth Amendment to the United States Constitution protects American citizens
from unlawful and arbitrary seizure of property by the state. Improperly seized evidence, even if
indicative of criminal activity, is inadmissible in court as a violation of this Constitutional
protection of our rights. See Mapp 367 U.S. at 659. While a lawful search genemlly requires a
warrant, there are exceptions recb'gnizéd by North Carolina case law. See State v. Greenwood,
301 N.C.705, 708 (1981) (“...the smell of marijuana gave the officer probable cause to search
the automobile for the contraband drug”). Since the adoption of N.C.G.S. § 106-568.50 et seq.
and the subsequent legalization of industrial hemp, an officer cannot rely on sight and smell of
what he believes to be marijuana to' form the basis of probable cause to search or seize.

In order to be admissiBle, evidence must be lawﬁﬂly'obtaiped by the police. See Mapp
367 U.S. at 655 (“...all evidence obtained by searches and seizures in violation of the
Constitution is, by that same authority, inadmissible in a state co ””). Because marijuana and

legal.hemp are indistinguishable by sight or smell, See generally Industrial Hemp/CBD Issues,
5
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there is no way for an officer to establish probable cause for a search based on sight or smell
alone. To establish probable cause, the officer must show “at that moment the facts and
circumstances within their knowledge and of which they had reasonably trustworthy information
were sufficient to warrant a prudent man in believing that the petitioner had committed or was
committing an offense.” See Beck v. Ohio, 379 U.S. 89, 91 (1964). While State v. Fletcher, 92
N.C. App. 50, 57 (1988), held that police officers could identify marijuana without a chemical
analysis, the legalization - of industrial Lemp means that previously accepted means of
identification are no longer useful. See Industrial Hemp/CBD Issues at 2 (“Hemp and marijuana
look the same and have the samé odor, both unburned and burned. This makes it impossible for
law enforcement to use the appéarance of marijuana or the odor of marijuana to develop
probable cause for arrest, seizure of the iteﬁ; or probable cause for a search -Warrant”). As noted
by Peg Dorer, director of the North Carolina Conferénce of District Attorneys in her testimony
before the Senate Agri'culture, En‘vironme~nt,.and~ Natural Resources committee on May 30, 2019,
“Law exifqrcement cannot discern the difference between smokable hemp and marijuana, and our
State Crime Lab éannot discern the difference because they can’t discern the level of the THC
that it contains.” See Laurie Leslie, Law enforcement fears NC’s effort to boost hemp industry
could essentially legalize marijuana, WRAL, May 31, 2019, https://www.wral.com/law-
enforcement-fears-nc:-'s-effoi't—tb-boost-hemp-indﬁsfry-could-essentiélly-legali'ze- -
marijuana/18421082/.

Bécause an officer cannot determine if a suspect possesses marijuana or hemp, there is no
way that an officer can prudently “believ[e] that the [defendant] had committed or was
committing an offense” based on'sight and smell alone. Lacking probable cause to begin a

search, all evidence collected based upon the odor/sight of a substance indistinguishable from
6 .
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legally purchased hemp is inadmissible under the Fourth Amendment and comparable provisions
of the State constitution. |
Even if the defendant possesses marijuana, an unlawful seizure would be needed to make
that factual determination. Other than unscientific guesses about the nature of the substance, an
officer in the field cannot say with certainty if a substance is bemp or marijuana. See Industrial
Hemp/CBD Issues at 1 (“...one would need a chemical analysis to tell thg difference”). Because
the 4th Amendment also protects against seizure of property absent a warrant or probable cause,
there is no effective way for the State to identify if the substance is legal or not. For the specific
variety of hemp which grows leaves and buds that resemble marijuana, “...one would need a
chemical analysis to tell tﬁe differéncg.” See Industrial Hemp/CBD Issues at 1. There are
currently no tests which can be used by an officer in the field that differentiate hemp and
marijuana. See id. Even the NC State Crime Lab lacks the capability to do more than identify the
presence of THC which is found in both hemp and marijuana. See id. Without a way to
distinguish between the two strains of Cannabis sativa, there can be no probable cause for the
seizure required to test the illegality of the substance. The State cannot seize property absent
probable cause, see Mapp v Ohio, 367 U.S. at 655-56, and the seizure of Cannabis sativa to test
for illegality is a violation of the right to avoid arbitrary state intrusion. Without additional
indicia of a crime, based on Sbmething more than sight or smell of cannabis, the lack of probable
cause makes the seizure unconstitutional and without the seizure there can be no factual
determination the suiastance is not legally owned industrial hemp.
Because there is no way for an officer to detemine if the substance is hemp or marijuana,
and because the Fourth and Fourteenth Amendment of the United States Constitution; and

Article I, Sections 19, 20,23, and 24 of the Constitution of North Carolina, protects against
7
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arbitrary search and seizure of goods by the police, any evidence collected on the basis of the

sight/smell of a substance that resembles marijuana lacks probable cause and is inadmissible in

CONCLUSION

The Fourth Amendment to the Constitution and comparable state constitutional

provisions demand that probable cause exist for a search or seizure to be deemed
~lawful. As~~there; is'no-factual way for the state to diﬁerenﬁate between legal hemp
* and marijuan, an officer cannot have information “sufficient to warrant a prudent
man in believing that the petitioner had committed or was committing an
offense...,” see Beck v. Ohio, 379 U.S: at 91, based on sight or smell of the plant
Cannabis sativa alone.
In the above captioned case, Officer B. J. Galluppi alleged that he “could smell a
faint odor of rnan’jué;na coming from inside Robinson’s vehicle” while speaking
to the defendant and that he “would search his vehicle based on the odor of
marijuana smell” per the discovery. -
The officer had 1o probable cause to conduct a search of the defendant’s person
nor the vehicle he wa;s a passenger in based solely on sight/smell of what he
believed to .bé'Cann.abis sativa as the purchase of légal hemp products (identical

in odor and appearance to marijuana) is allowed by N.C.G.S. § 106-568.50 et seq.

It is the command of both the State and Federal constitution that the accused receive a

fair trial and the due process of law. To allow admittance of evidence collected through a search

conducted without probable cause would unduly prejudice the Defendant and would violate his

rights under the 4th, 5th, 6th and 14th Amendments of the United States Constitution and

8
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Articles 19, 20, 23, and 24 of the North Carolina Constitution.

RELIEF SOUGHT

WHEREFORE, the Defendant moves this Honorable Court to:

1. Summarily grant this Motion and enter an Order suppressing any and all evidence
obtained as a result of the illegal search and seizure of tﬁe Defendant and or his
property, including any evidence -subsequently obtained as a result of the
unconstitutional actions of the Officer;

2. Alternatively, that this Honorable Court conduct a pretrial evidentiary hearing in
order to receive evidence and make findings as to the legality of the Officer’s

action.

Thisthe W\ day ot&@}?\'zozo.

320 Chestnut Street, Suite 201
Post Office Box 2560
Wilmington, NC 28402
Phone: (910) 343-5428

Attorney for the Defendant
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER FILE NUMBERS 20 CRS 51122 —51124
STATE OF NORTH CAROLINA,
vs. : AFFIDAVIT
JAQUALYN ROBINSON, :
Defendant, :

Affiant, first being duly sworn, states the following:

1., Iam the attorney of record in 'the'abov_e", captioned matf:ler.' :

2. I have read the Motion to Suppress which is l.)eix.1g filed contempéraneously with
this Moﬁon. |

3. ‘The Motion to §uppress was prepared aﬁer. an investigation and review of the

discovery which was provided to my office by the State of North Carolina.

4. The facts as set forth in the Defendant’s Motion to Suppress based on information
provided in discovery are true and accurate to the best ot; my knowledge as set out
below from the discovery in the above referenced matters:

“On 02/05/2020 16:09 hrs, 1, Officer Benjamin GALLUPPI, was sitting in the
parking lot of 1102 Dawson St., facing Northbound perpendicular to Dawson St. I
was looking Westbound on Dawson St. and saw a dark colored CHrysler

300, traveling Eastbound on Dawson St. with extremely dark windows.

As the Chrysler passed by, I was unable to see inside the vehicle due to the
window tint, and it was daytime outside. I pulled out behind the Chrysler 300,

noting the license plate was NC - HCS6595. I was unable to see in the rear
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window to see any occupants. I also did not see the green DMV sticker used for
those for who had window tint exceptions. I inititated my emergency lights and
siren to signal to the driver, I was pulling him over. The Chrysler turned onto
Southbound S. 17th St. and continued driving. The driver then turned right onto
Wright St. where he pulled over and stopped. I walked up to the drivers side
window, which had originally been 1/2 way down during my approach. The
driver was identified as J AQUALYN ROBINSON. When asked, ROBINSON
stated he left his drivers license at the house. He stated the the vehicle belonged to
him. He was also on his cell phone, however I did not hear him talking to anyone.
He provided registration that indicicated that the vehicle was registered to him. I
informed ROBINSON the reason I stopped him was his window tint. I then went
back to my patrol vehicle to run and see if ROBINSON was who he claimed to
be. T also could smell a faint odor of marijuana coming from inside ROBINSON'S
vehicle. He was also the only occupant inside same. I found that ROBINSON'S
license was showing suspended in CJLEADS. 1 walked back up to ROBINSON,
who was still seated in the vehicle and had him step out. He informed me he was
having his cousin come to.pick him up. ] had ROBINSON come back to my
passenger seat, where he still remained on the phone. I asked ROBINSON
multiple times if he would end his conversation which he finally did. I asked
ROBINSON about his drivers license being suspended, which he stated it was for
a failure to appear ticket. I asked if his license was still suspended, and he said "it
probably is now" While talking to ROBINSON, I inquired if he had anyone inside

his vehicle recently, which he said no. I inquired about the marijuana smell which

11
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he stated there was no marijuana in the car. He stated it might have been from the
guy he dropped off, but no one smokes in his vehicle. I explained to ROBINSON
that I would search his vehicle based on the marijuana smell and had him stand by
with another officer. I asked ROBINSON if there were any weapons inside his
vehicle, and he shook his head no, and said softly "no" I started a search of the
Chrysler 300 at the front passenger side, where It had a strong odor of marijuana.
I'located a loaded .44 Charter Arms Revolver in the arm rest. I then walke;d back
and placed ROBINSON in handcuffs and had him put in my vehicle.

Ofcr G. GALLUPPI conducted a search of ROBINSON, and located a MDMA
pill in ROBINSON'S pocket. Ofcr. G. GALLUPPI assisted me in further search of
the vehicle, and he located another MDMA pill in the back seat behind the drivers
seat which was the same style as the one located on ROBINSON. A further
search, yielded nothing inside the vehicle. I tested ROBINSON' S windows
utilizing Laser Labs Inspector II, which is an approved window tint device, and
his rear driver side window registered at 0%. The vehicle was released to
ROBINSON' S cousin who responded to the scene per his request. ROBINSON
was arrested and transported to WPD. Upon arrival, Cpl. NORRIS assisted me in
conducted a strip search of ROBINSON. We escorted him to the bathroom inside
the holding area. I could smell the odor of marijuana on ROBINSON as I walked
behind him. I asked ROBINSON to remove his shirt, upon which ROBINSON
claimed he was feeling sick and needed to throwup. ROBINSON further claimed
that he needed to sit down. I had him remove his shoes, and then his pants, which

he had black shorts on under his pants. As ROBINSON removed his pants and
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handed them to me, a clear plastic bag, fell from inside his pant leg onto the floor.
I looked over at ROBINSON, which his gaze looked at the bag, then immediately
looked to the floor. Nothing else was located on ROBINSON'S person.

Inside the bag that fell to the floor was .88 grams of crack cocaine, separated into
two baggies. One bag had 4 rocks, and the other bag had a single rock.
Additionally there were two separate half bags of marijuana, both combined were
3.52 grams: I made a check of nearby schools and parks from the route that I saw
ROBINSON drive. I found that ROBINSON had passed within 1000 feet of both
Mark W. Howe Pre-K Center, and Tower Park A check of ROBINSON' S record
indicicated that he had a pending CCW charge. He was charged with: Window
tint, suspended license, CCW - gun, Possession of MDMA, possession crack
(cocaine), Possess Marijuana, PWIMSD cocaine, possess w/i 1000' park, posses

w/1 1000' school.”

/77/7/@24\/%/\'/ ' 8/12{ 2020
Niccl:x’)y'a j. Dobson DATE
Assr|stan Public Defender

STATE OF NORTH CAROLINA :
COUNTY OF NEW HANOVER

1, Jamie M. Karaszewski, a notary public of Pender County, North Carolina, certify that Niccoya
D. Dobson personally appeared before me this day, and being duly sworn, signed the foregoing
instrument. :

This the \Z day of August 2020.
“ﬂ""n"

(Y} ”,
° * o WARA ‘s,
%‘OMA M.‘g‘w “Q,’\*“\4 """" §.,§¢"4\/Iy commission expires: \25 ‘241023
Jathie M. 3 ECX

Karaszewski -:s S OTARY R
Notary Public §S: WOt 17
t h PUBLIC fuf
""06/\1/5."'u.u-":{ll‘ :‘\:
a;,"'SR CO\)‘\\“\\“
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CERTIFICATE OF SERVICE

The undersigned attorney does hereby certify that she caused to be served a copy of the

foregoing document to the last known address of the Defendant and to District Attorney’s Office

via hand delivery addressed to the following:

William B. Van Trigt
Assistant District Attorney
316 Princess Street, Suite 543
Wilmington, NC 28401

This the \ 2 day of August 2020. m

Niccfya D.JPobson

AssiStant Public Defender
320 Chestnut Street, Suite 201
Post Office Box 2560
Wilmington, NC 28402
Phone: (910) 343-5428

Attorney for the Defendant
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DEFENDANT'S App. 18
‘ EX\HIBH‘

NORTH CAROLINA
STATE BUREAU OF INVESTIGATION

3320 Garner Road
P.O, BOX 29500
Ralelgh, NC 27626-0500

ROY COOPER (919) 662-4500 ROBERT SCHURMEIER
GOVERNOR FAX: (919) 662-4523 DIRECTOR

Industrial Hemp/CBD Issues
Background

Session Law 2015-299 established the North Carolina Industrial Hemp Commission and initiated a pilot program to study
the feasibility of industrial hemp as a crop in NC. Industrial hemp Is the plant specles Cannablis Sativa, which Is the same
species as marijuana. Industrial hemp contains low levels of tetrahydrocannabinol (THC), which Is the psychoactive
ingredient in marljuana, a Schedule VI controlled substance in NC. Industrial hemp is engineered to contalin high levels
of cannabidiol (CBD), which is not psychoactive and has many alleged health benefits Including treatment for some
forms of epllepsy. It should be noted that the FDA recently approved a pharmaceutical CBD drug called Epidiolex, which
can be prescribed by a physician for.epllepsy. This Is the only FDA approved use of CBD for a medical condition.

There are several types of industrial hemp:

1. One varlety Is grown for seed olils. Oil is extracted from the seeds and used In varlous food products
such as bread, shampoos, and granola products;

2. One varlety looks like long stalks of bamboo and Is grown for fiber for textlles and rope; and

3, One variety looks like marijuana and grows “buds" Just like marijuana, CBD Is extracted from the
buds. This type looks Just llke marijuana, including the leaves and buds, and It smells the same as
marljuana. In fact, there Is no way for an individual to tell the difference by looking at the plant;
one would need a chemlcal analysis to tell the difference.

The NC Department of Agriculture (NC DAG) oversees the growers of Industrial hemp in NC by providing licenses to
growers who qualify. NC DAG performs inspections of fields and Indoar grown space and takes plant samples which are
tested to determine the percentage of THC. If the percentage of THC Is determined to be greater than 0.3%, NC DAG
burns the plants. NC DAG’s lab has the capability to determine the percentage of THC; however, they outsource the
testing to a private lab In Durham due to the high number of samples that are submitted.

Due to the popularity of CBD, the overwhelming majority of NC licensees are growing the CBD producing variety of hemp,
rather than the variety for clothing and rope. As of July 2018, there were 348 licensed growers on 4548 licensed acres
and in 1,630,485 square feet of indoor greenhouse space. As of January 2019, there were well over 500 licensed
growers In NC. There are a number of large processing facilities that have recently opened in NC, Hemp grown In NC, as
well as many other states, are processed Into various CBD contalning products in these facllities. These products include
balms, lotions, salve, oils, tapsules, cigarettes, cigars, and “buds.” There are CBD dispensarles that have opened in NC
In order to sell these products; in addition, the products are sold in hundreds of tobacco shops, convenience stores, and
pharmacies. CBD liquids are sold for vaping. Food products labeled to contaln CBD are sold in stores across NC In the
form of gummies, trall mix, lollipops, and many other food products. These products are expensive; with a small 4-
ounce bottle of CBD oil sald for $80.00 or a small bag of CBD trail mix for $40.00. These products are being sold in large
quantities, with little oversight by a regulatory body. Recently the FDA banned CBD from food products, dietary
supplements, and products claiming medicinal benefits. Currently, the NC DAG is sending letters to notify store owners
that they cannot sell food products containing CBD.
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Issues for Law Enforcement

There Is no easy way for law enforcement to distinguish between industrial hemp and marijuana. There is currently no
field test which distinguishes the difference.

Hemp and marljuana look the same and have the same odor, both unburned and burned. This makes it impossible for
law enforcement to use the appearance of marijuana or the odor of marijuana to develop probable cause for arrest,
selzure of the item, or probable cause for a search warrant. In order for a law enforcement officer to seize an item to
have It analyzed, the officer must have probable cause that the item being seized is evidence of a crime. The proposed
legislation makes possession of hemp in any form legal. Therefore, in the future when a law enforgement officer
encounters plant material that looks and smells like martjuana, he/she will no longer have probable cause to seize and
analyze the item because the probable cause to believe it is evidence of a crime will no longer exist since the item could
be legal hemp. Police narcotics K9's cannot tell the difference between hemp and marljuana because the K9's are
trained to detect THC which is present In both plants. Law enforcement officers cannot distinguish between
paraphernalla used to smoke marijuana and paraphernalia used to smoke hemp for the same reasons. The Inability for
law enforcement to distinguish the difference between hemp and marijuana is problematic In all marijuana
prosecutions, from small amounts to trafficking amounts of plant material. There is at least one District Attorney’s
Office in NC which Is currently not prosecuting marijuana cases due to the inabtlity of law enforcement to distinguish the
difference between hemp and marijuana. '

While NC DAG oversees the hemp growers In NC to ensure that the THC levels are within legal limits, there is currently
no regulation of hemp and CBD products. This s particularly concerning because processors in NC are making hemp and
CBD products using hemp grown all over the US. We do not verify that hemp grown In another state contains less than
the percentage THC required by law, which means that products made in NC may contaln a higher percentage of THC
than what is allowed by law. Retall products currently sold in NC Include hemp “buds” or plant material, hand rolled
hemp cigarettes and hemp cigars, CBD/Hemp oils, and edible candies, gummies, and food products. Law enforcement
has encountered employees In some businesses who encourage the purchase of hemp products as a legal marijuana
alternative. Consumers can currently purchase hemp buds and rolling papers in the same store and then roll a hemp
“Joint” and smoke it. (Note: On the last page of this document Is a series of photographs of "hemp” products sold in
stores in NC).

The North Carolina State Crime Laboratory does not conduct testing to differentiate between hemp and marijuana. The
State Crime Lab, as well as most municipal crime labs in NC, perform a qualitative analysis on plant material to
determine whether THC is present. All hemp and CBD products contain some level of THC; therefore, the crime labs will
repart these products as contalning marijuana or THC, which are both Schedule Vi controlled substances. While it has
been suggested that additional funds be allocated to the Crime Lab in order to add additional chemists and equipment
to conduct the quantitative analysis described above, this will not resolve the issue. As previously mentioned, law
enforcement cannot seize an item without probable cause that the item Is evidence of a crime. Not being able to
distinguish between hemp and marljuana defeats the previous basis for probable cause to seize items believed to be
marijuana.

Many products for sale In commercial businesses are intentionally mistabeled to contain CBD, but they contain harmful
Schedule | controlled substances, synthetic cannabinolds, “bath salts,” and other adulterants such as rat poison. Law
enforcement cannot rely on the product labels to accurately identify the ingredients or percentages. For example, if a
package of hemp “buds” has a label that states it contains less than 0.3% THC, law enforcement cannot rely on the label
to be accurate. The product could contain marljuana or another controlled substance. But law enforcement does not
currently have the legal right to seize the product and the crime labs do not have the ability to confirm the percentages.
The crime labs can only identify THC or other controlled substances. '

According to the FDA, CBD cannot be contained in food products such as gummies, lollipops, etc. This is particularly
concerning for several reasons: first, children could purchase these products as there is no purchasing age limit;
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secondly, these products may be mislabeled and contain other psychoactive substances such as THC or Schedule |
synthetic cannabinolds.

The FDA approved a product called Epidiolex, which contains CBD, for use in cases of epilepsy and this product can be
prescribed by a physiclan. There are many hemp and CBD products on the market, and individuals are self-prescribing
these products for things such as pain management, anxiety, sleep disorders, and autism, even though CBD has not been
sclentifically proven or approved for use with these conditions. Users of these products will test positive for THC during
employer random narcotics screening and their employment may be terminated for unlawful drug use. A narcotics
screening only tests for the presence of THC, not the percentage of THC.

Possible Solutions

The North Carolina Farm Act of 2019 (Senate Bill 315), which was flled on March 20, 2019, formalizes NC'’s Industrial
Hemp program and the Industrial Hemp Commission moving forward. This bill adds Chapter 106-568.67, which requires
no license to possess, handle, transport, or sell hemp products or extracts. This bill modifles the definition of marijuana
in Chapter 90-87 to exclude hemp, hemp products, or hemp extracts.

The unintended consequence upon passage of this bill is that marijuana will be legalized in NC because law
enforcement cannot distinguish between hemp and marijuana and prosecutors could not prove the difference in court.
Every quantity of hemp and/or marijuana is important for police investigations, from the cigarette to the “dime” bag to
2 bale.

There are several possible solutions which allow farmers in NC to grow industrial hemp, but also altow the criminal
justice system to continue to seize marijuana, and charge and prosecute marijuana offenses. Below is a listing of
possible solutions:

1) Limit the varleties of hemp that can be grown in NC to those which are used in rope, clothing, and paper.
Do not allow the variety of hemp that produces “buds” similar to marljuana.

2) Modify the definitlon of marfjuana in 90-87(16) as follows:

(16) "Marljuana" means all parts of the plant of the genus Cannabis, whether growing or not; the seeds thereof; the
resin extracted from any part of such plant; and every compound, manufacture, salt, derivative, mixture, or preparation
of such plant, its seeds or resin, but shall not include the mature stalks of such plant, fiber produced from such stalks, oll,
or cake made from the seeds of such plant, any other compound, manufacture, salt, derivative, mixture, or preparation
of such mature stalks (except the resin extracted therefrom), fiber, oil, or cake, or the sterllized seed of such plant which
is incapable of germination. The term does not include industrlal hemp as defined In G.S. 106-568.51, when the
industrial hemp is produced in compliance with rules issued by the North Carolina Industrial Hemp Commission and
provided to a pracessar. The pgssession or sale of hemp in any other circumstance, unless in lawful possession pursuant
to the North Carglina Epilepsy Act, is unlawful,

In addition to 1) and 2), the following conditions are warranted:

¢ An individual must be 18 or older to purchase or possess hemp, hemp extract, and C8D products.

e Provide immunity for law enforcement officers who seize hemp and hemp products during the course of an
investigation, even if the products fall within the legal limits of THC and CBD.

e Clarify that all paraphernalia used to smoke plant-based materials (whether hemp or marijuana) Is illegal.

Alternative solutions may include:

* Plant based materlals and plant based commercial products cannot be made in hemp processing facilities in
NC. Only olls, balms, lotions, salves, etc. can be made In these facilities.
¢ Hemp in plant form cannot leave processing facllities.
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o Hemp in plant form cannot be sold by processors or commercial businesses. It can only be sold by NC
farmers with a license from the NC Department of Agriculture.

o Mandate that only growers and processors with a license from the NC Industrial Hemp Commission can
possess hemp or hemp plants. Any ather person who possesses hemp or hemp plants will be charged with
possession of a Schedule VI controlled substance.

o Hemp and CBD containing edibles such as candies, gummies, lollipops, brownies, etc. cannot be sold or
possessed in NC. No edible hemp and CBD food products. (this follows FDA regulations)

e Place a ban on smoking hemp, hemp products, hemp extracts, and CBD products.

o Regulate CBD oils to ensure they oils sold in NC are produced by NC farmers, tested by the Department of Ag
to fall within legal limits of THC and CBD. The oil products could have a label and tax stamp. Any CBD
products without this tax stamp would be illegal to manufacture, sell, or possess.

o Place a tax stamp on all hemp grown in NC and CBD products manufactured in NC. This stamp could go on all
products by NC licensed growers and processors. This tax stamp would allow for the product to be followed
from the field to the processor to the store. 1t would ensure that hemp grown by NC farmers is being sold to
NC processors, and then sold in NC retail stores. It also ensures that the products fall within the legal THC
limits. Any hemp and CBD products without the tax stamp would be illegal to manufacture, sell, or possess.

o License hemp/CBD retail stares in NC. A store must be on the approved list to sell hemp and CBD products,

»  Add Epidiolex to Schedule V so it can be prescribed by physicians in NC, This is an FDA approved
pharmaceutical form of CBD which is aiready a Federal Schedule V controlled substance.

Photos of Commercially Sold Products

Hemp cigarette Hemp cigar Hemp “buds”
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Hemp “buds” Hemp “buds”
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF NEW HANOVER FILE #: 20-CRS-51122, 51123, & 51124

STATE OF NORTH CAROLINA

v. ORDER ON DEFENDANT’S MOTION

TO SUPPRESS

JAQUALYN ROBINSON,

~ Defendant.

THIS MATTER came before the undersigned Superior Court Judge in and for the County of
New Hanover on defendant’s motion to suppress on the 29™ day of October, 2020. The Court
having reviewed the motion, having heard the evidence presented and the arguments of counsel
finds:

1.

That on or about February 5, 2020 Officer Ben Galluppi was on routine patrol in the area of
Dawson Street and 11* in the City of Wilmington.

Officer Galluppi was stationary when he saw a blue Chrysler 300 drive by on Dawson Street
that had extremely dark tint on the windows which he believed were in violation of the
statute.

Officer Galluppi pursued the vehicle and activated his blue lights. The vehicle pulled over
near 15th,

Upon approaching the vehicle, Officer Galluppi detected what he believed to be an odor of
marijuana emanating from the vehicle. '

The defendant was the driver of the vehicle. He had no license but provided his vehicle
registration.

Officer Galluppi requested back up to assist in a potential search of the vehicle.
Officer Galluppi returned to the defendant’s vehicle when back up arrived and removed the
defendant from the vehicle. The defendant was taken to the patrol car and placed in the front

seat.

Officer Galluppi then questioned the defendant about his license status and defendant
answered those questions. The defendant was not advised of his Miranda rights.
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Officer Galluppi then conducted a search of the vehicle with the assistance of another officer,
The search revealed a handgun in the console and a non-descript pill under the back seat.

10. The defendant was then placed under arrest and transported to the Wilmington Police

11.

Department for processing. While at the police department, the defendant was strip searched.
While removing his clothing, a plastic pouch fell from defendant’s pants which contained
two separate baggies; one containing a green leafy substance and the other containing a white
rock like substance. '

The Court took judicial notice of a State Bureau of Investigations bulletin regarding the
similarities of marijuana and hemp. The court took judicial notice of the bulletin only to the
extent that physical properties and characteristics of the two plants were discussed. Legal
conclusions and opinions contained in that bulletin were disregarded as the State Bureau of
Investigation does not have legal authority to issue binding opinions on the sufficiency of
evidence to establish probable cause. Marijuana and hemp share very similar physical
characteristics and it is difficult to tell one from the other either by appearance or by smell.

Based on the forgoing findings of fact, the Court concludes as a matter of law:

L.

That Officer Galluppi had reasonable suspicion for the stop of the vehicle based on the
possible window tint violation.

That the odor of marijuana emanating from the vehicle provided sufficient probable cause for
a warrantless search of the vehicle under the automobile exception to the Fourth Amendment
warrant requirement.

The fact that marijuana and hemp share similar characteristics and have a similar odor does
not negate the ability of law enforcement to use the odor of a potentially controlled substance
as a sufficient basis to establish probable cause for the warrantless search of a vehicle.
Marijuana is still an illegal substance in this state.

Officer Galluppi’s questioning of the defendant after the defendant was placed in the patrol
car constituted a custodial interrogation.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the defendant’s motion to
suppress is denied as to the evidence seized. The motion is granted as to the statements made by
the defendant after he was placed in Officer Galluppi’s patrol vehicle.

This the 28" day of October, 2020.

o

R. Kent Harrell
Superior Court Judge Presiding
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File No.
STATE OF NORTH CAROLINA ’ 20 CRS51122 - 51124
NEW HANOVER In The General Court Of Justice
County @ District [} Superior Court Division
STATE VERSUS

Name Of Defendant

JAQUALYN ROBINSON TRANSCRIPT OF PLEA

DOB Age Highest Level Qf Education Completed

08/29/1996 23 [YAL: MJ G.S. 15A-1022, 15A-1022.1

NOTE: Use this section ONLY when the Court is reje‘;:ting the plea arrangement.

[ The plea arrangement set forth within this transcript is hereby rejected and the clerk shall place this form in the case file. (Apafies to
plea arrangements disclosed on or after December 1, 2009.)

Date

Name Of Presiding Judge (type or prnt) Signature Of Presiding Judge

10.
1.

. Are you able to hear and understand me?

. Do you understand that you have the right to remain silent and that any statement you make may be used

against you?

3. Atwhat grade level can you read and write?

4. (a) Are you now using or consuming alcohol, drugs, narcotics, medicines, pills, or any other substances?

(b) When was the last time you used or consumed any such substance?
(c) How long have you been using or consuming this medication or substance?
{d) Do you believe your mind is clear, and do you understand what you are doing in this hearing?

. Have the charges been explained to you by your lawyer, and do you understand the nature of the charges,

and do you understand every element of each charge?

. (a) Have you and your lawyer discussed the possible defenses, if any, to the charges?

(b) Are you satisfied with your lawyer's legal services?

. (a) Do you understand that you have the right to plead not guilty and be tried by a jury?

(b) Do you understand that at such trial you have the right to confront and to cross examine witnesses
against you?

{c) Do you understand that by your plea(s) you give up these and other important constitutional rights to a
jury trial?

. Do you understand that, if you are not a citizen of the United States of America, your plea(s) of guilty or

no contest may result in your deportation from this country, your exclusion from admission to this country,
or the denial of your naturalization under federal law?

. Do you understand that upon conviction of a felony you may forfeit any State licensing privileges you have in

the event that your probation is revoked?
Do you understand that following a plea of guilty or no contest there are limitations on your right to appeal?

Do you understand that yaur plea of guilty may-impact how long biological evidence related to your case
(for example, blcod, hair, skin tissue)} will be preserved?

(Over)

AOC-CR-300, Rev. 5/18
© 2018 Administrative Office of the Courts

The undersigned judge, having addressed the defendant personally in open court, finds that the defendant (1) was duly sworn or affirmed,
(2) entered a plea of  [X]guilty [ guilty pursuant to Alford decision

[Jno contest, and (3) offered the following answers to the
questions set out below:

Answers
(1) —__Yes
)] Yes

@ 20 qnde
@a_ N\

(4b) R ppeding
(4c) S
(4ad) _____ Yes
(5)_____ Yes
(6a)_____ Yes
(6b)
(7a) ______Yes
(oy_____Yes
(7¢) Yes
@ ______Yes
@___ Yes
{10) Yes
(1) Yes
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L] ]

12. Do you understand that you are pleading [X] guitty [ ] guilty pursuant to Alford [ Jno contest to the

(12)

charges shown below? (Describe charges lolal maximum punishments, and applicable mandatory minimums for those charges.)

T D, N ] PLEAS  [sheier nr.

X

SADIROA  SPTER L
1 R :

. Date Of Offense G.S
v |Ptea*| Fite Number |Sount Offensels OR Date Range -5
No.(s) (s) Of Offenae. - No.

$Pun.
CL. CL.

Maxtmum
Punishment

G |20CR51123 |11 |FELONY POSSESSION OF COCAINE 02/05/2020 |90-95(d)(2) _ |F

G [zocesw2z g Cm:\\\smg Conceolest €rom (m) Yslww | Y208 M

24 MOS.

b0 duys @

[ See attached AOC-CR-300A, for additional charges.

SE Sy, o Aordplea | TOTAL MAXIMUM PUNISHMENT )

24 MONTHS + (¢Ddu

MANDATORY MINIMUM FINES & SENTENCES (if any) }

@

v NOTE TO CLERK: /f this column is checked this is an added offense or reduced charge.

1 NOTE: Enter punishment class if different from underlying offense class (punishment class represents a status or enhancement).

13. Do you now personally plead guiity [Jguilty pursuant to Aiord [ _]no contest to the charges
1 just described?
14. [X] (a) Are you in fact guiity?
(1 (b) (no contest plea) Do you understand that, upon your plea of no contest, you will be treated as being
guilty whether or not you admit that you are in fact guilty?
[ (¢) (attord guitty plea)
(1) Do you now consider it to be in your best interest to plead guilty to the charges | just described?

(2) Do you understand that, upon your “Alford guilty plea,” you will be treated as being guilty whether
or not you admit that you are in fact guilty?

] 15. (Uss if aggravating faclors are listed below) Have you admitted the existence of the fol!owmg aggravating factors:

have you agreed that there is evidence to support these factors beyond a reasonable doubt, have you
agreed that the Court may accept your admission o these factors, and do you [] understand that you
are waiving any notice requirement that the State may have with regard to these aggravating factors

[ agree that the State has provided you with appropriate notice about these aggravating factors?

[]16. (Use if sentencing points are selected below) Have you admitted the existence of the following sentencing points
not related to prior convictions: D offense committed while on supervised or unsupervised probation,
parole, or post-release supervision ' [] offense committed while servmg a sentence of imprisonment

offense committed while on escape from a correctional institution, have you agreed that there is
evidence to support these points beyond a reasonable doubt, have you agreed that the Court may accept
your admission to these points, and do you []understand that you are waiving any notice requirement
that the State may have with regard to these sentencing points ] agree that the State has provided you
with the appropriate notice about these sentencing points?

£117. (Use if No. 15 or 16 selected above) Do you understand that at a jury trial you have the right to have a jury
determine the existence of any aggravating factors and any additional sentencing points not related to prior
convictions that may apply to your case beyond a reasonable doubt, and that by your plea(s) you give up this
constitutional right to a jury determination?

18. Do you understand that you also have the right during a sentencing hearing to prove to the Court the
existence of any mitigating factors that may apply to your case?

19. Do you understand that the courts have approved the practice of plea arrangements and you can discuss
your plea arrangement with me without fearing my disapproval?
AOC-CR-300, Side Two, Rev. 5/18, © 2018 Administrative Office of the Courts

(13)

(14a)
(14b)

{14c1)
(14c2)

(15)

(16)

(17N

(18)

(19)

Yes

Yes
N/A

N/A

N/A

N/A

Yes

Yes
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File No.
STATE VERSUS } 20 CR 51122 - 51124
‘| Name Of Defendant
JAQUALYN ROBINSON
20. Have you agreed to plead [Xlguilty [ guilty pursuant to Alford  [“Jno contest  as part of a plea (20 Yes

arrangement? (if so, review the lerms of the piea arrangement as listed in No. 21 below with the defendant.)

21. The prosecutor, your lawyer and you have informed the Court that these are all the terms and conditions of
your plea:

L . R PLEA ARRANGEMENT | - Cene ]

The Defendam shall plead guilty to the offense as listed and will receive a suspended sentence of 4-14 months. The Defendam wxll be
placed on supervised probation for a term of 12 months, enroll in and successfully complete the TASC program and follow all
recommendations, complete 24 hours of community service, be subject to frequent drug screens and warrant-less searches conducted by
the Division of Community Corrections, and forfeit the firearm seized in these cases. The State will dismiss the remaining related
charges.

The State dismisses the charge(s) set out on Page Two, Side Two, of this transcript.

[ The defendant stipulates to restitution to the party(ies) in the amounts set out on “Restitution Worksheet, Notice And Order (Initial
Sentencing)” (AOC-CR-611).

22, Is the plea arrangement as set forth within this transcript and as | have just described it to you correct as (22) Yes
being your full plea arrangement?

23. Do you now personally accept this arrangement? (23)______Yes

24. (Other than the plea arrangement between you and the prosecutor) has anyone promised you anything or (24) No
threatened you in any way to cause you to enter this plea against your wishes?

25. Do you enter this plea of your own free will, and do you fully understand what you are doing? (25)_____ _Yes

26. Do you agree that there are facts to support your plea [ and admission to aggravating factors (26)______Yes

] and sentencing points not related to prior convictions, and do you consent to the Court hearing a
summary of the evidence?

27. Do you have any questions about what has just been said to you or about anything else connecled to your (27)______No
case?

7] ACKNOWLEDGEMENT BY DEFENDANT |- . - =~ . |

| have read or have heard dll of these questions and understand them. The answers shown are the ones 1 gave in open court and, they
are true and accurate. No one has told me to give false answers in order to have the Court accept my plea in this case. The tenns and
conditions of the plea as stated within this transcript, if any, are accurate.

Date
SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME \0.29. 7m0
Date Si — Sigqrature Of Pefendant
1-29-302D Aot
Name Of Defendant (type or print)
DD/fzpury CcSC D Clerk Of Superior Court JAQUALYN ROBINSON
i .. - | CERTIFICATION BY LAWYER FORDEFENDANT [, - .t -

| hereby certify that the terms and conditions stated within this transcript, if any, upon which the defendant’s plea was entered are correct
and they are agreed to by the defendant and myself. | further certify that | have fully explained to the defendant the nature anc_! elements of
the charges to which the defendant is pleading, and the aggravating and mitigating factors and prior record points for sentencing, if any.

Date Name Of Lawyer For Defendant (type or print) s:g fo LawyerFot Defe,
NICCOYA D DOBSON % A
‘ IS - [ CERTIFICATION Bv’PRq'sscu/l'oa [ N

y 7
As prosecutor for this Prosecutorial District, | hereby certify that the conditions stated within this transcript, if any, are the terms anq
conditions agreed to by the defendant and hisfher lawyer and myself for the entry of the plea by the defendant to the charges in this case.

Deto_ | Name Of Proseculor (type or prinl) V Slgngltﬂe/fw
00 | xemstamErERIPrEeMBe M\'r'( :

AQQ-CR-800, Page Two, Rev. 5/18 (Over)
© 2018 Administrative Office of the Courts
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i U7 PLEA ADJUDICATION s v
Upon oonsrderatlon of the record proper, evidence or factual presentation offered, answers of the defendant, statements of the lawyer for
the defendant, and statements of the prosecutor, the undersigned finds that:
1. There is a factual basis for the entry of the plea (and for the admission as to aggravating factors and/or sentencing points);
. 2. The defendant Is satisfied with his/her lawyer's legal services;
3. The defendant is competent to stand trial;

4. [C]'The State has provided the defendant with appropriate notice as to the aggravating factors and/or points; [] The defendant has
waived notice as to the aggravating factors and/or points; and

5. The plea (and admission) is the informed choice of the defendant and is made freely, voluntarily and understandingly.
The defendant's plea (and admission) is hereby accepted by the Court and is ordered recorded.

Dale Name OlaldngJud (type or print) \ &gneW /é/
~ M

SUPERIOR COURT DISMISSALS PURSUANT TO PLEA ARRANGEMENT | L
Count No.(s) Offensels)

Svpunvl mﬁ\’b - |

i Hl  -BISTRI®T COURT DISMISSALS PURSUANT TO PLEA ARRANGEMENT [ IR AT
Fite No. Count No.(s) Offense(s)

20 CR51122 1 WINDOW TINTING VIOLATION
20-6R-5+22 N CARRYING-CONCEALER-GUN-aH) @0
20 CR651122 m POSSESSION MDMA

20 CI§51123 1 DWLR NOT IMPAIRED REVOCATION

20 CRS51123 m POSSESS MARIJUANA UP TO 1/2 OUNCE
20 CR85 1124 1 PWISD COCAINE

20 CR651124 I M/S/D/P CS WITHIN 1,000 FEET OF PARK
20 CRY5 1124 m M/S/D/P CS WITHIN 1,000 FEET SCHOOL

AR ‘Wgﬁy LR X 5] ,a:\l CERTIFICATION BY PROSECUTOR I‘f’;@@’ IR ; "“"’s%—z[
The undersigned prosecutor enters a dismissal to the above charges pursuant to a plea arrangement shown on this Transcript Of Plea.

Date Name Of Prosecutor (type or print) Signature Of & tor
| A im) AEERANDRiA-RALOMBO V‘u’fﬁ}f Y %<
) — .

AOC-CR-300 Page Two, Side Two, Rev., 5/18 ‘ /
© 2018 Administrative Office of the Courts
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STATE OF NORTH CAROLINA I —

NEW HANOVER County WILMINGTON Seat of Court
NOTE: [Use AOC-CR-310 for DW! offense(s).]

52

In The General Court Of Justice
[ District Superior Court Division
STATE VERSUS JUDGMENT SUSPENDING SENTENCE - FELONY

Name Of Defendant PUNISHMENT: [X] COMMUNITY [JINTERMEDIATE
ROBINSON,JAQUALYN (STRUCTURED SENTENCING)
Race Sex Date Of Birth (For Offenses Committed On Or After Dec. 1, 2016)

B M 08/29/1996 G.S. 15A-1341, -1342, - 1343, -1343.2, -1346
Altomey For Stale Det. Found Def. Waived |Attomey For Defendant . X] Appointed | Crt Rotr Inltials
WILLIAM B VAN TRIGT (1 Rai incigent L atiomey - | NICCOYA D DOBSON Retained RM

The defendant was found guilty/responsible, pursuant to plea (_| pursuant to Afford) {_Jof no contest) | Jtrial by judge | trial by jury, of
Fite No.(s) Off. Offense Description Offense Date G.S. No. FMA] CL. [Pun.CL
20CRS051123 52 |FELONY POSSESSION OF COCAINE 02/05/2020 90-95(D}(2) F I

20CRS051122 52 JCARRYING CONCEALED GUN(M) 02/05/2020 14-269(A1) M| 2

*NOTE: Enter punishment class if different from underlying cffense class (punishment class ropresents a status or enhancement). PRIOR
The Court[X] 1. has determined, pursuant to G.S. 156A-1340,14, the prior record points of the defendanttobe ___ 02 . O QmQgy
Any prior record level point under G.S. 15A-1340.14(b){7) is based on the determination of this issue by the RECORD 19 D v D VI
trier of fact beyond a reasonable doubt or the defendant’s admission to this issue. LEVEL:

2. makes no prior record level finding because none is required. - e
ourt (NOTE: Block 1 or 2 MUST be checked.): . '
. makes no writlen findings because the prison term imposed is within the presumptive range of sentences authorized under G.S. 15A-1 340.17(c).
- makes the Determination of aggravating and mitigating factors on the attached AOC-CR-605.
. makes the Findings of Extraordinary Miligation set forth on the attached AOC-CR-606.
- finds the défendant has provided substantial asg|stance pursuant to G.S. 80-85(h)(5).
. E‘fﬂdges the defendant to be (check only one) || a habitual feton to be sentenced four classes higher than the principal fetony (no higher than Class C).

a habitual breaking and entering status offender, to be sentenced as a Class E felon.
6. finds enhancement pursuant to: G.S. 80-85(e)(3) (drugs). [ ] G.S. 14-3(c) (hate ciime).  [_] G.S. 50B4.1 (domestic viotence).
[[]G.S. 14-50.22 (gang misdemeanor). ] Other: This finding is
based on the determination of this issue by the trier of fact beyond a reasonable doubt or the defendant's admission.

[:] 7. finds the above-designated offense(s) is a reportable conviction under G.S. 14-208.6 and therefore impases the special conditions of probation set

forth on the attached AOC-CR-603D, Page Two, Side Two, and makes the additional findings and orders on the attached AOC-CR-615, Side Two.
D 8. finds the above-captioned offense(s) involve the (check gll that apply) D physical or mental Dsexual abuse of a minor,

{if No. 7 not found) and therefore imposes the speciaf conditions of prebation set forth on the attached AOC-CR-6803D, Page Two, Side Two.

B 9. findsthata [} motor vehicle (] commercial motor vehicle  was used In the commission of the offense and that it shail be reported to DMV,

10. finds this is an offense involving assault, communicating a threat, or an act defined in G.S. 50B-1(a), and the defendant had a personal relationship
as defined by G.S. 50B-1(b) with the victim.

(J11. foffenses committed on or after Dec. 1, 2017, only) finds that the offense was committed as part of criminal gang activity as defined In G.S, 14-50.16A(2)
t] and that the defendant was a criminal gang leader ar organizer as defined in G.S. 14-50.16A(3). This finding is based on the determination of
this issue by the trier of fact beyond a reasonable doubt or on the defendant’s admission. .
l:]12. finds the above-designated offense(s) involved (check one) [ foffenses commitied Dec. 1, 2016 - Nov. 30, 2017) criminal street gang activity
(offenses committed on or afler Dec. 1, 2017) criminal gang activity. G.S. 14-50.25,
D13. did not grant a conditional discharge under G.S. 90-96(a) because (check af that apply) [_] the defendant refused to consent.
the Court finds, with the agreement of the District Attomey, that the offender is inappropriate for a conditional discharge for factors related to the offense.
BM. finds that the defendant used or displayed a firearm while committing the felony. G.S. 15A-1382,2.
15. finds that this was an offense involving child abuse or an offense involving assault or any of the acts as defined in G.S. 50B-1(a) committed against
a miner, G.S. 15A-1382,1(a1).

The Court, having considered evidence, arguments of counsel and statement of defendant, Orders that the above offenses, if more than one, be
consolidated for judgment and the defendant be imprisoned
| for a minimum term of 4 months foramaximumtermof,__ 14 _ months in the custody of the N.C. DACJJ.
[] This sentence shall run at the explration of sentence imposedinflenumber .
The defendant shall be given credit for 13 days spent in confinement prior to the date of this Judgment as a result of this charge(s) to be applied

toward the sentence imposed above. [ ]imprisonment required for special probation set forth on AOC-CR-603D, Page Two.
. o ooigFe o oo - | SUSPENSION OF SENTENCE | 2w« - . R Ze |
Subject to the conditions set out below, the execution of this sentence is suspended and the defendant is placed on supervised [_] unsupervised
probationfor ____12____ months,
E 1. The Courtfinds thata [ longer [Ishorter  period of probation Is necassary than that which is specified in G.S. 15A-1343.2(d).

2. The Court finds that it is NOT appropriate to delegate to the Section of Community Corrections the authority to impose any of the requirements in

The

[ N

G.S. 15A-1343.2(e) for community punishment or G.S. 15A-1343.2(f) for intermediate punishment.
D 3. This period of probation shall begin l:l when the defendant is released from incarceration [ | at the expiration of the sentence in the case below.
File No. Offense County Court Date

[ ] 4. The defendant shall comply with the conditions set forth In file number

5. The defendant shall provide a DNA sample pursuant to G.S. 15A-266.4. (AOC-CR-319 required)
R ‘ | MONETARY CONDITIONS | -

ol

The defendant shall pay to the Clerk of Superior Court the “Total Amount Due” shown below, plus the probation supervision fee if placed on supervised
probation above, pursuant to a schedule  [_] determined by the probation officer. ([ set out by the court as follows:

Costs Fine Restitution* Attomey's Fees | Comm Serv Fee | EHA Fee SBM Foe Appt Fee/Misc Total Amount Due
$ 532,50 |S $ 000 $  270.00 $ 0.00 $ 0.00 $ 0.00 $  60.00 $ 862.50
*See attached "Restitution Worksheet, Notice And Order (initial Sentencing)” AOC-CR-611, which is incorporated by reference.

[[] The Court finds just cause to walve costs, as ordered on the altached ] AOC-CR-618. [_] Other:

[[] upon payment of the “Total Amount Due,” the &roballon officer may transfer the defendant to unsupervised probation.
aterial opposite unmarked squa(ascl?)to be disregarded as surplusage.

AOC-CR-603D, Rev. 12/17, © 2017 Administrative Office of the Courts
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~dgdic . oy | REGULAR CONDITIONS OF PROBATION - G.S. 15A-1343(b) | von:. .- i
NOTE: Any probstionary judgment may be extendsd pursuant lo G.S. 15A-1342. The defendant shall; (1) Commit no crimina! offense in any jurisdiction, (2) Possess no firearm,
explosive device, or ather deadly weapon listed in G.S. 14-2689, (3) Remain gainfully and suitably employed or faithfully pursue a course of study or vocational training, that will
equip the defendant for suitable employment, and abide by all rules of the institution, (4) Satisfy child suppert and family obligations, as required by the Count, (5) Submit to the
taking of digitized photographs, including photagraphs of the defendant's face, scars, marks, and tattoos, to be included in the defendant’s records.

he defendant is o superyi ation. the defendan! shal also; (6) Not abscond, by willfully avoiding supervision or by willfully making the defendant's whereabouts
unknown to the supenising prebation officer, (7) Remain within the jurisdiction of the Courl urless granted written permission to leave by the Court or the probaticn officer.
(8) Repert as directed by the Court or the probation officer to the officer at reasonable times and places and in a reasonable manner, permit the officer to visit at reasonable
times, answer all reasonable inquiries by the officer and obtaln prior approval from the officer for, and notify the officer of, any change in address or employment. (8) Notify
the probation officer if the defendant falls to abtain or retain satisfactory employment. (10) Submit at reasonable times to warrantless searches by a probation officer of.the
defendant’s person and of the defendant’s vehicle and premises while the defendant is present, for purposes direclly related to the probation supervision, but the defendant may
not be required to submil to any other search that would otherwise be unlawful. (11) Submit to warrantless searches by a law enfarcement cfficer of the defendant's person and of
the defendant's vehicle, upon a reasonable suspicion that the defendant is engaged in criminal aclivity or is in possesslon of a firearm, explosive device, or other deadly weapon
listed in G.S. 14-269 without written permission of ths cour, (12) Not use, possess, or control any illegal drug or confroiled substance unless it has been prascribed for the
defendant by a flcensed physician and Is In the original contalner with the prescription number affixed on it; not knowingly associate with any known or previously convicted users,
possessors, or seilers of any such illegal drugs or controlled substances; and not knowingly be present at or frequent any place where such illegal drugs or controlled substancaes
are sold, kept, or used. (13) Supply a breath, urine, or blood specimen for analysis of the possible presence of prohibited drugs or alcohol when instructed by the defendant's
probation officer for purposes directly related to the probation supervision. If the resuits of the analysis are positive, the probationer may be required to reimburse the Divisicn of
Aduit Correction and Juvenile Justice for the aciual costs of drug or alcohol screening and testing. (14) Waive all rights relating to extradition preceedings if taken into custody
outside of this State for falling to comply with the conditions imposed by the court.

I:}15. The Court finds that the defendant is responsible for acts of domestic violence and therefore makes the additional findings and orders on the
_ _a_ttached_AOQfC‘li_-sasD. Page Two, Side Two. i Y i
AEEL -0 <3 °|  SPECIAL CONDITIONS OF PROBATION - G.S. 15A-1343(b1) | ARSI
The defendant shall also comply with the following special conditions which the Court finds are reasonably related to the defendant's rehabilitation:
16. Surrender the defendant's drivers license to the Clerk of Superior Court for transmittal/notification to the Division of Motor Vehicles and not operate
amotor vehicle forapericdof _________ or until relicensed by the Division of Motor Vehicles, whichever Is later,
17. Successfully pass the General Education Development Test (G.E.D.) during the first months of the period of probation.

18. Complete _________hours of community service during the first _____ days of the period of probation, as directed by the judicial services
coordinator. The fee prescribed by G.S. 143B-708 is

not due because It Is assessed in a case adjudicated during the same term of court.
tobepald []pursuant to the schedule set out under Monetary Conditions on the reverse. [ Jwithin____ days of this Judgment
and before beginning service.

[X]19. Report for initial evaluation by TASC
participate in all further evaluation, counseling, treatment, or education programs recommended as a result of that evaluation, and comply with all
other therapeutic requirements of those programs until discharged.

[:] 20. Not assault, threaten, harass, be found in or on the premises or workplace of, or have any contact with .
“Contact" includes any defendant-initiated contact, direct or indirect, by any means, including, but not limited to, telephone, personal contact, e-mail,
pager, gift-giving, telefacsimile machine or through any other person, except

[ 21. Abstain from alcohol consumption and submit to continuous alcohol monitoring for a period of —  [days, [Jmonths, the Court having

found that a substance abuse assessment has identified defendant's alcohol dependency ar chronic abuse.

X] 22.

%moef)RT ORDERS THE FIREARM THAT WAS SEIZED TO BE SURRENDERED TO WPD FOR USE,
SALE, OR TRADE--SEIZED CONTRABAND TO BE DESTROYED--COURT FURTHER WAIVES
COMMUNITY SERVICE FEE-- May transfer to UNION County for supervision.

ed probati

[:] 23. Comply with the Special Conditions Of Probation which are set forth on AOC-CR-603D, Page Two.
LR _#% ' =]  ORDEROF COMMITMENT/APPEALENTRIES [ %% - o |

[ 1. ttis ORDERED that the Clerk deliver two certified coples of this Judgment and Commitment to the sheriff or other qualified officer and that the
officer cause the defendant to be delivered with these caples to the custedy of the agency named on the reverse to serve the sentence imposed or
until the defendant shall have complied with the conditions of release pending appeal.

2. The defendant gives notice of appeal from the judgment of the trial court to the Appellate Division. Appeal entries and any conditions of post
conviction releisg are sel forth on form AOC-CR-350.

R AR S - | SIGNATUREOFJUDGE L #. -
Date Name Of Presiding Judge (type or print) Signstu, ieing Jui
10/29/2020 THE HONORABLE RICHARD KENT HARRELL
L ol LG . MBT v 3] CERTIFICATION. [ oRZ i
certify that this Judgment and the attachment(s) marked below Is a true and complete copy of the original which is on file in this case.
H 1. Appellate Entries (AOC-CR-350) 6. Judicial Findings As To Required DNA Sample (AOC-CR-310)
2. Judgment Suspending Sentence (AOC-CR-603D, Page Twa) [J 7. Judicial Findings And Order For Sex Offenders - Suspended
(additional conditions of prabation) Sentence (AOC-CR-615, Side Two)
{3 3. Felony Judgment Findings Of Aggravating And Mitigating Factors 8. Convicted Sex Offender Permanent No Contact Order (AQC-CR-620)
(AOC-CR-805) 8. Additional File No.(s) And Offense(s) (AOC-CR-626)
B 4. Extraordinary Mitigation Findings (AOC-CR-606) 10. Other:
5. Restitutlon Worksheet, Notice And Order (Initial Sentencing)
(ACC-CR-611)
Date Date Certified Coples Delivered To Sheriff Signature Of Clerk D Depuly CSC [___I Asst. CSC
[ clerk of Superiorcout __ SEAL
M i d sq: is to be di ded as h
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Fife No.
STATE VERSUS } 20CRS051123 52

Name Of Defendant
ROBINSON,JAQUALYN
NOTE: Use this page with AGC-CR-603D, “Judgment Suspending Sentence - Felony"; AOC-CR-604D, “Judgment Suspending Sentence - Misdemeanor™;
AOQC-CR-619D, “Conditional Discharge Under G.S. 80-86(a)"; AOC-CR-621D, "Conditional Discharge Under G.S. 14-50.29° AGC-CR-627D,

“Condltional Discharge Under G.S. 90-96(a1)"; AOC-CR-628D, “Conditional Discharge Under G.S. 14-204(b)"; AOC-CR-32D, “Conditional

glsch:arg% 1lJGnder G.S. 16A-1341(a4)"; or AOC-CR-633D, “Conditional Discharge Under G.S. 15A-1341(a5)"; for offenses committed on or after
ec. 1, .

=" "] COMMUNITY AND INTERMEDIATE PROBATION CONDITIONS - G.S. 15A-1343(a1) | . %" |

In addition to complying with the regular and any special conditions of probation set forth in the “Judgment Suspending Sentence” entered In the above
case(s), the defendant shall also comply with the following conditions of probation, which may be imposed for any community or intermediate punishment.
1. Submit to house arrest with electronic monitoring, remain at the defendant's residence for a period of __[:] days, [_]months, abide by all
rules, regulations, and directions of the probation officer regarding such monitoring, and pay the fees prescribed In G.S. 15A-1 343(c) as provided
under Monetary Conditicns. The defendant may leave the resldence for the following purpose(s) and as otherwlise permitted by the probaticn officer:

employment [ Jcounseling [ ]acourse of study [_]vocational tratning.
Cther:

2, Complete __24 ___ hours of community service during the first___ 150 __ days of the period of probation, as directed by the judicial services
coordinator. The fee prescribed by G.S. 143B-708 is

not due because it is assessed in a case adjudicated during the same term of court.

[j to be paid |:j pursuant to the schedule set out under Monetary Conditions in the “Judgment Suspending Sentence.” Dwilhin —_days
of this Judgment and before beginning service.
Other:
(3. submitto the following period(s) of confinement in the custody of the ] Sheriff of this County. [ ] (other
local confinement facliity). and pay jall fees. The defendant shall report in a sober condition to serve the term(s) indicated below.

NOTE: Periods of confinement imposed here must be for two-day or three-day conseculive periods, anly, for no more than six days In a single month, and in no more
than three separate months during the period of probation. To impose special probalion under G.S. 15A-1351, see INTERMEDIATE PUNISHMENTS, below.

Dale Hour |0AM for D2days | |Date Hour |OAM for O2days ||Date Hour |OJAM p 02 days
arM 3 days 0PM O3 days aem (|03 days
Date Hour |CJAM for O2days | |Date Hour |OAM for O2days ||Date Hour |OOAM f 2 days
OPM 03 days OPM 03 days oeM_ |13 days
Date Hour [OJAM for O2days | |Date Hour |CJAM for O2days ||Date Hour {DJAM ‘ J2days
OPM 03 days COFM D3 days oerm_ | (D3 days
E] 4, Obtain a substance abuse assessment, monitoring, or treatment as follows:
[Js. Abstain from alcohol consumption and submit to continuous alcohol monitoring foraperiodof _________ [ |days, [_] months, the Court having

found that a substance abuse assessment has identified defendant's alcohol dependency or chronic abuse.
D 6. Participate in an educational or vocational skills development program as foilows:

D 7. Submit to satellite-based monitoring, if required on the attached AOC-CR-615, Side Two.
: e o] INTERMEDIATE PUNISHMENTS L R B |

In addition to complying with the regular and any special, community, or intermediate conditions of probation set forth in the "Judgment Suspending
Sentence” or herein for the above case(s), the defendant shall also comply with the following intermediate punishment(s) under G.S. 15A-1340.11(6).
(J1. special Probation - G.S. 156A-1351
o the defendant’s active sentence as a condition of spacial preba ofz ant shall comply wi gula fions of probation:
(1) Obey the rules and regulations of the Division of Adult Correction and Juvenile Justice governing the conduct of inmates while imprisoned. (2) Report
fo a probation officer In the State of North Carolina within seventy-two (72) hours of the deferdant's discharge from the active term of impriscnment.

[JA. senveanactivetermof [ ]days months hours in the custedy of the

N.C. DACJJ. [ 1 Sheriff of this County. Other:

(NOTE: Noncontinuous periods of specisl probation may not be served in DACJJ. Also, special probation imposed in misdemeanor sentences on or after
Oct. 1, 2014, may riot be served in DACJJ.)

[0 B. The defendant shall report in a sober condition to begin serving hisfher term on:
Day Date Hour OAM and shall remain in Day Date Hour OAM
OPMm custody until: OPM
(] c. The defendant shall again report in a sober condition to continue serving this term on the same day of the week for the next
consecutive weeks, and shall remain in custody during the same hours each week until completion of the active term drdered.

[C]o. This term shall be served at the direction of the probation officerwithin __________["]days [_Imonths of this judgment.
E. Pay jall fees. C] F. Work release is recommended. I:IG. Substance abuse treatment is recommended.
H. Other:

[J2. Drug Treatment Court - G.S. 16A-1340.11(3a); 15A-1340.11(6)
Comply with the rules adopted for the program as provided for In Articte 62 of Chapter 7A of the General Statutes and report on a regular basis for a
specified time to participate in court supervision, drug screening or testing, and drug or alcohol treatment programs.
Other:

©:] __ INTERMEDIATE CONDITIONS OF PROBATIONS - G.S. 15A-1343(b4) | -~ . - ]

If subject to intermediate punishment, the defendant shall, in addition to the terms and conditions imposed above, comply with the following intermediate conditions of probation.
(1) i required by the defendant’s probation officer, perform community service under the supervision of the Section of Community Cormections, and pay the fee required by
G.S. 143B-708, but no fee shall be due if the Court imposed community service as a special condition of probation and assessed the fee In this judgment or any judgment for an
offense adjudicated In the same term of court, (2) Not use, possess, or contral alcohol. (3) Remain within the defendant’s county of residence unless granted written permission
to leave by the court or the defendant's probation officer. (4) Participate in any evaluation, counseling, treatment, or educational program as directed by the probation officer,
keeping all appointments by abiding by ths rules, regulations, and direction of each program.

tal opposi| tked sq Is o be disregarded as
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MANDATORY SPECIAL CONDITIONS FOR SEX OFFENDERS AND PERSONS CONVICTED OF
OFFENSES INVOLVING PHYSICAL, MENTAL, OR SEXUAL ABUSE OF A MINOR - G.S. 15A-1343(b2)

NOTE: The following are not defined as intermediate punishments under G.S. 15A-1340.11(6).
OTE: Select only one of the three sels of conditions balow.
1. Special Conditions For Reportable Convictions - G.S. 15A-1343(b2)

NOTE: Impose only for a reportable conviction under G.S. 14-208.6.

The defendant has been convicted of an offense which is a reportable conviction as defined in G.S. 14-208.6(4) and must
a. Register as a sex offender and enroll in satellite-based monitoring If required on the attached AOC-CR-615, Side Two.
b. Participate in such evaluation and treatment as is necessary to complete a prescribed course of psychiatric, psychological, or other

rehabllitative treatment as ordered by the court.

¢. Not communicate with, be in the presence of, or found in or on the premises of the victim of the offense.
d. (if the Court finds physical, mental, or sexual abuse of a minor) Not reside in a household with

(1) (for sexual abuse) any minor child.

(2) (for physical or mentel abuse) any minor child D other than the child(ren) named below, for whom the court expressiy finds that it is
unlikely that the defendant’s harmful or abusive conduct will recur and that it would be in the best interest of the child(ren) named
below to reside in the same household with the probationer. (Name minor child(ren) with whom the probationer may reside in the same
househald):

e. Submit at reasonable times to warrantless searches by a prebation officer of the defendant's person, of the defendant's vehicie and
premises, and of the defendant's computer or other electronic mechanism which may contain electronic data, while the defendant is
present, for the following purposes which are reasonably related to the defendant’s probation supervision: D child pornography

f. Other:

O 2 Sgecial Conditions For Offenses Involving The Sexual Abuse Of A Minor - G.S. 16A-1343(b2)
NOTE: Impose if offense involved sexuel abuse of a minor but is not a reportable conviction.
The defendant has been convicted of an offense involving the sexual abuse of a minor and must
a. Participate In such evaluation and treatment as is necessary to complete a prescribed course of psychiatric, psychological, or other
rehabifitative treatment as ardered by the court.
. Not communicate with, be in the presence of, or found in or on the premises of the victim of the offense.
. Not reside in a househat!d with any minor child. (G.S. 15A-1343(b2)(4))
. Submit at reasonable times to warranlless searches by a probation officer of the defendant's person, of the defendant's vehicle and
premises, and of the defendant’s computer or other electronic mechanism which may contaln electronic data, while the defendant is
resent, for the following purposes which are reascnably related to the defendant's probation supervision: I:] child pornography

e. Other:

ooo

(O 3. Special Conditions For Offenses Involving The Physical Or Mental Abuse Of A Minor - G.S. 15A-1343(b2)
NOTE: /mpose if offense involved physical or mental abusa of a minor but is not a reportable conviction and did not involve sexual abuse,
The defendant has been convicted of an offense Involving the physical or mental abuse of a minor and must

a. Parlicipate in such evaluation and treatment as Is necessary to complete a prescribed course of psychiatric, psychological, or other
rehabiitative treatment as ordered by the court,
b. Not communicate with, be in the presence of, or found in or on the premises of the victim of the offense.
c. Not reside in a household with
(1) any minor child.
(2) any minor child other than the child(ren) named below, for whom the court expressly finds that it is unlikely that the defendant's
harmful or abusive cenduct will recur and that it would be in the best interest of the child(ren) named below to reside in the same
household with the probationer. (Name minor child{ren) with whom the probationer may reside in the same household):

d. Submit at reasonable times to warrantiess searches by a probation officer of the defendant's person, of the defendant's vehicle and
premises, and of the defendant’s computer or other electronic mechanism which may contain electronic data, while the defendant is
resent, for the following purposes which are reasonably related to the defendant's prabation supervision: L__I child pornography

e. Other

A gt ADDITIONAL CONDITIONS FOR DOMESTIC VIOLENCE | ]

D 1. Pursuantto its finding that the defendant is responsible for acts of domestic violence, the Court further finds that:
[ a. there is an abuser treatment program, approved by the Domestic Violence Commission, reasonably avaitable to the defendant, who shall:
ﬁ 1) [{ﬁrsupelvised probation) attend and complete (check one) [ {program name) .
a program to be identified by the probation officer, and abide by the program’s rules. The probation officer shall send a copy of
tl}ia iudlgment to the program, which shall notify the officer if the defendant fails to participate or is discharged for violating any
of its rules.
O @ ﬁrunsupervisedprobah’on) attend and complete (check ane) [ (program name)
a program chosen by the defendant, who shall notlfy the program and the district attorney of that choice within ten (10) days
of the entry of this judgment, and abide by the program’s rules. The district attomey shall send a copy of this judgment to the
program, wllt‘lch sl.hall notify the district attorney if the defendant fails to participate or is discharged for failure to comply with the
program or Its rules.
D b. there Is no approved abuser treatment program reasonably available. . itwould not be in the best interests of Justice to order the
defendant to complete an abuser treatment program because
I:] 2. As additional Special Conditions of Probation, the defendant shall:

a. not come within feet of at any time.
b. comply fully with any G.S, Chapter 508 Domestic Viclence Protective Order in effect.
The above conditions are incorporated in the "Judgment Suspending Sentence” in the above 5) andsade apartthereof. = ="
Date Name Of Presiding Judge (type or print) i@ siding 2
10/29/2020 THE HONORABLE RICHARD KENT HARRELL

Matera!l opposile rkod sgt is to bo disregarded aa
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Notice of Appeal 84

2020, and resumed at 10:47 a.m., Friday,

October 30, 2020.)

MS. DOBSON: Judge, if I -- if we may address a
matter from yesterday's calendar?

THE COURT: Yes, ma'am.

MS. DOBSON: In the matter of Jaqualyn Robinson --
and, for the record, it's going to be file
Nos. 20-CRS-51122, 51123, 51124.

Judge, at this time, I would like to enter a
notice of appeal and would ask the Court to consider
appointing Mr. Robinson an appellate defender.

THE COURT: All right. You're going to appeal the
guilty plea?

MS. DOBSON: Judge, it's my understanding that I
have to appeal the entire judgment.

THE COURT: Okay.

(Pause.)

THE COURT: All right. Have you got your notice
of appeal?

MS. DOBSON: Judge, I actually do have a motion,
and I can go grab that and bring that over, yes, sir.

THE COURT: Okay. All right. If you want to file
that notice of appeal, I'll sign a notice of appellate entry
to have the court reporter prepare a transcript, and I'll

appoint the Appellate Defender's Office to represent the

Ranae McDermott, RMR, CRR
Official Court Reporter
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STATE OF NORTH CAROLINAF H LI@]% GENERAL COURT OF JUSTICE
OR COURT DIVISION
COUNTY OF NEW HANO% NOV - {I&l‘i‘. ]8\“I,3\%BERS 20 CRS 51122 - 51124
. STATE OF NORTH CAROW iJOVEP 00, C.8.C
y ! . LG,

v. " BY : pf~ NOTICE OF APPEAL FROM
: T =FUDGMENT AND MOTION FOR
: APPOINTMENT OF APPELLATE
JAQUALYN ROBINSON, : PUBLIC DEFENDER
Defendant. :

NOW COMES' the Defendant by end'-throu'gh c{)unsel; Niccoya D. Dobson,
Assistant Public' Defender, and hereby gives notice of appeal to the:North Carolina Court
of Appeals from a S'upeﬁér Court judgment on October 29, 2020 where the Defendant
was convicted of Possession of Cocaine and Carrying- Concealed Gun a'n’d.was given a
suspended sentence of four to fourteen months and placed on superv1sed probation for a
term of twelve months ‘with the following terms and conditions of supervised probation:
enroll in-and sucees's'fully' completé the TASC -program and complete twenty-four hours
of community service: Counsel moves the Court for ‘an Order appbinﬁng'Appellate
Defender to assume résponsibility on' this case. Deféndant is indigent, qualified for

appointed counsel in Superior Court, and his financial circumstances have not changed.

This the 30 day of October 2020.

hp—

Niccoga D.Dobson
Assigtant Public Defender
320 Chestnut-Street, Suite 201
Post Office Box 2560
Wilmington, NC 28402
Phone: (910) 343-5428

Attorney for the Defendant
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CERTIFICATE OF SERVICE
The undersigned att(;mey does hereby certify that she caused to be served a copy
of the foregoing document to the last known address of the Defendant and to District
Attorney’s Office via hand deiivery addressed to the following:

William B. Van Trigt _
Assistant District Attorney
316 Princess Street, Suite 543
Wilmington, NC 28401

This the 30 day of October 2020.

BY/)W/I;' 7~

' Niccotz/a D./Dobson
Assistant Public Defender
320 Chestnut Street, Suite 201
Post Office Box 2560
Wilmington, NC 28402
Phone: (910) 343-5428

Attorney for the Defendant
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R File No.
STATE OF NORTH CAROLINA 3 2ors.51122
’ Additicnal File No.(s)
NEW HANOVER . County . 20crs-51123 20crs-51124
' In The General Court Of Justice
[]District  [X] Superior Court Division
STATE VERSUS .
Name Of Defendant
JAQUALYN ROBINSON APPELLATE ENTRIES
?ﬁ%%?\:‘gg.r ENTERED 10/29/2020 Rules 7, 9, 11, and 27 of the N.C. Rules of Appellate Procedure
Codefendani(s) If Tred Joinly Name And Address Of Defendant’s Trial Counsel '

NICCOYA DOBSON, PUBLIC DEFENDER
320 CHESTNUT STREET, STE 201

WILMINGTON, NC 28402
Name And Address Of Trial Prosecutor T m Bl A
WILLIAM VAN TRIGT, ADA aphone No. m ss
316 PRINCESS STREET, STE 543 910-343-5400
WILMINGTON, NC 28401 Name And Address Of Defendant's Trial Counsel
Telephone No. Emall Addrass
1910-772-6610
Name And Address Of Trig! Transcripfionist
RANAE MCDERMOTT Telephone No. Email Address
POBOX 1114 N And Add! Of Defendant's Appelfate Counsel
WRIGHTSVILLE BEACH, NC 28480 ame bess Of Defendant's Appeltate Coun
¢ The Appellate Defender (919) 354-7210
Telephona No. Eral Addross 123 W. Main Street, Suite 600, Durham, NC 27701

919-602-2110 | D.RANAE.MCDERMOTT@NCCOURTS.ORG NOTE: Al indigent appeals are assigned to the Appellate Defender.

Neme And Addrass Of Trial Transcriptionist [ Retained Appellate Counsel

Telephone No. Emeil Address Telephone No. Email Addrass

Name And Address Of Transcriptionist Of Other Proceedings On The Following Date(s) |Name And Address Of Transcriptionist Of Other Proceedings On The Fellowing Date(s)

Datefs) Telephone No. Dale(s) Telephons No.

Email Address Email Address

(Attach additional sheel(s) if necessary)
o .. | JUDGE’SINITIALAPPEALENTRIES |- ' =~ = - I

1. a. The defendant has given Notice of Appeal to the N.C. Court of Appeals, or
b. This is a capital case appealable as of right to the N.C. Supreme Court.

2. Release of the defendant pursuant to G.S. 15A-536is [ ]denied. [[]aliowed upon execution of a secured bond in the amount

of $ S and compliance with the following addifional conditions:
e eaadc Lot Yol u*gw—\& re \oeed ortlaally et

3. Unless indigent, the defendant shall arrange for the transcription of the proceedings as provided in the Rules of Appéﬂkle Proo!dure.

4. (NOTE: Check in all cases where defendant is indigent.) The defendant is indigent and has requested a transcript and the appeintment
of counsel. It is ORDERED that the defendant is allowed to appeal as an indigent and:
a. ghfe Office of Indigent Defense Services shall pay the costs of producing a transcript, and of reproducing the record and the
efendant'’s brief.

b. The Appellate Defender is appointed to perfect the defendant’s appeal or assign other appellate counsel pursuant to rules issued by
the Office of Indigent Defense Services.

c. Upon request, the Clerk shali furnish to the Appellate Defender, or to alternate counsel designated by the Appellate Defender, a
copy of the complete trial division file in the case and, upon request, any documentary exhibits.

d. Unless the parties stipulate that parts of the proceedings shall not be transcribed, the Clerk shall order from the transcriptionist(s) a
transcript of all parts of the proceedings except:

Original-File Copy-Transcripticnisl(s) Copy-Defendant's Trial Counsel Copy-Defendant’s Appellate Counsel (or Defendant if unrepresented) Copy-District Attomey
Material oppositi tked sq is to be disregarded as surplusage.
AOC-CR-350, Rev. 3/16 (Over) L

© 2016 Administrative Office of the Courts
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5. |f a transcript has been ordered, the defendant in a non-capitally tried case shall serve a proposed record on appeal on the State
within 35 days after the reporter’s or transcriptionist’s certification of delivery of the transcript. If a transcript has been ordered,
the defendant in a capitally tried case shall serve a proposed record on appeal on the State within 70 days after the reporter's or

transcriptionist’s certification of delivery of the transcript. If no transcript has been ordered, the defendant shall serve a proposed
record on appeal on the State within 35 days after filing notice of appeal.

6. The State shall serve its amendments, objections or proposed alternative record on appeal on the defendant within 30 days if this
is a non-capital case or 35 days if this is a capital case, after service upon It of the defendant’s proposed record on appeal.

7. The indigent defendant does not read or speak the English language, but reads and/or speaks his or her native language of
. The Court therefore authorizes the services of a language translator or interpreter during the
pendency of the appeal for the purposes of (1) written translation of attorney-client correspondence, assignments of error in

the settled record on appeal, appellate briefs filed by the defendant and the State, and appellate opinion(s), and/or (2) verbal
interpretation of attorney-client communication at each critical stage of the appellate proceedings.

The Court further Orders that a language translator or interpreter with the necessary knowledge, skill, experience, training and
education to perform the above services shall be selected and paid by the Administrative Office of the Courts,

8. The Clerk shall deliver a copy of these Appellate Entries to the Appellate Defender, counsel for all parties, or the defendant, if not
represented by counsel.

/7 o~
Date Neme Of Presiding Judge (lype or print) Signg rasiding Ju
10/30/2020 R. KENT HARRELL %——/‘IA -

BT

g Toosn '3y CLERK'S TRANSCRIPT ORDERAND CERTIFICATE | -~ @i oo v
(NOTE: 7o be completed QNLY when defendant is indigent.)
To The Transcriptionist(s) Named On The Reverse:

Prepare and deliver to the parties a transcript of all portions of the proceedings in the above-captioned case except:

(Specify any portions of the proceedings which need not be transcribed pursuant to a stipulation filed by the parties under Rule 7(a)(2), or pursuant to
No. 4.d. on reverse side.)

I certify that | delivered a copy of this Transcript Order to the transcriptionist(s) on the date shown below:
personally.
[0 by mailing it to the transcriptionist(s) at the address(es) shown on the reverse.

Dale Clerk’s Transcript Order Entered And Filed Date Order Delivered To Transcriptionisl(s), if Ditferent

10/30/2020
Name Of Clerk (type or print) Signalure Of Clerk Z Deputy CSC D Assistant CSC
JANE MICKELSON /’)u(_j(dgg.,,\) [ Clerk Of Superior Court

~ EXTENSION OF TiM PREPARE TRANSCRIPT OR SERVE RECORD b

(] 1. Extension of time to file transcript: Pursuant to Rule 7, N.C. Rules of Appellate Procedure, upon motion of the appellant and
for good cause shown, the Court finds that this is a criminal case that did not result in a sentence of death and it is ORDERED
that the time for preparation of the transcript is extended for 30 days.

[J 2. Extension of time to serve proposed record on appeal: Pursuant to Rules 11 and 27, N.C. Rules of Appellate Procedure,

upon motion of the appellant and for good cause shown, it is ORDERED that the time for seivice of the proposed record on
appeal is extended for 30 days.

NOTE: The trial court may grant only one extension of time fo serve the proposed record on appeal. Any additional mction for an extension of time to
serve the proposed record on appeal must be made to the appeliale court where the appeal is to be heard. In a case in which a senltence of
death was not entered, the trial court may grant one motion for an extension of time to prepare the transcript. Any subsequent motions for an
extension of time to prepare the transcript must be made to the appellate court where the appeal is to be heard. In capitally tried cases that

resulted in the imposition of the death penalty, motions for an extension of time to prepare the transcript must be made directly to the Supreme
Court. Rules 7 and 27, N.C. Rules of Appellate Procedure.

Dale Name Of Judge (type or print) Signature Of Judge
N oo i oo 7 <. | CERTIFICATION . _ |
1 certify this Appellate Entries form is a true and complete copy of the original on file in this case.
Date Signature And Seal [ peputy csc [ Assistant cSC

[ cierk Of Superior Court

Material opposlite unmarked squares is to be disregarded as surplusage.
AOC-CR-350, Side Two, Rev. 3/16
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APPOINTMENT OF APPELLATE COU'%E’SEE: 0
BY THE APPELLATE DEFENDER © '*H™

W Nov 12 P 2 3b

STATE OF NORTH CAROLINA ) EW RANOVER €0., C.8.C.
) o
v. ) BY
)
JAQUALYN ROBINSON )
20 CRS 51122-51124 )
New Hanover County )

Defendant having been convicted of a criminal offense in this action and having given notice of
appeal to the North Carolina Court of Appeals, and the Trial Court having appointed the
Appellate Defender as appellate counsel for the defendant, the Appellate Defender appoints the

" attorney named below as appellate counsel to perfect defendant’s appeal, pursuant to IDS Rules,

Part 3. A copy of the Court’s Appellate Entries is attached to the copy of this Appointment
Notice that has been transmitted to the appointed appellate counsel. The original of this
Appointment Notice has been mailed to the Clerk of Superior Court for filing.

Appointed Appellate Counsel: Sarah B. Holladay
Post Office Box 52427 X
Durham, North Carolina 27717
Telephone (919) 695-3127
Email sarah@holladaylawoffice.com

This the 5th day of November, 2020.

Gleny'Gerding . O
Appellate Defendef

In addition to the appointed appellate counsel named above, the Office of the Appellate Defender
has provided a copy of this Appointment Notice to all parties as listed on the Appellate Entries,
including the defendant and the court reporters.

ATTENTION CLERK OF COURT: File this Appointment Notice in your office. Please
mail a photocopy of the complete court file(s), including any documentary exhibits, to Ms.
Holladay.
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State v. Williams

Court of Appeals of North Carolina
June 30, 2003, Heard in the Court of Appeals ; July 1, 2003, Filed
NO. COA02-1288

Reporter
2003 N.C. App. LEXIS 1301 *

STATE OF NORTH CAROLINA v. JOSEPH WILLIAMS, Ill, Defendant.

Notice: [*1] PURSUANT TO RULE 32(b), NORTH CAROLINA RULES OF APPELLATE
PROCEDURE, THIS DECISION IS NOT FINAL UNTIL EXPIRATION OF THE TWENTY-ONE
DAY REHEARING PERIOD.

[*1] THIS IS AN UNPUBLISHED OPINION. PLEASE REFER TO THE NORTH CAROLINA
RULES OF APPELLATE PROCEDURE FOR CITATION OF UNPUBLISHED OPINIONS.

Subsequent History: Reported at Stafe v. Williams, 582 S.E.2d 80, 2003 N.C. App. LEXIS
1316 (N.C. Ct. App., 2003)

Prior History: Forsyth County. Nos. 99 CRS 49897, 99 CRS 49898.

Disposition: Affirmed.

Counsel: Attorney General Roy Cooper, by Assistant Attorney General Donald W. Laton, for the
State.

Walter T. Johnson, Jr. for defendant-appellant.
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Judges: WYNN, Judge. Judges TYSON and STEELMAN concur.

Opinion by: WYNN

Opinion

Appeal by defendant from judgment entered 10 April 2002 by Judge William Z. Wood in
Superior Court, Forsyth County. Heard in the Court of Appeals 30 June 2003.

WYNN, Judge.

By this appeal, defendant, Joseph Williams, lll, asks this court to review the trial court's denial of
his motion to suppress the evidence of crack cocaine found in a vehicle he was driving. We
affirm the trial court's order.

The pertinent facts tend to show the following: On the evening of 15 November 1999, Officer
Van Dusen observed a vehicle being driven with only [*2] its parking lights on at the intersection
of Butler Street and Reynolds Park Road in Winston-Salem, North Carolina. He followed and
pulled the car over. Defendant was the driver and sole occupant of the vehicle.

Officer Van Dusen obtained defendant's identication and noticed that defendant was acting very
nervous--shaking, stuttering, and sweating. Upon inquiry, defendant admitted his license had
been revoked; told the officer that he did not have the registration for the vehicle; and that he
had borrowed the license tag that was on the vehicle. Officer Van Dusen subsequently asked
defendant permission to pat down his clothing for weapons, and defendant consented.
Defendant explained to the officer that he was "just nervous because he drank a little bit of
alcohol" that evening. The officer did not find any weapons or contraband on the defendant's
person, and next asked the defendant for permission to search the vehicle that he was driving;
again, defendant consented. During his search of the vehicle, the officer found crack cocaine
under the right, front passenger seat, some razor blades on the floorboard of the rear passenger
compartment, and some "baggies" on the backseat. As a [*3] consequence, Officer Van Dusen
placed defendant under arrest.

Defendant's testimony during the suppression hearing disputed Officer Van Dusen's testimony
that he agreed to a search of the vehicle he was driving. According to defendant, Officer Van
Dusen never asked his permission to search the vehicle. After hearing the evidence and
arguments of counsel, the ftrial court denied defendant's motion to suppress. Thereafter,
defendant pled gquilty to trafficking in cocaine by possession, trafficking in cocaine by
transportation and possession of cocaine. Defendant now seeks review of the trial court's denial
of his suppression motion.
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At the outset, we deny the State's motion to dismiss the defendant's appeal for failure to
preserve the right to appeal from the trial court's denial of his motion to suppress. The record on
appeal shows defendant excepted and objected to the court's ruling on his motion to suppress
prior to the finalization of his plea bargain or entry of plea, State v. Brown, 142 N.C. App. 491,
492, 543 S.E.2d 192, 193 (2001)(citing State v. McBride, 120 N.C. App. 623, 625, 463 S.E.2d
403, 404 (1995)). 1

[*4] It has long been recognized that the Fourth Amendment, made applicable to the State
through the Fourteenth Amendment, protects the citizenry from unlawful searches and seizures.
State v. Smith, 346 N.C. 794, 798, 488 S.E.2d 210, 213 (1997). However, consensual searches
present a "special situation excepted from the warrant requirement, and a search is not
unreasonable within the meaning of the Fourth Amendment when lawful consent to the search is
given." Id.; see also N.C. Gen. Stat. § 15A-221 (2001)(providing that a law enforcement officer
may conduct a search and seizure, without a warrant or other authorization, if consent to the
search is given). Consent to search must be freely and intelligently given to ensure that the
evidence obtained during that search is admissible. Stafe v. Graham, 149 N.C. App. 215, 218-
19, 562 S.E.2d 286, 288 (2002). "The question whether a consent to a search was in fact
'voluntary' or was the product of duress or coercion, expressed or implied, is a question of fact to
be determined from the totality of all the circumstances.” Schneckloth v. Bustamonte, 412 U.S.
218, 227, 36 L. Ed. 2d 854, 862-63, 93 S. Ct. 2041 (1973). [*5]

In reviewing a ruling on a motion to suppress, this Court is generally limited to a determination of
"whether the trial court's findings of fact are supported by competent evidence, and whether
these findings of fact support the court's conclusions of law." State v. Pulliam, 139 N.C. App.
437, 439-40, 533 S.E.2d 280, 282 (2000). Here, however, our review is further limited as the
defendant failed to specifically assign error to the trial court's findings. The trial court's findings
are, therefore, binding upon this Court on appeal. See Okwara v. Dillard Dep't Stores, Inc., 136
N.C. App. 587, 591, 525 S.E.2d 481, 484 (2000)("Where findings of fact are challenged on
appeal, each contested finding of fact must be separately assigned as error, and the failure to
do so results in a waiver of the right to challenge the sufficiency of the evidence to support the
finding."). Therefore, we review whether the trial court's findings support its conclusions of law.

The trial court made the following pertinent findings of fact:

2. That on November 15, 1999, Winston-Salem Police Officer R.J. Van Deusen [sic], was on
routine patrol and observed a vehicle stopped [*6] on Reynolds Park Road, Winston-Salem with
just its parking lights on;

" Before proceeding to the substantive issue of whether the trial court erred in denying the defendant's motion to suppress, we
must, however, note that there are several deficiencies in the record before the Court. While the trial court's order denying the
defendant's motion to dismiss lists three file humbers--99CRS49897, -49898, and 53219, the defendant has included in the
record only the indictments and judgment in two cases (99CRS49897 and -49898). Further, the defendant has only included in
the record the motion to suppress filed in file number 99CRS53219, while the transcript of hearing included in the record only
lists file number 99CRS49897. While confusing, and arguably violates of N.C.R. App. P. 9(a)(3), these deficiencies do not
prevent, but rather limit, the Court's review of the suppression motion. The Court only has jurisdiction to review those two cases
for which the defendant has included indictments and a judgment--99CRS49897 and -49898.
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4. That the vehicle then turned left onto Butler Street and Officer Van Deusen [sic] followed said
vehicle and stopped same on Butler Street as he had a lawful and valid reason to do, at
approximately 7:27 p.m.;

5. That Officer Van Deusen [sic] was in uniform and was operating a marked patrol vehicle;

6. That the driver, later identified as the Defendant, began to exit the vehicle and was instructed
by Officer Van Deusen [sic] to stay where he was;

7. That the Officer so instructed him because the defendant might attempt to flee or use a
weapon;

8. That the Officer asked the defendant for his driver's license and the defendant presented
either a license or a North Carolina Identification Card;

9. That the Officer further noticed that the defendant was acting very nervous, was stuttering
and beginning to sweat;

10. That Officer Van Deusen [sic] advised the defendant to be truthful with him if his license
were revoked whereupon the defendant admitted that his license was revoked;

12. That the defendant could not produce the registration for the vehicle and advised he had
borrowed the [*7] tag for the car;

13. Officer Van Deusen [sic] had concerns for his own safety based on the defendant's actions
and statements and asked the defendant to step out of the vehicle;

14. That the defendant denied having any weapons on his person.

15. That Officer Van Deusen [sic] asked the defendant for consent to search the defendant for
weapons and the defendant stated he could search him;

16. That during the search of the defendant the defendant advised that he was nervous because
he had drunk some alcohol, although Officer Van Deusen [sic] could detect no odor of alcohol
about the defendant;

17. That no weapon was located during the search of the defendant's person;

18. Officer Van Deusen [sic] advised the defendant he was still concerned about his safety due
to the defendant's continued nervous behavior, and the officer then asked the defendant if he
could search the vehicle;

19. That the defendant stated Officer Van Deusen [sic] could search the vehicle;

20. That during the entire incident the defendant never withdrew his consent for the officer to
search his person and the vehicle;

21. That the Officer searched the driver's side and then searched the passenger [*8] side;
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22. That during the search, Officer Van Deusen [sic] located a bag of crack cocaine under the
front passenger seat, four razor blades in the rear floorboard behind the passenger seat, and a
box of baggies on the back passenger seat;

23. That Officer Van Deusen [sic] arrested the defendant for the drug violations and placed him
in the rear of his patrol vehicle;

24. That the search began at 7:32 p.m. and ended at 7:37 p.m.
Based upon those findings, the court concluded:

(1) that the defendant freely, knowingly and voluntarily consented to a search of his person; (2)
that he freely, knowingly and voluntarily consented to a search of the vehicle he had been
operating in which a bag of crack cocaine, a Schedule Il controlled substance was located; and
(3) that the evidence seized by Officer Van Deusen [sic] was seized as the result of a lawful
search and shall be admissible in the trial of these actions.

On this record, we conclude that the court's findings, which are presumed correct, support the
trial court's conclusions that the defendant "freely, knowingly and voluntarily" consented to the
search of his person and the vehicle that he was operating on the evening [*9] in question.
Accordingly, we affirm the trial court's denial of defendant's motion to suppress the evidence in
his trial.

Affirmed.
Judges TYSON and STEELMAN concur.
Report per Rule 30(e).

End of Document



