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TO THE HONORABLE NORTH CAROLINA COURT OF 

APPEALS: 

Jaqualyn Robinson, the Petitioner herein, respectfully petitions 

this Court to issue its Writ of Certiorari, pursuant to Rule 21 of the 

North Carolina Rules of Appellate Procedure, N.C.G.S. § 7A-32(c), and 

N.C.G.S. § 15A-1444(e), to review the order denying his motion to 

suppress evidence entered by the Honorable R. Kent Harrell on 29 

October 2020 in case numbers 20 CRS 051122-24. This Court should 

issue the writ because (1) the right to appeal was lost when trial counsel 
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gave oral and written notice of appeal only after the entry of a guilty 

plea, and (2) the trial court erred in denying the motion to suppress. 

STATEMENT OF PERTINENT FACTS 

1. This matter was heard at the 26 October 2020 Session of 

Criminal Superior Court in New Hanover County on indictments 

charging Mr. Robinson with a window tint violation, driving while 

license revoked, carrying a concealed gun, possession of a Schedule I 

controlled substance, possession of a Schedule II controlled substance, 

possession of marijuana, possession with intent to manufacture, sell, or 

deliver a Schedule II controlled substance, possession with intent to 

manufacture, sell, or deliver a controlled substance within 1000 feet of a 

park, and possession with intent to manufacture, sell, or deliver a 

controlled substance within 1000 feet of a school. (App. 1-3) 

2. On 29 October 2020, the trial court held a hearing on Mr. 

Robinson’s motion to suppress. After hearing evidence and arguments, 

the trial court allowed the motion to suppress with regard to Mr. 

Robinson’s statements but denied the motion with regard to evidence 

collected as the result of searches of his person and his vehicle. Mr. 
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Robinson’s attorney objected to this ruling but did not enter notice of 

appeal. (App. 4-17, 23-24; T p 71) 

3. The trial court then recessed for roughly two and a half 

hours. Mr. Robinson returned to the courtroom and entered a plea of 

guilty to felony possession of cocaine and carrying a concealed weapon. 

The remaining charges were dismissed. Mr. Robinson was sentenced to 

4-14 months imprisonment, suspended for 12 months supervised 

probation. (App. 25-32; T pp 73-74) 

4. The next day, Mr. Robinson returned to court. His counsel 

gave oral notice of appeal and asked that an appellate defender be 

appointed. The trial court inquired, “You’re going to appeal the guilty 

plea?” Counsel responded, “Judge, it’s my understanding that I have to 

appeal the entire judgment.” The same day, trial counsel filed a written 

notice of appeal from the judgment in Mr. Robinson’s case. The trial 

court then signed the Appellate Entries. (App. 33-37; T pp 83-85) 

5. On 5 November 2020, undersigned counsel was appointed to 

represent Mr. Robinson on his direct appeal. (App. 38) On 2 March 

2021, the record on appeal was filed in this Court.  The appeal was 

docketed as No. COA21-144.   
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6. Mr. Robinson’s opening brief in this matter is due on 1 April 

2021. 

REASONS WHY THE WRIT SHOULD ISSUE 

Mr. Robinson submits that trial counsel’s objection prior to the 

entry of the guilty plea was sufficient to put the State on notice and 

preserve the suppression issue for appellate review. See State v. 

Williams, 2003 N.C. App. LEXIS 1301 (2003) (unpublished, attached in 

appendix) (denying State’s motion to dismiss under these 

circumstances). Should this Court disagree that the objection preserved 

Mr. Robinson’s appeal of right, the Court is nonetheless empowered to 

issue its writ of certiorari to reach this meritorious issue. 

A. This Court Has Jurisdiction to Issue a Writ of Certiorari  

When a defendant pleads guilty after the trial court denies his 

motion to suppress, the suppression issue is preserved for appellate 

review only if the defendant gives the State notice of his intent to 

appeal the denial before the plea is entered. State v. McBride, 120 N.C. 

App. 623, 625 (1995). This is best accomplished by including the right to 

appeal the suppression issue in the plea transcript. State v. Pimental, 

153 N.C. App. 69, 76 (2002). However, there are other means sufficient 
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to convey the intent to appeal the denial of a motion to suppress. See, 

e.g., State v. Brown, 217 N.C. App. 566, 570-71 (2011) (defendant 

objected to the denial of his motion, stated his intent to appeal from 

“motions,” and then changed his plea to guilty).  

Here, Mr. Robinson objected to the denial of the motion to 

suppress. (T p 71) The parties then agreed to hold open the State’s 

existing plea offer, which Mr. Robinson accepted less than three hours 

later. (T pp 72-74) However, the plea transcript does not refer to the 

motion to suppress. (App. 25-28)  

1. Certiorari Is Appropriate Under the Rules of Appellate Procedure 

Under Appellate Rule 21(a)(1), this Court may issue its writ of 

certiorari to permit review “when the right to prosecute an appeal has 

been lost by the failure to take timely action[.]” In this case, Mr. 

Robinson’s objected to the denial of the motion to suppress prior to the 

entry of the guilty plea but did not simultaneously give formal notice of 

appeal from the suppression order. (T pp 71, 73-80, 84) Had proper 

notice been given prior to the plea, the issue would be preserved. Thus, 

trial counsel’s failure to give timely notice has denied Mr. Robinson the 

opportunity to appeal. Mr. Robinson acknowledges that this Court has 
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decided this issue to the contrary, see, e.g., State v. Harris, 243 N.C. 

App. 137, 138 (2015), but submits for preservation purposes that the 

issue was wrongly decided.  

2. Certiorari Is Appropriate Under the Statute 

In the past, this Court has found that it “is without authority” to 

grant certiorari to defendants seeking review of a suppression order 

who failed to give notice prior to entering a guilty plea. Pimental, 153 

N.C. App. at 77. However, the Supreme Court recently allowed the 

defendant’s Petition for Discretionary Review in State v. Killette, 2021 

N.C. LEXIS 63, No. 379PA18-2 (Feb. 3, 2021), which asks whether such 

an approach is irreconcilable with the Supreme Court’s decisions in 

State v. Stubbs, 368 N.C. 40 (2015) and State v. Ledbetter, 371 N.C. 192 

(2018). See Petition at https://www.ncappellatecourts.org/showfile. 

php?document_id=258304; Defendant-Appellant’s Brief at https://www. 

ncappellate courts.org/show-file.php?document_id=282624. 

Under N.C. R. App. P. 21(a)(1), this Court may issue a writ of 

certiorari if (a) the right to appeal has been lost by the failure to take 

timely action, (b) no right to appeal from an interlocutory order exists, 

or (c) a party seeks review from an order on a motion for appropriate 
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relief. “[W]hile Rule 21 might appear at first glance to limit the 

jurisdiction of the Court of Appeals [to these circumstances], the Rules 

cannot take away jurisdiction given to that court by the General 

Assembly.” Stubbs, 368 N.C. at 44.  

N.C.G.S. § 7A-32(c) affords a much broader scope, providing that 

the Court of Appeals “has jurisdiction . . . to issue the prerogative writs, 

including mandamus, prohibition, certiorari, and supersedeas, in aid of 

its own jurisdiction, or to supervise and control the proceedings of any 

of the trial courts of the General Court of Justice.” “This statute 

empowers the Court of Appeals to review trial court rulings . . . by writ 

of certiorari unless some other statute restricts the jurisdiction that 

subsection 7A-32(c) grants.” State v. Thomsen, 369 N.C. 22, 25 (2016). 

In other words, the General Assembly has created a default rule that 

the Court of Appeals has jurisdiction to review a lower court ruling 

through certiorari, unless another statute specifically restricts 

jurisdiction in the type of case at issue.  

In Ledbetter, the Supreme Court applied its analysis in Stubbs 

and Thomsen to a defendant who, like Mr. Robinson, entered a plea of 

guilty. 371 N.C. at 195. N.C.G.S. § 15A-1444(e) provides that when a 
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defendant has entered a plea of guilty and is otherwise not entitled to 

appellate review as a matter of right, he or she may petition for writ of 

certiorari. Under Ledbetter, this Court has both the jurisdiction and the 

discretionary authority to issue a writ of certiorari in cases involving 

guilty pleas. 371 N.C. at 197. Killette will take the next step, applying 

these cases to Mr. Robinson’s specific situation: the availability of 

certiorari to a defendant whose right to appeal the denial of a motion to 

suppress was lost through the failure to give notice of appeal prior to 

entering a guilty plea.  

Pursuant to Stubbs, Thomsen, and Ledbetter, where a statute 

gives the Court of Appeals jurisdiction to issue a writ of certiorari, Rule 

21 cannot be used to take that right away. The proper analysis begins 

with whether there is an authorizing statute and whether that statute 

contains any limitations to jurisdiction. N.C.G.S. § 15A-979(b) provides 

that “An order finally denying a motion to suppress evidence may be 

reviewed upon appeal from a judgment of conviction, including a 

judgment entered upon a plea of guilty.” N.C.G.S. § 15A-1444(e) 

provides that even if a defendant who has pled guilty is not otherwise 

entitled to an appeal as a matter of right, he nonetheless retains the 
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ability to petition for writ of certiorari. Neither statute contemplates or 

authorizes any limitations on this Court’s ability to consider and allow 

such petitions. While Mr. Robinson’s failure to give timely notice of 

appeal from the denial of the motion to suppress may impact whether 

he has an appeal of right under § 15A-979(b), it has no effect on this 

Court’s ability to allow this Petition, as authorized by § 15A-1444(e).  

Whether through Appellate Rule 21(a)(1) or N.C.G.S. § 7A-32(c) 

and § 15A-1444(e), this Court has the authority to issue its writ of 

certiorari to reach the meritorious issue presented in Mr. Robinson’s 

forthcoming brief. 

B. Mr. Robinson’s Claim Has Merit 

1. Review of Facts  

On the afternoon of 5 February 2020, Wilmington Police 

Department Officer Ben Galluppi pulled over the Chrysler Mr. 

Robinson was driving because its windows were too darkly tinted. (T pp 

7-8) When asked, Mr. Robinson provided the vehicle’s registration but 

said he did not have his license with him. (T pp 11-12) When Officer 

Galluppi ran the registration, he learned that Mr. Robinson’s license 

had been suspended. (T pp 39-44) Based on the window tint violation 
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and driving while license revoked, Officer Galluppi would have written 

Mr. Robinson a ticket and released him. (Id.) 

However, while speaking with Mr. Robinson, Officer Galluppi 

detected “a very faint odor of marijuana...coming from the vehicle.” (T 

pp 12-13) In his training as a law enforcement officer, Galluppi learned 

about “the odor of marijuana and how it was probable cause for 

searching a vehicle.” (T pp 13-14) Based only on the “very faint odor of 

marijuana,” Officer Galluppi directed Mr. Robinson to step out of his 

vehicle and sit in the back of Galluppi’s police cruiser. (T pp 14-15) 

Another officer stood with Mr. Robinson while Officer Galluppi searched 

the Chrysler. (T pp 15-16) A revolver and a pill believed to be MDMA 

were found in the car. (T pp 16-17) A second similar pill was found 

during a pat-down of Mr. Robinson. (T pp 49-51) During a strip search 

of Mr. Robinson at the police station, officers recovered a plastic bag 

which appeared to contain marijuana and crack cocaine. (T pp 18-19) 

At the suppression hearing, the trial court took judicial notice of 

the statutes legalizing hemp and a bulletin of the State Bureau of 

Investigation. (App. 18-22; T pp 54-55, 57) Defense counsel 

acknowledged existing caselaw holding that the odor of marijuana 
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provides probable cause for a search of a suspect’s vehicle and person. 

However, she argued, given the subsequent legalization of hemp and 

the fact that hemp and marijuana cannot be distinguished on smell 

alone, the odor of suspected marijuana is no longer sufficient on its own 

to create probable cause. (T pp 60-61) Because the odor of suspected 

marijuana was the only reason Mr. Robinson and his vehicle were 

searched, all the fruits of that search must be suppressed. (T pp 63-64) 

The trial court denied the motion to suppress, saying: 

The fact that hemp is legal in North Carolina does not create 

a de facto legalization of marijuana. So the odor of 

marijuana, until our appellate courts state otherwise, is a 

sufficient basis, because marijuana is still an illegal 

substance. The fact that its illegal nature is not readily 

apparent is the case with a lot of controlled substances. You 

don’t really know what you’ve got until you get a lab test 

back to confirm what it is. So the odor of marijuana is a 

sufficient basis to conduct a warrantless search under that 

[sic] automobile exception.  

 

(T pp 69-70, emphasis added) Trial counsel objected to this ruling in 

open court. (T p 71) 

In the trial court’s subsequent written order, it found as fact that, 

when Officer Galluppi approached Mr. Robinson’s vehicle, he “detected 

what he believed to be an odor of marijuana.” The trial court further 

found that “[m]arijuana and hemp share very similar physical 
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characteristics and it is difficult to tell one from the other either by 

appearance or by smell.” (App. 23) Nonetheless, the trial court made the 

following conclusions of law: 

2. That the odor of marijuana emanating from the vehicle 

provided sufficient probable cause for a warrantless search 

of the vehicle under the automobile exception to the Fourth 

Amendment warrant requirement. 

 

3.  The fact that marijuana and hemp share similar 

characteristics and have a similar odor does not negate the 

ability of law enforcement to use the odor of a potentially 

controlled substance as a sufficient basis to establish 

probable cause for the warrantless search of a vehicle. 

Marijuana is still an illegal substance in this state. 

 

(App. 24) 

 

B. Standard of Review and Core Principles 

 

“The scope of appellate review upon a motion to suppress is 

strictly limited to determining whether the trial judge’s underlying 

findings of fact are supported by competent evidence, in which event 

they are conclusively binding on appeal, and whether those factual 

findings in turn support the judge’s ultimate conclusions of law.” State 

v. Brown, 248 N.C. App. 72, 74 (2016) (citation omitted). 

A warrantless search of a motor vehicle on a public roadway is not 

in violation of the Fourth Amendment if it is supported by probable 
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cause. State v. Isleib, 319 N.C. 634, 638 (1987). “Probable cause exists 

where the facts and circumstances within an officer’s knowledge, and of 

which he had reasonably trustworthy information, are sufficient in 

themselves to warrant a man of reasonable caution in the belief that an 

offense has been or is being committed, and that evidence bearing on 

that offense will be found in the place to be searched.” Safford Unified 

School Dist. #1 v. Redding, 557 U.S. 364, 370 (2009) (cleaned up).  

C. Analysis 

Officer Galluppi detected the “very faint odor” of something that 

may or may not have been a controlled substance. (T p 12) In the 

absence of any other evidence to suggest that source of this odor was 

illegal in nature, Officer Galluppi had only a bare suspicion that it was 

marijuana, not probable cause. Therefore, the trial court erred in 

denying the motion to suppress all evidence resulting from the search of 

Mr. Robinson’s vehicle and his person. 

1. Findings of Fact 

The trial court made only one finding of fact regarding the State’s 

evidence to support a probable cause: “Officer Galluppi detected what 

he believed to be an odor of marijuana emanating from the vehicle.” 
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(App. 23) The trial court did not make any findings of fact regarding 

various factors that could make such a belief reasonable. 

Regarding the defense’s evidence, the trial court found as fact 

that, “Marijuana and hemp share very similar physical characteristics 

and it is difficult to tell one from the other either by appearance or by 

smell.” (App. 24) This finding of fact is not supported by competent 

evidence. Marijuana and hemp are not merely similar in terms of smell 

and appearance, they are identical. (App. 19) In addition, the trial court 

improperly disregarded the SBI memo’s statement that it is impossible 

for an officer in the field to distinguish between marijuana and hemp. 

(Id.) Although the SBI memo’s position on how this would affect 

probable cause was not binding on the trial court, it should have been 

given weight considering the SBI’s undisputed expertise with drug 

investigations and prosecutions. 

2. Conclusions of Law 

The trial court’s finding of fact that it is “difficult” to tell whether 

a substance is marijuana based on smell alone does not support its 

subsequent conclusion that such an odor, standing alone, forms the 

basis for probable cause. (App. 24) Similarly, the trial court’s finding of 
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fact that Officer Galluppi “believed” what he smelled was marijuana 

does not, in the absence of any finding that such belief was reasonable 

or based on sufficient training and experience, give rise to probable 

cause. (App. 23) 

Existing caselaw finding the odor of suspected marijuana 

sufficient to create probable cause, see, e.g., State v. Greenwood, 301 

N.C. 705, 708 (1982), has been effectively overruled by subsequent 

legislation legalizing industrial hemp, which is indistinguishable from 

marijuana by scent alone. See N.C.G.S. § 106-568.50 et. seq. As the 

State Bureau of Investigation observed, legal hemp “and marijuana look 

the same and have the same odor, both unburned and burned. This 

makes it impossible for law enforcement to use the appearance of 

marijuana or the odor of marijuana to develop probable cause for arrest, 

seizure of the item, or probable cause for a search warrant.” (App. 19) 

Officer Galluppi was incapable of distinguishing between the odor of 

marijuana – an illegal substance – and the odor of hemp – a legal 

substance, as making this distinction requires chemical analysis 

performed in a laboratory. (Id.)  
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The very faint odor of something that may or may not be illegal 

amounts to nothing more than “bare suspicion” that criminal activity 

has occurred. State v. Zuniga, 312 N.C. 251, 261 (1984); see also Phil 

Dixon, Hemp or Marijuana?, available at: https://nccriminallaw.sog. 

unc.edu/hemp-or-marijuana/ (“without a field test or some other way to 

verify whether something is hemp or marijuana, officers do not have 

probable cause to seize it or to arrest someone for possession of it 

without some other reason to believe the substance is contraband.”) 

This is especially true where the trial court’s findings of fact do not 

establish that the officer had the training and experience necessary to 

identify or differentiate between legal and illegal substances.  

Given that the smell of marijuana is indistinguishable from the 

smell of hemp, and that there was no other evidence suggesting that 

Mr. Robinson was involved with controlled substances, it was not 

probable that the “very faint” odor detected by Officer Galluppi was 

marijuana, it was merely possible. The Fourth Amendment requires 

more. 

But for trial counsel’s failure to give appropriate notice, Mr. 

Robinson would be able to present this meritorious issue to the Court 
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and obtain relief from his wrongfully procured convictions. Certiorari 

should be allowed when “the ends of justice will be thereby promoted.” 

King v. Taylor, 188 N.C. 450, 451 (1924) (citation omitted); State v. 

Hammonds, 218 N.C. App. 158, 163 (2012) (issuing writ to avoid 

manifest injustice). 

CONCLUSION 

 

 For all the foregoing reasons and authorities, Jaqualyn Robinson, 

the Petitioner herein, respectfully requests that this Court issue its writ 

of certiorari to permit him to proceed on an appeal of the suppression 

order entered in New Hanover County Superior Court and for all other 

relief as this Court deems proper.  

 Respectfully submitted, this the 24th day of March 2021. 

By Electronic Submission: 

 Sarah Holladay 

 North Carolina State Bar Number 33987 

 P.O. Box 52427 

 Durham, NC 27717 

 (919) 695-3127 

 sarah@holladaylawoffice.com  
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