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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 

 NOW COMES Respondent-Petitioner Linda Combs, Controller of the 

State of North Carolina and a taxpayer (hereinafter “Controller”, and 

respectfully petitions this Court to deny or dismiss Plaintiffs-Appellants (here 

in after “Plaintiffs”) and Plaintiff-Intervenors- Movants (hereinafter “Plaintiff-

Intervenors”) Motion for Writ of Certiorari, Dismiss the Plaintiffs’ Notice of 

Appeal and Petition for Discretionary Review and should the court modify the 

Writ of Prohibition grant Controller’s Petition for a Writ of Supersedeas on the 

following grounds: 

1. The Writ of Prohibition is justified based on the plain language of 

Article V, §7 of the Constitution of North Carolina and binding precedents 

applying this law. 

2. Petitions are premature and not ripe for determination at this 

time.  The 10 November 2021 Order of which the Controller has complained 

has now been timely appealed to the N.C. Court of Appeals from the trial court 

by both the State of North Carolina and the General Assembly. (See Exhibit 1 

and 2).  The time for the parties to file cross-appeals has not yet expired and 

all the issues which may be presented to the Appellate Division have not been 

articulated.  The Record on Appeal in this matter has not been settled by the 

parties, filed or docketed in the Court of Appeals. A complete record is a 
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necessary predicate for a considered appellate opinion. Because the Plaintiff 

and Plaintiff-Intervenors have not exhausted their appeal remedies at this 

time, and have not lost their right to have this court review the writ of 

prohibition in the underlying case appeal from the November 10, 2021 order to 

this court under Appellate Rule 21, they are not entitled to file a Writ of 

Certiorari. 

3. The Plaintiffs Petition for Discretionary Review and their Notice 

of Appeal are not the appropriate procedural vehicle to seek review of an order 

of the N.C. Court of Appeals. 

4. All of Plaintiffs and Plaintiffs-Intervenors’ argument will be the 

subject of extensive argument in the underlying appeal of the case of the 10 

November 2021 order.  Therefore, denial of their motions and writs at this time 

do not prejudice their ability to present their case in the Appellate Division.   

5. Neither the Plaintiffs nor the Plaintiff-Intervenors have filed a by-

pass motion to have this court determine this appeal.  In the event they did, 

and this court granted the motion, the Order of 10 November, 2021 could be 

reviewed in an orderly manner with full briefing from all parties. 

6. At the present time, the Respondent-Petitioner has obtained a 

Writ of Prohibition preventing the Judge in this case from executing the Order 

of 10 November, 2021 against her.  The judge’s initial stay has expired. There 
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is no other motion to stay or writ of supersedeas currently in place preventing 

the execution of the trial court’s order since the judge’s initial stay or since the 

writ of prohibition was issued and the Court of Appeals decided the writ of 

supersedeas was “moot”.  Since the Writ was issued no party has requested a 

stay from the trial court, a temporary stay or writ of supersedeas in this appeal. 

Unless the Writ of Prohibition remains in place, or the Supreme Court issues 

a Writ of Supersedeas staying execution of the trial court’s order, execution of 

the order can commence.  Without a Writ of Prohibition or Supersedeas 

Respondent-Petitioner would be prejudiced legally by requiring her to choose 

between complying with the court’s order or violating statutes forbidding her 

from writing checks without an enabling statute. N. C. Gen. Stat. §143C-1-2(a). 

If this court were to grant any of the Plaintiff’s Motions or Petitions or Plaintiff-

Intervenors Petition and modify the Controller’s Writ of Prohibition, the 

Respondent-Petitioner requests the Court to consider this filing a Cross-

Petition for Writ of Superseadeas to stay execution of the trial court’s order 

until the mandate of the case has been returned to the trial court following 

completion of the present appeals.   

STATEMENT OF RELEVANT FACTS AND PROCEDURAL HISTORY 
 

On 10 November 2021, the Honorable Superior Court Judge W. David 

Lee entered an order in the 10th Judicial District in “Hoke County Board of 
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Education vs State of North Carolina” (95 CVS  1158).  (A certified copy of this 

order is attached to this as Exhibit 3. The Order followed a Memorandum of 

Law dated 8 November 2021 supplied to Judge Lee by the Attorney General of 

North Carolina, a copy of which is attached to this Petition as Exhibit 4. 

The Order requires the Petitioner to do the following: 

 “The Office of State Budget and Management and the current 
State Budget Director (“OSBM”), the Office of the State Controller and 
the current State Comptroller [sic] (“Controller”), and the Office of the 
State Treasurer and the current State Treasurer (“Treasurer”) shall take 
the necessary actions to transfer the total amount of funds necessary to 
effectuate years 2 & 3 of the Comprehensive Remedial Plan, from the 
unappropriated balance within the General Fund to the state agents and 
state actors with fiscal responsibility for implementing the 
Comprehensive Remedial Plan as follows: 

(a) Department of Health and Human Services (“DHHS”): 
$189,800,000.00; 

(b) Department of Public Instruction (“DPI”):  $1,522,053,000.00; and 

(c) University of North Carolina System:  $41,300,000.00. 

OSBM, the Controller, and the Treasurer, are directed to treat the 
foregoing funds as an appropriation from the General Fund as 
contemplated within N.C. Gen. Stat. § 143C-6-4(b)(2)(a) and to carry out 
all actions necessary to effectuate those transfers; 

Any consultation contemplated by N.C. Gen. Stat. § 143C-6-4(b)(1) 
shall take no longer than five (5) business days after issuance of this 
Order.” 

The Order was stayed by Judge Lee for 30 days to enable the parties to 

prepare to comply with the order. 
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On 18 November 2021, the General Assembly enacted Current Operation 

Appropriations Act for Fiscal Years 2021-23 (SB-105) has been signed by the 

Governor on November 18, 2021 and enrolled.  This budget act contains funds 

not considered by Judge Lee in his order of 10 November.  See SL 2021-189 

§ 7.3(𝑎). 

After conferring with other non-parties, in late November 2021, it 

appeared to counsel no appeal of the Order was likely to be filed by any party.  

Therefore, the Controller, as a non-party, filed the Petition for Writ of 

Prohibition and served under Appellate Rule 26 by electronic mail on all 

parties, including Judge Lee to whom the Writ was directed.  Judge Lee was 

also subsequently served by the Sheriff of Union County at his home and by 

certified mail. A copy of the Controller’s Petition for Writ of Prohibition is 

attached hereto as Exhibit 5.  After filing the Petition for Writ of Prohibition, 

the motion panel of the Court of Appeals sua sponte entered an order 

shortening the time for the Respondents to file responses.  Petitioner Combs 

did not request a shortening of the time for consideration by the Court of 

Appeals.  A copy of this order is attached as Exhibit 6. Following the entry of 

this order, the parties desiring to respond, responded to the Petition for Writ 

timely on 30 November 2021.  The Court granted the petition by written order 



 
- 7 - 

 
including a rare discussion of the judges’ views of the case.  The order and 

discussion attached as Exhibit 7.  The order is unpublished.  

Subsequent to the granting of the Writ of Prohibition on 30 November 

2021, the State of North Carolina filed. a Notice of Appeal serving it on all 

parties (Exhibit 1).  Subsequently, the General Assembly through Counsel 

intervened in the matter and filed a Notice of Intervention as of Right and 

Notice of Appeal (Exhibit 2).  On 16 December, 2021 the Plaintiffs filed their 

Notice of Appeal, Petition for Discretionary Review and Petition for Writ of 

Certiorari. and a verification of their appellate pleadings 

(https://www.ncappellatecourts.org/show-file.php?document id=295899 

https://www.ncappellatecourts.org/show-file.php?document id=295958); and 

Plaintiffs-Intervenors filed a Petition for Writ of Certiorari 

(https://www.ncappellatecourts.org/show-file.php?document id=295948). 

REASONS WHY THE PLAINTIFF’S AND PLAINTIFF-
INTERVENOR’S REQUESTED RELIEF SHOULD BE DISMISSED OR 

DENIED. 
 
I. THE WRIT OF PROHIBITION IS JUSTIFIED BASED ON THE 

PLAIN LANGUAGE OF ARTICLE V, §7 OF THE CONSTITUTION OF 
NORTH CAROLINA AND THE BINDING PRECEDENTS APPLYING 
THIS LAW.  
 
N.C. Gen Stat. § 7A-32(b) and (c) grants this court statutory jurisdiction 

to grant extraordinary writs – including writs for prohibition.  A writ of 

prohibition lies most appropriately to prohibit the impending exercise of 
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jurisdiction not possessed by the judge to whom issuance of the writ has been 

sought.  Thus, an appellate court may use a writ of prohibition to restrain lower 

court judges (1) “from proceeding in a matter not within their jurisdiction,” (2) 

from taking judicial action at variance with the rules prescribed by law, or (3) 

or from proceeding in “a manner which will defeat a legal right.” The 10 

November Order  shows clearly Judge Lee is about to use judicial power 

without personal jurisdiction or legal authority to do so which will harm the 

Petitioner, and Petitioner not being a named party to the lawsuit, has no other 

practical adequate remedy to address her injury.  

The Controller was never personally served with 10 November 2021 

Order or its proposed terms before its issuance.  She was a stranger to this 

litigation and presumably her interests were to be represented by the Attorney 

General.  When a court seeks to mandamus or issue a mandatory injunction 

compelling a state officer or citizen to take a specific action, the state officer or 

citizen is entitled at a minimum to procedural due process under Article I, §19 

of the Constitution of North Carolina and the 14th Amendment of the United 

States Constitution. Based upon the caption headings, the certificate of service 

in the Order and this petition sworn to by the Petitioner, it is clear Petitioner 

is not a party to Hoke County Board of Education vs State.  Notwithstanding 

the Rules of Civil Procedure presumption the Controller is an agent of the 
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State, when the litigation is in the nature of a mandamus or mandatory 

injunction  the necessity of minimal procedural due process is required. The 

Controller maintains the trial court therefore lacked jurisdiction to order the 

Controller to take any action. Binding precedent from the North Carolina 

Supreme Court in In Re Alamance Court Facilities, 329 N.C. 84, 405 S.E.2d 

125 (1991), a case cited in the Order holds as follows: 

“[I]n order that there be a valid adjudication of a party's rights, the 
latter must be given  notice of the action and an opportunity to 
assert his defense,  and he must be a party to such proceeding.” In 
re Wilson, 13 N.C. App. 151, 153, 185 S.E.2d 323, 325 
(1971) (emphasis added) (quoting 2 Strong's N.C. Index 
2d, Constitutional Law § 24). ”[A]ny judgment which may be 
rendered in . . . [an] action will be wholly ineffectual as against 
[one] who is not a party to such action.” Scott v. Jordan, 235 N.C. 
244, 249, 69 S.E.2d 557, 561 (1952). The exercise of the court's 
inherent power to do what is reasonably necessary for the proper 
administration of justice must stop where constitutional 
guarantees of justice and fair play begin.  ”The law of the land 
clause . . . guarantees to the litigant in every kind of judicial 
proceeding the right to an adequate and fair hearing before he can 
be deprived of his claim or defense by judicial decree.” In re 
Custody of Gupton, 238 N.C. 303, 304, 77 S.E.2d 716, 717 
(1953). ”The instant that the court perceives that it is exercising, 
or is about to exercise, a forbidden or ungranted power, it ought to 
stay its action, and, if it does not, such action is, in law, a 
nullity.” Burroughs v. McNeill, 22 N.C. at 301. Such was the effect 
of the superior court order here. 

Because the commissioners were not parties to the action from 
which the order issued, they are not bound by its mandates. 
Having so held, this Court need not address additional issues 
raised by petitioners. 
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“In order that there be a valid adjudication of a party's rights, the 
latter must be given notice of the action and an opportunity to 
assert his defense, and he must be a party to such proceeding. Any 
judgment which may be rendered in an action will be wholly 
ineffectual as against one who is not a party to such action.  The 
law of the land clause guarantees to the litigant in every kind of 
judicial proceeding the right to an adequate and fair hearing before 
he can be deprived of his claim or defense by judicial decree.  Id. at 
108 
 
This case is factually distinct from the Alamance Facilities case.  In 

Alamance Facilities, Judge Height had served the Commissioners with his 

order, a consideration missing in this case.  When the Alamance 

Commissioners presented themselves to him to defend themselves, the Judge 

then ruled they were not parties and therefore had no standing to present a 

defense. Here the 10 November order was never served on the Controller or 

the other state executive branch officials charged with distributing treasury 

funds. 

As a result of being denied this right, the Petitioners are now faced with 

Hobson’s choice.  Either neglect to perform their sworn duties to enforce the 

law, or be subject to criminal charges or motions to show cause for contempt of 

court for performing their sworn duties.  This double bind stems from Orders 

which were never served on them, and on which they were never given an 

opportunity to be heard, issuing from a proceeding in which they were never 

parties. Without a Writ being granted, the Petitioners are confronted with 
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either neglecting to enforce the laws of North Carolina or being held in 

contempt.  This court in strikingly similar circumstances has issued a Writ of 

Prohibition to prevent a trial court from acting without jurisdiction.  No. P17-

693 Sandhill Amusements, Inc et al. v. North Carolina, (2017).   This Writ was 

appealed and certiorari was denied by the Supreme Court. 

 In addition, the order is contrary to the express Language of the 

Constitution.  North Carolina’s Constitution in Article V, Section 7, reads as 

follows: “Drawing public money.  (1)  State treasury.  No money shall be drawn 

from the State treasury but in consequence of appropriations made by law, and 

an accurate account of the receipts and expenditures of State funds shall be 

published annually.”  As noted in the leading treatise on the North Carolina 

Constitution, The North Carolina State Constitution, ORTH AND NEWBY 2nd Ed., 

pg. 154, “The power of the purse is the exclusive power of the General Assembly. 

Colonial Americans were acutely aware of the long struggle between the English 

Parliament and the Crown over public finance and were determined to secure 

the power of the purse for their elected representatives.  Subsection 1 dates from 

the 1776 Constitution.”  The duties of the Legislative and Judicial Branches 

with regard to appropriations are clear, explicit and binding.  The constitution 

does not provide the judicial department with the authority to appropriate 

funds.  The plain language of the constitution is clear. There was no reason for 
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the trial court to interpret or find within the penumbra of other more general 

sections of the Constitution the power to appropriate money in the Judicial 

Branch. 1  

 The legislature has provided statutes to structure this Article and under 

the separation of powers doctrine, the judicial branch has no role in that budget 

process.   The North Carolina Constitution sets out a specific, multi-step 

budget process. The key constitutional budget provision is Article III, § 5(3), 

which states in pertinent part:  “(3)  Budget. The Governor shall prepare and 

recommend to the General Assembly a comprehensive budget of the 

anticipated revenue and proposed expenditures of the State for the ensuing 

fiscal period. The budget as enacted by the General Assembly shall be 

administered by the Governor.”  N.C. Const. Art. III, § 5(3) (emphasis 

added).  

Every word of constitutional provisions must be given effect and, as a 

result, the plain language of Article III, § 5(3) limits the creation and execution 

of the budget to the legislative and executive branches respectively. Article III, 

§ 5(3) contains 5 key provisions: (1) the Governor is required to propose a 

budget; (2) the General Assembly enacts the State budget; (3) the Governor is 

required to administer the budget as actually enacted by the General 

 
1  A court’s declaration its judgment is an appropriation or legislative enactment lacks a basis in fact 
over law.  (See Exhibit A, ¶ 2, page 19). 



 
- 13 - 

 
Assembly; (4) the State is compelled to operate on a balanced budget; and (5) 

the Governor is empowered to effect the necessary economies in State 

expenditures to prevent a budget deficit.  This architecture has been explained 

in an advisory opinion explaining the process by which the state budget is 

developed, enacted and executed, the North Carolina Supreme Court has 

articulated the steps of the budget process thusly:   

“Our Constitution mandates a three-step process with respect to 
the State's budget. (1) Article III, Section 5(3) directs that the 
‘Governor shall prepare and recommend to the General Assembly 
a comprehensive budget . . . for the ensuing fiscal period.’ (2) 
Article II vests in the General Assembly the power to enact a 
budget [one recommended by the Governor or one of its own 
making]. (3) After the General Assembly enacts a budget, Article 
III, Section 5(3) then provides that the Governor shall administer 
the budget “as enacted by the General Assembly.” In re Separation 
of Powers, 305 N.C. 767, 776, 295 S.E.2d. 589, 594 (1982, as 
corrected May 11, 2000) (quoting N.C. Const. art. III, § 5(3)).   
 
After a budget for a specific “fiscal period” is enacted into law, the 

Governor as ex officio Director of the Budget administers it, and he is 

responsible for disbursing the tax revenue in accordance with legislative 

directives.  N.C. Const. Art. III, § 5(3).  

At no point does the North Carolina Constitution give the judicial branch 

the authority to either enact or execute the state budget. The legislative and 

executive branches must ensure that their respective roles in creating the 

budget and executing the budget as enacted are carried out.  
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 The General Assembly established a statutory mechanism to distribute 

and allocate funds from the Treasury.  N. C. Gen. Stat. § 143C-1-2(a) reads as 

follows:  

 “In accordance with Section 7 of Article V of the North 
Carolina Constitution, no money shall be drawn from the State 
treasury but in consequence of appropriations made by law. A 
law enacted by the General Assembly that expressly 
appropriates funds from the State treasury is an 
appropriation; however, an enactment by the General 
Assembly that describes the purpose of a fund, authorizes the 
use of funds, allows the use of funds, or specifies how funds may 
be expended, is not an appropriation. (Emphasis added).” 
 

This defines the word “appropriations.”  A judgment or order by a judge is 

definitionally not an appropriation.  

 The General Assembly and the Constitution have established a 

budgetary process, including the provision for the Governor to delegate 

Budgetary authority to the Office of State Budget and Management.  By N.C. 

Gen. Stat. 143C-2-1 (a), the Governor administers “the Budget as enacted by 

the General Assembly”, furthermore “The Governor shall ensure that 

appropriations are expended in strict accordance with the budget 

enacted by the General Assembly.” (Emphasis added).  N.C. Gen. Stat 

§143C-6.1(a).  There is an extraordinary events provision which provides for 

the Governor to comply with a court order, G.S. 143C-6-4(b)(2)a. The amount 

transferred may not “cause General Fund expenditures, excluding 
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expenditures from General Fund receipts, to exceed General Fund 

appropriations for a department. (Emphasis added).” G.S. 143C-6-4(b2)   

The order either ignores the Statute or seems to confuse subsection (b)(2) with 

section (b2). Section (b2) renders subsection (b)(2) as inapplicable. 

 The General Assembly’s statutory mechanism for enforcement of these 

acts includes penalty provisions.  These include a requirement the Budget 

Director report the spending of any unauthorized funds in apparent violation 

of a penal law to the Attorney General. See 143C-6-7.  Furthermore, to 

“withdraw funds from the State treasury for any purpose not authorized by an 

act of appropriation” or to “fail or refuse to perform a duty” in violation of this 

Chapter is a Class 1 misdemeanor which subjects the wrongdoer to a criminal 

liability, forfeiture of office or impeachment. § 143C-10-1(a)(1) and (4) and 

143C-10-3. The Petitioner or her staff would be subject to these penalties in 

the event she were compelled by the Order to comply with its term.  

Compliance with the court’s order would violate the Controller’s oath of office.  

See G.S. 11-7.2  

 
2  Article VIII of the Articles of Impeachment of Governor Holden  “charges that the accused, as 
Governor, made his warrants for large sums of money on the public treasurer for the unlawful purpose 
of paying the armed men before mentioned -- caused and procured said Treasurer to deliver to one A. 
D. Jenkins, appointed by the accused to be paymaster, the sum of forty thousand dollars; that the 
Honorable Anderson Mitchell, one of the superior court judges, on application to him made, issued 
writs of injunction which were served upon the said treasurer and paymaster, restraining them from 
paying said money to the said troops; that thereupon the accused incited and procured the said A. D. 
Jenkins paymaster, to disobey the injunction of the court and to deliver the money to another agent of 
the accused, to-wit: one John B. Neathery ; and thereupon the accused ordered and caused the said 
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 Controlling precedents of the Supreme Court of North Carolina support 

Petitioner’s view a withdrawal of funds from the Treasury cannot be made 

without an appropriation enacted by the General Assembly.   In Re Alamance 

County Court Facilities, Id. and Cooper vs Berger, 376 N.C. 22, 37 (2020). White 

v. Hill, 125 N.C. 194, 34 S.E. 432 (1899),  Garner v. Worth, 122 N.C. 250, 29 

S.E. 364 (1898)  Gardner v. Board of Trustees, 226 N.C. 465, 38 S.E.2d 314 

(1946); State v. Davis, 270 N.C. 1, 153 S.E.2d 749, cert. denied, 389 U.S. 828, 

88 S. Ct. 87, 19 L. Ed. 2d 84 (1967), State v. Davis, 270 N.C. 1, 153 S.E.2d 

749, Martin v. Clark, 135 N.C. 178, 47 S.E. 397 (1904), Cooper v. Berger, 268 

N.C. App. 468, 837 S.E.2d 7 (2019), aff'd, 376 N.C. 22, 852 S.E.2d 46, 2020 N.C. 

LEXIS 1133 (2020).  In addition to these reasons, the order provides additional 

discussion of how the trial judge misinterpreted Richmond County vs Crowell, 

254 N.C. App 422, 803 S.E. 2nd 27 (2017),  a precedential decision of the Court 

of Appeals and relied on by the trial court as authority for its order. ( See 

Exhibits 5 and 7) 

 
John B. Neathery to disburse and pay out the money so delivered to him, for the illegal purpose of 
paying the expenses of, and keeping on foot the illegal military force aforesaid.”  Holden, Impeachment 
Proceedings, I, 110-112. A complete text of the Articles of Impeachment can be found in the 
Impeachment Proceedings, I, 9-17. See also Articles Against W. W. Holden (Raleigh: James H. Moore, 
State Printer and Binder), 1871. 
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II. THE PETITIONS FOR WRIT OF CERTIORARI ARE PREMATURE 

AND NOT RIPE AND SHOULD BE DENIED OR DISMISSED  
 
The Constitution of North Carolina grants the Supreme Court the ability 

to consider extraordinary writs including writs of certiorari under Article IV, 

Section 12(1) See also N.C. Gen. Stat. § 7A-32(b).    To provide implementing 

procedures for this authority, the Supreme Court has adopted the Rules of 

Appellate Procedure which govern its exercise. Rule 21 (2) of the N.C. Rules of 

Appellate Procedure reads in relevant part as follows: 

Certiorari (a) Scope of the Writ. (2) Review of the 
Judgments and Orders of the Court of Appeals. The writ 
of certiorari may be issued by the Supreme Court in 
appropriate circumstances to permit review of the decisions 
and orders of the Court of Appeals when the right to 
prosecute an appeal of right or to petition for 
discretionary review has been lost by failure to take 
timely action, or for review of orders of the Court of 
Appeals when no right of appeal exists.   

 
For further discussion of the history and origins of these four writs, see 

ELIZABETH BROOKS SCHERER & MATTHEW NIS LEERBERG, North Carolina 

Appellate Practice and Procedure § 20 (Remedial, Prerogative, and 

Extraordinary Writs of the Appellate Courts) (2018).7A-32(b).  

 Plaintiffs’ and Plaintiff-Intervenors’ right to appeal the underlying 

issues has not been impaired. As shown in the above cited procedural history 

of the case, neither the Plaintiffs nor the Plaintiff-Intervenors have lost any 

right to appeal or petition for discretionary review at the appropriate time  in 
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the underlying case for failure to take timely action.  The legal issues raised in 

Writ of Prohibition issued by the Court of Appeals can be appealed to the 

Supreme Court along with any other legal issues, raised in the Notices of 

Appeal of the 10 November 2021 Order. Neither Plaintiffs nor Plaintiffs-

Intervenors have explained why their right to prosecute their appeal has been 

“lost by failure to take timely action”.  By filing a Notice of Appeal (discussed 

below) it is obvious the Plaintiffs litigation position is that a right to appeal 

exists for orders of the Court of Appeals.  This is contrary to the Rules and 

procedures governing orders of that court.  These can only be addressed by the 

Writ of Certiorari, like the one filed by the Plaintiff-Intervenors.  All legal 

issues presented in their filings could be handled through regular appellate 

process whether by direct appeal or filing a direct appeal, after the Court of 

Appeals rules on all appellate issues and filing a Writ of Certiorari at a later  

time.  

Furthermore, the Court of Appeals found, in addition to the arguments 

presented by counsel, the Plaintiffs and Plaintiff-Intervenors’ legal arguments 

were unpersuasive. The legal arguments do not explain away clear legal 

authority to the contrary on the following issues:  (1) Why without notice and 

an opportunity to be heard,  the trial Court had personal jurisdiction over the 

Controller to mandamus her to do an illegal act?; (2)  Why the North Carolina’s 
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Constitution in Article V, Section 7 and the statutory provisions implementing 

this section are not controlling; and,  (3) Why controlling precedent from both the 

Supreme Court and the Court of Appeals are not binding on the trial court? (For 

a detailed discussion of the arguments herein see Exhibits 5 and 7).  

 Assuming, for the sake of argument only, the decision of the motion panel 

of the Court of Appeals is an “unpublished” opinion of the court and has become 

the law of the case, the parties have a remedy they have not requested this 

court to invoke and that is a by-pass motion to remove the current appeal from 

the Court of Appeals, after it has been docketed, and to decide the full appeal 

on the merits after the record has been settled, filed and docketed and all briefs 

have been completed.  Rule 21 discussed above implies the legal predicate for 

this court to exercise its Writ of Certiorari, there has to be an “appropriate 

circumstance”.  Currently the circumstances are not appropriate but after a 

decision of the Court of Appeals on all issues appropriate circumstances might 

then exists.  Deciding this case based upon the incomplete filings of the 

Plaintiffs and Plaintiff-Intervenors at this stage of the appeals would be 

fundamentally unfair to the other litigants in this case, including the “non-

parties” who have been benefited by the issuance of the Writ of Prohibition 

granted below.  
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III. PLAINTIFFS NOTICE OF APPEAL AND MOTION FOR 

DISCRETIONARY REVIEW SHOULD BE DISMISSED 
 
Plaintiff’s Notice of Appeal and Motion for Discretionary Review are 

premised upon the faulty legal contention that orders of the Court of Appeals 

are in fact opinions of the Court of Appeals.  While it is rare the Court Appeals 

explains the reasons for issuance or denial of a motion in the court of appeals.  

Such explanations do not convert an a “order” into an “opinion” any more that 

the trial court could convert its judgment into an appropriation statute.  As 

explained above, should the Supreme Court decide to overrule the motions 

panel on this issue and find the Court of Appeals regular panel  lacked the 

ability to reconsider the issue, then in that event the Supreme Court can either 

sua sponte direct the case to “by-pass” the Court of Appeals and rule on all 

issues including the Writ of Prohibition or await a motion to do so.  Rule 21 (2) 

of the N.C. Rules of Appellate Procedure, as discussed above, provides the sole 

method of judicial review of an order of the Court of Appeals.   

 The language of Rules 14 and 15 of the N.C. Rules of Appellate Procedure 

support this view.  Under Rule 14 Plaintiffs’ Notice of Appeal is prematurely 

filed.  A notice of appeal relates only to “decisions” of the Court of Appeals and 

may be served within fifteen days after the mandate of the Court of Appeals 

has been issued to the trial tribunal.  No decision of the Court of Appeals has 

been reached.  No “mandate” has been issued.  The Writ of Prohibition only 
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applies to the Controller and not to any other state official.  The Controller 

concedes that Rule 16 would give this Court the ability to by-pass the Court of 

Appeals, however, the Plaintiffs want to use this device not just to review the 

Writ of Prohibition but to review the entire case, with a limited record.   This 

result is not contemplated by Rule 16.  However, if the court wants to convert 

it into a by-pass motion and allow an orderly appeal of all issues after 

settlement of the record and docketing of the record, it has the power to do so 

but judicial prudence should dictate whether or not this Court would benefit 

by resolution of some appellate issues in the Court of Appeals in the regular 

order of appeals. Put differently, the Court of Appeals regular panel may 

resolve the need for Supreme Court review of all issues including the 

constitutional issues.  

IV. IN THE EVENT THE WRIT OF PROHIBITION IS MODIFIED, THIS 
COURT SHOULD GRANT CONTROLLER’S CONDITIONAL CROSS 
MOTION FOR SUPERSEDEAS 
 

The trial court’s order is currently enjoined as to the Controller at the 

present time only by the Writ of Prohibition.  Trial Court Orders are not 

automatically stayed upon appeal.  Normally, a party should ask the trial court 

for a stay however the Controller was a non-party and had no standing or 

unconditional right to move for a stay in the trial court.  She did have standing 

in the Court of Appeals to seek a Writ of Prohibition and Supersedeas. When 
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the Controller’s Petition was filed, the Controller’s companion alternative 

motion for temporary stay and Writ of Supersedeas was also filed in the Court 

of Appeals.  Once a favorable decision was reached in the Writ of Prohibition, 

the Court of Appeals panel determined the motion for temporary stay and Writ 

of Supersedeas to be “moot”.  (See Exhibit 8.)  However, should the Supreme 

Court modify the Writ of Prohibition, as requested by the Plaintiffs and 

Plaintiffs-Intervenors, then in that event, Judge Lee’s Order would be 

enforceable during the pendency of the appeal.   

A writ of supersedeas and temporary stay are extraordinary writs that 

issue from an appellate court to a lower court “to preserve the status quo 

pending the exercise of the appellate court’s jurisdiction.”  City of New Bern v. 

Walker, 255 N.C. 355, 356 (1961). The literal translation of the Latin word 

“supersedeas” is “you shall desist.”  BLACK’S LAW DICTIONARY (11th Ed. 2019). 

Supersedeas suspends the power of the lower court to issue an execution on 

the judgment or decree appealed from. See 5 Am. Jur. 2D Appellate Review § 

370; see also State v. Dorton, 182 N.C. App. 34 (2007) (trial judge properly held 

hearing after N.C. Court of Appeals remanded the case for resentencing; fact 

that defendant had filed a petition for discretionary review in the N.C. 

Supreme Court did not divest the trial court of jurisdiction where defendant 

failed to file a petition for writ of supersedeas to stay enforcement of the 
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remand order). The writ “is issued only to hold the matter in abeyance pending 

review and may be issued only by the court in which an appeal is pending.” 

Walker, 255 N.C. 355, 356; see also N.C. R. App. P. 23(a) (an appeal or a 

petition for mandamus, prohibition, or certiorari must be pending in the 

appellate court where the application for writ of supersedeas is filed); Craver 

v. Craver, 298 N.C. 231, 237–38 (1979) (“The writ of supersedeas may issue 

only in the exercise of, and as ancillary to, the revising power of an appellate 

court . . ..”).  The N.C. Supreme Court and the N.C. Court of Appeals have 

jurisdiction, exercisable by one or more judges or justices, to issue a writ of 

supersedeas “to supervise and control the proceedings” of inferior courts. G.S. 

7A-32(b), (c); see also N.C. Const. Art. IV, § 12(1), (2). A petition for the writ 

should be made in the N.C. Court of Appeals in all cases except those originally 

docketed in the N.C. Supreme Court.  N.C. R. App. P. 23(a)(2) 

At the Court of Appeals, the State of North Carolina agreed a Writ of 

Superseadeas should be issued.  Therefore, in the unlikely event the Court 

should vacate the Writ of Prohibition issued by the Court of Appeals which the 

Controller feels it should not do, then in that event, the Supreme Court should 

issue a Writ of Superseadeas because it would no longer be “moot”.  Therefore 

a Writ of Supersedeas should be issued by this Court  until the Appellate 
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Division can reach a determination on the merits of the appeals in the 

underlying case.  

RELIEF REQUESTED 

 For the foregoing reasons, Petitioner respectfully requests that this 

Court to dismiss the Plaintiffs; and Plaintiffs-Intervenors’ petition for writ of 

certiorari,  dismiss the Plaintiffs Notice of Appeal and Petition for 

Discretionary Review and, in the alternative in the event the Court vacates or 

modifies the Controller’s Writ of Prohibition, then in that even the Court 

should grant the Controller’s Cross Motion for a Writ of Supersedeas staying 

any execution on the 10 November 2021 Order until such time as the Mandate 

has returned to the trial court.  

 Respectfully submitted this 28th day of December, 2021. 

      HIGGINS BENJAMIN, PLLC 

Electronically Submitted    
      Robert N. Hunter, Jr. 
      N.C. State Bar No. 5679 
      rnhunterjr@greensborolaw.com 
      HIGGINS BENJAMIN, PLLC 
      301 North Elm Street, Suite 800 
      Greensboro, NC 27401 
      Telephone:  (336) 273-1600 
      Facsimile:  (336) 274-4650 
 
      Attorney for Petitioner 
  



 
- 25 - 

 
APPENDIX 

 Attached to this Petition for Writ of Prohibition, Temporary Stay 

and Writ of Supersedeas are copies of the following documents from the court 

records: 

Exhibit 1                        Notice of Appeal by State of North Carolina 
 
Exhibit 2                        Notice of Intervention as of Right and Appeal 
 
Exhibit 3                        Order entered by the Honorable Superior Court 

Judge W. David Lee in the 10th Judicial District in 
“Hoke County Board of Education vs State of North 
Carolina” (Wake County File No. 95 CVS  1158) 
dated 10 November 2021. 

 
Exhibit 4                        Memorandum of Law dated 8 November 2021 

supplied to Judge Lee by the Attorney General of 
North Carolina 

 
Exhibit 5                        Controllers Petition for Writ of Prohibition  
 
Exhibit 6                        Court of Appeals Order Shortening the Time for 

Response 
 
Exhibit 7                        Court of Appeals Order Granting the Writ of 

Prohibition 
 
Exhibit 8 Court of Appeals Order Dismissing Writ of 

Supersedeas as moot 
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CERTIFICATE OF SERVICE 

 
The undersigned hereby certifies that a copy of the foregoing Response to 
Plaintiffs’ and Plaintiff-Intervenors’ Petitions for Writ of Certiorari, Motion to 
Dismiss Plaintiffs’ Notice of Appeal and Petition for Discretionary Review 
and Conditional Cross Petition for Writ of Supersedeas served on counsel for 
the parties via email and U.S. Mail, postage prepaid, addressed as follows: 
 
Honorable W. David Lee 
c/o Union County Judicial Center 
P.O. Box 5038 
Monroe, NC 28112 
Email:  David.lee2@nccourts.org 
  -and- 
Honorable W. David Lee 
1601 Hunter Oak Ln 
Monroe, NC  28110 
 
Amar Majmundar 
Matthew Tulchin 
Tiffany Lucas 
NORTH CAROLINA DEPARTMENT OF JUSTICE 
P. O. Box 629 
Raleigh, NC  27602 
Email:  AMajmundar@ncdoj.gov 
    MTulchin@ncdoj.gov  
    TLucas@ncdoj.gov 
 
Thomas J. Ziko 
Legal Specialist 
STATE BOARD OF EDUCATION 
6302 Mail Service Center 
Raleigh, NC  27699-6302 
Email:  Thomas.Ziko@dpi.nc.gov 
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Neal Ramee 
David Nolan 
THARRINGTON SMITH, LLP 
P. O. Box 1151 
Raleigh, NC 27602 
Email:  NRamee@tharringtonsmith.com 
     DNoland@tharringtonsmith.com 
Counsel for Charlotte-Mecklenburg Schools 
 
H. Lawrence Armstrong 
ARMSTRONG LAW, PLLC 
P. O. Box 187 
Enfield, NC  27823 
Email:  hla@hlalaw.net 
Counsel for Plaintiffs 
 
Melanie Black Dubis 
Scott E. Bayzle 
Jaelyn D. Miller 
PARKER POE ADAMS & BERNSTEIN LLP 
P. O. Box 389 
Raleigh, NC  27602-0389 
Email:  melaniedubis@parkerpoe.com 
     scottbayzle@parkerpoe.com 
Counsel for Plaintiffs 
 
Elizabeth Haddix 
LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW 
P. O. Box 956 
Carrboro, NC  27510 
David Hinojosa 
LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW 
1500 K Street NW, Suite 900 
Washington, DC 20005 
Email:  ehaddix@lawyerscommittee.org 
    dhinojosa@lawyerscommittee.org 
Attorneys for Penn-Intervenors 
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Matthew Tilley 
Russ Ferguson 
W. Clark Goodman 
Womble Bond Dickinson 
301S. College Street, Suite 3500 
Charlotte, N.C. 28202-6037 
Email:  matthew.tilley@wbd-us.com 
             clark.goodman@wbd-us.com 
             russ.ferguson@wbd-us.com 
Attorneys for Berger and Moore, Intervenors 
 
 
 This 28th day of December, 2021. 

      HIGGINS BENJAMIN, PLLC 

Electronically Submitted    
      Robert N. Hunter, Jr. 
      N.C. State Bar No. 5679 
      rnhunterjr@greensborolaw.com 
 
      Attorney for Petitioner 
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North Carolina Court of Appeals
EUGENE H. SOAR, Clerk

Court of Appeals Building
One West Morgan Street

Raleigh, NC 27601
(919) 831-3600

Fax: (919) 831-3615
Web: https://www.nccourts.gov

Mailing Address:
P. O. Box 2779

Raleigh, NC 27602

From Wake
( 95CVS1158 )

No. P21-511

IN RE. THE 10 NOVEMBER 2021 ORDER
IN HOKE COUNTY BOARD OF EDUCATION ET
AL. VS. STATE OF NORTH CAROLINA AND
W. DAVID LEE (WAKE COUNTY FILE 95
CVS 1158)

O R D E R

 The following order was entered:

All parties appearing in the underlying action that is the subject of the above-captioned petition for a
writ of prohibition are directed to file a response to the petition for a writ of prohibition and accompanying
petition for a writ of supersedeas and motion for a temporary stay no later than 9:00 a.m. on 30 November
2021, if they wish to file a response.

By order of the Court this the 29th of November 2021.

 WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 29th day of
November 2021.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:
Hon. Robert Neal Hunter, Jr., Attorney at Law, For Combs, Linda, State Controller
Hon. W. David Lee, Senior Resident Judge
Mr. Amar Majmundar, Senior Deputy Attorney General
Mr. Matthew Tulchin, Special Deputy Attorney General
Ms. Tiffany Y. Lucas, Deputy General Counsel
Mr. Thomas J. Ziko
Mr. Neal A. Ramee, Attorney at Law
David Nolan
Hon. Donna Stroud, Chief Judge
Hon. Frank Blair Williams, Clerk of Superior Court
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North Carolina Court of Appeals
EUGENE H. SOAR, Clerk

Court of Appeals Building
One West Morgan Street

Raleigh, NC 27601
(919) 831-3600

Fax: (919) 831-3615
Web: https://www.nccourts.gov

Mailing Address:
P. O. Box 2779

Raleigh, NC 27602

No. P21-511

IN RE. THE 10 NOVEMBER 2021 ORDER
IN HOKE COUNTY BOARD OF EDUCATION ET
AL. VS. STATE OF NORTH CAROLINA AND
W. DAVID LEE (WAKE COUNTY FILE 95
CVS 1158)

From Wake
( 95CVS1158 )

O R D E R

The following order was entered:

The petition for a writ of prohibition is decided as follows: we allow the petition and issue a writ of
prohibition as described below.

This Court has the power to issue a writ of prohibition to restrain trial courts "from proceeding in a
matter not within their jurisdiction, or from acting in a matter, whereof they have jurisdiction, by rules at
variance with those which the law of the land prescribes." State v. Allen, 24 N.C. 183, 189 (1841); N.C. Gen.
Stat. s. 7A-32.

Here, the trial court recognized this Court's holding in Richmond County Board of Education v. Cowell
that "[a]ppropriating money from the State treasury is a power vested exclusively in the legislative branch"
and that the judicial branch lacked the authority to "order State officials to draw money from the State
treasury." 254 N.C. App. 422, 803 S.E.2d 27 (2017).  Our Supreme Court quoted and relied on this language
from our holding in Cooper v. Berger, 376 N.C. 22, 47, 852 S.E.2d 46, 64 (2020).

The trial court, however, held that those cases do not bar the court's chosen remedy, by reasoning
that the Education Clause in "Article I, Section 15 of the North Carolina Constitution represents an ongoing
constitutional appropriation of funds."

We conclude that the trial court erred for several reasons.

First, the trial court's interpretation of Article I would render another provision of our Constitution,
where the Framers specifically provided for the appropriation of certain funds, meaningless.  The Framers of
our Constitution dedicated an entire Article--Article IX--to education.  And that Article provides specific means
of raising funds for public education and for the appropriation of certain monies for that purpose, including
the proceeds of certain land sales, the clear proceeds of all penalties, forfeitures, and fines imposed by the
State, and various grants, gifts, and devises to the State. N.C. Const. Art. IX, Sec 6, 7.  Article IX also
permits, but does not require, the General Assembly to supplement these sources of funding.  Specifically,
the Article provides that the monies expressly appropriated by our Constitution for education may be
supplemented by "so much of the revenue of the State as may be set apart for that purpose."  Id.  Article IX
then provides that all such funds "shall be faithfully appropriated and used exclusively for establishing and
maintaining a uniform system of free public schools."  Id.  If, as the trial court reasoned, Article I, Section 15
is, itself, "an ongoing constitutional appropriation of funds"--and thus, there is no need for the General
Assembly to faithfully appropriate the funds--it would render these provisions of Article IX unnecessary and
meaningless.



Second, and more fundamental, the trial court's reasoning would result in a host of ongoing
constitutional appropriations, enforceable through court order, that would devastate the clear separation of
powers between the Legislative and Judicial branches and threaten to wreck the carefully crafted checks and
balances that are the genius of our system of government.  Indeed, in addition to the right to education, the
Declaration of Rights in our Constitution contains many other, equally vital protections, such as the right to
open courts.  There is no principled reason to treat the Education Clause as "an ongoing constitutional
appropriation of funds" but to deny that treatment to these other, vital protections in our Constitution's
Declaration of Rights.  Simply put, the trial court's conclusion that it may order petitioner to pay
unappropriated funds from the State Treasury is constitutionally impermissible and beyond the power of the
trial court.

We note that our Supreme Court has long held that, while our judicial branch has the authority to
enter a money judgment against the State or another branch, it had no authority to order the appropriation of
monies to satisfy any execution of that judgment.  See State v. Smith, 289 N.C. 303, 321, 222 S.E.2d 412,
424 (1976) (stating that once the judiciary has established the validity of a claim against the State, "[t]he
judiciary will have performed its function to the limit of its constitutional powers.  Satisfaction will depend
upon the manner in which the General Assembly discharges its constitutional duties."); Able Outdoor v.
Harrelson, 341 N.C. 167, 172, 459 S.E.2d 626, 629 (1995) (holding that "the Judicial Branch of our State
government [does not have] the power to enforce an execution [of a judgment] against the Executive
Branch").

We therefore issue the writ of prohibition and restrain the trial court from enforcing the portion of its
order requiring the petitioner to treat the $1.7 billion in unappropriated school funding identified by the court
"as an appropriation from the General Fund as contemplated within N.C. Gen. Stat. s. 143C-6-4(b)(2)(a) and
to carry out all actions necessary to effectuate those transfers."  Under our Constitutional system, that trial
court lacks the power to impose that judicial order.

Our issuance of this writ of prohibition does not impact the trial court's finding that these funds are
necessary, and that portion of the judgment remains.  As we explained in Richmond County, "[t]he State must
honor that judgment.  But it is now up to the legislative and executive branches, in the discharge of their
constitutional duties, to do so.  The Separation of Powers Clause prevents the courts from stepping into the
shoes of the other branches of government and assuming their constitutional duties.  We have pronounced
our judgment.  If the other branches of government still ignore it, the remedy lies not with the courts, but at
the ballot box."  254 N.C. App. 422, 429, 803 S.E.2d 27, 32.

Panel consisting of Judge DILLON, Judge ARROWOOD, and Judge GRIFFIN.

ARROWOOD, Judge, dissenting.

I dissent from the majority's order granting a Writ of Prohibition. I vote to allow the Motion for
Temporary Stay which is the only matter that I believe is properly before the panel at this time. This matter
came to the panel for consideration of a non-emergency Motion for Temporary Stay that was ancillary to
petitions for a Writ of Prohibition under Rule 22 of the Rules of Appellate Procedure and for Writ of
Supersedeas under Rule 23 of the Rules of Appellate Procedure on 29 November 2021. The trial court had
stayed the order at issue until 10 December 2021, the date when the time to appeal from the order would
expire. Thus, there are no immediate consequences to the petitioner about to occur.

Under Rules 22 and 23 of the Rules of Appellate Procedure, a respondent has ten days (plus three
for service by email) to respond to a petition. This time period runs by my calculation through 7 December
2021, before the trial court's stay of the order expires. However, the majority of this panel--ex meru motu--
caused an order to be entered unreasonably shortening the time for respondents to file a response until only
9:00 a.m. today. While the rules allow the Court to shorten a response time for "good cause shown[,]" in my
opinion such action in this case was arbitrary, capricious and lacked good cause and instead designed to
allow this panel to rule on this petition during the month of November.

Rather, as the majority's order shows shortening the time for a response was a mechanism to permit
the majority to hastily decide this matter on the merits, with only one day for a response, without a full
briefing schedule, no public calendaring of the case, and no opportunity for arguments and on the last day
this panel is constituted. This is a classic case of deciding a matter on the merits using a shadow docket of
the courts.

I believe this action is incorrect for several reasons. The Rules of Appellate Procedure are in place to
allow parties to fully and fairly present their arguments to the Court and for the Court to fully and fairly
consider those arguments. In my opinion, in the absence of any real time pressure or immediate prejudice to
the parties, giving a party in essence one day to respond, following a holiday weekend, and then deciding
the matter on the merits the day the response is filed violates these principles. My concerns are exacerbated
in this case by the fact that no adverse actions would occur to the petitioner during the regular response time



as the trial court had already stayed its own order until several days after responses were due. In addition,
this Court also has the tools through the issuance of a temporary stay to keep any adverse actions from
occurring until it rules on the matter on the merits.

Therefore, I dissent from the majority's shortening the time for a response and issuing an order that
decides the the merits of the entire appeal without adequately allowing for briefing or argument. My vote is to
issue a temporary stay of the trial court's order.

By order of the Court this the 30th of November 2021.

 WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 30th day of
November 2021.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:
Hon. Robert Neal Hunter, Jr., Attorney at Law, For Combs, Linda, State Controller
Hon. W. David Lee, Senior Resident Judge
Mr. Amar Majmundar, Senior Deputy Attorney General
Mr. Matthew Tulchin, Special Deputy Attorney General
Ms. Tiffany Y. Lucas, Deputy General Counsel
Mr. Thomas J. Ziko
Mr. Neal A. Ramee, Attorney at Law
Mr. David Nolan, Attorney at Law
H. Lawrence Armstrong
Ms. Melanie Black Dubis, Attorney at Law
Mr. Scott B. Bayzle
Ms. Elizabeth M. Haddix, Attorney at Law
Hon. Frank Blair Williams, Clerk of Superior Court
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North Carolina Court of Appeals
EUGENE H. SOAR, Clerk

Court of Appeals Building
One West Morgan Street

Raleigh, NC 27601
(919) 831-3600

Fax: (919) 831-3615
Web: https://www.nccourts.gov

Mailing Address:
P. O. Box 2779

Raleigh, NC 27602

From Wake
( 95CVS1158 )

No. P21-511

IN RE. THE 10 NOVEMBER 2021 ORDER
IN HOKE COUNTY BOARD OF EDUCATION ET
AL. VS. STATE OF NORTH CAROLINA AND
W. DAVID LEE (WAKE COUNTY FILE 95
CVS 1158)

O R D E R

 The following order was entered:

The petition for writ of supersedeas and motion for temporary stay filed in this cause by Linda Combs,
Controller of the State of North Carolina, on 24 November 2021 are dismissed as moot.

By order of the Court this the 30th of November 2021.

 WITNESS my hand and official seal this the 30th day of November 2021.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:
Hon. Robert Neal Hunter, Jr., Attorney at Law, For Combs, Linda, State Controller
Hon. W. David Lee, Senior Resident Judge
Mr. Amar Majmundar, Senior Deputy Attorney General
Mr. Matthew Tulchin, Special Deputy Attorney General
Ms. Tiffany Y. Lucas, Deputy General Counsel
Mr. Thomas J. Ziko
Mr. Neal A. Ramee, Attorney at Law
Mr. David Nolan, Attorney at Law
H. Lawrence Armstrong
Ms. Melanie Black Dubis, Attorney at Law
Mr. Scott B. Bayzle
Ms. Elizabeth M. Haddix, Attorney at Law
Hon. Frank Blair Williams, Clerk of Superior Court


