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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:  

 NOW COME Respondents and Intervenor-Defendants, Philip E. Berger, in his 

official capacity as President Pro Tempore of the North Carolina Senate, and 

Timothy K. Moore, in his official capacity as Speaker of the North Carolina House of 

Representatives, (the “Legislative Intervenors”), on behalf of the General Assembly 

and agents of the State, and file this Response in Opposition to the Petitions for 

Discretionary Review and Petitions for Writ of Certiorari filed by the Plaintiffs1 and 

Plaintiffs-Intervenors2 (together, “Plaintiffs”).   

INTRODUCTION 

Despite the strident tone of Plaintiffs’ Petitions, the Court of Appeals’ writ of 

prohibition was a measured and limited action to ensure that the Controller could 

safely perform her duties—without risking contempt of the trial court’s 10 November 

2021 Order (the “November 10 Order”)—in accordance with this Court’s long-

                                                           
1  Plaintiffs Hoke County Board of Education; Halifax County Board of 
Education; Robeson County Board of Education; Cumberland County Board of 
Education; Vance County Board of Education; Randy L. Hasty, individually  and as  
guardian ad litem of Randell B. Hasty; Steven R. Sunkel, individually  and as  
guardian ad litem of Andrew J. Sunkel; Lionel Whidbee, individually  and as  
guardian ad litem of Jeremy L. Whidbee; Tyrone T. Williams, individually  and as  
guardian ad litem of Trevel Yn L.Williams; D.E. Locklear, Jr., individually  and as  
guardian ad litem of Jason E. Locklear; Angus B. Thompson Ii, individually  and as  
guardian ad litem of Vandaliah J. Thompson; Mary Elizabeth Lowery, individually  
and as guardian ad litem of Lannie Rae Lovvery, Jennie G.Pearson, individually  and 
as  guardian ad litem of Sharese D. Pearson; Benita B. Tipton, individually  and as  
guardian ad litem of Whitney B. Tipton; Dana Holton Jenkins, individually  and as  
guardian ad litem of Rachel M. Jenkins; Leon R. Robinson, individually  and as 
guardian ad litem of Justin A. Robinson.  
 
2   Plaintiffs-Intervenors Charlotte-Mecklenburg Branch of the North Carolina 
State Conference of the NCAAP, Rafael Penn, Clifton Jones, Donna Jenkins Dawson, 
and Tyler Anthony Hough-Jenkins. 
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established authority holding that the judiciary can establish the validity of a claim 

against the state but cannot enforce the execution of a monetary award.  State v. 

Smith, 289 N.C. 303, 321, 222 S.E.2d 412, 424 (1976); Able Outdoor v. Harrelson, 341 

N.C. 167, 172, 459 S.E.2d 626, 629 (1995) (holding that “the Judicial Branch of our 

State government [does not have] the power to enforce an execution [of a judgment] 

against the Executive Branch”); see N.C. Const. Art V, § 7 (“No money shall be drawn 

from the State treasury but in consequence of appropriation made by law.”); Cooper 

v. Berger, 376 N.C. 22, 47, 852 S.E.2d 46, 64 (2020) (Ervin, J.) (holding that 

“appropriating money from the State treasury is a power vested exclusively in the 

legislative branch” and the judicial branch “lack[s] the authority to ‘order State 

officials to draw money from the State treasury.’”) (quoting Richmond Cty. Bd. of 

Educ. v. Cowell, 254 N.C. App. 422, 423, 803 S.E.2d 27, 29 (2017)) (emphasis added).   

Prohibiting the judicial branch from enforcing a monetary award against the 

State is hardly a novel or controversial proposition. North Carolina law is 

unambiguous that “the Separation of Powers clause prevents the judicial branch from 

reaching into the public purse on its own” even if to remedy the violation of another 

constitutional provision directing how those funds must be used.  Richmond Cty. Bd. 

of Educ., 254 N.C. App. at 426, 803 S.E.2d at 31; see also In re Alamance Cty. Court 

Facilities, 329 N.C. 84, 94, 405 S.E.2d 125, 129 (1991) (holding that the Separation of 

Powers Clause “prohibits the judiciary from taking public monies without statutory 

authorization); State v. Davis, 270 N.C. 1, 14, 153 S.E.2d 749, 758 (1967) (“[T]he 

appropriations clause “states in language no man can misunderstand that the 
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legislative power is supreme over the public purse”).  This bedrock principle stems 

from the framers’ desire “to ensure that the people, through their elected 

representatives in the General Assembly, had full and exclusive control over the 

allocation of the state’s expenditures.” Cooper, 376 N.C. at 37, 852 S.E.2d at 

58.  Indeed, the framers intended the legislative branch’s exclusive power over the 

purse to be one of the principal checks over the judiciary. See Hamilton, A., THE 

FEDERALIST, No. 78 (“The judiciary, on the contrary, has no influence over the sword 

or the purse.”); John V. Orth & Paul Martin Newby, THE NORTH CAROLINA STATE 

CONSTITUTION at 154 (2d ed. 2013) (noting that early Americans were “acutely aware 

of the long struggle between the English Parliament and the Crown over the control 

of public finance and were determined to secure the power of the purse for their 

elected representatives”).  

 As the Court of Appeals noted in granting the writ of prohibition, the writ is 

properly used to restrain trial courts from “proceeding in a matter not within their 

jurisdiction” or from taking judicial action at variance with the rules prescribed by 

law.  State v. Allen, 24 N.C. 183, 189 (1841).  It is inherently prospective in nature, 

aimed only at restricting future action by the trial courts.  In accordance with these 

constraints, the writ of prohibition at issue here restrains only the court’s enforcement 

of its directive ordering the State Controller, Treasurer and Office of State Budget 

and Management (“OSBM”) to transfer $1.7 billion to fund a “Comprehensive 

Remedial Plan” for public education.  The Court of Appeals’ order issuing its writ 

expressly “does not impact the trial court’s finding that these funds are 
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necessary . . . .”  Despite the explicit limitation on the scope of the writ itself, 

Plaintiffs attempt to convince this Court that the writ had a much broader effect and 

that it instead decided the “merits” of this case.    

 Specifically, Plaintiffs argue the Court of Appeals improperly issued the writ 

when it should have issued a writ of supersedeas instead.  The Court of Appeals, 

however, issued a writ of prohibition, rather than supersedeas, not because it was 

motivated by any desire to reach the merits of the case, but because the writ of 

prohibition was the only procedural mechanism available to the Controller, as a non-

party, to seek relief from the trial court’s order. See Virmani v. Presbyterian Health 

Services Corp., 350 N.C. 449, 515 S.E.2d 675 (1999).   Unlike the writ of prohibition, 

a writ of supersedeas is an ancillary writ that does not provide an independent basis 

for an appellate court to exercise jurisdiction, and thus “may be issued only by [a] 

court in which an appeal is otherwise pending.” Bern v. Walker, 255 N.C. 355,356 

(1961); Craver v. Craver, 298 N.C. 231, 237-38 (1979) (“The writ of supersedeas may 

issue only in the exercise of, and as ancillary to, the revising power of an appellate 

court . . . .”). 

 Plaintiffs further contend that the Court of Appeals should not have issued the 

writ, and likewise should not have shortened the briefing schedule, because there was 

no threat of immediate, irreparable harm because the trial court’s order was stayed 

until December 10.  But that ignores the impossible dilemma the Controller faced 

following the passage of the Budget Act, which the Governor signed into law only 

days after the trial court entered its Order. While the trial court’s Order might have 
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been stayed, the Budget Act was not.  This meant that the Controller had to 

determine whether to transfer funds in accordance with the Budget Act, or to 

disregard the Budget Act in anticipation of the trial court’s Order becoming 

effective.  Resolving the Controller’s dilemma was thus far more urgent than 

Plaintiffs acknowledge. 

 Finally, despite the writ’s explicit disclaimer that it does not impact the trial 

court’s award against the State, Plaintiffs claim the Court of Appeals issued the writ 

of prohibition as part of an effort to “decide a matter on the merits using the shadow 

docket.”  (Pls’ Pet 31).  They then use this flawed premise as a justification for asking 

the Supreme Court to grant a writ of certiorari on the writ of prohibition as an 

apparent proxy for seeking review on the merits of the trial court’s underlying Order, 

as if the Court of Appeals had already issued a decision reversing the trial court’s 

order on the merits.  

 This Court should resist Plaintiffs’ attempt to convert a straightforward 

supervisory writ applying well-established separation of powers principles into a 

springboard to skip past the usual appellate process.  The writ of prohibition does 

nothing more than properly resolve the Controller’s dilemma in favor of this Court’s 

decisions on the limitations of the judicial branch’s authority to enforce monetary 

awards against the State, and therefore does not constitute a viable basis for appeal, 

discretionary review, or a writ of certiorari. The current proceedings in the Court of 

Appeals will afford Plaintiffs a full opportunity to raise all of the arguments set forth 

in their petitions.  And once that process has concluded, Plaintiffs will be free to seek 
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review of the writ of prohibition along with the Court of Appeals’ ultimate decision.  

Plaintiffs attempt to petition the court now is premature. 

STATEMENT OF RELEVANT FACTS AND 
PROCEDURAL HISTORY 

 
 Although Plaintiffs attempt to paint the trial court’s November 10 Order as 

the product of more than 17 years of patient proceedings and alleged “inaction” by 

the State following the Court’s decisions in Leandro v. State, 346 N.C. 336, 354, 488 

S.E.2d 249, 259 (1997) (“Leandro I”) and Hoke County Board of Education v. State, 

358 N.C. 605, 599 S.E.2d 365 (2004) (“Leandro II”), the proceedings that led to the 

trial court’s order occurred only over the last 2-3 years.  

 Following Judge Howard Manning’s retirement in 2016, the case was 

reassigned to Superior Court Judge David Lee.  In 2018, the Department of Justice, 

together with the Plaintiffs, recommended that the Court appoint a private 

consultant, WestEd, to work with the Governor’s newly-appointed Commission on 

Access to a Sound Basic Education to develop proposals to correct deficiencies in the 

educational offerings in the Plaintiffs’ school districts.   (13 March 2018 Order at fn 1 

(App 7); see also 10 November 2021 Order at p 5 (App 53)).  In January 2020, after 

the WestEd report was finally released to the public, the trial court signed a jointly-

prepared consent order directing the State to create a plan to implement WestEd’s 

recommendations.  (App 8).   

On 15 March 2021, the Department of Justice submitted a “Comprehensive 

Remedial Plan” to the trial court, which largely mirrored the Governor and State 

Board of Education’s legislative agendas.  In its submission, the Department of 
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Justice represented that each of the more than 147 proposed actions items in the Plan 

were “necessary and appropriate actions that must be implemented to address 

continuing constitutional violations” (See 10 November 2021 Order (App 57) (quoting 

State’s March 20 Submission at 3, 4 (emphasis added by court))).  The Plaintiffs 

consented to the Plan and in June 2021 the Court then issued an order, again drafted 

by the parties, approving the Plan and requiring the State to implement the Plan.  In 

subsequent status conferences, the Department of Justice represented to the Court 

that it could not implement the plan, because no budget had yet been adopted for the 

FY 2021-22 and 22-23 biennium.  

In November 2021, the Plaintiffs and Department of Justice submitted briefs 

and a proposed order to Judge Lee that would, in the absence of a budget, purport to 

require the State Controller and Treasurer to transfer funds to certain executive-

branch agencies to fund implementation of the plan.    On 10 November 2021, Judge 

Lee entered the parties’ proposed order, directing as follows:  

The Office of State Budget and Management and the current State Budget 
Director (“OSBM”), the Office of the State Controller and the current State 
Comptroller [sic] (“Controller”), and the Office of the State Treasurer and the 
current State Treasurer (“Treasurer”) shall take the necessary actions to 
transfer the total amount of funds necessary to effectuate years 2 & 3 of the 
Comprehensive Remedial Plan, from the unappropriated balance within the 
General Fund to the state agents and state actors with fiscal responsibility for 
implementing the Comprehensive Remedial Plan as follows: 
 

(a) Department of Health and Human Services (“DHHS”): 
$189,800,000.00; 

 
(b) Department of Public Instruction (“DPI”):  $1,522,053,000.00; and 
 
(c) University of North Carolina System:  $41,300,000.00. 
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OSBM, the Controller, and the Treasurer, are directed to treat the foregoing 
funds as an appropriation from the General Fund as contemplated within N.C. 
Gen. Stat. § 143C-6-4(b)(2)(a) and to carry out all actions necessary to 
effectuate those transfers; 
 
Any consultation contemplated by N.C. Gen. Stat. § 143C-6-4(b1) shall take no 
longer than five (5) business days after issuance of this Order. 

 
At the conclusion of the Order, Judge Lee stayed its implementation for 30 days to 

provide the parties time to prepare to comply with its directives.   

On 18 November 2021, while Judge Lee’s order was stayed, the General 

Assembly enacted the Current Operations and Appropriations Act of 2021, N.C. Sess. 

Law. 2021-180 (the “Budget Act”), which the Governor signed into law the same day. 

Among other things, the Budget Act appropriated $21.5 billion in net General Funds 

over the biennium for K-12 public education—approximately 41% of the total biennial 

budget.  The Budget Act, however, does not contain allocations identical to the Court’s 

Order.  

On 24 November 2021, Linda Combs, Controller for the State of North Carolina 

and a non-party, petitioned the North Carolina Court of Appeals to issue a writ of 

prohibition restraining implementation of the trial court’s Order, noting that the 

Budget and trial court’s Order now created conflicting directives with which it would 

be impossible to comply. (App 70).  On 29 November 2021, the Court of Appeals 

entered an order, sua sponte, in accordance with North Carolina Rule of Appellate 

Procedure 22, shortening the time for responses and briefing and ordering any such 

responses be filed by 9:00 a.m. on 30 November 2021.   
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In accordance with the Court of Appeals’ directions, Plaintiffs and the 

Plaintiffs-Intervenors filed a joint response, and the Department of Justice filed its 

own response the next day.  The Plaintiffs’ joint response included 33-pages of 

briefing.  The court issued its Order granting the writ of prohibition the same day.  

(App 135).   In its order, the Court of Appeals specifically noted that it was issuing 

the writ only to restrain “the trial court from enforcing the portion of its order 

requiring the petitioner to treat the $1.7 billion . . . identified by the court ‘as an 

appropriation from the General Fund.’” (App 136).  The Court of Appeals further 

specified that it was leaving the rest of the trial court’s Order intact, explaining: “Our 

issuance of this writ of prohibition does not impact the trial court’s finding that these 

funds are necessary, and that portion of the judgment remains.” (App 134).   

Judge Arrowood dissented from the Court of Appeals’ order, noting that he 

disagreed with the decision to shorten the briefing schedule because he did not believe 

there was good cause to do so, and stating that he would have instead issued a 

temporary stay without deciding whether a writ of prohibition should issue. (App 136-

37).   

On 7 December 2021, the Department of Justice appealed Judge Lee’s 

November 10 Order.  (App 138).  The next day, the General Assembly, by and through 

the Legislative Intervenors, intervened as of right in the trial court and noticed an 

appeal of the appropriation order. (App 142, 149).  Those appeals are now proceeding, 

although the record on appeal has not yet been settled or docketed.  
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On 15 December 2021, Plaintiffs filed their “Notice of Appeal, Petition for 

Discretionary Review and, Alternatively, Petition for Writ of Certiorari” (hereinafter, 

“Pls.’ Petition”) with this Court.  The Plaintiffs-Intervenors likewise filed a “Notice of 

Appeal and Petition for Discretionary Review” (hereinafter the “Pls-Intervenors’ 

Petition”)3 the same day. 

REASONS WHY PLAINTIFFS’ PETITIONS FOR 
DISCRETIONARY REVIEW AND CERTIORARI 

SHOULD BE DENIED 
 

I. PLAINTIFFS’ PURPORTED NOTICES OF APPEAL AND PETITIONS 
FOR DISCRETIONARY REVIEW ARE NOT THE PROPER 
PROCEDURAL VEHICLES TO REVIEW THE COURT OF APPEALS’ 
ORDER. 

 
As discussed more fully in the motion dismiss filed contemporaneously with 

this response, the statutes governing this Court’s appellate jurisdiction do not allow 

Plaintiffs to appeal directly the Court of Appeals’ order issuing its writ of prohibition, 

nor petition for discretionary review, because orders of the Court of Appeals—as 

opposed to decisions on the merits—are not immediately reviewable through appeals 

as of right or petitions for discretionary review.  See Elizabeth Brooks Scherer & 

Matthew Nis Leerberg, NORTH CAROLINA APPELLATE PRACTICE AND PROCEDURE 

§ 21.03 (2018) (“With limited exception, all Court of Appeals opinions may be 

reviewed by the Supreme Court either by appeal of right or by granting a petition for 

discretionary review. In contrast, the prevailing view is that Court of Appeals orders 

                                                           
3 The Plaintiffs-Intervenors’ Petition also purports to include a petition for writ of 
certiorari, although it is not delineated as such in its caption.  See Pls-Intervenors’-
Petition at 9.  
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are neither appealable as of right or under section 7A-30 nor subject to discretionary 

review under section 7A-31. Instead, a party seeking Supreme Court review of a 

Court of Appeals order must utilize Appellate Rule 21(a)(2) to request a writ of 

certiorari.” (emphasis in original)).  

Thus, the only vehicle available to Plaintiffs to have their procedural 

grievances heard by this Court is by way of certiorari.  See, e.g., Leerberg at § 16.04 

(“[I]t is generally understood that an order of the Court of Appeals is subject to further 

review in the Supreme Court by way of a petition for writ of certiorari.” (cleaned up)); 

accord Sandhill Amusements, Inc. v. State ex rel. Cooper, 370 N.C. 689, 814 S.E.2d 

830 (2018) (petition for writ of certiorari filed in response to Court of Appeals’ 

issuance of writ of prohibition against petitioners).   

Yet, for the reasons discussed below, certiorari should not issue at this stage.  

The pending appeals filed by the Department of Justice and the Legislative 

Intervenors will provide an opportunity for Plaintiffs to present all of their 

arguments, and to raise those arguments to this Court, if appropriate, in due course.  

Moreover, review at this premature stage would require the Court to review the trial 

court’s Order on an incomplete, unsettled record, without the benefit of any 

intermediate review, and without any facts in the record showing what portions of 

the Comprehensive Remedial Plan have already been funded.  
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II. THE COURT SHOULD DENY THE PETITION FOR A WRIT OF 
CERTIORARI.  

 
A. The Writ of Prohibition Does Not Have the Effect of Vacating or 

Reversing the Trial Court’s Order. 
 

 The writ of prohibition, by definition and according to its express terms, has 

only a prospective effect.  It serves to prevent the trial court from taking actions in 

the future to enforce the November 10 Order.  It does not, however, vacate the order.   

Yet, in their attempt to bypass the usual appellate process and convince this Court 

to review the merits of the trial court’s November 10 Order now, Plaintiffs contend 

that the writ of prohibition also represented a decision “on the merits.”  The order 

granting the writ of prohibition, on its face, refutes that proposition.  Specifically, as 

Plaintiffs acknowledge in passing and then promptly ignore, the Court of appeals 

specifically and expressly left the order in place, stating: “Our issuance of this writ of 

prohibition does not impact the trial court’s finding that these funds are necessary, 

and that portion of the judgment remains.” (App 136 (emphasis added)).  Even in the 

face of this express language, Plaintiffs contend that the writ of prohibition 

“effectively vacated the trial court’s 10 November 2021 order.”  (Pls’ Pet at p 22).  

Indeed, Plaintiffs’ entire petition for certiorari stands precariously on this fictitious 

premise. And it should be denied for that reason.  

Plaintiffs’ position implies that restraining the future enforcement of a portion 

of the trial court’s Order is somehow indistinguishable from a decision vacating the 

Order itself and in its entirety.  This Court’s decisions, however, reveal the 

constitutional prohibition that bars courts from enforcing monetary judgments 
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against the State does not bar them deciding claims against the State in the first 

place.   Indeed, the Supreme Court decisions the Court of Appeals cited in its order 

granting the writ of prohibition hold that while the judicial branch has the authority 

to enter a money judgment against the State or another branch, it has no power to 

order state officials to draw money from the State treasury to satisfy it. See State v. 

Smith, 289 N.C. 303, 222 S.E.2d 303 (1976); Able Outdoor, Inc. v. Harrelson, 341 N.C. 

167, 459 S.E.2d 626 (1995).  This is because “appropriating money from the State 

treasury is a power vested exclusively in the legislative branch” and the judicial 

branch “lack[s] the authority to ‘order State officials to draw money from the State 

treasury.’” Cooper v. Berger, 376 N.C. 22, 47, 852 S.E.2d 46, 64 (2020) (Ervin, J.) 

(quoting Richmond Cty. Bd. of Educ., 254 N.C. App. 422, 423, 803 S.E.2d 27, 29); see 

also N.C. Const. Art V, § 7 (“No money shall be drawn from the State treasury but in 

consequence of appropriations made by law.”) 

 Put another way, the  Separation of Powers Clause4  prevents the judicial 

branch from reaching into the public purse on its own” even if to remedy the violation 

of another constitutional provision that directs how certain funds must be 

used.  Richmond Cty. Bd. of Educ., 254 N.C. App. at 423, 803 S.E.2d at 29 (holding 

that the judiciary cannot require the State to use unappropriated funds to pay 

judgments resulting from its failure to comply with Article V, Section 7(b), which 

requires penal fines and forfeitures to be used for the benefit of public schools); see 

                                                           
4  See N.C. Const. Art. I, § 6 (“The legislative, executive, and supreme judicial 
powers of the State government shall be forever separate and distinct from each 
other.”) 
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also In re Alamance Cty. Court Facilities, 329 N.C. 84, 94, 405 S.E.2d 125, 129 (1991) 

(holding that the Separation of Powers Clause “prohibits the judiciary from taking 

public monies without statutory authorization); State v. Davis, 270 N.C. 1, 14, 153 

S.E.2d 749, 758 (1967) (“[T]he appropriations clause “states in language no man can 

misunderstand that the legislative power is supreme over the public purse”).  

By Plaintiffs’ reasoning, however, Smith, Able Outdoor, and our Courts’ other 

decisions enforcing these principles would effectively nullify any claim for monetary 

relief against the State because the court cannot enforce an award in a plaintiff’s favor 

by ordering the State to disburse unappropriated funds from the treasury. That, of 

course, is not the case.  To the contrary, this Court rejected that exact reasoning in 

Smith. 

 In Smith, the Court cited at length a decision from the Missouri Supreme 

Court, which rejected the argument that “‘suit[s] should not be maintainable’” against 

the state because “‘any judgment would be unenforceable.’”  222 S.E.2d at 423, 

quoting Dicarlo Const. Co. v. State, 485 S.W.2d 52, 57-58 (1972), which cited and 

quoted with approval P., T & L Const. Co. v. Commissioner, Dept. of Transportation, 

55 NJ 341, 346, 262 A.2d 195, 198 (1970).  As the Court in Smith  noted, further citing 

Dicarlo, “‘If a cause of action is stated and all necessary prerequisites to maintenance 

of such suit exist, the case is heard.  Only if and when a judgment is rendered is 

attention given as to whether the judgment is collectible.  The same should be true 

here.’”  Id. 
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 Contrary to the premise on which Plaintiffs base their petitions for a writ of 

certiorari, the Court of Appeals’ determination that the trial court is prohibited from 

taking further action to enforce its November 10 Order therefore does not “effectively 

vacate” the order.  Determining the merits of the plaintiffs’ claims and the scope of 

the court’s authority to enforce its decision through an order directing the 

disbursement of money from the treasury are fundamentally distinct.  As this Court 

explained in Smith, “The courts are a proper forum in which claims against the state 

may be presented and decided upon known principles.”  222 S.E.2d at 423.  However: 

In the event plaintiff is successful in establishing his claim 
against the state, he cannot, of course, obtain execution to 
enforce the judgment. . . . The judiciary will have performed 
its function to the limit of its constitutional powers.  
Satisfaction will depend upon the manner in which the 
General Assembly discharges its constitutional duties. 
 

Id. at 424; see also Richmond County Board of Education, 254 N.C. App. at 424, 803 

S.E.2d at 30 (“As our Supreme Court explained in a similar case, having entered a 

money judgment against the State, the judiciary has ‘performed its function to the 

limit of its constitutional powers.’”) 

 In short, the writ of prohibition does not present a platform from which this 

Court can review the substance of the trial court’s November 10 Order.  Despite 

Plaintiffs’ best efforts to characterize it otherwise, the writ of prohibition means what 

it says— the trial court’s order has not been “vacated” or “reversed,” instead it 

remains in effect, and accordingly there is no adverse decision on the merits of that 

order from which Plaintiffs can seek certiorari. 
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B. Even if There Were an Adverse Decision on the Merits of the 
Trial Court’s Order, Certiorari Would Not Be Warranted. 

 
 As explained in Section III.A., supra, the writ of prohibition is purely 

prospective in nature and therefore does not constitute an adverse ruling on the 

merits of the underlying trial court order subject to review by this Court.  In any case, 

certiorari would not be warranted under the present circumstances and procedural 

status. 

1. Plaintiffs Can Present All of Their Arguments Through the 
Underlying Appeal of the Trial Court’s November 10 
Order.  

 
While the Court’s power to issue certiorari comes from the State Constitution, 

the standards used to govern its exercise are set forth in Rule 21(a)(2) of the Rules of 

Appellate Procedure, which provides:  

Review of the Judgments and Orders of the Court of 
Appeals. The writ of certiorari may be issued by the 
Supreme Court in appropriate circumstances to permit 
review of the decisions and orders of the Court of Appeals 
when the right to prosecute an appeal of right or to petition 
for discretionary review has been lost by failure to take 
timely action, or for review of orders of the Court of Appeals 
when no right of appeal exists. 

N.C. R. App. Proc. 21(a)(2).  Plaintiffs, however, have not lost an opportunity to assert 

an appeal as of right, nor petition this court to grant discretionary review, since 

neither are proper procedural mechanisms to challenge the Court of Appeals’ 30 

November 2021 Order in the first place.  

 Plaintiffs also fail to explain why they cannot wait to seek review of the Court 

of Appeals’ Order and issuance of the writ of prohibition in the usual course.  The 
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Department of Justice and General Assembly have both filed appeals from the trial 

court’s November 10 Order. Proceedings on those appeals thus will provide Plaintiffs 

an opportunity to argue all of the issues they are now asking the Supreme Court to 

review through their petitions.  Indeed, Plaintiffs do not cite any authority explaining 

why—if the Court of Appeals reaches a decision in Plaintiffs’ favor—the merits panel 

hearing the State’s and General Assembly’s appeals could not dissolve or modify the 

writ of prohibition (which of course constitutes an equitable remedy), just as it would 

a writ of supersedeas issued to stay execution of an order during the pendency of an 

appeal. Similarly, Plaintiffs do not explain why they cannot not wait to petition the 

Supreme Court to review the writ of prohibition along with a decision from the Court 

of Appeals on the merits of the Order itself.   

 Reserving all questions arising out of the writ of prohibition for determination 

in conjunction with the pending appeals will also permit the Court of Appeals the 

opportunity to consider the issues in the proper sequence and determine first whether 

the trial court’s November 10 Order should be vacated or reversed before addressing 

the scope and extent (if any) to which that order can be enforced by requiring 

transfers out of the State treasury. 

 Put simply, Plaintiffs’ request that this Court review the writ of prohibition 

now would put the proverbial cart before the horse, forcing a determination on the 

enforceability of an order before the validity of the order has even been decided.  

Plaintiffs have not, and will, not lose anything by following the usual appellate 

process.  Nor have they shown any reason why this Court should take the 
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extraordinary step of granting certiorari to review the issuance of a supervisory writ, 

before the Court of Appeals has a chance to decide the merits of the underlying appeal 

itself.  

2. Granting Certiorari Would Require Review on an 
Incomplete, and Unsettled, Record.  

 
In addition to the fact the writ of prohibition does not constitute a decision on 

the merits, Plaintiffs’ petitions for certiorari also should be denied for the practical 

reason granting them would require the Supreme Court to review the trial court’s 

November 10 Order on an incomplete and unsettled record.  The State and General 

Assembly filed their notices of appeals on 7 December and 8 December, respectively. 

Accordingly, the Record on Appeal in this matter has not been settled by the parties 

or filed or docketed in the Court of Appeals. See N.C. R. App. Proc. 11.  

This is not a mere technicality.  Review of the trial court’s Order would require 

the Court to determine whether the measures set forth in the Comprehensive 

Remedial Plan are, in fact, necessary to remediate the alleged violation of Plaintiffs’ 

right to a sound basic education, and, more to the point, whether the Court had any 

alternatives other than seizing the power of the purse and directing the controller to 

transfer $1.7 billion to fund the Plan.  Yet, the record, as currently assembled through 

the appendixes to the parties’ petitions, does not include any transcripts from the 

hearings on the WestEd Report, the Comprehensive Remedial Plan, or the trial 

court’s November 10 Order.  Indeed, the record currently before the Court does not 

even include the WestEd report itself.  It also does not contain any of the materials 

the parties submitted to show why each of the measures in the Comprehensive 
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Remedial Report was supposedly necessary to satisfy the requirements of the 

Constitution.  

In short, granting review on the merits of the trial court’s Order at this stage 

will require the Supreme Court to review the case in the abstract, on a partial, 

unsettled record that is insufficient to permit full and fair review of the trial court’s 

Order.  

3. The Adoption of the Budget Act Means this Case No 
Longer Presents the Questions Plaintiffs Ask the Court to 
Decide.  

   
Plaintiffs ignore the adoption of the Budget Act in their Petitions.  Indeed, even 

though the Governor signed the Budget Act into law just eight days after the trial 

court issued its November 10 Order, Plaintiffs do not mention its existence—not even 

once.  The adoption of the Budget Act, however, radically changed the posture of the 

case and rendered many, if not most, of the facts and assumptions underlying the 

trial court’s Order invalid.  This makes the November 10 Order an exceptionally poor 

vehicle to reach the constitutional questions Plaintiffs ask the Court to decide. It also 

highlights the need for intermediate review by the Court of Appeals, since it is almost 

certain further factual development will be needed before the appellate courts can 

reach the constitutionality of the trial court’s proposed remedy.   

This Court has long held that “appellate courts must ‘avoid constitutional 

questions, even if properly presented, where a case may be resolved on other 

grounds.’” James v. Bartlett, 359 N.C. 260, 266, 607 S.E.2d 638, 642 (2005) (quoting 

Anderson v. Assimos, 356 N.C. 415, 416, 572 S.E.2d 101, 102 (2002)); see also Union 
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Carbide Corp. v. Davis, 253 N.C. 324, 327, 116 S.E.2d 792, 794 (1960) (“Courts must 

pass on constitutional questions when, but only when, they are squarely presented 

and necessary to the disposition of a matter then pending and at issue.”); State v. 

Muse, 219 N.C. 226, 227, 13 S.E.2d 229, 229 (1941) (an appellate court will not decide 

a constitutional question “unless it is properly presented, and will not decide such a 

question even then when the appeal may be properly determined on a question of less 

moment.”).  This policy is, in itself, an exercise of judicial restraint and reflects a 

desire to respect the separation of powers.  Thus, appellate courts will not decide 

constitutional questions “in friendly, non-adversary proceedings; in advance of the 

necessity of deciding them; in broader terms than are required by the precise facts to 

which the ruling is to be applied.” Rescue Army v. Mun. Ct. of City of Los Angeles, 331 

U.S. 549, 569, (1947); see also Comm. to Elect Dan Forest v. Emps. Pol. Action Comm., 

376 N.C. 558, 595, 853 S.E.2d 698, 725 (2021) (explaining that the prohibition against 

advisory opinions helps to ensure “concrete adverseness” between the parties 

necessary to “sharpen [] the presentation of the issues” and is itself an exercise in 

“self-restraint in the exercise of our judicial powers”).  

Here, there are numerous reasons why intermediate review by the Court of 

Appeals will likely eliminate, or greatly narrow, any constitutional questions the 

Court must ultimately decide about the full extent of the judiciary’s power.  

First, the trial court’s Order was premised on the assumption that, at the time 

it was entered, there was no budget, and thus the Court would only be ordering the 

transfer of unappropriated funds. (See 10 November 2021 Order at p 11, ¶ 30 (App 
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59) (citing the fact “no budget has passed despite significant unspent funds” and that, 

“with the exception of . . . enhancement[s] to teacher allotment funding, no stand-

alone funding measures have been enacted” to fund the Executive Branch’s Plan)).  

To that end, the Order directed the Controller, Treasurer, and OSBM to transfer 

approximately $1.753 billion to various executive-branch agencies “from the 

unappropriated balance within the General Fund . . . ,”  and to treat the Order itself 

“as an appropriation from the General Fund.”  (See 10 November 2021 Order (App 

66-67) (emphasis added)).  Plaintiffs similarly rest their position on the (erroneous) 

notion that Richmond County Board of Education, 254 N.C. App. 422, 803 S.E.2d 27 

recognizes a constitutional exception under which the judiciary can order transfers 

out of the treasury so long as the funds at issue are “available”—meaning that they 

are not subject to a validly-enacted legislative appropriation.  (See Pls’ Pet at p 25; 

see also Pls-Intervenors’ Pet at p 27 (arguing that the State Constitution and this 

Court’s cases allow courts to order “that unappropriated funding be made available” 

to various executive-branch agencies (emphasis added)).  

But now that the Governor has signed the Budget Act, the central premise of 

the trial court’s Order—and the theory Plaintiffs hope to invoke to support it—no 

longer hold true. There is no evidence in the record to determine whether there are 

sufficient, unappropriated moneys in the General Fund to meet the trial court’s 

$1.7 billion-dollar directive.5  The only available authority subject to judicial notice is 

                                                           
5  Although the trial court accepted the Department of Justice’s representations 
that there “are more than sufficient funds” to fund the executive branch’s Plan (see 
10 November 2021 Order at p 9, ¶ 22), its Order recites that the Department made 
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the Budget Act itself, which shows that all but $128 million of the revenue the State 

is anticipated to receive over the next two years (according to the Consensus Forecast 

prepared by OSBM and the Fiscal Research Division)6 has been appropriated.  See 

Budget Act, N.C. Sess. L. 2021-180, § 2.2(a) (General Fund Availability).  

Second, the record as it currently sits does not include any evidence to identify 

which of the Remedial Plan’s initiatives have already been funded, which have not, 

and which have been addressed through alternative means.  The Budget Act 

appropriates roughly $21.5 billion—or 41% of the total biennial budget—to K-12 

education.  Among other things, it provides for an average 5% pay raise for teachers 

over the biennium; raises the minimum wage for non-certified personnel to $15 per 

hour; and provides significant performance and retention bonuses to teachers, with 

most receiving at least $2,800 in FY 2021. Outside analysts estimate that the Budget 

Act funds anywhere from $700 million to $900 million of the proposals in the 

Remedial Plan.  It also funds measures not included in the Comprehensive Remedial 

Plan, such as providing $100 million in new, recurring funding to school districts in 

low-wealth counties in order to attract and retain high-quality teachers and 

                                                           
those representations in connections with status conferences held in August 2021—
months before the budget was adopted. (Id.)    
6  The revenue forecasts used in the Budget Act are drawn from the Consensus 
Forecast, which is developed jointly by OSBM, an executive-branch agency, and the 
nonpartisan staff within the Fiscal Research Division, which serves the General 
Assembly. See, e.g., February 2021 North Carolina General Fund Revenue Consensus 
Forecast, Fiscal Research Division, available at, https://tinyurl.com/2p89vbst (last 
visited Dec. 26, 2021).   

https://tinyurl.com/2p89vbst
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administrators, see N.C. Sess. L. 2021-180, § 7.3, as well as paying $1,000 signing 

bonuses to recruit teachers in small and low-wealth counties. See id. § 7A.5. 

   Without evidence showing what portions of the Comprehensive Remedial 

Plan have already been funded, the Court would be left with no way to assess whether 

the remaining portions of the Plan are, in fact, so necessary that they warrant an 

unprecedented judicial intrusion into a core legislative function. See In re Alamance 

County Ct. Facilities, 329 N.C. 84, 99, 405 S.E.2d 125, 132 (1991) (holding that the 

judiciary’s inherent power “may not arrogate a duty reserved by the constitution 

exclusively to another body” and “doing what is ‘reasonably necessary for the proper 

administration of justice’ means doing no more that is reasonably necessary” 

(emphasis in original)).   

Plaintiffs no doubt recognize this and hope that, by petitioning for certiorari 

now, they can get the Court to review the Comprehensive Remedial Plan in the 

abstract.  Thus in their Petitions, Plaintiffs repeatedly invite the Court to assume 

that each of the 147 items in the Remedial Plan are constitutionally necessary and 

must receive exactly the level of funding requested by the executive agencies that 

prepared the Plan. Yet, in more than sixty-pages of briefing on their Petitions, 

Plaintiffs do not identify a single measure that the Remedial Plan would implement, 

much less how it would ensure that children in the Plaintiffs’ school districts would 

receive a sound, basic education.  Instead, they offer only the conclusory assertion 

that “[t]here is no question as to what must be done” and cite the Department of 
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Justice’s supposed “concessions” that that the Plan—which merely reflects the 

executive branch’s opening budget requests—is “necessary.” (Pls’ Pet at 7).  

 It appears that—unlike Plaintiffs—Judge Lee believed he needed to determine 

what portions of the Remedial Plan were funded under the budget before allowing his 

Order to go into effect.  On 30 November 2021—the same day the Court of Appeals 

issued its writ of prohibition—Judge Lee issued a scheduling order, sua sponte, noting 

the passage of the Budget Act and setting a hearing for the parties “to inform the 

Court of the specific components of the Comprehensive Remedial Plan for years 2 &3 

that are funded by the [Budget] and those that are not.” (App 131, 133).  Judge Lee 

also directed that his November 10 order would continue to be stayed until at least 

10 days after the hearing, through at least 23 December 2021. (App 133). However, 

once the Department of Justice filed a notice of appeal, Judge Lee cancelled the 

hearing. It is thus entirely likely that, before addressing the Plaintiffs’ constitutional 

questions, a remand may be necessary to conduct the very analysis that Judge Lee 

proposed.  

 Third, there is no evidence the trial court considered whether it had any less 

intrusive alternatives before concluding that it had no choice but to order the 

Controller and Treasurer to transfer $1.7 billion to fund the executive branches’ 

remedial plan.  As Plaintiffs acknowledge, this Court’s precedent requires that, when 

fashioning a remedy, the court must consider alternatives to ensure that it minimizes 

the extent of any encroachment in the powers delegated to the political branches.  

(See Pls-Intervenors Pet at 25 (citing Alamance, 329 N.C. at 100-01, 405 S.E.2d at 
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133)); see also Leandro II, 358 N.C. at 643, 599 S.E.2d at 393 (overturning trial court’s 

order requiring the State to provide pre-kindergarten services to “at-risk” children 

because there was no evidence that such a “narrow” remedy was necessary, when 

compared to other alternatives available to the political branches).   

  Once again, Plaintiffs hope their rhetoric will lull the Court into assuming the 

trial court had no other choice but to issue its Order by claiming they have been 

“waiting seventeen years for a remedy.” (Pls’ Pet at 2).   But their arguments ignore 

that proceedings leading up to the trial court’s 10 November 2021 Order only occurred 

within the past 2-3 years and have lacked the level of adverseness “‘which 

sharpens the presentation of issues upon which the court so largely depends for 

illumination of difficult constitutional questions.’” See Comm. to Elect Dan Forest, 

376 N.C. at 594–95, 853 S.E.2d at 725 (quoting Flast v. Cohen, 392 U.S. 83, 99, 88 

S.Ct. 1942, 20 L.Ed.2d 947 (1968)).  Indeed, the record shows that the Department of 

Justice and the Plaintiffs worked together to recommend that the Court appoint 

WestEd to serve as an educational consultant, for the express purpose of working 

with the Governor’s newly-appointed Commission on Access to a Sound Basic 

Education.  (13 March 2018 Order at fn 1 (App 7); see also 10 November 2021 Order 

at p 5).  The Department of Justice then continued to work with Plaintiffs to draft 

and submit a series of consent orders.  Rather than advocate for, or seek to protect, 

the General Assembly’s powers under the Appropriations Clause (or, for that matter, 

the autonomy of executive branch agencies involved in K-12 education), the 
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Department of Justice worked with Plaintiffs to draft the 10 November 2021 Order 

and submitted a brief advocating that the Court enter it.   

There are certainly lesser alternatives the trial court could have considered 

before issuing an unprecedented judicial directive ordering the transfer of $1.7 billion 

out of the State treasury.  This Court has already warned that money alone is not the 

answer and that “[c]ourts should not rely upon the single factor of school funding 

levels in determining whether a state is failing in its constitutional obligation to 

provide a sound basic education to its children.” Leandro I, 346 N.C. at 356, 488 

S.E.2d at 260.  Instead, the “very complexity of financing and managing” public school 

systems requires the Court to review numerous factors in order to determine whether 

the State has met its Constitutional obligation and that available evidence suggests 

that substantial increases in funding produce only modest gains in most schools.” Id.  

Judge Manning likewise concluded on numerous occasions that additional funding 

was not, by itself, an answer and instead advocated a much more practical approach, 

stating in one 2002 order: 

The State must step in with an iron hand and get the mess 
straight. If it takes removing an ineffective 
Superintendent, Principal, teacher, or group of teachers 
and putting effective, competent ones in their place, so be 
it. If the deficiencies are due to a lack of effective 
management practices, then it is the State’s responsibility 
to see that effective management practices are put in 
place. 

Hoke Cnty. Bd. of Educ. v. State, No. 95 CVS 1158, 2002 WL 34165636 (N.C. Super. 

Ct. April 4, 2002) (Manning, J.)). There is no evidence that Judge Lee ever considered, 

or was ever presented with, the type of practical suggestions Judge Manning 
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advocated before being presented with an Order purporting to “require” the State to 

fund the executive branch’s education-related budget requests.  

Answering the constitutional questions Plaintiffs ask the Court to decide 

would require the Supreme Court to determine the outer limits of the judiciary’s 

power under our State Constitution, in the abstract, based on a partial, undeveloped 

record, and at a juncture where doing so is unnecessary and would lead only to an 

advisory opinion as to whether the trial court’s Order would have been valid in the 

absence of a budget.  Efficiency and judicial restraint therefore call on the Court to 

allow for intermediate review by the Court of Appeals, and potentially further factual 

development by the trial court, to ensure that any constitutional issues that must be 

decided are squarely presented to this Court.  

CONCLUSION 

As set forth above, Plaintiffs have attempted to bootstrap the Court of 

Appeals’ decision to stay the trial court’s unprecedented and unconstitutional order 

directing $1.7 billion in appropriations from the State’s treasury without 

legislative approval into a basis to skip over even more steps in the appellate process. 

There is no reason to grant their petitions for certiorari at this time.  

Respectfully submitted, this the 28th day of December, 2021. 

/s/ Matthew F. Tilley 
Matthew F. Tilley (NC No. 40125) 
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North Carolina Court of Appeals
EUGENE H. SOAR, Clerk

Court of Appeals Building
One West Morgan Street

Raleigh, NC 27601
(919) 831-3600

Fax: (919) 831-3615
Web: https://www.nccourts.gov

Mailing Address:
P. O. Box 2779

Raleigh, NC 27602

No. P21-511

IN RE. THE 10 NOVEMBER 2021 ORDER
IN HOKE COUNTY BOARD OF EDUCATION ET
AL. VS. STATE OF NORTH CAROLINA AND
W. DAVID LEE (WAKE COUNTY FILE 95
CVS 1158)

From Wake
( 95CVS1158 )

O R D E R

The following order was entered:

The petition for a writ of prohibition is decided as follows: we allow the petition and issue a writ of
prohibition as described below.

This Court has the power to issue a writ of prohibition to restrain trial courts "from proceeding in a
matter not within their jurisdiction, or from acting in a matter, whereof they have jurisdiction, by rules at
variance with those which the law of the land prescribes." State v. Allen, 24 N.C. 183, 189 (1841); N.C. Gen.
Stat. s. 7A-32.

Here, the trial court recognized this Court's holding in Richmond County Board of Education v. Cowell
that "[a]ppropriating money from the State treasury is a power vested exclusively in the legislative branch"
and that the judicial branch lacked the authority to "order State officials to draw money from the State
treasury." 254 N.C. App. 422, 803 S.E.2d 27 (2017).  Our Supreme Court quoted and relied on this language
from our holding in Cooper v. Berger, 376 N.C. 22, 47, 852 S.E.2d 46, 64 (2020).

The trial court, however, held that those cases do not bar the court's chosen remedy, by reasoning
that the Education Clause in "Article I, Section 15 of the North Carolina Constitution represents an ongoing
constitutional appropriation of funds."

We conclude that the trial court erred for several reasons.

First, the trial court's interpretation of Article I would render another provision of our Constitution,
where the Framers specifically provided for the appropriation of certain funds, meaningless.  The Framers of
our Constitution dedicated an entire Article--Article IX--to education.  And that Article provides specific means
of raising funds for public education and for the appropriation of certain monies for that purpose, including
the proceeds of certain land sales, the clear proceeds of all penalties, forfeitures, and fines imposed by the
State, and various grants, gifts, and devises to the State. N.C. Const. Art. IX, Sec 6, 7.  Article IX also
permits, but does not require, the General Assembly to supplement these sources of funding.  Specifically,
the Article provides that the monies expressly appropriated by our Constitution for education may be
supplemented by "so much of the revenue of the State as may be set apart for that purpose."  Id.  Article IX
then provides that all such funds "shall be faithfully appropriated and used exclusively for establishing and
maintaining a uniform system of free public schools."  Id.  If, as the trial court reasoned, Article I, Section 15
is, itself, "an ongoing constitutional appropriation of funds"--and thus, there is no need for the General
Assembly to faithfully appropriate the funds--it would render these provisions of Article IX unnecessary and
meaningless.
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Second, and more fundamental, the trial court's reasoning would result in a host of ongoing
constitutional appropriations, enforceable through court order, that would devastate the clear separation of
powers between the Legislative and Judicial branches and threaten to wreck the carefully crafted checks and
balances that are the genius of our system of government.  Indeed, in addition to the right to education, the
Declaration of Rights in our Constitution contains many other, equally vital protections, such as the right to
open courts.  There is no principled reason to treat the Education Clause as "an ongoing constitutional
appropriation of funds" but to deny that treatment to these other, vital protections in our Constitution's
Declaration of Rights.  Simply put, the trial court's conclusion that it may order petitioner to pay
unappropriated funds from the State Treasury is constitutionally impermissible and beyond the power of the
trial court.

We note that our Supreme Court has long held that, while our judicial branch has the authority to
enter a money judgment against the State or another branch, it had no authority to order the appropriation of
monies to satisfy any execution of that judgment.  See State v. Smith, 289 N.C. 303, 321, 222 S.E.2d 412,
424 (1976) (stating that once the judiciary has established the validity of a claim against the State, "[t]he
judiciary will have performed its function to the limit of its constitutional powers.  Satisfaction will depend
upon the manner in which the General Assembly discharges its constitutional duties."); Able Outdoor v.
Harrelson, 341 N.C. 167, 172, 459 S.E.2d 626, 629 (1995) (holding that "the Judicial Branch of our State
government [does not have] the power to enforce an execution [of a judgment] against the Executive
Branch").

We therefore issue the writ of prohibition and restrain the trial court from enforcing the portion of its
order requiring the petitioner to treat the $1.7 billion in unappropriated school funding identified by the court
"as an appropriation from the General Fund as contemplated within N.C. Gen. Stat. s. 143C-6-4(b)(2)(a) and
to carry out all actions necessary to effectuate those transfers."  Under our Constitutional system, that trial
court lacks the power to impose that judicial order.

Our issuance of this writ of prohibition does not impact the trial court's finding that these funds are
necessary, and that portion of the judgment remains.  As we explained in Richmond County, "[t]he State must
honor that judgment.  But it is now up to the legislative and executive branches, in the discharge of their
constitutional duties, to do so.  The Separation of Powers Clause prevents the courts from stepping into the
shoes of the other branches of government and assuming their constitutional duties.  We have pronounced
our judgment.  If the other branches of government still ignore it, the remedy lies not with the courts, but at
the ballot box."  254 N.C. App. 422, 429, 803 S.E.2d 27, 32.

Panel consisting of Judge DILLON, Judge ARROWOOD, and Judge GRIFFIN.

ARROWOOD, Judge, dissenting.

I dissent from the majority's order granting a Writ of Prohibition. I vote to allow the Motion for
Temporary Stay which is the only matter that I believe is properly before the panel at this time. This matter
came to the panel for consideration of a non-emergency Motion for Temporary Stay that was ancillary to
petitions for a Writ of Prohibition under Rule 22 of the Rules of Appellate Procedure and for Writ of
Supersedeas under Rule 23 of the Rules of Appellate Procedure on 29 November 2021. The trial court had
stayed the order at issue until 10 December 2021, the date when the time to appeal from the order would
expire. Thus, there are no immediate consequences to the petitioner about to occur.

Under Rules 22 and 23 of the Rules of Appellate Procedure, a respondent has ten days (plus three
for service by email) to respond to a petition. This time period runs by my calculation through 7 December
2021, before the trial court's stay of the order expires. However, the majority of this panel--ex meru motu--
caused an order to be entered unreasonably shortening the time for respondents to file a response until only
9:00 a.m. today. While the rules allow the Court to shorten a response time for "good cause shown[,]" in my
opinion such action in this case was arbitrary, capricious and lacked good cause and instead designed to
allow this panel to rule on this petition during the month of November.

Rather, as the majority's order shows shortening the time for a response was a mechanism to permit
the majority to hastily decide this matter on the merits, with only one day for a response, without a full
briefing schedule, no public calendaring of the case, and no opportunity for arguments and on the last day
this panel is constituted. This is a classic case of deciding a matter on the merits using a shadow docket of
the courts.

I believe this action is incorrect for several reasons. The Rules of Appellate Procedure are in place to
allow parties to fully and fairly present their arguments to the Court and for the Court to fully and fairly
consider those arguments. In my opinion, in the absence of any real time pressure or immediate prejudice to
the parties, giving a party in essence one day to respond, following a holiday weekend, and then deciding
the matter on the merits the day the response is filed violates these principles. My concerns are exacerbated
in this case by the fact that no adverse actions would occur to the petitioner during the regular response time
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as the trial court had already stayed its own order until several days after responses were due. In addition,
this Court also has the tools through the issuance of a temporary stay to keep any adverse actions from
occurring until it rules on the matter on the merits.

Therefore, I dissent from the majority's shortening the time for a response and issuing an order that
decides the the merits of the entire appeal without adequately allowing for briefing or argument. My vote is to
issue a temporary stay of the trial court's order.

By order of the Court this the 30th of November 2021.

 WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 30th day of
November 2021.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:
Hon. Robert Neal Hunter, Jr., Attorney at Law, For Combs, Linda, State Controller
Hon. W. David Lee, Senior Resident Judge
Mr. Amar Majmundar, Senior Deputy Attorney General
Mr. Matthew Tulchin, Special Deputy Attorney General
Ms. Tiffany Y. Lucas, Deputy General Counsel
Mr. Thomas J. Ziko
Mr. Neal A. Ramee, Attorney at Law
Mr. David Nolan, Attorney at Law
H. Lawrence Armstrong
Ms. Melanie Black Dubis, Attorney at Law
Mr. Scott B. Bayzle
Ms. Elizabeth M. Haddix, Attorney at Law
Hon. Frank Blair Williams, Clerk of Superior Court
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STATE OF NORTH CAROLINA

COUNTY OF WAKE

HOKE COUNTY BOARD OF
EDUCATION, et al., V,’

'■'-'‘siXG

Plaintiffs, f

and

CHARLOTTE-MECKLENBURG BOARD 
OF EDUCATION,

Plaintiff-Intervenor,

and

RAFAEL PENN, et al.,

Plaintiff-Intervenors,

v.

STATE OF NORTH CAROLINA and the
STATE BOARD OF EDUCATION,

Defendants,

and

CHARLOTTE-MECKLENBURG BOARD 
OF EDUCATION,

Realigned Defendant,

and

PHILIP E. BERGER, in his official capacity 
as President Pro Tempore of the North 
Carolina Senate, and TIMOTHY K. MOORE, 
in his official capacity as Speaker of the 
North Carolina House of Representatives,

A / IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

95-CVS-l 158
I.;’; ! ~|

L'1 Q

NOTICE OF INTERVENTION

Intervenor-Defendants.
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Pursuant to N.C. Gen. Stat. § 1-72.2(b), Legislative Intervenor-Defendants Philip E. 

Berger, in his official capacity as President Pro Tempore of the North Carolina Senate, and 

Timothy K. Moore, in his official capacity as Speaker of the North Carolina House of 

Representatives (the “Legislative Intervenors”) hereby give notice of their intervention, as of right, 

as agents of the State on behalf of the General Assembly in this matter. In support of this notice, 

Legislative Intervenors show the Court the following:

1. “It is the public policy of the State of North Carolina that in any action in any North 

Carolina State court in which the validity or constitutionality of an act of the General Assembly or 

a provision of the North Carolina Constitution is challenged, the General Assembly, jointly 

through the Speaker of the House of Representatives and the President Pro Tempore of the Senate, 

constitutes the legislative branch of the State of North Carolina and the Governor constitutes the 

executive branch of the State of North Carolina, and when the State ofNorth Carolina is named as 

a defendant in such cases, both the General Assembly and the Governor constitute the State of 

North Carolina.” N.C. Gen. Stat. § 1-72.2(a).

2. Thus, “[tjhe Speaker of the House of Representatives and the President Pro 

Tempore of the Senate, as agents of the State, by and through counsel of their choice, including 

private counsel, shall jointly have standing to intervene on behalf of the General Assembly as a 

party in any judicial proceeding challenging a North Carolina statute or provision of the North 

Carolina Constitution.” N.C. Gen. Stat. § 1-72.2(b). “Intervention pursuant to this section shall be 

effected upon the filing of a notice of intervention of right in the trial or appellate court in which 

the matter is pending regardless of the stage of the proceeding.” Id.

3. At issue here are challenges to both the General Assembly’s legislation and 

provisions of the North Carolina Constitution.

2
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4. The Appropriations Clause of the North Carolina State Constitution provides that 

“[n]o money shall be drawn from the State treasury but in consequence of appropriations made by 

law, and an accurate account of the receipts and expenditures of State funds shall be 

published annually.” N.C. Const. Art. V, § 7(1). As a result, the North Carolina Supreme Court 

has held “the power of the purse is the exclusive prerogative of the General Assembly.” Cooper v. 

Berger, 376 N.C. 22, 37 (2020).

5. Further, while the North Carolina Constitution requires the Governor to prepare 

and recommend a budget to the General Assembly, only the General Assembly can enact the 

budget. N.C. Const. Art. Ill, § 5.

6. On November 10, 2021, this Court issued an Order compelling the State Controller 

and the State Treasurer, along with the Office of State Budget and Management, to transfer funds 

to certain State agencies to be used for purposes ordered by the Court. Id. The Order did so despite 

acknowledging the North Carolina Supreme Court’s recent holding that the Appropriations Clause 

ensures “that the people, through their elected representatives in the General Assembly, ha[ve] full 

and exclusive control over the allocation of the state’s expenditures.” Id. at 14 (quoting Cooper v. 

Berger, 376 N.C. at 37). The Court stayed implementation of its Order for 30 days. Id.

7. On November 18,2021, while the Court’s Order was stayed, the General Assembly, 

in accordance with the constitutional powers described above, enacted the Current Operations and 

Appropriations Act of 2021, N.C. Sess. Law. 2021-180 (the “State Budget”), which the Governor 

signed into law the same day. Among other things, the State Budget appropriated in Net General 

Funds over the biennium $21.5 billion for K-12 public education—approximately 41 % of the total 

biennial budget. The State Budget, however, does not contain allocations identical to the Court’s 

Order.

3
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8. The Court’s Order seeks to direct State officials to pay money from the State 

treasury in a manner contrary appropriations made in the State Budget. In doing so, the Order 

contravenes the doctrine of Separation of Powers reflected in Article I, Section 6 of the State 

Constitution, which provides that, “The legislative, executive, and supreme judicial powers of the 

State government shall be forever separate and distinct from each other.” As our Courts have held, 

“[bjecause the State constitution vests the authority to appropriate money solely in the legislative 

branch, the Separation of Powers Clause 'prohibits the judiciary from taking public monies without 

statutory authorization.’” Richmond Cty. Bd. of Educ. v. Cowell, 254 N.C. App. 422, 427 (2017) 

(quoting//? re Alamance Cty. Court Facilities, 329 N.C. 84, 99, 405 S.E.2d 125, 132 (1991)). To 

do otherwise would cause the judiciary to impermissibly “arrogate [to itself] a duty reserved by 

the constitution exclusively to another body.” Id.

9. Because the Order now effectively challenges the both the State Budget—which 

constitutes an act of the General Assembly—as well as the General Assembly’s authority under 

the State Constitution, including the Appropriations Clause as well as the doctrine of Separation 

of Powers, Legislative Intervenors are entitled to intervene as of right on behalf of pursuant to N.C. 

Gen. Stat. § 1-72.2(b).

WHEREFORE, Legislative Intervenors, as agents of the state and on behalf of the General 

Assembly, provide notice of their intervention as of right in this case, through the counsel listed 

below, pursuant to N.C. Gen. Stat. § 1-72.2(b), for the purposes of responding to the Court’s 

November 10, 2021, Order and associated proceedings challenging act(s) of the General Assembly 

and provisions of the North Carolina State Constitution.

4

-- App. 145 --



This the 8th day of December, 2021.

Womble Bond Dickinson (US) LLP

_______________Matthew nlley (H^. Bar No. 40125)
Russ Ferguson (N.C. Bar No. 39671)
W. Clark Goodman (N.C. Bar No. 19927)

One Wells Fargo Center, Suite 3500 
301 S. College Street
Charlotte, North Carolina 28202-6037
T: (704)331-4900
E-Mail: Matthew.Tilley@wbd-us.com

Russ.Ferguson@wbd-us.com
Clark.Goodman@wbd-us.com

Attorneys for Intervenor-Defendants
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CERTIFICATE OF SERVICE

The undersigned certifies that on December 8, 2021, he caused a true and correct copy of 
the foregoing document to be served via U.S. Mail upon the following:

H. Lawrence Armstrong
ARMSTRONG LAW, PLLC
P. O. Box 187
Enfield, NC 27823
Email: hla@hlalaw.net

Counsel for Plaintiffs

Melanie Black Dubis
Scott E. Bayzle
PARKER POE ADAMS & BERNSTEIN LLP
P. O. Box 389
Raleigh, NC 27602-0389
Email: melaniedubis@parkerpoe.com

scottbayzle@parkerpoe.com

Counsel for Plaintiffs

Elizabeth Haddix
David Hinojosa
LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW
1500 K Street NW, Suite 900
Washington, DC 20005
Email: ehaddix@lawyerscommittee.org

dhinojosa@lawyerscommittee.org

Attorneys for Penn-Intervenors

Amar Majmundar
Matthew Tulchin
Tiffany Lucas
NORTH CAROLINA DEPARTMENT OF JUSTICE
114 W. Edenton Street
Raleigh, NC 27603
Email: AMajmundar@ncdoj.gov

MTulchin@ncdoj.gov
TLucas@ncdoj.gov

Counsel for State of North Carolina’s Executive Branch
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Thomas J. Ziko
STATE BOARD OF EDUCATION 
6302 Mail Service Center
Raleigh, NC 27699-6302
Email: Thomas.Ziko@dpi.nc.gov

Counsel for State Board of Education

Neal Ramee
Daivd Nolan
THARRINGTON SMITH, LLP
P. O. Box 1151
Raleigh, NC 27602
Email: NRamee@tharringtonsmith.com

dnoland@tharringtonsmith.com

Counsel for Charlotte-Mecklenburg Schools

___________
Mmthew FT TifleyX
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STATE OF NORTH CAROLINA

COUNTY OF WAKE

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

95-CVS-1158

HOKE COUNTY BOARD OF Z 
EDUCATION, et al.,

V
Plaintiffs,

and

CHARLOTTE-MECKLENBURG BOARD 
OF EDUCATION,

Plaintiff-Intervenor, 

and

RAFAEL PENN, et al.,

Plaintiff-Intervenors, 

v.

STATE OF NORTH CAROLINA and the 
STATE BOARD OF EDUCATION,

Defendants,

and

NOTICE OF APPEAL BY 
INTERVENOR-DEFENDANTS

CHARLOTTE-MECKLENBURG BOARD 
OF EDUCATION,

Realigned Defendant,

and

PHILIP E. BERGER, in his official capacity 
as President Pro Tempore of the North 
Carolina Senate, and TIMOTHY K. MOORE, 
in his official capacity as Speaker of the 
North Carolina House of Representatives,

Intervenor-Defendants.
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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Intervenor-Defendants Philip E. Berger, in his official capacity as President Pro Tempore 

of the North Carolina Senate, and Timothy K. Moore, in his official capacity as Speaker of the 

North Carolina House of Representatives, hereby give notice of appeal to the Court of Appeals of 

North Carolina from the Order entered in this action on November 10, 2011 by the Honorable W. 

David Lee.

This the Sth day of December, 2021.

Womble Bond Dickinson (US) LLP

Mattrew Tilley (iZc./Jar No. 40125) 
Russ Ferguson (N.C. Bar No. 39671) 
W. Clark Goodman (N.C. Bar No. 19927)

One Wells Fargo Center, Suite 3500 
301 S. College Street
Charlotte, North Carolina 28202-6037
T: (704)331-4900
E-Mail: Matthew.Tilley@wbd-us.com 

Russ.Ferguson@wbd-us.com 
Clark.Goodman@wbd-us.com

Attorneys for Intervenor-Defendants
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CERTIFICATE OF SERVICE

The undersigned certifies that on December 8, 2021, he caused a true and correct copy of 
the foregoing document to be served via U.S. Mail upon the following:

H. Lawrence Armstrong
ARMSTRONG LAW, PLLC
P. O. Box 187
Enfield, NC 27823
Email: hla@hlalaw.net

Counsel for Plaintiffs

Melanie Black Dubis
Scott E. Bayzle
PARKER POE ADAMS & BERNSTEIN LLP
P. O. Box 389
Raleigh, NC 27602-0389
Email: melaniedubis@parkerpoe.com

scottbayzle@parkerpoe.com

Counsel for Plaintiffs

Elizabeth Haddix
David Hinojosa
LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW
1500 K Street NW, Suite 900
Washington, DC 20005
Email: ehaddix@lawyerscommittee.org

dhinojosa@lawyerscommittee.org

Attorneys for Penn-Intervenors

Amar Majmundar
Matthew Tulchin
Tiffany Lucas
NORTH CAROLINA DEPARTMENT OF JUSTICE
114 W. Edenton Street
Raleigh, NC 27603
Email: AMajmundar@ncdoj.gov

MTulchin@ncdoj.gov
TLucas@ncdoj .gov

Counsel for State of North Carolina’s Executive Branch
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Thomas J. Ziko
STATE BOARD OF EDUCATION
6302 Mail Service Center
Raleigh, NC 27699-6302
Email: Thomas.Ziko@dpi.nc.gov

Counsel for State Board of Education

Neal Ramee
Daivd Nolan
THARRINGTON SMITH, LLP
P. O. Box 1151
Raleigh, NC 27602
Email: NRamee@tharringtonsmith.com

dnoland@tharringtonsmith.com

Counsel  for Charlotte-Mecklenburg Schools
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