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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
 
  
 

NOTICE OF APPEARANCE 
 
 

 

 

 

 

  

 

 NOW COMES, Respondent, North Carolina Sheriffs’ Education and Training 

Standards Commission ("Commission"), by and through counsel, Marie Hartwell Evitt, 

Assistant Attorney General, and shows the Court that: 

 The undersigned hereby gives notice that she now is the counsel of record for 

Respondent in the above-captioned contested case.  Please forward all future legal 

documents and correspondence in this contested case to the undersigned attorney. 

 Respectfully submitted, this the 22nd  day of March, 2019. 

 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt. 
 Marie Hartwell Evitt   
 Assistant Attorney General 
 N.C. Department of Justice 
 9001 Mail Service Center 
 Raleigh, North Carolina 27699-9001 
 Telephone: (919) 716-6725 
 State Bar No. 33968 
 Email:  mevitt@ncdoj.gov   
 ATTORNEY FOR THE COMMISSION 

Filed Mar 22, 2019 11:23 AM Office of Administrative Hearings
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CERTIFICATE OF SERVICE 
 

The undersigned does hereby certify that a copy of the foregoing NOTICE OF 
APPEARANCE has been electronically filed using the Office of Administrative Hearings 
electronic filing system and duly served upon the Petitioner via the same or by mailing a 
copy to the address below:  

 
Mr. Maurice A. Devalle 

506 Vineland Street 
Whiteville, NC  28472 

 
 

         
 This the 22nd day of March, 2019. 
 
 
 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt 
 Marie Hartwell Evitt 
 Assistant Attorney General 
 ATTORNEY FOR THE COMMISSION 
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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
 
  
 

RESPONDENT’S PREHEARING 
STATEMENT 

 
 

 

 

 

 

  

 
Pursuant to the Order for Prehearing Statements issued on March 22, 2019 by the 
Honorable Melissa Owens Lassiter, Administrative Law Judge, the following information 
is provided: 
 
 1. A brief statement of the issues, facts, statutes and/or rules, and the   
  Respondent's position in this case is contained in the letter dated January  
  28, 2019, from Ms. Diane Konopka, Director, Sheriff's Standards Division,  
  to Maurice A. Devalle. (Copy Attached). 
 
 2. See paragraph #1 above. 
 
 3. See paragraph #1 above. 
 
 4. It is anticipated that the Commission will call Diane Konopka, Director,  
  Sheriffs' Standards Division, as a witness.  Ms. Konopka will testify as to  
  the facts outlined in paragraph #1.  Respondent reserves the right to call  
  other witnesses not identified in this Prehearing Statement and who may  
  be identified during discovery. Respondent also reserves the right to call the 
  following witnesses:  
 
    a.  Major B.K. Regan;  
    b.  Lt. Colonel C.V. Ward; and 
    c.  Lt. Colonel B. T. Clayton.  
 
 5. Respondent wishes to pursue discovery.  Respondent will pursue an  
  extension of time to fulfill its discovery requests if the allotted time set forth 
  in the Scheduling Order is insufficient.  
 
 

Filed Mar 22, 2019 4:26 PM Office of Administrative Hearings
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 6. At this time, the date and location of the hearing as set forth in the   
  scheduling order are acceptable to Respondent. 
 
 7. Not applicable. 
 
 
 8. It is anticipated that the hearing in this matter will last approximately one  
  half day. 
 
 9. Respondent is unaware of any special considerations at this time. 
 

 Respectfully submitted, this the 22nd day of March, 2019. 

 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt. 
 Marie Hartwell Evitt   
 Assistant Attorney General 
 N.C. Department of Justice 
 9001 Mail Service Center 
 Raleigh, North Carolina 27699-9001 
 Telephone: (919) 716-6725 
 State Bar No. 33968 
 Email:  mevitt@ncdoj.gov   
 ATTORNEY FOR THE COMMISSION 
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CERTIFICATE OF SERVICE 
 

The undersigned does hereby certify that a copy of the foregoing RESPONDENT’S 
PREHEARING STATEMENT has been electronically filed using the Office of 
Administrative Hearings electronic filing system and duly served upon the Petitioner via 
the same or by mailing a copy to the address below:  

 
Mr. Maurice A. Devalle 

506 Vineland Street 
Whiteville, NC  28472 

 
 

         
 This the 22nd day of March, 2019. 
 
 
 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt 
 Marie Hartwell Evitt 
 Assistant Attorney General 
 ATTORNEY FOR THE COMMISSION 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

03/22/2019 9:23 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619
  

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

NOTICE OF CONTESTED CASE
AND ASSIGNMENT
G.S. 150B-38(d), 40(e)

    
NOTICE IS HEREBY GIVEN that upon application of the agency, and in accordance with 

G.S. 150B-40(e), Melissa Owens Lassiter, Administrative Law Judge, has been assigned to preside 
in this case.  The administrative law judge may be contacted by mail at 6714 Mail Service Center, 
Raleigh, N.C. 27699-6700, or by telephone at 919-431-3000.

The Respondent shall submit, within 30 days, a copy of the document constituting agency 
action, which caused the filing of the Petition.
          
          A copy of any document or other pleading filed with the Office of Administrative Hearings 
must also be sent to the other party at the time of filing. If a party changes his or her mailing address, 
or if the address is incorrect, the Office of Administrative Hearings must be notified of the new or 
corrected address.

NOTE: Attached is an Order for Prehearing Statements. You MUST complete the Order for 
Prehearing Statements and return it to our office within 30 days.
          
          This the 22nd day of March, 2019.

Julian Mann, III
Chief Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed in 
a wrapper addressed to the person to be served, into the custody of the North Carolina Mail Service 
Center who subsequently will place the foregoing document into an official depository of the 
United States Postal Service:

Maurice A Devalle
506 Vineland Street
Whiteville NC 28472

Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

This the 22nd day of March, 2019.

ME
Maria G Erwin
Chief Hearings Clerk
N. C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

03/22/2019 9:23 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619
  

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

ORDER FOR PREHEARING
STATEMENTS

       
Please complete this form and mail the original and one copy to the Office of Administrative 
Hearings, 6714 Mail Service Center, Raleigh, NC  27699-6700; mail a copy to the other party 
and keep a copy for your records.  

This Prehearing Statement must be filed and served within 30 days of the date of this ORDER.  
Failure of a party to comply with this Order for Prehearing Statements may result in the 
imposition of one or more of the sanctions set forth in G.S. 150B-33(b)(10) and 26 NCAC 
03.0114(a) against the non-complying party, which may include the dismissal of the Petition if 
Petitioner fails to comply, or other appropriate sanctions against the Respondent if Respondent 
fails to comply.

In order to permit the prompt preparation of this case for hearing,

IT IS HEREBY ORDERED, pursuant to 26 NCAC 3 .0104, that each party file with the Office 
of Administrative Hearings and serve upon the other parties a Prehearing Statement containing your 
present position with regard to the following:

1. The issue(s) to be resolved (additional pages may be attached if needed):
_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

- Doc. Ex. 13 -



2. A brief statement of the facts and reasons supporting the issue(s) in dispute (additional 
pages may be attached if needed):
_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

3. The statutes, rules, and legal precedent, if known (additional pages may be attached if 
needed):
_________________________________________________________________________

_________________________________________________________________________

_________________________________________________________________________

4. A list of proposed witnesses you may call at the hearing (additional pages may be attached 
if needed):
_________________________________________________________________________

_________________________________________________________________________

5. Whether you wish to pursue discovery.  If so, the estimated length of time required. 
(Discovery is a technical term used in the law that references acquiring of previously unknown 
facts and information about the case by one party from the other party through compliance with 
the specific rules governing pretrial procedures such as depositions, interrogatories and 
exchanging of exhibits, and the preparation time each party will need in order to be ready for 
hearing): 
_________________________________________________________________________

6. If you received a Scheduling Order, is the date and location of the hearing acceptable?    If 
not, you must file a separate motion requesting a change.
_________________________________________________________________________

- Doc. Ex. 14 -



7. If you do not have an attorney representing you in this contested case, please provide the 
following information in order to receive communications from this Office.  You are 
required to notify this office of any changes in this information:

Home address: _____________________________________________________________

Business address: __________________________________________________________

Telephone number: ______________________ Cell number: _______________________

Fax number: __________________ Email address: ________________________________

8. Estimated length of hearing:
_________________________________________________________________________

9. Other special considerations (additional pages may be attached if needed):
_________________________________________________________________________

_________________________________________________________________________

          
   ______________________________________________

YOUR SIGNATURE 

______________________________________________
PRINT YOUR NAME

  

  This the 22nd day of March, 2019.

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed in 
a wrapper addressed to the person to be served, into the custody of the North Carolina Mail Service 
Center who subsequently will place the foregoing document into an official depository of the 
United States Postal Service:

Maurice A Devalle
506 Vineland Street
Whiteville NC 28472

Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

This the 22nd day of March, 2019.

ME
Maria G Erwin
Chief Hearings Clerk
N. C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

03/22/2019 9:23 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

SCHEDULING ORDER

The undersigned has established the following Scheduling Order.  This Scheduling Order may be
later amended in the discretion of the Administrative Law Judge, based upon information provided
in the parties’ Prehearing Statements.  The parties will be notified of any changes by way 
of an Amended Scheduling Order.

1. The hearing for this contested case will be in Bolivia, North Carolina for the week 
beginning July 8, 2019.  

At least 15 days prior to the hearing the Administrative Law Judge will mail to the parties
 either electronically or by U.S. Postal Service a more specific notice of the date, time and 
location of the hearing.

2. Discovery shall be completed on or before June 17, 2019.
3. Dispositive motions shall be filed on or before June 24, 2019.

          IT IS SO ORDERED.
 
                    This the 22nd day of March, 2019.

ML
Melissa Owens Lassiter
Administrative Law Judge

- Doc. Ex. 17 -



CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed in 
a wrapper addressed to the person to be served, into the custody of the North Carolina Mail Service 
Center who subsequently will place the foregoing document into an official depository of the 
United States Postal Service:

Maurice A Devalle
506 Vineland Street
Whiteville NC 28472

Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

          This the 22nd day of March, 2019.

ME
Maria G Erwin
Chief Hearings Clerk
N. C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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HEARING ASSISTANT/COURT REPORTER
REQUEST FORM

TO: Calendaring Clerk
Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC  27699-6700
Phone: 919-431-3000

ADMINISTRATIVE LAW 
JUDGE Melissa Owens Lassiter

CASE NUMBER 19 DOJ 01619

CASE NAME

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards Commission
          Respondent.

   

I request that the above-styled hearing be recorded using the following method (check one):

    ☐ Hearing Assistant (Provided by the Office of Administrative Hearings)

      ☐ Court Reporter (Party requesting the Court Reporter is responsible for the Court 
Reporter fees)
______________________________________________________________________________

I am the: ☐Petitioner or          ☐ Respondent or
☐Attorney for Petitioner         ☐ Attorney for Respondent

This the  day of , 20 .

___________________________________
Your Signature

 
Please print or type your name Street or Post Office Box

Area Code and Telephone Number City, State and Zip Code

- Doc. Ex. 19 -
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MARCUS A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      NOTICE OF APPEARANCE  

      )       

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 
 

COMES NOW the undersigned giving notice of his appearance for the Petitioner in this case. 

April 5, 2019. 

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 

     

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 

Filed Apr 5, 2019 4:24 PM Office of Administrative Hearings
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      PREHEARING STATEMENT  

      )       

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 
 

1. Issues To Be Resolved  

 

WHETHER RESPONDENT DEPRIVED PETITIONER OF PROPERTY AND 

SUBSTANTIALLY PREJUDICED PETITIONER’S RIGHTS, AND ADDITIONALLY ACTED 

ERRONEOUSLY, FAILED TO USE PROPER PROCEDURE, FAILED TO ACT AS 

REQUIRED BY LAW OR RULE, EXCEEDED ITS AUTHORITY, ACTED IN VIOLATION 

OF CONSTITUTIONAL PROVISIONS, AND/OR WAS ARBITRARY AND CAPRICIOUS 

AND/OR ABUSED ITS DISCRETION, IN FINDING PROBABLE CAUSE THAT 

PETITIONER’S LAW ENFORCEMENT CERTIFICATION SHOULD BE DENIED 

 

 

2. Statutes, Rules, and Legal Precedent Involved 

NC.G.S. Chapter 17E 

 

12 N.C.A.C. Chapters 9, 10 

 

N.C.G.S. 150B-23 

 

N.C.G.S. 150B-33 

 

Britt v. Commission, 348 N.C. 573; 501 S.E.2d 75 (1998) 

 

Mullins v. Commission, 125 N.C. App. 339, 481 S.E.2d 297 (1997) 

 

Jeffrey Royall v. N.C. Sheriffs’ Education and Training Standards Commission, 09 DOJ 5859 

 

Filed Apr 5, 2019 4:54 PM Office of Administrative Hearings
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Jonathan Mims v. North Carolina Sheriff’s Education and Training Standards Commission, 02 

DOJ 1263, 2003 WL 22146102 at page 11-12 (Gray, ALJ) 

 

Daniel Brannon Gray v. N.C. Sheriffs Education and Training Standards Commission, 09 DOJ 

4364 (March 15, 2010; May, ALJ) 

 

Andreas Dietrich v. N.C. Highway Patrol, 2001 WL 34055881, 00 OSP 1039 (August 13, 2001, 

Gray, ALJ) 

 

Darryl Knox v. N.C. N.C. Sheriffs Education and Training Standards Commission, 11 DOJ 04831 

(November 19, 2014, May, ALJ) 

 

In Re Willis, 299 N.C. 1, 10 (1975) 

 

Konigsberg v. State, 353 U.S. 252, 262-63 (1957) 

 

In Re Rogers, 297 N.C. 48, 58 (1979) 

 

 

Petitioner reserves the right to supplement this list with additional law, rules, policies, and 

precedent as needed.  

 

3. Statement of Facts and Reasons 

 

Petitioner’s counsel understands a summary of the facts to be as follows: This is a case where an 

agency, Training and Standards, has concluded that Petitioner committed a crime. On 

information and belief, Petitioner has never been convicted of the crimes in question and never 

pleaded guilty or was found civilly responsible for the crime in question. Petitioner was not 

arrested for, summoned, or indicted for the crime in question. Even granting the assumption that 

this agency can properly determine in the absence of such circumstances that Petitioner 

committed a crime, which Petitioner contends it did not, Petitioner contends that he did not 

commit the crimes in question.  

 

Further, the Respondent violated Petitioner’s constitutional rights to due process by summoning 

him for a probable cause meeting on a completely different set of allegations than which the 

Respondent eventually found probable cause. The agency’s action is also thus in violation of 

constitutional provisions and failed to use proper procedure. 

- Doc. Ex. 28 -



 

 

4. Proposed Witnesses 

 

Petitioner may not call all listed witnesses contingent upon possible documentary and evidentiary 

stipulations between Petitioner and Respondent, or out of a desire to avoid cumulative testimony. 

At present the list is as follows: 

 

a. Petitioner 

b. All witnesses called or listed by Respondent. 

c. All persons listed or referenced by Respondent in its PHS or discovery responses. 

 

Petitioner reserves the right the supplement this list up to the date of the hearing of this contested 

case.  

 

5. Discovery 

 

Petitioner does with to engage in discovery and will promptly serve such discovery on the 

Respondent.  

 

6. Hearing Location 

 

The hearing location is satisfactory to Petitioner; however, Petitioner wishes to confer with 

Respondent and the Court about the desirability of having this case heard in Raleigh, North 

Carolina. 

 

7. Estimated Length of Hearing 

 

2 days, depending on starting time and any stipulations that may exist at the time of hearing. 

 

8. Address Information 

 

- Doc. Ex. 29 -



The undersigned counsel represents Petitioner in this matter.  

 

9. Hearing Date 

 

Petitioner will be prepared to try the case by the scheduled date of the hearing.  

 

10. Other Special Considerations 

 

Petitioner intends to file a dispositive motion as well as pre-hearing motions to strike various 

witnesses, if necessary.  

April 5, 2019. 

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 

     

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      REQUEST FOR HEARING ASSISTANT 

      )       

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 
 

PETITIONER requests that this hearing be recorded by a hearing assistant provided by the OAH. 

April 5, 2019. 

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 

     

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 

Filed Apr 5, 2019 4:55 PM Office of Administrative Hearings
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      AGENCY ACTION DOCUMENT 

      )       

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 
 

PETITIONER identifies the agency action document as the letter from Respondent finding 

probable cause to deny his law enforcement certification. 

April 5, 2019. 

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 
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     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      REQUESTS FOR ADMISSIONS 

      )       

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 

Petitioner submits the following requests for admissions to the Respondent agency in this case 

pursuant to N.C.G.S. 1A-1, Rule 36: 

 

1. Petitioner has not been convicted by any jury of any of the criminal offenses listed in the 

probable cause letter. 

 

ADMIT ______  DENY ______ 

 

2. Petitioner has not been convicted or found guilty by a judge of any of the criminal offenses 

listed in the probable cause letter. 

 

ADMIT ______ DENY ______ 

 

3. Petitioner has not pleaded guilty in a criminal court to any of the criminal offenses listed 

in the probable cause letter. 

 

ADMIT_________   DENY________ 

4. Neither Petitioner’s former employer nor Respondent reviewed Petitioner’s body camera 

footage of the incident involving Petitioner and the person whom he allegedly assaulted. 
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ADMIT ________     DENY________ 

 

5. Petitioner was not arrested in connection with the alleged criminal offense Respondent 

claims that Petitioner committed. 

 

ADMIT________   DENY _________ 

 

6. Petitioner was not indicted in connection with the alleged criminal offense Respondent 

claims that Petitioner committed. 

 

ADMIT ________ DENY __________ 

 

7. No criminal court has found probable cause that Petitioner committed the alleged criminal 

offense Respondent claims that Petitioner committed. 

 

ADMIT ________  DENY _________ 

April 5, 2019. 

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 
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CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 

     

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      FIRST DISCOVERY TO RESPONDENT 

      )       

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 
 

Petitioner Marcus Devalle (“Petitioner”) serves on Respondent the following set of written 

interrogatories pursuant to North Carolina Rule of Civil Procedure 33, N.C.G.S. 150B, and 26 

N.C.A.C. 3, Rule .0112.  Respondent is requested and required to answer these interrogatories 

separately and fully in writing under oath and to serve a copy of your answers on Petitioner within 

fifteen (15) days of service hereof pursuant to 26 N.C.A.C. 3, Rule .0112, subsection (f).  

If at any point Respondent offers to produce business records for examination and/or copying 

in response or partial response to any interrogatory herein, Respondent is required pursuant to 

North Carolina Rule of Civil Procedure 33(c) to specify the location and identity of such records 

in such a fashion in sufficient detail for Petitioner to locate and identify such records. 

Pursuant to North Carolina Rule of Civil Procedure 26 and 26 N.C.A.C. 3, Rule .0112, 

subsection (b), these interrogatories shall be continuing in nature until the date of the hearing of 

this contested case.  Respondent is required by law to serve supplemental answers as additional 

information may become available to Respondent.  There is space provided in which to answer 

each interrogatory.  If more space is needed, please attach additional pages with the answers 

referenced to the appropriate interrogatory. 

Petitioner additionally serves on Respondent requests for the Production of Documents and 

Other Tangible Things in Respondent’s possession, custody or control pursuant to Rule 34 of the 

North Carolina Rules of Civil Procedure and 26 N.C.A.C. 3, Rule .0112, subsection (b). 

Respondent is requested to produce such documents at the Law Offices of Michael C. Byrne, 150 
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Fayetteville Street, Suite 1130, Raleigh, NC, 27601, within fifteen (15) days from service, at 10 

A.M., or at such other time and place to which the parties shall agree.  At such time Respondent is 

requested to permit the Petitioner, or her designated representative, to inspect and copy the 

designated documents or other tangible things which are in Respondent's possession, custody, or 

control.  In lieu of the production required above, Respondent may, within fifteen (15) days of the 

service of this written discovery, produce copies of the documents requested. 

 

 

INSTRUCTIONS 

  

         A. In responding to these interrogatories and requests for production, please answer based 

on personal knowledge or knowledge acquired from some other source.  Please include all dates 

and times if appropriate.  In responding to each question, please state whether the answer is based 

on personal knowledge or some other source.  If such knowledge is in fact based on some other 

source, please identify the source and provide an address. 

    B. If any document referred to in an interrogatory or in an answer to an interrogatory 

would be described but for claiming a privilege against such description, please set forth for each 

such document a privilege log for any documents for which privilege is claimed as requested in 

the Interrogatories below. 

 C. If any document referred to in any interrogatory or an answer to any interrogatory was 

at one time in Respondent’s possession, custody, or control but has been lost, discarded, or 

destroyed, or removed by any means from Respondent's possession, custody, or control, then with 

respect to each such document: 

 

1. Please identify and describe such document by date, title, and type of document. 

 

2. Please state when each such document was most recently in Respondent's possession or subject 

to Respondent’s control and what disposition was made of such document, including an 

identification of the person or if any, presently in possession or control of such document. 

 

3. Please state when each such document was transferred or destroyed, identify the person who 

transferred or destroyed such document and the persons who authorized or directed that the 
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document be transferred or destroyed or having knowledge of its transfer or destruction, and state 

the reason such document was transferred or destroyed; and 

 

4. Please identify all persons having knowledge of the contents thereof, barring any counsel 

representing Respondent in this action.  

 

D. Unless otherwise specified, the relevant time period for any interrogatory or request is from 

the earliest relevant date listed in the complaint or answer. 

 

E. If objection is made to any part of any interrogatory or request, that portion is to be specified, 

along with the grounds for such objection, and the portion not objected to is to be answered in 

full. 

 

F. To the extent to which Respondent does not have specific, complete, and accurate information 

with which to answer any interrogatory or request, please state so; answer the request or 

interrogatory to the extent that Respondent may have information. 

 

 

DEFINITIONS 

A. The following definitions shall apply with respect to this discovery:  

1. The term “you” or “your” or “Respondent” or means Respondent named in the petition for 

contested case filed in this action, including any designee, agent, employee, servant, or any other 

person or entity presently or previously acting for or on behalf of the Respondent. 

2. The term “Petitioner” means Petitioner named in the Petition. 

3. The term “Petition” means the petition for contested case filed in this action. 

 

B. The word “person” shall mean any natural person, firm, corporation, partnership, or any other 

form of business or governmental entity, including but not limited to municipalities and county 

governmental bodies. 

 

C. The word “identify” or “describe” shall mean: 
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 1. With respect to a person, state the person’s full name, present or last known business 

address and telephone number, and a statement of that person's relationship with any party, 

if any, and if not related at present, a statement as to whether any such relationship ever 

existed and the inclusive dates thereof. 

 

 2. With respect to a document, state the date or estimated date of its creation, the purpose 

for which it was created, the last known possessor of the original, and a description of the document 

and its contents. 

 

 3. With respect to an entity, the legal form of the entity and its full name, (if applicable) its 

present or last known address (designating which) and telephone number, its principal office, the 

state under whose law it is organized, if a corporation), and a statement of the entity's relationship 

with any party, if any, and if not related at present, a statement as to whether any such relationship 

ever existed and the inclusive dates thereof. 

 

D. The word “document” shall mean without limitation all papers, writings, drawings, drafts, 

charts, memoranda, letters, notes, electronic mail, facsimiles, computer printouts or 

information contained on diskettes or within hard disk drives or other forms of computerized 

or electronic storage reports, compilations, compendiums, photographs, video or audio 

recordings, minutes, account ledgers, or any other form of communication which has in any 

way been preserved and/or duplicated. 

 

E. The word "communication" shall include any types of discussions, messages, conversations, 

discussions, correspondence (including but not limited to electronic correspondence, or “e-mail” 

or electronic mail, or facsimile transmissions), or contacts of any type, oral and written, direct and 

indirect. 

 

 F. Wherever appropriate, the singular form of a word shall be interpreted in the plural, and vice-

versa, so as to bring within the scope of a request any information that might otherwise be 

considered outside its scope. 
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 G. Requests to identify all persons having knowledge of a given issue and to summarize the 

knowledge held by such persons DO NOT INCLUDE any attorney representing Respondent 

in this action. 

 

 

 

 

I. 

INTERROGATORIES 
 

 

1. Identify each and every person who assisted Respondent in answering these interrogatories, 

specifying the interrogatory on with which each such person assisted. 

ANSWER: 

 

 

 

 

 

 

 

 

2. Identify each and every person known or believed by you to have knowledge relating to each 

allegation (or facts related thereto) made by Respondent in the agency action document/probable 

cause letter, including but not limited to Respondent’s allegations that (a) Petitioner committed the 

criminal offense(s) identified in the probable cause letter (separately identifying persons known or 

believed to have knowledge of each alleged criminal offense), and (b) that probable cause exists 

to suspend or revoke Petitioner’s status as a certified officer, whether the information supports or 

refutes the allegation in question, briefly summarizing the knowledge or information believed to 

be possessed by each person you identify.  

ANSWER: 
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3. State all facts which support, or which you contend support, your allegation in the agency action 

letter/probable cause letter that Petitioner committed the criminal offenses therein, listing facts 

separately for each criminal offense identified or alleged therein. Additionally, identify all 

documents referencing, memorializing, or having any bearing on each such fact or contention so 

stated, including but not limited to notes, reports, written statements, video and body camera 

footage, and electronic mail transmissions. This request for identification specifically includes 

documents you believe to be in the possession, custody, or subject to the control of any law 

enforcement agency or District Attorney’s office, including without limitation the State Bureau of 

Investigation (SBI).  

ANSWER: 
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4. Identify each and every person who was consulted with respect to or involved with Respondent’s 

finding of probable cause that Petitioner’s certification should be suspended or revoked, prior to 

the initiation of this contested case, barring any attorney representing Respondent in this 

action, and for each such person so identified briefly summarize the reason such person was 

consulted or involved with same and the role if any each such person served in that process.  

ANSWER: 

 

 

 

 

 

 

 

 

 

 

5. Did any person or persons conduct any investigation for Respondent of the allegations set forth 

in the agency action document/probable cause letter? If so, so state, identifying (a) the conduct 

investigated and who ordered such investigation, and why, (b) the persons who conducted the 

investigation, (c) all persons interviewed or from whom any statements were taken in the course 

of the investigation, (d) any reports or findings of the investigation, including but not limited to 

notes and drafts of such reports, (e) the persons to whom such reports were submitted, and (f) all 

documents referencing, memorializing, or having any bearing on the investigation, its findings and 

conclusions, its recommendations, and the actions taken or not taken in response to those findings, 

conclusions, or recommendations. 

ANSWER: 
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6. Explain in detail how it came to your attention that Petitioner allegedly committed the conduct 

set forth in the agency action document/probable cause letter, stating additionally who informed 

you of this situation and the manner in which you were informed, and (b) identifying all documents 

referencing, memorializing, or having any bearing on the manner in which you were informed of 

Petitioner’s alleged conduct.  

ANSWER: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

7. Identify each person whom you expect to call as an expert witness in this case, state the subject 

matter on which the expert is expected to testify, and state the substance of the facts and opinions 

to which the expert is expected to testify and a summary of the grounds for each opinion. This 

Interrogatory specifically includes any expert opinion presented via affidavit.  

ANSWER: 
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8. State all facts which support, or which you contend support, your decision that probable cause 

exists to suspend or revoke Petitioner’s certification other than (if any facts purportedly exist) 

than your claim that Petitioner committed the criminal offenses alleged. Additionally, identify all 

documents referencing, memorializing, or having any bearing on each such fact or contention so 

stated, including but not limited to notes, reports, written statements, and electronic mail 

transmissions. This request for identification specifically includes documents you believe to be in 

the possession, custody, or subject to the control of any law enforcement agency or District 

Attorney’s office including without limitation the State Bureau of Investigation (SBI).  

ANSWER: 

 

 

 

 

 

9. Are there any persons other than Respondent’s counsel whom Respondent believes to have 

knowledge of the facts of this contested case and who is not identified above? If so, please identify 

each and every such person and briefly summarize the knowledge held or believed to be held by 

each such person identified. 

ANSWER: 
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10. Explain in detail your reasons for finding probable cause against Petitioner for reasons different 

than those set forth in the Probable Cause hearing notice to Petitioner. 

ANSWER: 

 

 

 

 

11. For any document withheld from production or identification on the basis of any asserted 

privilege, set forth a privilege log stating/identifying (a) each document withheld from 

identification or production, (b) the privilege asserted with respect to each such document, and (c) 

the person(s) who created each such document withheld. 

ANSWER: 
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II. 

REQUESTS  FOR PRODUCTION OF DOCUMENTS 

 

 Pursuant to the rules cited above, Petitioner requests Respondent to produce the documents 

in its possession, custody or control listed below for inspection and copying by Petitioner’s counsel 

or someone acting on his behalf at such time and place as may be agreed upon by counsel.  The 

instructions and definitions set forth above are incorporated herein by reference.  

 

1. All documents referencing, relating to, memorializing, or having any bearing the allegations (or 

facts related thereto) set forth in the Document Constituting Agency Action in this case. 

RESPONSE: 

 

 

2. All written statements, notes, records, reports, or any other documents made or solicited by any 

person in the course of or pursuant to any investigation of the incidents set forth in the agency 

action document, either by Respondent or by any third party, including any law enforcement 

agency. 

RESPONSE: 

 

 

3. To the extent not already produced, all documents referencing, memorializing, or having any 

bearing on any investigation undertaken by Respondent or any person acting on behalf of 

Respondent in reference to any matter raised in the agency action document, including but not 

limited to statements, notes, reports, interview tapes and transcripts, drafts of reports, statements, 

interview statements, communications between investigators, communications between 

investigators and facility managers, investigator’s notes, and electronic mail transmissions.  

RESPONSE:  

 

 

- Doc. Ex. 47 -



4. All documents, including notes, made at any prior hearing on this matter or which reference, 

memorialize, or have any bearing on any prior decisions or conclusions made by Respondent in 

reference to Petitioner’s certification.  

RESPONSE: 

 

 

5. All documents supporting, referencing, memorializing, or having any bearing on any allegations 

or contentions by Respondent set forth in Respondent’s Pre-Hearing Statement in this contested 

case. 

RESPONSE: 

 

 

6. The curriculum vitae and written reports of each expert identified in the Interrogatories above. 

RESPONSE: 

 

 

7. All documents identified in answers to the interrogatories above or responsive to requests for 

identification of documents set forth in the interrogatories above. 

RESPONSE: 

 

 

8. All video and body camera footage, photographs, diagrams, sketches, reports, or other media 

that reference, memorialize, or have any bearing on the incidents described in the Probable Cause 

Letter. 

 

 

 

 

 

April 5, 2019. 
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LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 

     

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
 
  

RESPONDENT’S SCHEDULE OF 
REASONABLE COMPLAINCE 

 
 

 

 

 

 

  

 
NOW COMES, Respondent North Carolina Sheriffs’ Education and Training 

Standards Commission (“Commission”), by and through counsel, Marie Hartwell Evitt, 

Assistant Attorney General, and pursuant to 26 NCAC 03 .0112(f)(3), hereby offers a 

schedule of reasonable compliance with the Petitioner’s Interrogatories, Requests for 

Admission and Requests for Production of Documents.  The discovery requests were 

served on Respondent via electronic mail on April 5, 2019.  Respondent shall serve their 

responses to the discovery requests on or before May 30, 2019.  In serving this 

anticipated compliance schedule, Respondent reserves the right to make appropriate 

objections to the discovery requests when they respond and/or to file any amended 

anticipated compliance schedules. 

  
 Respectfully submitted, this the 16th day of April, 2019.   
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 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt. 
 Marie Hartwell Evitt   
 Assistant Attorney General 
 N.C. Department of Justice 
 9001 Mail Service Center 
 Raleigh, North Carolina 27699-9001 
 Telephone: (919) 716-6725 
 State Bar No. 33968 
 Email:  mevitt@ncdoj.gov   
 ATTORNEY FOR THE COMMISSION 
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CERTIFICATE OF SERVICE 
 

The undersigned does hereby certify that a copy of the foregoing RESPONDENT’S 
SCHEDULE OF REASONABLE COMPLIANCE has been electronically filed using the 
Office of Administrative Hearings electronic filing system and duly served upon the 
Petitioner’s counsel via electronic mail, delivery and read receipts requested, to the 
following:   

Michael C. Byrne, Esq.  
michael@mbyrnelaw.com 

         
 This the 16th day of April, 2019. 
 
 
 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt 
 Marie Hartwell Evitt 
 Assistant Attorney General 
 ATTORNEY FOR THE COMMISSION 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

06/04/2019 12:56 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

NOTICE OF HEARING
G.S. 150B-23(b)

NOTICE IS HEREBY GIVEN that the above-captioned case will be brought on for 
hearing before the undersigned administrative law judge as follows:

                       DATE:         July 9, 2019
                       

TIME:         9:00 AM (or as soon thereafter as may be heard)
                       

PLACE:      Brunswick County Government Complex
        2nd floor Grand Jury Hearing Room
        310 Government Center Drive NE
        Bolivia, North Carolina 28422

1. This hearing will be conducted in accordance with Chapter 150B of the North 
Carolina General Statutes and Title 26, Chapter 03 of the North Carolina Administrative Code, 
copies of which may be obtained at cost from Molly Masich, Director of APA Services or by 
accessing the OAH Web page at http://www.oah.state.nc.us/hearings/#Chapter3.

2. Unless otherwise determined by the administrative law judge, the hearing will 
proceed in the following sequence:

          (a)     Call of the case

         (b)     Motions and other preliminary matters

                     (c)     Stipulations, agreements, or consent orders entered into the record

                     (d)     Opening statements

          (e)     Presentation of evidence and cross-examination

                     (f)      Final arguments

3. All parties are hereby notified to bring to the hearing all documents, records, and 
witnesses needed to present their case.
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NOTE: If special equipment is required for the presentation of evidence, the parties are 
responsible for making arrangements for the equipment. 

4. Subpoenas may be available to the parties pursuant to 26 NCAC 03 .0114 to 
compel the attendance of witnesses or for the production of documents.

5. A party may represent himself or herself or may be represented by an attorney. A 
party who is represented by an attorney must file a Notice of Representation within 10 days 
of service of this Notice of Hearing containing the name, address, and telephone number of the 
attorney, unless the attorney has already corresponded with the Office of Administrative 
Hearings and filed a Notice of Apperance in this case.

6. The parties are HEREBY NOTIFIED that failure to appear at the scheduled 
hearing may result in:

(a) Finding that the allegations of or the issues set out in this Notice or 
pleading may be taken as true or deemed proved without further evidence;

(b) Dismissal of the case or allowance of the motion or petition;

(c) Suppression of a claim or defense; or

(d) Exclusion of evidence.

7. Requests for a continuance of a hearing shall be granted upon a showing of good 
cause or extraordinary cause.  Unless time does not permit, a request for a continuance of a 
hearing shall be made in writing to the administrative law judge and shall be served upon all 
parties of record.  In determining whether good cause or extraordinary cause exists, due regard 
shall be given to the ability of the party requesting a continuance to proceed effectively without a 
continuance.  A request for a continuance filed within five days of a hearing shall be denied 
unless the reason for the request could not have been ascertained earlier.

8. The parties must notify the Office of Administrative Hearings at least twenty-four 
(24) hours prior to the scheduled hearing of the cancellation of the contested case hearing. 
Failure to give timely notice of cancellation may result in a charge to the parties for the cost 
of the court reporter or hearing assistant as indicated in 26 NCAC 03 .0123(f).

This the 4th day of June, 2019.

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown 
below, by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, 
enclosed in a wrapper addressed to the person to be served, into the custody of the North 
Carolina Mail Service Center who subsequently will place the foregoing document into an 
official depository of the United States Postal Service:

Michael Byrne
Law Offices of Michael C. Byrne
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

This the 4th day of June, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N. C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
  
 

RESPONDENT’S MOTION TO 
CHANGE VENUE AND CONTINUE 

 
 

 

 NOW COMES the Respondent, the North Carolina Sheriffs’ Education and 

Training Standards Commission ("Commission"), by and through the undersigned 

counsel, and does respectfully show the Administrative Law Judge the following: 

 
1. That on June 4, 2019, the Honorable Administrative Law Judge Melissa 

Lassiter filed a Notice of Hearing setting this matter for July 9, 2019 in 

Bolivia, North Carolina.   

 

2. Counsel for Respondent currently has two cases set in Newton, North 

Carolina with Judge Bawtinhimer on July 8, and July 9.     

 
3. Counsel for Respondent and Petitioner have spoken via telephone, prior to 

and after Judge Lassiter’s Order, proposing venue be moved to Wake 

County, North Carolina.   
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4. Counsel for Respondent and Petitioner have also discussed gaining access 

to additional information and discovery being held by Petitioner’s former 

employer to assist in furthering this case and are taking steps to request 

this information. 

 
5. Based upon information and belief, pursuant to a telephone conversation 

with Counsel for Petitioner, if possible, both parties wish for this case to be 

kept on Judge Lassiter’s docket or in the alternative, that Judge Lassiter 

calendar the case off-docket.   

 
6. Counsel for Respondent has a full calendar of cases with the Office of 

Administrative Hearings in July, August, and September, as well as two 

Commission meetings in that time frame.  In addition, Counsel for 

Respondent also has a case already set for October 1-2, in High Point with 

Judge May that has been continued several times for witness availability.  

For these reasons, and after discussion with counsel for Petitioner, 

Respondent asks the Court for consideration of an October date in this 

matter.   

 WHEREFORE, Respondent, by and through the undersigned attorney, moves for 

an order changing venue and continuing this matter to a date mutually convenient for the 

Administrative Law Judge and the Parties. 
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  Respectfully submitted, this the 25th day of June, 2019. 

 JOSHUA H. STEIN 
 Attorney General 
 
 /s/Marie Hartwell Evitt 
 Marie Hartwell Evitt 
 Assistant Attorney General 
 N.C. Department of Justice 
 9001 Mail Service Center 
 Raleigh, North Carolina  27699-9001 
 Telephone: (919) 716-6725 
 State Bar No. 33968 
 COUNSEL TO THE RESPONDENT 
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CERTIFICATE OF SERVICE 
 
 The undersigned does hereby certify that a copy of the foregoing MOTION TO 
CONTINUE has been electronically filed using the Office of Administrative Hearings 
electronic filing system and duly served upon the Petitioner's attorney via electronic mail: 

 

michael@mbyrnelawnc.com 

 This the 25th day of June, 2019. 
 
 
   
  /s/Marie Hartwell Evitt 
  Marie Hartwell Evitt 
  Assistant Attorney General 
   
  COUNSEL TO THE RESPONDENT 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

07/03/2019 9:56 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle,
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission,
          Respondent.

ORDER CONTINUING HEARING AND 
CHANGING VENUE

Upon consideration of Respondent’s Motion to Change Venue and Continue, and for 
good cause shown, the motion is GRANTED. The hearing in this matter, currently scheduled for 
July 9, 2019, in Bolivia, North Carolina is CONTINUED to a date to be determined by the 
undersigned. The contested case hearing shall take place in Raleigh, North Carolina. The 
undersigned will issue a Notice of Hearing at least 15 days before the specific hearing date.

This the 3rd day of July, 2019.  

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown 
below, by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, 
enclosed in a wrapper addressed to the person to be served, into the custody of the North 
Carolina Mail Service Center who subsequently will place the foregoing document into an 
official depository of the United States Postal Service:

Michael Byrne
Law Offices of Michael C. Byrne
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

This the 3rd day of July, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Telephone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

07/03/2019 12:16 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

NOTICE OF RESCHEDULED HEARING

NOTICE IS HEREBY GIVEN that the hearing in this contested case, previously scheduled 
for July 9, 2019, is rescheduled as follows:

                   DATE:          September 24, 2019

                   TIME:           9:00 AM (or as soon thereafter as may be heard)

                   PLACE         NC Office of Administrative Hearings1

     Courtroom D
     1711 New Hope Church Rd
     Raleigh, North Carolina 27609

This the 3rd day of July, 2019. 

ML
Melissa Owens Lassiter
Administrative Law Judge

 

1 Pursuant to the undersigned’s Order Continuing Hearing and Changing Venue, the hearing in this matter will be held 
in Raleigh, North Carolina at the Office of Administrative Hearings.
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed 
in a wrapper addressed to the person to be served, into the custody of the North Carolina Mail 
Service Center who subsequently will place the foregoing document into an official depository of 
the United States Postal Service:

Michael Byrne
Law Offices of Michael C. Byrne
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

This the 3rd day of July, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N. C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      PREHEARING STATEMENT  

      )      (AMENDED) 

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 

Petitioner amends his prehearing statement by adding the following potential witnesses: 

 

4. Proposed Witnesses 

 

Jody Greene 

Jeremiah Johnson 

 

April 5, 2019. 

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-file to 

 

Filed Aug 15, 2019 3:29 PM Office of Administrative Hearings
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Marie H. Evitt 

Assistant Attorney General 

North Carolina Department of Justice 

     

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

            

COUNTY OF WAKE 

 

 

ATTORNEY NOTICE SECURED LEAVE PERIOD 

 

 

COMES NOW undersigned counsel pursuant to 26 N.C.A.C. 3, Rule .0119 and the 

direction of the Chief Clerk of the North Carolina Office of Administrative Hearings, 

respectfully designating secured leave for the periods of: 

 

A. November 4-15, 2019, for the purposes of family overseas travel. 

 

1. No argument or other proceeding has been scheduled during this period in any matter 

pending before an administrative law judge in which the undersigned attorney has made 

an appearance.  

 

2. The date of the Monday on which the period is to begin is November 4, 2019, and the 

date of the Friday concerned is November 15, 2019. 

 

3. This secured leave is not being designated for the purpose of delaying, hindering, or 

interfering with the timely disposition of any matter in any pending action or proceeding. 

 

4. This notice was originally filed with OAH on August 12, 2019, and is being filed in 

every case in which the undersigned has entered an appearance pursuant to the direction of 

the Chief Clerk, the Hon. Maria Erwin. 

 

August 20, 2019. 

 

    Respectfully submitted, 

 

                             By:/s/ Michael C. Byrne 

Filed Aug 21, 2019 8:00 AM Office of Administrative Hearings
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    LAW OFFICES OF MICHAEL C. BYRNE 

Michael C. Byrne 

    150 Preston Executive Center Dr. Suite 201 

    Cary, NC 27513 

    Tel: (919) 274.9020 

    Michael@mbyrnelawnc.com 

    NC Bar # 22690 
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STATE OF NORTH CAROLINA 
 
COUNTY OF WAKE 
 
MAURICE A. DeVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
  
 

RESPONDENT’S MOTION TO 
CONTINUE 

 
 

 

 NOW COMES the Respondent, the North Carolina Sheriffs’ Education and 

Training Standards Commission ("Commission"), by and through the undersigned 

counsel, and does respectfully show the Administrative Law Judge the following: 

1. That on July 3, 2019, the Honorable Administrative Law Judge,  Melissa 

Owens Lassiter, filed a Notice of Rescheduled Hearing setting this matter for 

9:00 a.m. on September 24, 2019 in Raleigh, North Carolina. 

2. That the undersigned counsel has resigned her position as Assistant Attorney 

General with the North Carolina Department of Justice effective September 20, 

2019, and thus, additional time is needed to appoint another attorney and bring 

them up to speed to effectively represent Respondent in the matter. 

3. That counsel for Petitioner has been consulted and does not object to this 

continuance. 

4. That the date set be such that it remains on Judge Lassiter’s calendar. 

  

Filed Sep 5, 2019 1:58 PM Office of Administrative Hearings

- Doc. Ex. 68 -



 

 

WHEREFORE, Respondent, by and through the undersigned attorney, moves for 

an order continuing this matter to a date mutually convenient for the Administrative Law 

Judge and the Parties. 

  Respectfully submitted, this the 5th  day of September 2019. 

  
 JOSHUA H. STEIN 
 Attorney General 
 
 
 /s/Marie Hartwell Evitt 
 Marie Hartwell Evitt 
 Assistant Attorney General 
 N.C. Department of Justice 
 9001 Mail Service Center 
 Raleigh, North Carolina  27699-9001 
 Telephone: (919) 716-6725 
 State Bar No. 33968 
 COUNSEL TO THE RESPONDENT 
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CERTIFICATE OF SERVICE 

 
 
 The undersigned does hereby certify that a copy of the foregoing 
RESPONDENT’S MOTION TO CONTINUE has been electronically filed using the Office 
of Administrative Hearings electronic filing system and duly served upon Petitioner’s 
counsel via  the same or by mailing a copy to the address below:  
 

Michael C. Byrne 
michael@mbyrnelaw.com 

  
 This the 5th day of September, 2019. 
 
 
 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Marie Hartwell Evitt   
 Marie Hartwell Evitt 
 Assistant Attorney General 
 ATTORNEY FOR THE COMMISSION 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

09/06/2019 8:55 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training 
Standards Commission
          Respondent.

ORDER CONTINUING HEARING

Upon consideration of Respondent’s Motion to Continue, for good cause shown, 
and with Petitioner’s consent, the undersigned GRANTS Respondent’s motion. A Notice 
of Rescheduled Hearing will be issued subsequent to the filing of this order.

Respondent’s counsel is directed to have additional counsel for Respondent file a 
Notice of Appearance in this contested case on or before September 15, 2019 to ensure 
that Respondent timely receives further orders and notices issued by the undersigned in 
this matter.

This the 6th day of September, 2019. 

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of 
Administrative Hearings sent the foregoing document to the persons named below at the 
addresses shown below, by electronic service as defined in 26 NCAC 03 .0501(4), or by 
placing a copy thereof, enclosed in a wrapper addressed to the person to be served, into 
the custody of the North Carolina Mail Service Center who subsequently will place the 
foregoing document into an official depository of the United States Postal Service:

Michael C Byrne
Self Employed
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

This the 6th day of September, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N. C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
 
  
 

NOTICE OF APPEARANCE 
 
 

 

 

 

 

  

 

 NOW COMES, Respondent, North Carolina Sheriffs’ Education and Training 

Standards Commission ("Commission"), by and through counsel, Benjamin Zellinger, 

Special Deputy Attorney General, and shows the Court that: 

 The undersigned hereby gives notice that he now is the counsel of record for 

Respondent in the above-captioned contested case.  Please forward all future legal 

documents and correspondence in this contested case to the undersigned attorney. 

 Respectfully submitted, this the 9th  day of September 2019. 

 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Benjamin Zellinger  
 Benjamin Zellinger 
 Special Deputy Attorney General 
 N.C. Department of Justice 
 114 W. Edenton Street 
 Raleigh, North Carolina 27603 
 Telephone: (919) 716-6520 
 State Bar No. 37149 
 Email:  bzellinger@ncdoj.gov 
 ATTORNEY FOR THE COMMISSION 

Filed Sep 9, 2019 4:53 PM Office of Administrative Hearings
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CERTIFICATE OF SERVICE 
 

 The undersigned does hereby certify that a copy of the foregoing NOTICE OF 
APPEARANCE has been electronically filed using the Office of Administrative Hearings 
electronic filing system and duly served upon Petitioner’s counsel via the same to the 
address below:  
     

Michael C. Byrne 
michael@mbyrnelawnc.com 

 
 

 This the 9th day of September, 2019. 
 
 
 JOSHUA H. STEIN 
 Attorney General 
 

 
 /s/ Benjamin Zellinger  
 Benjamin Zellinger 
 Special Deputy Attorney General 
 ATTORNEY FOR THE COMMISSION 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

10/14/2019 3:47 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

NOTICE OF RESCHEDULED HEARING

NOTICE IS HEREBY GIVEN that the hearing in this contested case, previously scheduled 
for September 24, 2019, is rescheduled as follows:

                   DATE:          November 26, 2019

                   TIME:           9:00 AM (or as soon thereafter as may be heard)

                   PLACE         NC Office of Administrative Hearings
     Courtroom A
     1711 New Hope Church Rd
     Raleigh, North Carolina 27609

This the 14th day of October, 2019. 

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed 
in a wrapper addressed to the person to be served, into the custody of the North Carolina Mail 
Service Center who subsequently will place the foregoing document into an official depository of 
the United States Postal Service:

Michael C Byrne
Self Employed
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov

Attorney For Respondent

This the 14th day of October, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N.C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

10/31/2019 11:05 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training Standards 
Commission
          Respondent.

AMENDED NOTICE OF
RESCHEDULED HEARING

NOTICE IS HEREBY GIVEN that the hearing in this contested case, previously scheduled 
for September 24, 2019, is rescheduled as follows:

                   DATE:          December 3, 2019

                   TIME:           9:00 AM (or as soon thereafter as may be heard)

                   PLACE         NC Office of Administrative Hearings
     Courtroom B
     1711 New Hope Church Rd
     Raleigh, North Carolina 27609

This the 31st day of October, 2019. 

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed 
in a wrapper addressed to the person to be served, into the custody of the North Carolina Mail 
Service Center who subsequently will place the foregoing document into an official depository of 
the United States Postal Service:

Michael C Byrne
Self Employed
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov

Attorney For Respondent

This the 31st day of October, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N.C. Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Phone: 919-431-3000
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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
          v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
 
  
 

NOTICE OF APPEARANCE 
 
 

 

 

 

 

  

 

 NOW COMES, Respondent, North Carolina Sheriffs’ Education and Training 

Standards Commission ("Commission"), by and through counsel, Ryan Haigh, Special 

Deputy Attorney General, and shows the Court that: 

 The undersigned hereby gives notice that he now is the counsel of record for 

Respondent in the above-captioned contested case.  Please forward all future legal 

documents and correspondence in this contested case to the undersigned attorney. 

 Respectfully submitted, this the 26th day of November, 2019. 

 JOSHUA H. STEIN 
 Attorney General 

 
 /s/ Ryan Haigh                       
 Ryan Haigh 
 Special Deputy Attorney General 
 North Carolina Department of Justice 
 Post Office Box 629 
 Raleigh, North Carolina 27602 
 Telephone: (919) 716-6572 
 State Bar No. 43456 
 Email:  rhaigh@ncdoj.gov  
 ATTORNEY FOR THE COMMISSION 

Filed Nov 26, 2019 9:34 AM Office of Administrative Hearings
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CERTIFICATE OF SERVICE 
 

 The undersigned does hereby certify that a copy of the foregoing NOTICE OF 

APPEARANCE has been electronically filed using the Office of Administrative Hearings 

electronic filing system and duly served upon the Petitioner via electronic mail to the 

below-listed address:      

Michael C. Byrne 
michael@mbyrnelawnc.com 

506 Vineland Street 
Whiteville, North Carolina  28472 

 
 
 

 This the 26th day of November, 2019. 
 
 
  
 /s/ Ryan Haigh                       
 Ryan Haigh 
 Special Deputy Attorney General 
 ATTORNEY FOR THE COMMISSION 
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STATE OF NORTH CAROLINA 
 
COUNTY OF COLUMBUS 
 
MAURICE A. DEVALLE, 
 
           Petitioner, 
 
                     v. 
 
NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING 
STANDARDS COMMISSION, 
 
           Respondent. 
_____________________________ 

 
 
 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

19 DOJ 01619 
 
 
  
                SUPPLEMENTAL 

RESPONDENT’S PREHEARING 
STATEMENT 

 

                   (Paragraph 4) 
 

 

 

 

  

 
 Pursuant to the Order for Prehearing Statements issued on March 22, 2019 by the 
Honorable Melissa Owens Lassiter, Administrative Law Judge, the following information 
is provided: 
 
 4. Respondent also reserves the right to call the following witnesses:  
 
    a.  Captain John C. Morton; 
    b. Retired 1st Sgt. Gerald L. Burton; 
    c. Retired Captain Jeffrey O. Holmes; 
    d.  Sgt. Rodney W. Sawyer;  
    e. Lt. Paul T. Clark; 
    f.  Retired Captain James H. Wingo, II; 
    g.  Retired Major Brian K. Regan; and 
    h. Paul Nelson. 
 
 Respectfully submitted, this the 26th day of November, 2019. 
  
  JOSHUA H. STEIN 
  Attorney General 
 
  /s/ Ryan Haigh                       
  Ryan Haigh 
  Special Deputy Attorney General 
  North Carolina Department of Justice 
  Post Office Box 629 
  Raleigh, North Carolina 27602 
  Telephone: (919) 716-6572 
  State Bar No. 43456 
  Email:  rhaigh@ncdoj.gov  
  ATTORNEY FOR THE COMMISSION 

Filed Nov 26, 2019 10:59 AM Office of Administrative Hearings
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CERTIFICATE OF SERVICE 
 

 The undersigned does hereby certify that a copy of the foregoing 

SUPPLEMENTAL RESPONDENT’S PREHEARING STATEMENT has been 

electronically filed using the Office of Administrative Hearings electronic filing system and 

duly served upon the Petitioner via electronic mail to the below-listed address:  

 
Mr. Maurice A. Devalle 

michael@mbyrnelawnc.com  
506 Vineland Street 

Whiteville, North Carolina  28472 
 
 

         
 This the 26th day of November, 2019. 
 
 
  
       /s/ Ryan Haigh                       
       Ryan Haigh 
       Special Deputy Attorney General 
       ATTORNEY FOR THE COMMISSION 
 
 

- Doc. Ex. 82 -



STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      TRIAL MEMORANDUM ON  

      )      BURDEN OF PROOF 

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 

 

COMES NOW Petitioner, submitting this Trial Memorandum of burden of proof in cases where 

the licensing agency claims the petitioner committed a crime, as follows: 

 

Law enforcement licensing agencies routinely cite Overcash v. DENR, 179 N.C. App. 697; 

635 S.E.2d 442; 2006 N.C. App. LEXIS 2168 (2006) for the premise that the burden of proof in 

contested cases involving such matters is on the petitioner. This premise is unsupported by North 

Carolina law, and is in direct violation not only of fundamental fairness but also of the Constitution 

of North Carolina. 

 Overcash is a Court of Appeals case. It involved an administrative decision of DENR’s 

Environmental Management Commission imposing penalties for violations of underground 

storage tank regulations. Overcash, in short, thus did not involve either occupational licensing or 

the right to earn a living in one’s chosen profession, nor did it involve agency deprivation of an 

existing certification. Most all, it did not involve an allegation that a citizen, who was never 

convicted of or pleaded guilty to such a crime, committed a serious crime. The same is true of 

another environmental penalty cases referenced in Overcash,  Holly Ridge Associates, LLC v. 

DENR, 176 N.C. App. 594; 627 S.E.2d 326; 2006 N.C. App. LEXIS 581 – and Holly Ridge was 

ultimately reversed by the Supreme Court. See 361 N.C. 531; 648 S.E.2d 830; 2007 N.C. LEXIS 

811 (2007). 

Filed Nov 26, 2019 12:19 PM Office of Administrative Hearings
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 Britthaven v. N.C. Dept. of Human Resources, 118 N.C. App. 379, 455 S.E. 2d 455, rev. 

den., 341 N.C. 418, 461 S.E. 2d 754 (1995), yet another Court of Appeals case, dealt with the 

burden of proof in Certificate of Need cases. Such cases are brought under their own statutory 

scheme, including a specific statutory section allowing for administrative appeals. See N.C.G.S. § 

131E-188(a). Obviously, this statutory scheme (and cases construing it) would not be 

determinative in matters dealing with deprivation of a license connected with the right to earn a 

living in the profession of one’s choice, nor would it operate to place the burden of proof on a 

citizen to “prove” he or she did not commit a crime. 

Accordingly, the issue of who has the burden of proof is this case is not controlled by 

Overcash. It is controlled instead by our Supreme Court. North Carolina courts have emphasized 

in multiple cases that “[t]he rule as to the burden of proof is important and indispensable in the 

administration of justice. It constitutes a substantial right of the party upon whose adversary the 

burden rests, and therefore it should be carefully guarded and rigidly enforced by the courts.” 

Tippite v. Atl. Coast Line R. Co., 234 N.C. 641, 644, 68 S.E.2d 285, 288 (1951). 

“The burden of proof” is a “‘substantive’ aspect of a claim.” Medtronic, Inc. v. Mirowski 

Family Ventures, LLC, 134 S. Ct. 843, 849, 187 L. Ed. 2d 703 (2014). Specific guidance on how 

North Carolina courts generally allocate the burden of proof in any dispute, including case in the 

administrative process, is found in Peace v. Empl. Sec. Com'n of N.C., 349 N.C. 315, 507 S.E.2d 

272 (1998). In Peace, the Supreme Court held that the burden of proof should be placed on the 

party attempting to show the existence of a claim or cause of action, and if proof of his claim 

includes proof of negative allegations, it is incumbent on him to do so [i.e., to make proof of 

such]. Peace, citing Johnson v. Johnson, 229 N.C. 541, 50 S.E.2d 569 (1948).1 The Peace Court 

continued: “In the absence of state constitutional or statutory direction, the appropriate burden of 

proof must be ‘judicially allocated on considerations of policy, fairness and common sense’.” 

Peace, citing Kenneth S. Broun, Brandis & Broun on North Carolina Evidence § 37 (4th ed. 1993). 

Here, Respondent asserts that Petitioner “committed” a crime. Petitioner never was 

convicted of that crime nor did he plead guilty to it. It must be remembered that this is an allegation 

that a citizen committed a crime, and not an implied consent offense such as a motor vehicle 

violation. “’[A] State must prove every ingredient of an offense beyond a reasonable doubt, and . 

                                                           
1 Peace, over a dissent, held that it was legally proper to place the burden of proof on a Petitioner in a state personnel 

case, a decision subsequently reversed by statute. 
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. . may not shift the burden of proof to the defendant' by means of a presumption.” State v. Smith, 

170 N.C. App. 461, 470, 613 S.E.2d 304, 312, 2005 N.C. App. LEXIS 1075, 20. Indeed, shifting 

the burden of proof to one charged with committing a crime flatly violates our State Constitution. 

Id. The constitutional seriousness of this issue is demonstrated by its enshrinement in our State 

Constitution’s Declaration of Rights: 

No person shall be convicted of any crime but by the unanimous verdict of 

a jury in open court. The General Assembly may, however, provide for other means 

of trial for misdemeanors, with the right of appeal for trial de novo. 

 

Constitution of North Carolina, Art I, Sec. 23.2 A “defendant had an absolute constitutional 

right to plead not guilty and be tried by a jury. N.C. Const. Art. I, § 24; State v. Boone, 293 N.C. 

702, 712-13, 239 S.E. 2d 459, 465 (1977). He should not and could not be punished for exercising 

that right. Id.” State v. Langford, 319 N.C. 340, 345, 354 S.E.2d 523, 526, 1987 N.C. LEXIS 1923, 

*9-10. Against this background, how can it be constitutional to place the burden of proof on a 

citizen that he or she had not committed a crime? The simple answer is that it cannot be. 

Particularly in the absence of a conviction, it is flatly unconstitutional for a non-judicial agency to 

determine that a citizen committed a crime, and then require that citizen to prove that he or she did 

not. Constitutionality, aside, this is the essence of “arbitrary and capricious” behavior that is 

specifically prohibited of all agencies, including this one. “Administrative agency decisions may 

be reversed as arbitrary or capricious if they are ‘patently in bad faith,’ or ‘whimsical’ in the sense 

that ‘they indicate a lack of fair and careful consideration.” Teague v. Western Carolina University, 

108 N.C. App. 689, 424 S.E.2d 684 (1993). 

Further, it is critical to note that what is involved in this case is the ability of a citizen to 

earn a living in his or her chosen profession. As our Constitution holds at Article I, Section 1: 

 

We hold it to be self-evident that all persons are created equal; that they are 

endowed by their Creator with certain inalienable rights; that among these are life, 

liberty, the enjoyment of the fruits of their own labor, and the pursuit of happiness. 

 

The “enjoyment of the fruits of their own labor” is the key provision here. “N.C. Const., 

Art. I, § 19… includes the right of the citizen to be free to use his faculties in all lawful ways; to 

                                                           
2 The unanimous jury verdict provision applies to both felonies and misdemeanors. State v. Pulliam, 184 N.C. 681, 

114 S.E. 394 (1922). 
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live and work where he will; to earn his livelihood by any lawful calling; to pursue any livelihood 

or vocation, and for that purpose to enter into all contracts which may be proper, necessary and 

essential to his carrying out these purposes to a successful conclusion.” State v. Ballance, 229 N.C. 

764, 51 S.E.2d 731 (1949). This is among the “fundamental provisions” of our State Constitution 

State v. Warren, 252 N.C. 690, 114 S.E.2d 660 (1960). 

 In this case, Respondent seeks not to enforce a fine for pollution or other environmental 

transgressions, as in Overcash. Rather, the Respondent seeks to bar Petitioner not from a mere 

individual job, as in Peace, but to bar Petitioner from working in his or her chosen profession in 

any capacity, perhaps forever – as well as forever branding him or her with the allegation of a 

criminal conviction. Polluting the environment (Overcash) is not a fundamental right. The right to 

seek and hold employment in one’s chosen profession, especially having been previously licensed 

in that profession, as Petitioner was, certainly is, under Article I, Section I of our State constitution 

– as is the right not to be required to prove non-commission of an alleged (yet un-adjudicated) 

crime in order to do so. Treants Enters., Inc. v. Onslow County, 83 N.C. App. 345, 350 S.E.2d 365 

(1986). 

In conclusion, there is no authority, including Overcash, requiring or even suggesting that 

the burden of proof here should be on the Petitioner to show non-commission of a crime. OAH 

precedent, multiple provisions of our State Constitution, fairness and common sense, and the 

draconian penalties proposed by Respondent collectively lead to the conclusion that the burden of 

proof here must be on that agency. 

 

November 26, 2019 

     

LAW OFFICES OF MICHAEL C. BYRNE 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 
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CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by E-File to: 

 

Ryan Haigh 

Special Deputy Attorney General 

North Carolina Department of Justice 

 

By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA

COUNTY OF COLUMBUS

MAURICE A. DEVALLE,

           Petitioner,

          v.

NORTH CAROLINA SHERIFFS’
EDUCATION AND TRAINING
STANDARDS COMMISSION,

           Respondent.
_____________________________

)
)
)
)
)
)
)
)
)
)
)
)

IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

19 DOJ 01619

CONSENT MOTION
TO ORDER RESPONDENT TO 
TURN OVER DOCUMENTS 
OBTAINED VIA REVIEW OF NCSHP
INTERNAL AFFAIRS FILE

NOW COMES, Respondent, North Carolina Sheriffs’ Education and Training 

Standards Commission ("Commission"), by and through counsel, Ryan Haigh, Special 

Deputy Attorney General, and states as follows:

1. Upon receiving the case file in this matter, numerous documents appeared to 

be illegible due to being copies of originals.

2. I endeavored to obtain clearer copies by seeking review of the original NCSHP 

internal affairs file on November 25, 2019, which appeared to be the source of 

the documents. (See memo attached) 

3. I was able to secure more legible copies, as well as a few documents that 

appeared to be relevant to the matter before this body, but had previously not 

been obtained. 

4. The Respondent endeavors to provide a copy of all of this material to opposing 

counsel. 

Filed Nov 27, 2019 11:40 AM Office of Administrative Hearings
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5. However, based upon the undersigned’s review of N.C. Gen. Stat. § 132.1.4, it 

appears as though the undersigned may be precluded from providing a copy 

of these records to opposing counsel without a court order. 

WHEREFORE, Respondent is seeking a Court order, ordering respondent to turn over 

records obtained via a review of Petitioner’s NCSHP Internal Affairs file related to the 

matter before this body. 

Respectfully submitted, this the 27th day of November, 2019.

JOSHUA H. STEIN
Attorney General

/s/ Ryan Haigh                     
Ryan Haigh
Special Deputy Attorney General
North Carolina Department of Justice
Post Office Box 629
Raleigh, North Carolina 27602
Telephone: (919) 716-6572
State Bar No. 43456
Email:  rhaigh@ncdoj.gov 
ATTORNEY FOR THE COMMISSION
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that a copy of the foregoing NOTICE OF 

APPEARANCE has been electronically filed using the Office of Administrative Hearings 

electronic filing system and duly served upon the Petitioner via electronic mail to the 

below-listed address: 

Michael C. Byrne
michael@mbyrnelawnc.com

506 Vineland Street
Whiteville, North Carolina  28472

This the 27th day of November, 2019.

/s/ Ryan Haigh                     
Ryan Haigh
Special Deputy Attorney General
ATTORNEY FOR THE COMMISSION
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STATE OF NORTH CAROLINA

COUNTY OF COLUMBUS

MAURICE A. DEVALLE,

           Petitioner,

          v.

NORTH CAROLINA SHERIFFS’
EDUCATION AND TRAINING
STANDARDS COMMISSION,

           Respondent.
_____________________________

)
)
)
)
)
)
)
)
)
)
)
)

IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

19 DOJ 01619

ORDER GRANTING RESPONDENT 
MOTION TO TURN OVER 
DOCUMENTS OBTAINED VIA 
REVIEW OF NCSHP INTERNAL 
AFFAIRS FILE

Upon consideration of Respondent’s “Motion to turn over documents obtained via 

review of NCSHP Internal Affairs File” the undersigned, GRANTS such Motion.

It is hereby ORDERED that Respondent shall turn over a copy of all materials 

obtained from Petitioner’s Internal Affairs file on November 25, 2019 to counsel for 

Petitioner forthwith. 

This the ___ day of November, 2019

_______________________

__________________
Administrative Law Judge

Filed Nov 27, 2019 11:41 AM Office of Administrative Hearings
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      FIRST MOTION IN LIMINE 

      )          (Discovery/Motion to Exclude) 

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 

 

COMES NOW the Petitioner through counsel, moving pursuant to 26 N.C.A.C. 3.0112 to exclude 

from evidence documents and witnesses from the Respondent which were disclosed to the 

Petitioner on Tuesday, November 26, 2019 and November 27, 2019, one working day prior to the 

trial of this action. 

 

1. Petitioner served discovery requests in this case on or about May 5, 2019, or approximately six 

months ago. 

2. This case is set for trial Tuesday, December 3. For practical purposes, that is one (1) work day 

from today’s date given the Thanksgiving Holiday and the weekend. 

3. On Tuesday, November 26, 2019, Petitioner was emailed some “supplemental” discovery 

responses. In much the same time frame, Respondent attempted to substantially supplement its list 

of witnesses in an “Amended” Prehearing Statement.  

4. This “Amended” Prehearing Statement was filed Tuesday, November 26, 2019. It contains no 

fewer than eight additional witnesses previously undisclosed to the undersigned: Captain John C. 

Morton; Retired 1st Sgt. Gerald L. Burton; Retired Captain Jeffrey O. Holmes; Sgt. Rodney W. 

Sawyer; Lt. Paul T. Clark; Retired Captain James H. Wingo, II; Retired Major Brian K. Regan; 

and Paul Nelson. 
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5. All of these witnesses, on information and belief, are or were affiliated with the North Carolina 

Highway Patrol. Petitioner was separated from the Highway Patrol in mid-2017. Obviously these 

witnesses would have been well-known to Respondent at the time this case was filed. There is no 

justification or excuse for Respondent failing to disclose these witnesses in a timely fashion and 

over a period exceeding six months from the service of discovery in this case. 

6. The same is true with the attempts to supplement Respondent’s discovery responses, also again 

served Tuesday, November 26, 2019. The undersigned has not yet even been able to ascertain what 

specific information is being supplemented; however, it appears to be a wholesale change from 

trying the matter with Sheriff’s Standards witnesses to attempting a wholesale re-litigation of 

Petitioner’s dismissal from the Highway Patrol. 

7. Worse still, at or about 2:30 PM on Wednesday, November 27, 2019, Respondent served yet 

another “Amended” Prehearing Statement, identifying yet another new proposed witness. This 

witness is Sirena Jones, identified as “Deputy Director of NCDOJ Sheriff’s Standards Division.” 

Thus, one full work day prior to the hearing, Respondent designates one of its own personnel as a 

witness – eleven months after the determination and more than six months after the service of 

discovery. Again, the failure to make timely discovery and the prejudice caused to the 

undersigned’s case is self-evident. 

8. Producing these documents and witnesses (particularly given the sheer volume of each) less than 

three work days before trial represents a significant failure to make timely discovery, and Petitioner 

asks that these documents and witnesses be excluded from evidence. Roane-Barker v. Southeast 

Hospital Supply, 99 N.C. App. 30; 392 S.E.2d 663 (1990) review denied, 328 N.C. 93, 402 S.E.2d 

418, 1991 N.C. LEXIS 63 (1991. 

9. At the time of the decision on Petitioner’s certification by the Respondent, the Petitioner’s just 

cause hearing had not yet occurred. The certification letter was issued January 28, 2019. The just 

cause hearing ended on April 9, 2019. Obviously, the Respondent did not consider either 

Petitioner’s just cause hearing or the testimony of the witnesses therein – as that testimony had not 

happened yet. Respondent, then, tries to bolster its case by introducing evidence Respondent itself 

failed to consider in making its decision. This it cannot do, for reasons of both fairness and due 

process to Petitioner. Thus, not only does this matter present drastically untimely disclosures, but 

an attempt to introduce evidence supporting the Respondent’s action that was not considered by 

the Respondent itself. A more obvious denial of due process and arbitrary and capricious behavior 
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could scarcely be imagined in the OAH context. Tully v. City of Wilmington, 370 N.C. 527, 810 

S.E.2d 208, 2018 N.C. LEXIS 65, 2018 WL 1124796. 

10. The proximity of the discovery failure prior to trial is a factor in determining the appropriate 

sanction. Hayes v. Browne, 76 N.C. App. 98, 331 S.E.2d 763 (1985), disc. rev. denied, 315 N.C. 

587, 341 S.E.2d 25 (1986) (sanctions appropriate when Petitioner failed to complete discovery 10 

days before trial); Bumgarner v. Raneau, 332 N.C. 624, 422 S.E.2d 545 (1995). Trial is next 

Tuesday. Again, this involves discovery served more six months ago, on a matter of critical 

importance to the case. Respondent’s action appealed from was undertaken in January 2019 – 

eleven months ago. Yet Respondent seeks at the last minute to introduce a tremendous amount of 

previously undisclosed material and witnesses into this trial. The prejudice to the undersigned’s 

case is self-evident. 

11. That many of these witnesses may have testified at Petitioner’s just cause hearing is immaterial. 

The undersigned was not the lawyer in that case, and the information at issue was not disclosed to 

the undersigned. Again, the prejudice to the undersigned’s case is self-evident. 

12. Moreover, the issue of Petitioner’s dismissal is not an issue in this case. The Respondent here is 

not alleging that Petitioner should or should not be dismissed from the Patrol. The Respondent is 

alleging that Petitioner committed a crime, and, additionally, lacks good moral character to serve 

in law enforcement.  

13. To that point, Petitioner has been employed with the county Sheriff (which is the certification at 

issue) for more than two years now. None of these witnesses have a scintilla of knowledge as to 

how Petitioner has conducted himself as a School Resource Officer in the intervening years since 

Petitioner’s termination from the Patrol. They are not competent to testify with respect to (a) his 

current moral character, or (b) his years of service as a School Resources Officer with the county 

sheriff. Indeed, any probative value the testimony of these surprise witnesses may have is 

substantially outweighed not only by the prejudice this late-identified information would cause to 

the undersigned’s case, but also by the well-established vengeful and punitive actions of the 

Highway Patrol generally towards its separated personnel – something, the undersigned alleges, 

well known to the OAH through its demonstrated refusal over periods of years to accept the 

judgments of this tribunal.  

14. The cases cited herein apply to the administrative process. Mount Olive Home Health Care 

Agency, Inc. v. North Carolina Dep’t of Human Resources, 78 N.C. App. 224, 336 S.E.2d 625 
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(1985). And, as Bumgarner holds, exclusion of evidence is a specifically authorized remedy when 

a party, as here, gives untimely discovery answers: 

Our Court of Appeals, as well as the federal courts with regard to the 

comparable federal rule, have, however, consistently held that the purpose 

behind Rule 26(e) is to prevent a party with discoverable information from 

making untimely, evasive, or incomplete responses to requests for 

discovery. See cases cited in Willoughby v. Wilkins, 65 N.C. App. 626, 

641, 310 S.E.2d 90, 99 (1983), disc. rev. denied, 310 N.C. 631, 315 S.E.2d 

697 (1984). The trial court not only has the inherent authority to regulate 

trial proceedings, but it has the express authority under Rule 37, “to impose 

sanctions on a party who balks at discovery requests.” Green v. Maness, 69 

N.C. App. 292, 299, 316 S.E.2d 917, 922, cert. denied, 312 N.C. 621, 323 

S.E.2d 922 (1984). 

 

Bumgarner at 630. 

15. The undersigned, in more than 15 years of personnel practice, cannot presently recall a 

situation where an agency attempted such a large, last-minute “supplement” to discovery 

and witness lists that had been outstanding for months. These actions represent a wholesale 

failure to make discovery in a timely fashion, and the only way to avoid the substantial 

resulting prejudice is exclusion of the witnesses and supplemented information from the 

contested case hearing.  

16. “One of the primary purposes of the discovery rules is to facilitate the disclosure prior to 

trial of any unprivileged information that is relevant and material to the lawsuit so as to 

permit the narrowing and sharpening of the basic issues and facts that will require trial.” 

American Tel. & Tel. Co. v. Griffin, 39 N.C. App. 721, 726, 251 S.E.2d 885, 888, 1979 

N.C. App. LEXIS 2562, 10-11. That Court continued, “To permit a party to refuse to 

disclose relevant factual information in this type of situation would serve to reinject the 

‘sporting element’ into trials and would utterly defeat the purposes” for which the 

discovery rules were enacted.  

17. Here, again, we have an agency that proposes more than six months after being served 

discovery and months after its Prehearing Statement amending that at the very last minute 

to bring in nine new witnesses and a presently unknown amount of additional evidence – 

including one of its own employees. Such conduct cannot stand. 
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WHEREFORE, Petitioner prays for an order that, at a minimum, sanctions Respondent for 

failure to make discovery by excluding the relevant material from evidence, and for such 

additional and further relief as the Court deems appropriate.  

 

 

November 26, 2019. 

     

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by OAH server to: 

Ryan Haigh 

Special Deputy Attorney General 

North Carolina Department of Justice 

 

November 26, 2019. 

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      SECOND MOTION IN LIMINE 

      )          (Witness Sequestration) 

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 

 

COMES NOW the Petitioner through counsel, moving and requesting pursuant to 26 N.C.A.C. 3, 

Rule .0121, as well as Rules .0114 and .0115, that all witnesses be excluded from the hearing room 

while this case is heard, in order to prevent their hearing the testimony of other witnesses, barring 

a designated agency representative and a representative for Petitioner. 

 

WHEREFORE, Petitioner prays that witnesses for the parties be excluded from the hearing room 

barring occasions when they are actually offering testimony in the hearing of the above-captioned 

contested case. Further, Petitioner prays that the Court seasonably instruct proposed witnesses in 

the requirements of OAH sequestration at the time of hearing. 

 

November 26, 2019. 

     

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Tel: (919) 865-2572 

NC Bar # 22690 
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CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document on Respondent, by OAH server to: 

Ryan Haigh 

Special Deputy Attorney General 

North Carolina Department of Justice 

 

November 26, 2019. 

 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

12/02/2019 3:58 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle,
          Petitioner,

v.

NC Sheriffs Education and Training 
Standards Commission,
          Respondent.

ORDER GRANTING RESPONDENT’S 
MOTION TO TURN OVER DOCUMENTS 

OBTAINED VIA REVIEW OF NCSHP 
INTERNAL AFFAIRS FILE

Upon consideration of Respondent’s Motion to Order Respondent to Turn Over 

Documents Obtained via Review of NCSHP Internal Affairs File, the undersigned 

GRANTS the motion. In the motion, Respondent indicates that it was able to secure 

more legible copies in addition to other relevant documents that had not been previously 

obtained. It is hereby ORDERED that Respondent shall turn over a copy of all materials 

obtained from Petitioner’s Internal Affairs file on November 25, 2019 to counsel for 

Petitioner forthwith.

This the 2nd day of December, 2019.  

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of 
Administrative Hearings sent the foregoing document to the persons named below at 
the addresses shown below, by electronic service as defined in 26 NCAC 03 .0501(4), 
or by placing a copy thereof, enclosed in a wrapper addressed to the person to be 
served, into the custody of the North Carolina Mail Service Center who subsequently 
will place the foregoing document into an official depository of the United States Postal 
Service:

Michael C Byrne
Self Employed
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov

Attorney For Respondent

Ryan Frank Haigh
North Carolina Department of Justice
rhaigh@ncdoj.gov

Attorney For Respondent

This the 2nd day of December, 2019.

JG
Jerrod Godwin
Administrative Law Judge Assistant
Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6700
Telephone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

02/27/2020 2:37 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle,
          Petitioner,

v.

NC Sheriffs Education and Training 
Standards Commission,
          Respondent.

ORDER TO FILE
PROPOSED FINAL DECISIONS

Respondent’s counsel indicated that transcripts were requested on December 
18, 2019 and that pursuant to the terms of the Transcript Request Form, such 
transcripts were to be delivered to the parties via regular delivery. Regular delivery, as 
indicated on the form, is “15 days from [the] last day of hearing via electronic means.” 
However, as of the date of this Order, the parties, nor OAH, has received the transcripts 
in this matter.

The parties are ORDERED to file Proposed Final Decisions on or before thirty 
(30) days from the date of the parties’ receipt of transcripts in this matter.

This the 27th day of February, 2020.  

ML
Melissa Owens Lassiter
Administrative Law Judge

- Doc. Ex. 944 -



CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of 
Administrative Hearings sent the foregoing document to the persons named below at 
the addresses shown below, by electronic service as defined in 26 NCAC 03 .0501(4), 
or by placing a copy thereof, enclosed in a wrapper addressed to the person to be 
served, into the custody of the North Carolina Mail Service Center who subsequently 
will place the foregoing document into an official depository of the United States Postal 
Service:

Michael C Byrne
Self Employed
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov

Attorney For Respondent

Ryan Frank Haigh
North Carolina Department of Justice
rhaigh@ncdoj.gov

Attorney For Respondent

This the 27th day of February, 2020.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N.C. Office of Administrative Hearings
1711 New Hope Church Road
Raleigh, NC 27609-6285
Phone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

03/12/2020 3:32 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle,
          Petitioner,

v.

NC Sheriffs Education and Training 
Standards Commission,
          Respondent.

AMENDED ORDER TO FILE 
PROPOSED FINAL DECISIONS

Upon review of the undersigned’s Order to File Proposed Final Decision, and the 
recent filing of both volumes of transcripts in this matter, with Volume I having been filed 
on March 6, 2020, and Volume II having been filed on March 12, 2020, the parties are 
ORDERED to file Proposed Final Decisions in this matter on or before April 14, 2020.

This the 12th day of March, 2020.  

ML
Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of 
Administrative Hearings sent the foregoing document to the persons named below at 
the addresses shown below, by electronic service as defined in 26 NCAC 03 .0501(4), 
or by placing a copy thereof, enclosed in a wrapper addressed to the person to be 
served, into the custody of the North Carolina Mail Service Center who subsequently 
will place the foregoing document into an official depository of the United States Postal 
Service:

Michael C Byrne
Self Employed
michael@mbyrnelawnc.com

Attorney For Petitioner

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov

Attorney For Respondent

Ryan Frank Haigh
North Carolina Department of Justice
rhaigh@ncdoj.gov

Attorney For Respondent

This the 12th day of March, 2020.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N.C. Office of Administrative Hearings
1711 New Hope Church Road
Raleigh, NC 27609-6285
Phone: 919-431-3000
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STATE OF NORTH CAROLINA

COUNTY OF WAYNE

Maurice A. DeValle,

           Petitioner,

          v.

NORTH CAROLINA SHERIFFS’ 
EDUCATION AND TRAINING
STANDARDS COMMISSION,

           Respondent.
_____________________________

)
)
)
)
)
)
)
)
)
)
)
)

IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

19 DOJ 01619

RESPONDENT’S PROPOSAL 
FOR DECISION

This case proceeded to hearing on December 3, 2019, before Administrative Law Judge 
Melissa Owens Lassiter, in Raleigh, North Carolina.  This case was heard after Respondent 
requested, pursuant to N.C.G.S. § 150B-40(e), designation of an Administrative Law Judge to 
preside at the hearing of a contested case under Article 3A, Chapter 150B of the North Carolina 
General Statutes.

APPEARANCES

Petitioner: Michael C. Byrne
Attorney for Petitioner
150 Preston Executive Center Drive
Suite 201
Cary, NC 27513

Respondent: Ryan Haigh
Attorney for Respondent
N.C. Department of Justice
Special Prosecutions and Law Enforecement Section
9001 Mail Service Center
Raleigh, North Carolina  27699-9001

ISSUES

Filed Mar 26, 2020 12:04 PM Office of Administrative Hearings

- Doc. Ex. 948 -



2

1. Whether Respondent’s proposed denial of Petitioner’s justice officer certification for 
the commission of the Class B misdemeanor offense of Willful Failure to Discharge 
his Duties, in violation of N.C.G.S. § 14-230, was supported by a preponderance of the 
evidence? 

2. Whether Respondent’s proposed denial of Petitioner’s justice officer certification for 
failing to meet the minimum standards for justice officer certification based upon his 
lack of good moral character was supported by a preponderance of the evidence?

APPLICABLE RULES and STATUTES

N.C.G.S. § 14-230
12 NCAC 10B .0204(d)(2)
12 NCAC 10B .0103(10)(b)
12 NCAC 10B .0301(a)(8)
12 NCAC 10B .0204(b)(2)

BASED UPON careful consideration of the sworn testimony of the witnesses presented at 
the hearing, the documents and exhibits received and admitted into evidence, and the entire record 
in this proceeding, the undersigned Administrative Law Judge makes the following FINDINGS 
OF FACT.

In making the FINDINGS OF FACT, the undersigned Administrative Law Judge has 
weighed all the evidence and has assessed the credibility of the witnesses by taking into account 
the appropriate facts for judging credibility, including, but not limited to, the demeanor of the 
witness, any interests, bias, or prejudice the witness may have, the opportunity of the witness to 
see, hear, know or remember the facts or occurrences, about which the witness testified, whether 
the testimony of the witness is reasonable, and whether the testimony is consistent with all other 
believable evidence in the case. 

FINDINGS OF FACT

1. Both parties are properly before this Administrative Law Judge, in that jurisdiction and 
venue are proper, both parties received notice of hearing, and that the Petitioner received 
by certified mail, the proposed denial letter (Respondent’s Exhibit 2), mailed by 
Respondent, the North Carolina Sheriffs’ Education and Training Standards Commission 
(hereinafter "the Commission"), on January 28, 2019.

2. The Commission has the authority granted under Chapter 17E of the North Carolina 
General Statutes and Title 12 of the North Carolina Administrative Code, Chapter 10B, to 
certify justice officers and to revoke, suspend, or deny such certification under appropriate 
circumstances, with valid proof of a rule violation.

- Doc. Ex. 949 -



3

3. Petitioner is an applicant for deputy sheriff certification through the Columbus County 
Sheriff’s Office where Petitioner began employment on or about August, 2017.

4. Respondent previously certified Petitioner via the Cabarrus County Sheriff’s Office where 
he served as a deputy sheriff from 1996 to 1998.

5. The North Carolina Justice Education and Training Standards Commission previously 
certified Petitioner through the Department of Public Safety / NC State Highway Patrol 
where he served as a trooper from November 25, 1998 through April 24, 2017. 

6. The NC State Highway Patrol (hereinafter “Patrol”), dismissed Petitioner after it was 
determined that he violated the Patrol’s policies with regard to truthfulness, neglect of duty, 
insubordination, and violation of rules establishing residence policies. 

7. Petitioner’s duty station with the Patrol was Wayne County, North Carolina.

8. In November 2016 it was Patrol policy that a trooper must live within 20 miles of his or 
her duty station. 

9. Respondent’s Exhibit 1, which was entered into evidence, notes that in February 15, 2015, 
Respondent requested to reside in Johnston County at 400 Hillside Drive. This residence 
was within the 20 mile requirement. This was approved.  Petitioner admitted during the 
internal affairs investigation that he never stayed, resided, or parked his patrol car at this 
residence.

10. Petitioner thereby submitted a falsified official document in the course of his duties with 
regard to his residency status.

11. In fact, Petitioner resided on Blue Ridge Road, in Southern Wake County. 

12. Petitioner’s residence was approximately 35 miles from the county line of Wayne County 
and approximately 44 miles from Troop C, District 2, District Office, in violation of Patrol 
policy at that time. 

13. Petitioner admitted that he violated Patrol policy in this regard.  

14. The State Highway Patrol Policy Manual, Directive H.1, paragraph XV provides that:

Members shall report for duty at the time and place required by assignment 
or orders and shall be capable of performing their duties. They shall be 
properly equipped and cognizant of information required for the proper 
performance of duty so that they can immediately perform their duties.

15. Pursuant to this rule, in November, 2016, Highway Patrol protocol required troopers not to 
call in as being on-duty until they reached their duty station. 
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16. In early 2016, Petitioner met with Captain Holmes, Lieutenant Finney and First Sergeant 
Gerald Burton (hereinafter “Burton”) to ensure that Petitioner understood that “he was to 
be where he was supposed to be and doing what he was supposed to be doing.”

17. Later that day, Burton, Petitioner’s direct supervisor, followed up with Petitioner and 
emphasized that this meant that Petitioner should be in Wayne County when he was 
supposed to be working.   

18. Petitioner later admitted to Internal Affairs for the Patrol that he understood he was 
supposed to be in Wayne County when working.

19. At no time was Petitioner granted permission while assigned to Wayne County to work 
from home while on-duty.  Petitioner never requested to do so.

20. On Friday, November 11, 2016, at approximately 2:53 P.M., Petitioner signed into the 
Highway Patrol CAD system as being on-duty from his residence in Wake County. 

21. Petitioner was at home and not dressed for work when he signed on as being on-duty at his 
duty station – Wayne County.

22. Captain Christopher Morton (hereinafter “Morton”), upon orders from superiors, went to 
Petitioner’s residence at approximately 7:00 P.M., and found Petitioner still present and 
out of uniform.

23. Petitioner acknowledged that the system was still showing him as on-duty.

24.  Petitioner alleged that he had attempted to sign off for the first time around 5:00 P.M., 
over two hours after he had claimed to be on-duty at his duty station. 

25. Petitioner admitted that during this two hour period he was lying in bed and showering, 
and had not been engaged in work-related activity. 

26.  Petitioner admitted that he had been at his residence, out of uniform, the whole day.

27. Petitioner, however, never called anyone on the Patrol for coverage or notified anyone that 
he was ill.

28.  Petitioner did actually sign-off without issue at approximately 7:35 P.M., immediately 
after Morton left his residence in Wake County.

29. Petitioner refused Morton’s request to have Petitioner come to Patrol, and stated that he 
wasn’t leaving his home. He instead questioned Morton’s leadership style and the legacy 
he was leaving at the Patrol. Morton was a superior in Petitioner’s chain of command at 
the time. 

30. Petitioner signed in to work eight days between September 22, 2016, and October 6, 2016.  

- Doc. Ex. 951 -



5

31. Petitioner claimed 767 miles driven during that period on his Weekly Reports of Daily 
Activity.

32. The Patrol fuel logs which keep track of vehicle mileage demonstrated that Petitioner had 
only driven 292 miles during that period.  

33. If Petitioner had merely driven to the Wayne County line from his residence in Wake 
County on eight days, it would have required a minimum of 560 miles.   Having driven a 
total of 292 miles, Petitioner could have made it to the Wayne County line and back only 
three times during these eight working days.

34. Petitioner was not present at his duty station in Wayne County during this period at times 
when he claimed that he was present and on-duty.

35. At no time did Petitioner contact Patrol troopers or superiors and let them know that he 
was not at his duty station and that he needed coverage. 

36. Petitioner admitted that on occasion he drove home for lunch and stayed at home for 
extended periods of time.  

37. Petitioner admitted that on multiple occasions he returned to his residence prior to the end 
of his shift and remained there for the remainder of his shift. 

38. Petitioner admitted that he signed on as on-duty and stayed home for his entire shift. 

39. Petitioner admitted that when he was on-duty at his residence he should have been in 
Wayne County.

40. Petitioner admitted this was a violation of Patrol policy. 

41. Petitioner admitted that time spent at his residence was nonetheless time that he claimed 
hours worked with the Patrol. 

42. Despite these hours spent at home while on-duty, Petitioner did not modify his time sheets 
accordingly by deducting this time from hours worked.

33. Petitioner attempted to justify these circumstances by stating that a “very, very small 
percentage” of his job duties involved being on patrol.  

43. However, Petitioner filled out weekly reports of daily activity and claimed that 
approximately 40% of his time was spent on patrol in Wayne County.

44. Additionally, for the period of eight days reviewed between September 22, 2016, and 
October 6, 2016, in which Petitioner was allegedly spending time on administrative duties, 
Petitioner only sent two emails - one of which was for fantasy football.  
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45. Petitioner was responsible for overseeing troopers that were his junior as part of his 
responsibilities as a supervisor.

46. The public was injured by Petitioner’s conduct.  The State paid Petitioner to perform duties 
in Wayne County when Petitioner was not in Wayne County, and accordingly could not 
perform those duties. Wayne County was deprived of his services. The public paid 
Petitioner for work that he did not fulfill.   Petitioner was also unable to provide training 
and support to troopers under his command in light of his absence from Wayne County.  
Petitioner’s conduct also created an inherent lack of trust and dispersion of the reputation 
of the Patrol, which is also a public injury.

47. Transcripts of Petitioner’s statements to Patrol Internal Affairs on November 15, 2016, 
November 18, 2016, and March 27, 2017, corroborate testimony regarding Petitioner’s 
former admissions.  They also provide substantial statements of Petitioner made closer in 
time to the events in question, shedding light on facts that Petitioner allegedly no longer 
recalls. 

48. Petitioner’s conduct while testifying demonstrated a lack of candor and veracity with 
regard to his statements.  In fact, the record demonstrates that Petitioner feigned lack of 
memory, or confusion when Respondent sought answers to questions about 2016, even 
after his recollection was refreshed with his prior statements.  In contrast, Petitioner readily 
recollected circumstances from this period when questioned by his own counsel without 
having to review any materials.  This demonstrates a profound lack of candor and 
truthfulness on the part of Petitioner.

49.  The foregoing demonstrates that his lack of truthfulness remains an issue.

BASED ON the foregoing findings of fact, the undersigned makes the following:

CONCLUSIONS OF LAW

1. The parties are properly before the undersigned Administrative Law Judge and jurisdiction 
and venue are proper. 

2. The Office of Administrative Hearings has personal and subject matter jurisdiction over 
this contested case.  The parties received proper notice of the hearing in this matter.  To 
the extent that the Findings of Facts contain Conclusions of Law, or that the Conclusions 
or Law are Findings of Fact, they should be so considered without regard to the given 
labels.

3. The party with the burden of proof in a contested case must establish the facts required by 
N.C.G.S. § 150B-23(a) by a preponderance of the evidence.  N.C.G.S. § 150B-29(a).  The 
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administrative law judge shall decide the case based upon the preponderance of the 
evidence.  N.C.G.S. § 150B-34(a).

4. Petitioner has the burden of proof in the case at bar. Overcash v. N.C. Dep't. of Env't & 
Natural Res., 172 N.C. App 697, 635 S.E.2d 442  (2006).

5. Respondent, pursuant to 12 NCAC 10B .0204(d)(2), has authority to deny certification of 
a criminal justice officer when the Commission finds that the applicant has committed a 
Class B misdemeanor within five years.  

6. 12 NCAC 10B .0103(10)(b) states that a Class B Misdemeanor means an act committed or 
omitted in violation of any common law, criminal statute or criminal traffic code of this 
State which is classified as a Class B Misdemeanor as set forth in the “Class B 
Misdemeanor Manual” as published by the North Carolina Department of Justice. 

7. Willfully failing to discharge duties, in violation of North Carolina General Statute § 14-
230, is a Class B Misdemeanor according to the “Class B Misdemeanor Manual.”

8. The essential elements of the offense of willfully failing to discharge duties are: (1) that 
the defendant was an official of a State institution, (2) that he willfully failed to discharge 
the duties of his office, and (3) that injury to the public resulted. State v. Birdsong, 325 
N.C. 418, 384 S.E.2d 5 (1989).

9. The role of being a Patrol officer satisfies the first element of the offense. See, e.g., State 
v. Fesperman, 264 N.C. 160, 141 S.E.2d 255 (1965); State v. Teeter, 264 N.C. 162, 141 
S.E.2d 253 (1965); State v. Stogner, 264 N.C. 163, 141 S.E.2d 248 (1965); State v. Hord, 
264 N.C. 149, 141 S.E.2d 241 (1965).

10. The facts tend to show that Petitioner’s duties required him to be present in Wayne County 
when on-duty, as that was his duty station.  In early 2016, numerous superiors emphasized 
this fact to Petitioner.  Between September 22, 2016 and November 11, 2016, failed to 
leave his home and report to his duty station on numerous occasions.  Thus, Petitioner 
willfully failed to discharge his duties.

11. The facts further show that Petitioner, nonetheless, claimed that he worked during these 
periods and received compensation for his alleged working hours. The State was therefore 
deprived of the services for which it subsequently paid Petitioner based upon his false 
assertions, and Wayne County was deprived of his Patrol services.   This amounts to injury 
to the public. 

12. Accordingly, competent evidence was presented to support Respondent’s contention that 
Petitioner committed the crime of willfully failing to discharge duties, in violation of North 
Carolina General Statute § 14-230.
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13.  Respondent, pursuant to 12 NCAC 10B .0204(b)(2), has the authority to, and is required 
to, deny  the certification of a criminal justice officer when he or she has been found to 
have failed to maintain any of the employment or certification standards required by 12 
NCAC 10B .0300.

14.  One of these minimum standards of employment is that the applicant be of good moral 
character pursuant to 12 NCAC 10B 0301(a)(8).

15. Good moral character has been defined as “honesty, fairness, and respect for the rights of 
others and for the laws of the state and nation.” In re Willis, 288 N.C. 1, 10, 215 S.E.2d 
771, 779 (1975), appeal dismissed, 423 U.S. 976, 96 S. Ct. 389, 46 L. Ed. 2d 300 (1975). 

16. Petitioner was not honest when he alleged on his time sheets that he was performing his 
duties as a trooper assigned to Wayne County, when in fact he was at home in Wake 
County.  It was not fair that he was paid for these hours. He did not respect the rights of 
those members of Wayne County who are entitled to law enforcement protection – rights 
which he was sworn to protect. He certainly did not uphold the laws of this State as a Patrol 
officer while being present at home.

17. In the present matter, an individual submitted false time and mileage sheets, thereby 
defrauding the State, falsely claimed to have been actively serving members of the 
community, and yet still is bold enough to argue that he is in possession of good moral 
character.

18. Although not alleged to have committed the felony of obtaining property by false pretenses, 
the fact that Petitioner submitted false time sheets purporting to accurately reflect the hours 
he worked, that the State was deceived by these false reports, and that Petitioner thereby 
obtained compensation to which he was not entitled, certainly satisfies the elements of this 
crime.

19. Generally, isolated instances of conduct are insufficient to properly conclude that someone 
lacks good moral character. In Re Rogers, 297 N.C. 48, 59, 253 S.E. 2d 912, 919 (1979).

20.  In Petitioner’s case, the aforementioned conduct did not occur one time.  It was a scheme 
which Petitioner carried out over the course of weeks or months, even after being cautioned 
about such conduct by his superiors. 

21. Moreover, Petitioner has not established that he has restored or regained his good moral 
character.  In fact his profound lack of candor and truthfulness while testifying under oath 
demonstrates that truthfulness is still a challenge for Petitioner.

- Doc. Ex. 955 -



9

22. Petitioner did not offer substantial evidence that he possesses the good moral character 
required of a justice officer. 

23. Therefore, competent evidence was presented to support Respondent’s contention that 
Petitioner lacks the required good moral character to satisfy the minimum standards 
required to be certified as a justice officer. 

PROPOSED ORDER

Based on the foregoing Findings of Fact and Conclusions of Law, it is proposed that 
Respondent DENY Petitioner’s justice officer certification for a period of not less than five (5) 
years for the commission of the Class B Misdemeanor offense of Willful Failure to Discharge his 
Duties, in violation of N.C.G.S. § 14-230, and that Respondent INDEFINITELY DENY 
Petitioner’s justice officer certification because he lacks the good moral character required of a 
justice officer. 

NOTICE

The agency making the final decision in this contested case is required to give each party 
an opportunity to file exceptions to this Proposal for Decision, to submit proposed Findings of 
Fact, and to present oral and written arguments to the agency.  N.C.G.S. § 150B-40(e).

The agency that will make the final decision in this contested case is the North Carolina 
Sheriffs’ Education and Training Standards Commission.

This the ____ day of __________________, 2020.

Melissa Owens Lassiter
Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that a copy of the foregoing PROPOSAL FOR 
DECISION has been electronically filed using the Office of Administrative Hearings electronic 
filing system and duly served upon Petitioner’s counsel via same to the address below: 

Michael C. Byrne
mbyrne@mbyrnelawnc.com

This the 26th day of March, 2020.

JOSHUA H. STEIN
Attorney General

/s/ Ryan F. Haigh
Ryan F. Haigh
Special Deputy Attorney General
ATTORNEY FOR THE COMMISSION
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STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

19DOJ01619

COUNTY OF WAKE

MAURICE A. DEVALLE, )
)

Petitioner, )
)     

v.                                 )
)               PETITIONER’S PROPOSED  

NORTH CAROLINA SHERIFF’S )     DECISION
EDUCATION AND )
TRAINING STANDARDS )
COMMISSION, )

)
)

Respondent. )

Following Petitioner’s request for an administrative hearing, this matter came to be heard at the 

Office of Administrative Hearings in Raleigh, North Carolina on December 3-4, 2019.

APPEARANCES

Petitioner: Michael C. Byrne
Law Offices of Michael C. Byrne
150 Fayetteville Street, Suite 1130

            Raleigh, NC 27601

Respondent: Ryan F. Haigh
Assistant Attorney General
Post Office Box 629
Raleigh, NC 27602

Filed Apr 15, 2020 8:00 AM Office of Administrative Hearings
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WITNESSES

Called by Petitioner: Petitioner, Stedman Jody Greene, Jeremiah Johnson

Called by Respondent: Sirena Jones, Petitioner, Gerald Burton, John Christopher Morton, James 
Wingo, 

PRELIMINARY MATTERS

1. Petitioner made a motion to exclude witnesses from the hearing room, which the Court 
granted. 

2. The Court granted an exclusion of evidence motion based on failure to timely produce 
documents in discovery.

ISSUE

Whether Respondent properly found probable cause to deny Petitioner’s certification as a deputy 

sheriff for lack of good moral character on the basis that Petitioner committed the Class B 

misdemeanor of “Willful Failure to Discharge Duties” in violation of N.C.G.S. Chapter 14-230

BURDEN OF PROOF

The parties having briefed the issue, the Court finds it both appropriate and legally correct to place 

the burden of proof on the Respondent, as Petitioner is currently certified as a law enforcement 

officer in North Carolina and this case involves an allegation that Petitioner committed a crime for 

which he has never been charged, convicted, pleaded guilty, or otherwise found responsible for. 

PARTY REPRESENTATIVES

The Petitioner’s party representative per the sequestration order was Petitioner. The Respondent’s 

was Sirena Jones. 

FINDINGS OF FACT

In making the Findings of Fact, the undersigned has weighed all the evidence and assessed the 
credibility of the witnesses.  The undersigned has taken into account the appropriate factors for 
judging credibility of witnesses, including but not limited to the demeanor of the witness, any 
interests, bias, or prejudice the witness may have.  Further, the undersigned has carefully 
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considered the opportunity of the witness to see, hear, know or remember the facts or occurrences 
about which the witness testified, whether the testimony of the witness is reasonable, and whether 
the testimony is consistent with all other believable evidence in the case.  After careful 
consideration of the sworn witness testimony presented at the hearing, the documents and exhibits 
admitted into evidence, and the entire record in this proceeding, the undersigned makes the 
following FINDINGS OF FACT:

FINDINGS OF FACT

Petitioner, a certified law enforcement officer in North Carolina, served for nearly 20 years with 

the North Carolina Highway Patrol. Up until the incidents that comprise the Respondent’s 

evidence in this case, Petitioner’s service with the Patrol appears to have been largely distinguished 

and discipline free. The evidence in this hearing demonstrated that Petitioner’s superiors were 

generally aware of Petitioner’s residential status and raised few or no complaints until the issue 

arose in the media. T. 1, 253-254.

After media reports surfaced that Petitioner was living in Wake County, North Carolina while his 

duty station was in Wayne County, North Carolina, the Highway Patrol conducted an internal 

investigation. Ultimately, Petitioner was dismissed from employment for several violations of 

Patrol policies. Notably, the Highway Patrol in terminating Petitioner did not find that Petitioner 

committed the criminal offense of Willful Failure to Discharge Duties in violation of N.C.G.S. 

14.-230, though it did find Petitioner violated Patrol policies with respect to his duties.

Petitioner grieved his dismissal and the Office of Administrative Hearings ultimately found just 

cause to uphold Petitioner’s termination from the Highway Patrol. The issue of whether Petitioner 

was properly dismissed from the Highway Patrol is not before this Tribunal.

The offense described in N.C.G.S. 14-230 section has two components: (1) That the defendant be 

an official of a State institution, and (2) that he willfully fail to discharge the duties of his office; 

additionally, injury to the public is a judicially recognized element of the crime. State v. Birdsong, 

325 N.C. 418, 384 S.E.2d 5 (1989). Specifically, injury to the public must occur as a consequence 

of the omission, neglect or refusal. State v. Rhome, 120 N.C. App. 278, 462 S.E.2d 656 (1995).
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The Tribunal specifically finds as facts that Petitioner has never been convicted of the crime of 

“neglect of duty,” nor has he pleaded guilty to it. Petitioner has never been found civilly 

responsible for any such crime. Petitioner has never been charged, arraigned, or been indicted by 

a grand jury for the crime Respondent alleges he committed. T. 1, 59-60.

The allegation that Petitioner committed the crime alleged arose following an investigation by an 

employee of Respondent, Sirena Jones, when Petitioner sought certification as a deputy sheriff. 

Since 2017, Petitioner has served as a deputy sheriff school resource officer at East Columbus 

High School.

Sirena Jones has no background in law enforcement or legal areas. She has no law degree. She has 

never served as a law enforcement officer, including as a deputy sheriff. She has never taken Basic 

Law Enforcement Training. Her college degree was in sociology with a minor in criminal justice.

In the course of conducting her investigation regarding Petitioner’s fitness to serve as a deputy 

sheriff, Jones did not interview the sheriff under whom Petitioner serves. She did not interview 

Petitioner’s supervisor. Q. “Did you interview anybody with respect to how my client has 

discharged his duties as a deputy sheriff at all?” A. “No.” T. 1, 56-57. 

Despite agreeing that interviewing persons with knowledge is one of the primary methods by 

which an investigator would find facts, Jones did not conduct any interviews before making her 

report to Respondent’s Probable Cause Committee, which ultimately led to the allegation that 

Petitioner committed a criminal offense. T. 1, 57-58. In addition to failing to interview Petitioner’s 

supervising sheriff and school principal, Jones did not interview Petitioner himself. T. 1, 58-59. 

Ultimately, Jones admitted that she interviewed no one in the course of her investigation, including 

any persons having knowledge of how Petitioner performed his duties as a deputy sheriff. T. 1, 56. 

Indeed, during the hearing, Respondent failed to put on any evidence at all regarding Petitioner’s 

performance of his duties as a deputy sheriff, or any evidence concerning activities that took place 

at a time more recent than 2016, which was almost four years ago at the time of the hearing.

When Jones wrote her report for the Respondent’s Probable Cause Committee, she was essentially
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writing what someone else said in the Highway Patrol’s Internal Affairs report, by her own 

admission. Likewise by her own admission, the statements in her report were not the result of an 

independent investigation by Jones herself. T. 1. 57. This included her findings regarding 

Petitioner’s time slips versus his hours worked, as Jones could not confirm that she actually 

reviewed the time slips at issue. T. 1, 57.  These time slips were admitted to attempt to bolster 

Respondent’s case that Petitioner was untruthful; however, this information was never submitted 

to the Respondent nor considered by the Respondent in connection with its probable cause 

determination.

Jones, at hearing, was unable to state the elements of the crime of “neglect of duty.” T. 1, 63.

Jones was unable to state what Petitioner’s job was when he was employed by the Highway Patrol. 

T. 1, 65. She was likewise unable to state whether his job duties included regularly responding to 

calls. T. 1, 65. When asked how she could claim that Petitioner neglected his duties to the extent 

of committing a crime if she does not know the duties that a Highway Patrol sergeant performed, 

Jones replied, “That was the finding of the Highway Patrol.” T. 1, 65. However, as noted, at no 

time did the Highway Patrol find that Petitioner committed a crime; rather, it found that Petitioner 

violated Highway Patrol policies. 

Jones, at hearing, was unsure which file she had reviewed in connection with her investigation of 

Petitioner. She initially stated that she reviewed an “SBI” file, only to correct herself after being 

led by Respondent’s counsel that she reviewed a Highway Patrol investigative file.

Despite admitting that Petitioner had been working as a deputy sheriff for two and a half years, 

Jones had no knowledge of what Petitioner did while working in that position. T. 1, 67.  She had 

no information at all about Petitioner that was less than four years old. T 1, 56.

James Wingo, a retired member of the Highway Patrol, testified for Respondent in reference to the 

mileage and travel data referenced above.1 Wingo had never discussed any of this information with 

Petitioner or asked him about it.. T, 1, 177. Jones never interviewed Wingo in the course of her 

1 The fuel logs (Exhibit 20) were not entered by Petitioner. T. 1, 172-173.
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investigation and none of the information Wingo testified to was shared with or considered by 

Respondent’s Probable Cause Committee, and likewise is not reference in the Probable Cause 

memorandum. T. 1, 167-168. Wingo testified that he did not have any firsthand knowledge as to 

how Petitioner conducted himself in terms of truthfulness or conformance with policies during his 

service as a deputy sheriff in Columbus County. T. 1, 168-169.

Multiple witnesses testified regarding Petitioner’s dismissal from the Patrol. None of these 

witnesses were interviewed by Jones or any person employed with Respondent as a part of 

Respondent’s investigation. None of these witnesses alleged that Petitioner committed the crime 

of “Willful Neglect of Duties” in violation of N.C.G.S. 14-230. None of these witnesses had any 

knowledge of Petitioner’s conduct during his two and half (at the time) years of service in the 

position for which he is seeking certification. None of these witnesses testified that Petitioner 

lacked good moral character, either generally or to serve as a deputy sheriff in the State of North 

Carolina. It is again notable that none of these witnesses were interviewed by any investigator or 

employee of Respondent prior to Respondent finding probable cause that Petitioner committed a 

crime.

While at least one witness testified that he visited Petitioner at home when he was “checked in” 

on duty and found him in street clothes, there was no surveillance presented to demonstrate that 

Petitioner was not actually working while he was at home or was not doing Patrol work when he 

claimed to be doing so.

The Highway Patrol witnesses were consistent in testifying that most of Petitioner’s duties could 

be accomplished remotely. As to those that could not be, no witness testified as to a finding that 

Petitioner failed to complete any of those duties as expected.

No witness testified that as a direct result of Petitioner’s actions, any task went undone or any call 

went unanswered. There was no competent evidence produced of actual injury to the public caused 

by Petitioner’s actions while employed by the Highway Patrol, and all the evidence produced 

regarding Petitioner’s service as a deputy sheriff, which was notably more recent, was that 

- Doc. Ex. 963 -



Petitioner performed that service commendably and meeting all expectations of his superiors. See, 

e.g., T 1, 250-252.

Steadman Jody Greene is the Sheriff of Columbus County, Whiteville, North Carolina.  Petitioner 

works for Sheriff Greene as a deputy in the capacity of the school resource officer. In this capacity 

Petitioner is armed with both lethal and non-lethal weapons. T. 1, 31. Petitioner serves at the 

pleasure of the Sheriff. T. 1, 32. Sheriff Greene, who had been hospitalized, left the hospital to 

testify on behalf of Petitioner on the day of the hearing. T. 1, 30.

Sheriff Greene was aware that Petitioner has been dismissed from the Highway Patrol as Petitioner 

had informed him of it. When asked, Sheriff Greene was satisfied that Petitioner had good moral 

character T. 1, 32. Sheriff Greene stated that he had special trust and confidence in Petitioner 

because of the importance of the school resource officer position today. T. 1, 32-33.

Sheriff Greene testified that if Petitioner was unable to serve as a deputy, it would negatively 

impact his force, and that he was satisfied that Petitioner had performed his duties “above and 

beyond:” 

Like I said, that's why I'm sitting here today to tell y'all how important this man is to my 
agency, what he does for us.
Q. And you recommend him to serve with no hesitation whatsoever?
A. None whatsoever. None.
Q. And you are perfectly satisfied with the way he's performed his duties?
A. Above and beyond.

T. 1, 34.

Based on Petitioner’s service as a deputy sheriff, Sheriff Greene had no hesitation as to Petitioner’s 

truthfulness or ability to tell the truth. T. 1, 38.

Jeremiah Johnson is principal at East Columbus High School in Lake Waccamaw, North Carolina. 

T. 1, 233. Johnson knows Petitioner in two capacities. Petitioner serves as East Columbus High 

School’s school resource officer, and he also serves as an assistant football coach and track coach. 

Id. 
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Petitioner, as noted, has served as a school resource officer at East Columbus High School since 

2017. Johnson has the opportunity to watch Petitioner perform those duties “every day” that school 

is in session. T. 1, 233.

Johnson stated that Petitioner in his duties as a school resource officer was “dedicated to the school, 

dedicated to the students, dedicated to the staff. He comes to school -- comes to work every day, 

is there to serve and protect. He's part of my administrative team. He's almost my right-hand man.” 

T 1, 234.

When asked whether he had had an opportunity to form an opinion as to Petitioner’s character, 

Johnson said that he had: “He is an awesome person. He is an awesome man. And I'm not just 

saying that for me. I'm saying that for my kids at my school.” T 1, 234. When asked whether 

Petitioner had ever committed any act that would cause Johnson to doubt Petitioner’s capacity to 

be truthful, Johnson answered, “No.” Id. Q. “And to be clear, is there any doubt in your mind 

based upon what you observed that Deputy DeValle lacks the character to serve in the role he is 

serving at your institution?” A. “He does not lack that character.” T. 1, 239.

Johnson testified that he would not have permitted Petitioner to serve as an assistant football coach 

and track coach, in addition to serving as a school resource officer, if he had any doubts about 

Petitioner’s character. T. 1, 235.

If Petitioner was no longer able to serve East Columbus as a school resource officer, Johnson said, 

the lack of Petitioner’s presence would make the school less safe. T. 1, 236. Johnson also spoke of 

the strong professional bond that exists between himself as principal and Petitioner as the school 

resource officer. Id. Q. “And in terms of interaction with the students, would that suffer if he was 

not able to be there?” A. “Tremendously, it would. Like I said, these kids, they look up to him.” T 

1, 239.

Johnson stated that Petitioner was the best of the school resource officers he had worked with. Q. 

In your experience working with SROs, has any other predecessor been able to do that better? A. 
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No. He does -- he's done it the best, and I've worked and trained many SROs as a school 

administrator.” T 1, 239.

Johnson completed his testimony by describing an event where Petitioner intervened to help a 

student stay in school after a traumatic family event. That student recently signed a letter of intent 

to play college football. T. 1, 240. Johnson also testified to examples of Petitioner helping othe 

students and concluded: “He's bought shoes for kids. He's given them their lunch. He's given them 

their food. You know, we all -- he's where he -- he's where he belongs.” T. 1, 240

No one from the Respondent, including Jones, ever contacted Johnson regarding Petitioner’s 

performance of his duties as a school resource officer, his character, or anything else. T. 1, 238.

Respondent’s counsel asked no questions of Johnson. T. 1, 241.

Petitioner admitted that he violated Highway Patrol policy on establishing a residency outside the 

county in which his duty station was assigned. T. 1, 214. However, this policy violation was 

unrelated tor the reasons the Respondent acted in this case. T. 1, 215.

Petitioner also admitted that he violated Highway Patrol policy by checking in for duty at times 

before he arrived at his duty station. T. 1, 216.

Petitioner consistently denied violating the Highway Patrol’s policy on truthfulness. Petitioner 

admitted that he violated Patrol policy and was fired for it; however, Petitioner vehemently denied 

committing any crime. T. 1, 257-258. Petitioner confirmed that he had never been charged with, 

tried for, indicted for, convicted of, or pleaded guilty to any criminal offense in connection with 

his dismissal from the Patrol. T. 1, 258-259.

Petitioner testified that Respondent’s finding of probable cause that he committed the crime of 

“Willful Neglect of Duties” occurred more than two years after the conduct giving rise to the 

offense, i.e., after the expiration of the statute of limitation for the criminal offense. T. 1, 259. 

Respondent’s witnesses did not contest this evidence. 
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When asked who would have a better knowledge of his moral character, Ms. Jones or the persons 

he has worked with in Columbus County, Petitioner answered, “It's not even close. It's the people 

I've worked with for the last two and a half years that's seen who I am as a person that's been with 

me on a daily basis.” T. 1, 261-262. These are persons, again, whom neither Ms. Jones nor any 

other employee of Respondent spoke to in connection with Respondent’s investigation of 

Petitioner. T. 1, 262.

CONCLUSIONS OF LAW

Based on the Findings of Fact the undersigned makes these Conclusions of Law:

1. Both parties are properly before this Administrative Law Judge. Jurisdiction and venue are 

proper and both parties received proper notice of the hearing.

 

2. The North Carolina Sheriffs’ Education and Training Standards Commission (hereafter the 

Commission) has certain authority under Chapter 17E of the North Carolina General Statutes and 

Title 12 of the North Carolina Administrative Code, Chapter 10B, to certify justice officers and to 

suspend, revoke or deny certification under appropriate circumstances with valid substantial proof 

of a rule violation.

 

3. 12 NCAC 10B.0301(a)(8) requires that justice officers certified in North Carolina shall be of 

good moral character.

 

4. The totality of the evidence demonstrates that Petitioner has been a person of good moral 

character and a dedicated professional law enforcement officer in North Carolina for many years. 

The evidence regarding Petitioner’s two and a half years of service as a deputy sheriff is nothing 

but strongly commendable both of that service and of Petitioner’s character while engaging in that 

service. Both the country sheriff and the principal where Petitioner works were of the opinion not 

only that Petitioner was of good moral character, but that his absence would actually be harmful 
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to the students of East Columbus High School and to the sheriff’s force, and would make the 

school less safe.

 

5. Moral character is a vague and broad concept. E.g. Jeffrey Royall v. N.C. Sheriffs’ Education 

and Training Standards Commission, 09 DOJ 5859; Jonathan Mims v. North Carolina Sheriff’s 

Education and Training Standards Commission, 02 DOJ 1263, 2003 WL 22146102 at page 11-12 

(Gray, ALJ) and cases cited therein. See Mims at page 11.

 

6. The United States Supreme Court has described the term “good moral character” as being 

“unusually ambiguous.” In Konigsberg v. State, 353 U.S. 252, 262-63 (1957), the Court explained:

The term good moral character ... is by itself ... unusually ambiguous. It can be defined in an almost 

unlimited number of ways for any definition will necessarily reflect the attitudes, experiences, and 

prejudices of the definer. Such a vague qualification, which is easily adapted to fit personal views 

and predilections, can be a dangerous instrument for arbitrary and discriminatory denial ... 

(emphasis added).

 

 7. Police administrators, officers and others have considerable differences of opinion as to what 

constitutes good moral character. Royall at page 13; Mims, supra. at page 12, Conclusion of Law 

12. In Mims, the Respondent Commission offered the testimony of someone who claimed to be 

knowledgeable regarding moral character; he testified that there are six components to good moral 

character of law enforcement officers: trustworthiness, respect, responsibility, fairness, citizenship 

and being a caring individual. Mims, page 7 at Finding of Fact 48. Here, no witness testified to the 

opinion that Petitioner lacked any of these qualities, and in the two witnesses with the most direct, 

comprehensive, and recent knowledge of Petitioner testified at length as to his trustworthiness, 

responsibility, and being a caring individual.

 

8. Because of these concerns about the flexibility and vagueness of the good moral character rule, 

any suspension or revocation of an officer’s law enforcement certification based on an allegation 

of a lack of good moral character should be reserved for clear and severe cases of misconduct. 

Royall, supra at 14, Mims, supra. at page 12 and 13.
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9. Generally, isolated instances of conduct are insufficient to properly conclude that someone lacks 

good moral character. See Royall, supra.; In Re Rogers, 297 N.C. 48, 58 (1979) (“whether a person 

is of good moral character is seldom subject to proof by reference to one or two incidents.”); Daniel 

Brannon Gray v. N.C. Sheriffs Education and Training Standards Commission, 09 DOJ 4364 

(March 15, 2010; May, ALJ).

 

10. Under In Re Rogers, an instance of conduct amounting to poor judgment, especially where 

there is no malice or bad faith, would not ordinarily rise to the high level required to reflect a lack 

of good moral character. Here, Petitioner admitted violating Patrol policy in more than one manner, 

and admitted that he was terminated for doing so. There is no question that Petitioner used poor 

judgment. However, Petitioner’s superiors were widely aware, per the evidence, of Petitioner’s 

living arrangements. There was no affirmative testimony of failure to perform duties in such a 

manner that caused malefactors to go unpunished or any member of the public to be either 

endangered or unserved.

 

12. Police officers and others make occasional honest mistakes and sometimes exercise poor 

judgment. Royall supra at 15; Andreas Dietrich v. N.C. Highway Patrol, 2001 WL 34055881, 00 

OSP 1039 (August 13, 2001, Gray, ALJ), (“Ideally, it is desired that law enforcement officers be 

near perfect; however, that is not a realistic standard”).

13. In reviewing the evidence where character is “a direct issue in the case”, 1 Brandis on North 

Carolina § 102, opinion testimony is much more freely admitted, both, to show good character and 

bad. Our Supreme Court has concluded: “In such cases, character may be proved, not only by 

reputation, but also by the opinions of witnesses who have first hand knowledge of it and by 

specific good or bad acts of the person whose character is in question.” State v. Taylor, 309 NC 

570, 576 (1983). All persons who had first hand knowledge of Petitioner’s character, and expressed 

an opinion on it, praised Petitioner unreservedly.

14. The Tribunal concludes that Petitioner has good moral character generally and is fully fit to 

serve as a deputy sheriff in North Carolina.
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15. The offense described in 14-230 has two components: (1) That the defendant be an official of 

a State institution, and (2) that he willfully fail to discharge the duties of his office; additionally, 

injury to the public is a judicially recognized element of the crime. State v. Birdsong, 325 N.C. 

418, 384 S.E.2d 5 (1989). Injury to the public must occur as a consequence of the omission, neglect 

or refusal. State v. Rhome, 120 N.C. App. 278, 462 S.E.2d 656 (1995). The statute appears to be 

intended to address behavior by public officials that was “willful and corrupt.” Battle v. Rocky 

Mount, 156 N.C. 329, 72 S.E. 354, 1911 N.C. LEXIS 183

16. It is undisputed that none of the traditional methods of imputing criminal liability to a citizen 

exist in this case. Petitioner was never charged with or indicted for this crime, or tried for it. He 

was never convicted of or pleaded guilty to it (or any lesser included offense that may exist), and 

he was never found civilly responsible for this criminal offense by any court proceeding.

17. That Petitioner was dismissed from the Patrol and that dismissal was upheld by this Office 

does not swing the matter in favor of Respondent. The issue of whether a person was dismissed 

for just cause, here for violations of policy, is quite different in terms of determining whether a 

citizen committed a criminal offense. If it did, any person who challenged his or her dismissal 

could, assuming they were a licensed individual, by doing so potentially expose themselves to 

criminal liability. Such a situation is untenable and antithetical to the very due process this Office 

exists to provide.

18. A problematic aspect of the case arises at the outset, given that the statute of limitations for 

this criminal offense, a misdemeanor, is limited to two years under N.C.G.S 15-1. The events 

which Respondent contends to be a crime took place in 2016. The Respondent’s finding of 

probable cause was dated January 28, 2019. This is certainly more than two years after the date of 

alleged criminal offense. It is noted that the notice of probable cause indicates that alleged criminal 

offense took place “in the year 2016.”

 

19. There was no evidence that Petitioner’s conduct was undiscovered until after 2016; indeed, the 

probable cause finding itself notes that “your actions were documented by a local investigative 

news team.” 
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20. Accordingly, no court could have lawfully tried and convicted Petitioner for this criminal 

offense in 2019. Respondent made no presentation and presented no case law demonstrating why 

an administrative agency would not be subject to a statute of limitation whereas a criminal court, 

whose purpose is to establish guilt or innocence in criminal cases, would be.

21. Assuming arguendo that the Respondent is entitled to ignore statutes of limitation which are 

enacted to protect the citizenry, there is no question that Petitioner, as a member of the Highway 

Patrol, was a public official.

22. Respondent did not demonstrate that Petitioner “willfully neglected” his duty in the type of 

“corrupt” fashion demonstrated by the statute. Petitioner’s actions show less a neglect of his duties 

than a failure to perform those duties in the time and especially place mandated by Highway Patrol 

policy. Simply put, there was no evidence shown that Petitioner substantially failed to do his duty; 

his primary offense was to do it in the wrong place (at home) at various occasions instead of in 

Wayne County. The evidence did not show any failure to perform Petitioner’s essential duties as 

a result of his actions, nor was surveillance presented to demonstrate that when Petitioner was 

working at home, as he admitted he did, that he was regularly engaged in doing something other 

than Patrol duties. The few issues that were brought up, such as Petitioner watching his child, do 

not rise the level of a criminal offense.

23. Respondent also failed to establish the element of “injury to the public.” The probable cause 

letter does not so much as allege that Petitioner’s conduct caused injury to the public, let alone 

state what that supposed injury was. Though Respondent attempted to show disparities between 

hours worked and time claimed, such as when Petitioner was eating a meal during or at the end of 

a shift, in the neglect of duty context “injury to the public” would seem to be shown by an injury 

to the public caused by Petitioner neglecting his duty as a member of the Highway Patrol – a 

criminal uncaught, a motorist unassisted, a drug dealer not arrested, to cite a few examples. Simply 

put, this was not shown.

- Doc. Ex. 971 -



24. Notably, Respondent made no attempt per the evidence to investigate or even consider 

Petitioner’s two and half years of service as a deputy sheriff – the role for which he is seeking 

certification, did not interview anyone concerned with that service (or indeed anyone at all) and 

considered nothing in Petitioner’s history more recent than 2016. 

25. Based on the above, the Tribunal also concludes that Respondent failed to prove that Petitioner 

committed the criminal offense alleged, or that he lacked good moral character because of it.

PROPOSED DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, and all the competent 

evidence at hearing, the Court finds that the Respondent’s finding of probable cause to deny 

Petitioner’s certification is neither supported by substantial evidence nor correct as a matter of law. 

Accordingly, the undersigned recommends that the proposed denial be REVERSED, and that the 

Respondent grant Petitioner’s certification.

ORDER AND NOTICE

This is a recommended decision in conformance with N.C.G.S.150B, Article 3A. The final agency 

decision will be made by the North Carolina Sheriff’s Education and Training Standards 

Commission

SO ORDERED

This the ___ day of _______________, 2020.

By:_____________________________________
     Melissa Owens Lassiter
     Administrative Law Judge

A copy of the foregoing was mailed to:
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Michael Byrne
150 Preston Executive Center Drive
Suite 201
Cary, NC 27513
ATTORNEY FOR PETITIONER

Ryan F. Hight
North Carolina Department of Justice
Post Office Box 629
Raleigh, NC 27602
ATTORNEY FOR RESPONDENT

This the ____ day of ______________, 2020

                                                                                        ________________________________
Office of Administrative Hearings
6714 Mail Service Center
Raleigh, NC  27699-6714
(919) 431-3000
Fax: (919) 431-3100
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STATE OF NORTH CAROLINA IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS

      19 DOJ 01619

COUNTY OF WAKE 

MAURICE A DEVALLE, )
)

Petitioner, )
)

v. ) NOTICE OF GENERAL APPEARANCE
)

NC SHERIFFS’ EDUCATION AND )
TRAINING STANDARDS COMMISSION,)

)
Respondent. )

)

NOW COMES the undersigned attorney and enters a Notice of General Appearance on behalf of 

the Petitioner in the above-styled action. All further notices and copies of pleadings, papers, and 

other material relevant to counsel’s representation should be directed to and served upon the 

undersigned counsel. 

This, the 22nd day of May, 2020. 

_/s/Jennifer J. Knox
Jennifer J. Knox
Attorney for the Petitioner
4600 Marriott Drive, Suite 200
Raleigh, NC 27612
919-624-5171
jennifer@jenniferknoxlaw.com
NC State Bar No. 29302

Filed May 22, 2020 9:48 AM Office of Administrative Hearings
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CERTIFICATE OF SERVICE

The undersigned has this day served a copy of this document on Respondent, by E-file to: Ryan 
Frank Haigh, North Carolina Department of Justice.

This, the 22nd day of May, 2020. 

_/s/Jennifer J. Knox
Jennifer J. Knox
Attorney for the Petitioner
4600 Marriott Drive, Suite 200
Raleigh, NC 27612
919-624-5171
jennifer@jenniferknoxlaw.com
NC State Bar No. 29302
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STATE OF NORTH CAROLINA    IN THE OFFICE OF 

       ADMINISTRATIVE HEARINGS 

         

COUNTY OF COLUMBUS     19 DOJ 01619  
       

 

MAURICE A. DEVALLE,   ) 

      ) 

 Petitioner,    ) 

      )      

v.                                 )      NOTICE OF WITHDRAWAL OF 

      )      APPEARANCE 

NC SHERIFFS’ EDUCATION AND )      

TRAINING STANDARDS COMM’N ) 

     ) 

Respondent.    ) 

 

 

COMES NOW undersigned counsel Michael C. Byrne, pursuant to Rule 16 of the General Rules 

of Practice, respectfully noticing his withdrawal of appearance on behalf of the Petitioner, as the 

following circumstances exist: 

1. The undersigned is leaving the private practice of law effective June 1, 2020. 

2. Ms. Jennifer Knox, Attorney at Law, has made a general appearance in this case and will 

be representing Petitioner going forward. 

3. The Petitioner has been notified of the above and has consented to Ms. Knox’s appearance 

and the undersigned’s withdrawal. Accordingly, no hearing is required. 

4. The undersigned respectfully requests that the Tribunal issue appropriate acknowledgment 

of the undersigned’s withdrawal of appearance. 

 

May 22, 2020. 

     

LAW OFFICES OF MICHAEL C. BYRNE 

 

 

                             By: /s/ Michael C. Byrne 

    Michael C. Byrne 

    150 Fayetteville Street, Suite 1130,  

Raleigh, NC, 27601 

Filed May 22, 2020 10:43 AM Office of Administrative Hearings
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Tel: (919) 865-2572 

NC Bar # 22690 

 

 

CERTIFICATE OF SERVICE 
 

The undersigned has this day served a copy of this document by OAH server to: 

Ryan Haigh 

Special Deputy Attorney General 

North Carolina Department of Justice 

 

Maurice DeValle 

Jennifer Knox 

4600 Marriott Drive, Suite 200 

Raleigh, NC 27612 

 

     By: /s/ Michael C. Byrne 

          Michael C. Byrne 
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

06/01/2020 9:45 AM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training 
Standards Commission
          Respondent.

ORDER EXTENDING
FILING OF ALJ’S DECISION 

It appearing that the presiding administrative law judge has requested an extension of time 
because of the complexity of this case and issues involved and that the same constitutes good 
cause; now, therefore,

          For good cause shown, and under the authority in 26 NCAC 03 .0127(d), IT IS HEREBY 
ORDERED that Judge Melissa Owens Lassiter shall have until June 15, 2020 to file the Decision 
in this case.

        This the 1st day of June, 2020. 

JM
Julian Mann III
Chief Administrative Law Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of Administrative 
Hearings sent the foregoing document to the persons named below at the addresses shown below, 
by electronic service as defined in 26 NCAC 03 .0501(4), or by placing a copy thereof, enclosed 
in a wrapper addressed to the person to be served, into the custody of the North Carolina Mail 
Service Center who subsequently will place the foregoing document into an official depository of 
the United States Postal Service:

Jennifer J Knox
The Law Firm of Jennifer Knox, PC
jenknox74@gmail.com 

Attorney For Petitioner

Ryan Frank Haigh
North Carolina Department of Justice
rhaigh@ncdoj.gov 

Attorney For Respondent

Marie H Evitt
NC Department of Justice
mevitt@ncdoj.gov 

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov 

Attorney For Respondent

This the 1st day of June, 2020.

LG
Lisa J Garner
North Carolina Certified Paralegal
N. C. Office of Administrative Hearings
1711 New Hope Church Road
Raleigh, NC 27609-6285
Phone: 919-431-3000
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS

06/03/2020 2:42 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF COLUMBUS 19 DOJ 01619

Maurice A Devalle
          Petitioner,

v.

NC Sheriffs Education and Training 
Standards Commission
          Respondent.

PROPOSAL FOR DECISION

On December 3-4, 2019, Administrative Law Judge Melissa Owens Lassiter 
conducted a hearing in this matter in Raleigh, North Carolina pursuant to N.C. Gen. Stat. 
§ 150B-40(e) and Respondent’s request for designation of an Administrative Law Judge 
to preside at a hearing, under Article 3A, Chapter 150B of the North Carolina General 
Statutes regarding Respondent’s denial of Petitioner’s application for justice officer 
certification.

APPEARANCES

For Petitioner: Michael C. Byrne
Attorney for Petitioner
Law Offices of Michael C. Byrne
Raleigh, North Carolina

For Respondent: Ryan Haigh
Special Deputy Attorney General
North Carolina Department of Justice
Raleigh, North Carolina

ISSUES

1. Does substantial evidence exist for Respondent to deny Petitioner’s 
application for justice officer certification for committing the Class B misdemeanor offense 
of “Willfully Failing to Discharge his Duties”? 

2. Does substantial evidence exist for Respondent to deny Petitioner’s 
application for justice officer certification for failure to maintain good moral character in 
violation of 12 NCAC 10B .0301(a)(8)?
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APPLICABLE RULES AND STATUTES

Article 3A, N.C. Gen. Stat. § 150B
N.C. Gen. Stat. § 14-230

12 NCAC 10B .0103(10)(b)
12 NCAC 10B .0204 (b) and (d)

12 NCAC 10B .0201 & .0205
12 NCAC 10B .0301(a)(8)
12 NCAC 10B .0204(b)(2)

EXHIBITS ADMITTED INTO EVIDENCE

For Petitioner: 1

For Respondent: 1, 2, 7, 8-10, 15-17, 20-22, 32-36, 38
Offer of Proof:  3-6, 11, 13

WITNESSES

For Petitioner: Petitioner, Stedman Jody Greene, Jeremiah Johnson

For Respondent: Sirena Jones, Petitioner, Gerald Burton, John Christopher 
Morton, James Wingo, Rodney Sawyer

FINDINGS OF FACT

After careful consideration of the sworn testimony of the witnesses presented at 
the hearing, the documents and exhibits admitted into evidence, after weighing the 
evidence, and assessing the credibility of the witnesses including their demeanor, any 
interests, bias, or prejudice the witnesses may have, the opportunity of the witnesses to 
see, hear, know or remember the facts or occurrences, whether the testimony of the 
witnesses was reasonable, and whether the testimony is consistent with all other 
believable evidence in the case, the undersigned finds as follows: 

Notice of Probable Cause to Deny Certification

1. Both parties are properly before this Administrative Law Judge, in that 
jurisdiction and venue are proper, and both parties received notice of the hearing. 

2. On January 29, 2019, Respondent (“the Commission”) notified Petitioner 
that its Probable Cause Committee had found probable cause to believe that Petitioner’s 
justice officer certification should be denied based upon:

(1) Commission of the Class B misdemeanor offense of “Willfully Failing 
to Discharge Duties” in violation of N.C. Gen. Stat. § 14-230 in 2016 when 
Petitioner, while employed as a law enforcement officer with the N.C. State 
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Highway Patrol (“the Patrol”) was untruthful in reporting his work time and 
failed to report for duty on numerous occasions.  Respondent based this 
determination on Petitioner using his patrol-issued MDC to check on and off 
duty while remaining at his residence, and the N.C. State Highway Patrol’s 
investigation and determination that Petitioner had neglected his duty by 
remaining at his Wake County residence on numerous occasions when he 
was supposed to be performing supervisor and patrol duties in Wayne 
County.  The Patrol’s investigation had also determined that Petitioner had 
reported false, misleading, and inaccurate information into the Beacon 
Payroll System, resulting in Petitioner being compensated for hours he did 
not work.  In 2017, the Patrol terminated Petitioner’s employment after it 
found Petitioner violated the Patrol’s policies, and

(2) No longer possessing the good moral character required of all justice 
officers due to Petitioner’s untruthfulness and the circumstances 
surrounding his actions while holding his justice officer certification and 
based on the totality of Petitioner’s actions.  

Respondent informed Petitioner that it would deny his justice officer certification for five 
years for committing the Class B misdemeanor of “Willfully Failing to Discharge Duties” 
while certified as a law enforcement officer, and deny such certification indefinitely based 
upon a lack of good moral character.  (Resp. Ex. 2)

3. The Commission has the authority granted under Chapter 17E of the North 
Carolina General Statutes and Title 12 of the North Carolina Administrative Code, 
Chapter 10B, to certify justice officers and to revoke, suspend, or deny such certification 
under appropriate circumstances with valid substantial proof of a rule violation.

Background Facts

4. Petitioner applied for deputy sheriff certification through the Columbus 
County Sheriff’s Office where Petitioner began employment on or about August 2017.  

5. Respondent had previously certified Petitioner with the Cabarrus County 
Sheriff’s Office as a telecommunicator from 1996 to 1998, as a detention officer from 
September 1996 to October 1996, and as a deputy sheriff from September 1996 to May 
1998.

6. The North Carolina Criminal Justice Education and Training Standards 
Commission had previously certified Petitioner through the N.C. Department of Public 
Safety/N.C. State Highway Patrol (“the Patrol”) from November 25, 1998 through April 24, 
2017. 

7. Petitioner was employed with the Patrol for 19 years, from November 25, 
1998 through April 24, 2017, during which time Petitioner received one disciplinary action 
in the form of a written warning.    
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8. In November 2016, a local news station reported to the Patrol that Petitioner 
spent various days at his residence in Wake County, North Carolina while he was 
supposed to be working at his duty station in Wayne County.    

9. After conducting an internal investigation, on April 24, 2017, the Patrol 
terminated Petitioner from employment for substantiated untruthfulness, neglect of duty, 
and insubordination in violation of the Patrol’s policies, and for violating the Patrol’s policy 
on residency. The issue of whether the Patrol had just cause to dismiss Petitioner from 
employment is not before this Tribunal.    

Respondent’s Investigation

10. On April 28, 2017, Respondent Commission received an Affidavit of 
Separation from the N.C. State Highway Patrol that it had dismissed Petitioner from 
employment on April 24, 2017 for violating the Patrol’s policies regarding Truthfulness, 
Neglect Of Duty, and Insubordination, and for violating the Patrol’s Rules Establishing 
Residence Policies. (Resp. Ex. 1)

11. 12 NCAC 10B .0201 INVESTIGATION OF VIOLATION OF RULES 
provides:

(b) Before taking action against an agency, school, or individual for a 
violation, the Division shall investigate the alleged violation and, when 
required by the Director, shall present a report of its findings to the Probable 
Cause Committee of the Commission.

12. Respondent’s Sirena Jones investigated Petitioner’s application for 
certification with the Columbus County Sheriff’s Department.  Ms. Jones has been 
employed by Respondent for approximately 15 years.  

13. Ms. Jones has no background in law enforcement and no law degree. She 
has never served as a law enforcement officer, including as a deputy sheriff. She has 
never taken Basic Law Enforcement Training. She obtained a college degree in Sociology 
with a minor in Criminal Justice.  

14. Ms. Jones’ investigation consisted of reading the Patrol’s Internal Affairs 
(“IA”) investigative file, drafting a written summary of the Patrol’s IA file, and reviewing 
Petitioner’s applicant/officer profile and the Patrol’s Report of Separation (Form F-5B). 
Resp. Ex. 1

15. Ms. Jones drafted a Memorandum for Respondent’s Probable Cause 
Committee and attached her summary of the Patrol’s IA file, the applicant/officer profile, 
and the Patrol’s Report of Separation to such memorandum.  Resp. Ex. 1, Attachments 
1-3.  Ms. Jones sent a copy of her memorandum and attachments to the Probable Cause 
Committee before its probable cause hearing on Petitioner’s justice officer certification 
application.  T. pp. 50-54. In her summary of the Patrol’s IA file, Ms. Jones referenced 
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fuel logs for Petitioner’s patrol vehicle for September 2, 2016 to November 13, 2016, and 
Petitioner’s weekly report of work activity from September 30, 2016, October 1-2, 2016, 
October 6, 2016, October 11, 2016 and October 14, 2016.  Personnel Charge Sheets 
from the Patrol’s IA file were also attached to Jones’ memorandum.  Resp. Ex. 1.  

16. By her own admission at hearing, Ms. Jones agreed that her summary of 
the Patrol’s IA file was “essentially writing what someone else said in the Patrol’s IA 
report.” T. p. 57.

17. Ms. Jones admitted that her summary was not the result of an independent 
investigation into Petitioner’s time slips.  T. p. 57.  Ms. Jones could not recall if she actually 
reviewed Petitioner’s time slips at issue. T. p. 57.  She acknowledged that she did not 
obtain any information from Beacon, the State of North Carolina Human Resources 
Payroll system, showing what hours Petitioner had recorded his time worked for the 
Patrol.  T. p. 58.

18. Ms. Jones was unable to state what was Petitioner’s job when he was 
employed by the Highway Patrol. T. p. 65. She was likewise unable to state whether 
Petitioner’s job duties included regularly responding to calls. T. p. 65. When asked how 
she could claim that Petitioner neglected his duties to the extent of committing a crime if 
she does not know the duties that a Highway Patrol sergeant performed, Jones replied, 
“That was the finding of the Highway Patrol.” T. p. 65. 

19. Despite agreeing that interviewing persons with knowledge is one of the 
primary methods by which an investigator would find facts, Ms. Jones admitted that she 
interviewed no one in the course of her investigation.  T. pp. 56-58. 

20. Ms. Jones did not interview Petitioner.  She explained she didn’t interview 
Petitioner because he was interviewed by the Patrol. T. pp. 59-60.  

 
21. Despite knowing that Petitioner had been working as a deputy sheriff for 

two and a half years, Ms. Jones did not interview the Columbus County Sheriff or the 
school principal for whom Petitioner served as a school resource officer since August 
2017.   Ms. Jones had no knowledge of what Petitioner did while working as a school 
resource officer or how he discharged his duties as a school resource officer. T. pp. 56-
57, 67.

22. When asked if Petitioner was ever charged by any district attorney, arrested 
by law enforcement, arraigned in court or tried in court for the crime of “Willful Neglect of 
Duties,” Ms. Jones responded, “To my knowledge, no.” T. pp. 59-60.  Ms. Jones failed to 
advise the Probable Cause Committee, in her memorandum, that Petitioner was never 
charged with the crime of “Willfully Failing to Discharge Duties.”  T. p. 61.

23. At no time did the Highway Patrol find that Petitioner committed a crime of 
“Willfully Failing to Discharge Duties” or “Willfully Neglecting his duties” in violation of N.C. 
Gen. Stat. § 14-230.
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24. The Tribunal specifically finds as fact that Petitioner has never been 
charged for the crime of “Willfully Failing to Discharge Duties.” Petitioner has never been 
found civilly responsible for any such crime. Petitioner has never been charged, 
arraigned, or been indicted by a grand jury for the crime Respondent alleges he 
committed. T. pp. 59-60.

25. Despite having no legal or law enforcement background, and relying solely 
based upon the Patrol’s IA investigation for her investigative results, Ms. Jones advised 
the Probable Cause Committee that this matter was before them to determine whether 
sufficient evidence exists to establish probable cause to believe that “in 2016, Maurice 
Devalle committed the felony offense of “Obtaining Property by False Pretenses” in 
violation of N.C. Gen. Stat. § 14-100, such that certification should be denied as set out 
in Rule .0204(a)(1).”  Resp. Ex. 1, p. 2.

26. Ms. Jones also advised the Probable Cause Committee, in her 
memorandum:

You may also wish to consider whether there is sufficient evidence to show 
Maurice Devalle committed the class B offense of “Willful Fail to Discharge 
Duties” in violation of NC General Statute § 14-230, such that certification 
should be denied as set out in Rule .0204(d)(1). 

Resp. Ex. 1, p. 2.  Lastly, Ms. Jones stated that “[b]ased upon Mr. Devalle’s untruthfulness 
in the reporting of his work time, failing to report for duty and/or the commission of criminal 
offenses,” this matter is before the Probable Cause Committee to determine whether 
Petitioner possesses the good moral character required of all justice officers.  Resp. Ex. 
1, p. 2.

27. At the Probable Cause Committee hearing, Ms. Jones read her 
memorandum to the Committee, and Petitioner was allowed an opportunity to present 
evidence.  Petitioner did not see or receive a copy of Ms. Jones’ memorandum to the 
Probable Cause Committee. T. pp. 266-267.

Neglect of Duty

28. The State Highway Patrol Policy Manual, Directive H.1, paragraph XV 
Reporting for Duty provided:

Members shall report for duty at the time and place required by 
assignment or orders and shall be capable of performing their duties. 
They shall be properly equipped and cognizant of information 
required for the proper performance of duty so that they can 
immediately perform their duties.

Resp. Ex. 10, p. 5.
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29. In November of 2016, pursuant to the Patrol’s policy on Reporting for Duty, 
Highway Patrol protocol required Patrol employees to check in as being on-duty when 
they reached their assigned duty station.  The Patrol employees used the code 10-41 to 
designate in the Patrol’s computerized automated dispatch system (“CAD”) that they were 
in uniform and on duty in their assigned duty station.  All Patrol employees were required 
to remain in their duty station until the time they were supposed to end work.  After ending 
work, they could then travel to their residences in an off-duty travel status. Resp. Ex. 10, 
p. 5; T. p. 113.

30. At all times relevant to this case, Petitioner’s duty station with the Patrol was 
Wayne County, North Carolina where he served as a sergeant. 

31. At all times relevant to this case, Petitioner’s residence was in Wake 
County, approximately 35 miles from the county line of Wayne County and approximately 
44 miles from Troop C, District 2, District Office in violation of Patrol policy regarding 
residency requirements.  At this hearing, Petitioner admitted that he violated the Patrol’s 
policy on residency requirements by living in Wake County.   

32. At the time of his dismissal, Petitioner’s chain of command was First 
Sergeant Jerry Burton (now retired) as Petitioner’s direct supervisor, Troop C Lieutenants 
Christopher Morton and Steve Finney, and Captain Jeffrey O’Neill Holmes (now retired).  

  
33. At all times relevant to this case, Sgt. Burton, Capt. Holmes, Capt. 

Henderson, Lt. Morton, all knew Petitioner was living in Wake County.

34. In early 2016, Petitioner met with Capt. Holmes, Lt. Finney, and First Sgt. 
Gerald Burton.  Captain Holmes told Petitioner that “he was to be where he was supposed 
to be and doing what he was supposed to be doing.”  Petitioner and First Sgt. Burton 
acknowledged to Capt. Holmes they understood what he was telling them.  

35. Later that day, First Sgt. Burton discussed Captain Holmes’ statements from 
earlier that day with Petitioner and emphasized that this meant that Petitioner should be 
in Wayne County when he was supposed to be working.  T. p. 319. 

36. During the Patrol’s Internal Affairs interview, Petitioner admitted that he 
understood he was supposed to be in Wayne County when working.

37. Petitioner’s prior supervisor in Durham County, First Sgt. Cain, had 
approved Petitioner to work from home.  When Petitioner began working in Wayne 
County, he continued to work from home while on duty.  

38. The undisputed evidence proved that Sgt. Burton, Petitioner’s direct 
supervisor, never granted Petitioner permission to work from home while on-duty and 
assigned to Wayne County.  In fact, Petitioner never requested to do so. T. pp. 319-321.  
Petitioner never informed Sgt. Burton that he was working from his home in Wake County.  
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39. After Hurricane Matthew hit Wayne County in 2016, Sgt. Burton never told 
Petitioner he could work from home instead of working in Wayne County.  Sgt. Burton 
advised Petitioner and Sgt. Whitley that they were strictly in a response mode, they were 
not going to be taking preventive patrol action, and as supervisors, we needed to make 
sure troopers had what they needed.  Sgt. Burton told Petitioner and Sgt. Whitley that 
when they were not specifically going to meet the needs of the troopers or the citizens of 
the county, they should be stationary so they’re not burning fuel and that “we should be 
just ready to go.”  T. pp. 320, 329.  

40. On Friday, November 11, 2016, at approximately 2:53 p.m., Petitioner 
signed into the Highway Patrol CAD system as being on-duty while he remained at his 
residence in Wake County. 

41. At approximately 7:00 p.m. that day, and upon orders from his superiors, 
Captain Morton visited Petitioner’s residence.  Petitioner’s patrol vehicle was parked in 
the driveway.  Petitioner came to the door wearing shorts and a t-shirt.  Morton asked 
Petitioner if he was on-duty.  Petitioner replied that he was off-duty, but he thought the 
CAD was showing him as on-duty.  Petitioner told Capt. Morton he had attempted to sign 
off-duty from the CAD system at 5:00 p.m. through his mobile data computer (MDC), but 
realized he had not done so.  Petitioner acknowledged that he had not left the house that 
day.  He indicated he was sick, and that he would not be leaving his home and reporting 
to the Patrol’s district office in Wayne County.  Petitioner questioned Morton’s leadership 
style and the legacy Morton was leaving at the Patrol. 

 
42. Immediately after Lt. Morton left Petitioner’s residence, at approximately 

7:35 p.m., Petitioner signed off-duty on the Patrol’s CAD system.  

43. At hearing, Petitioner admitted that during this two-hour period on 
November 11, 2016, he was lying in bed and showering, and had not been engaged in 
work-related activity. Petitioner admitted that he had been at his residence and out of 
uniform the whole day.  Petitioner never called anyone on the Patrol for coverage or 
notified anyone, including Sgt. Burton, that he was ill.

44. Petitioner signed in for work eight days between September 22, 2016 and 
October 6, 2016.  T. p. 149.  During that period, Petitioner claimed 767 miles driven on 
his Weekly Reports of Daily Activity.  

45. The Patrol’s fuel logs for Petitioner’s vehicle established that Petitioner had 
only driven a total of 292 miles during the September 22 to October 6, 2016 period.  If 
Petitioner had driven to the Wayne County line from his residence in Wake County on 
eight days, it would have required a minimum of 560 miles.  T. pp. 149-151.  Having driven 
a total of 292 miles, Petitioner could have made it to the Wayne County line and back 
only three times during these eight working days. Resp. Exs. 15, 20, 21.
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46. Substantial evidence at hearing proved that Petitioner was not present at 
his duty station in Wayne County from September 22, 2016 through October 6, 2016 at 
times when he claimed that he was present and on-duty.

47. At no time did Petitioner contact Patrol troopers or his superiors and tell 
them that he was not at his duty station and that he needed coverage. 

48. Petitioner admitted that on occasion he drove home for lunch and stayed at 
home for extended periods of time while he was on-duty.  Petitioner admitted that on 
multiple occasions, he returned to his residence before the end of his shift and remained 
there for the remainder of his shift. 

49. Petitioner also admitted that he signed on as on-duty and stayed home for 
his entire shift on some days. Petitioner admitted that when he was on-duty at his 
residence he should have been in Wayne County.  Petitioner admitted this was a violation 
of Patrol policy. 

50. Petitioner admitted that time spent at his residence was nonetheless time 
he claimed hours worked for the Patrol.  

51. At hearing, Petitioner attempted to justify his working from home while on-
duty by stating that a “very, very small percentage” of his job duties involved being on 
patrol.  However, Petitioner completed weekly reports of daily activity claiming 
approximately 40% of his time was spent on patrol in Wayne County.  

52. The transcripts of Petitioner’s statements to the Patrol’s Internal Affairs on 
November 15, 2016, November 18, 2016, and March 27, 2017 corroborate Petitioner’s 
above-cited admissions.  They also provide substantial statements of Petitioner made 
closer in time to the events in question, shedding light on facts that Petitioner allegedly 
no longer recalls. 

53. Petitioner alleged that during the eight days he was on-duty between 
September 22, 2016, and October 6, 2016, he was allegedly spending time on 
administrative duties.  He described his duties as a sergeant as including answering and 
sending e-mails, scheduling, preparing documentation for wrecker inspections, and 
personnel file inspections.  T. pp 274-75.  However, during that period, Patrol records 
showed Petitioner only sent two emails – one of which was for fantasy football.  T. pp. 
155-156.

54. At hearing, Sgt. Burton opined that sergeants could fulfill most of their 
supervisory duties while located outside their assigned county, and from anywhere in the 
State, as they have mobile computers and air cards in their cars.  T. p. 321.  

55. However, sergeants must be located in their assigned duty station to meet 
with the troopers they supervise to ensure the troopers have all they need, to oversee the 
troopers’ completion of paperwork, completion of inspection inventory and evidence, their 
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completion of wrecker files and inspections, and to review video from the troopers’ in-car 
videos.  Sergeants must interview people who file complaints and handle evidence at the 
district office.  Sergeants are also required to meet and build rapport with the community 
by participating in numerous community activities.  T. p. 322.   

56. Part of Petitioner’s responsibilities as a supervisor was overseeing troopers 
that were his junior. The undisputed evidence at hearing established that Petitioner 
supervised between one and seven troopers daily in his district.  Petitioner acknowledged 
that his duty was to assist troopers in the field when they called for assistance and review 
their work. T. pp. 220-221.  

57. The State paid Petitioner to perform his duties in his assigned duty station 
of Wayne County.  However, for multiple days, Petitioner was not in Wayne County, and 
accordingly, Petitioner could not perform his duties as assigned.  Common sense dictates 
that Petitioner was unable to provide training and support to troopers under his command 
in light of his absence from Wayne County.  As a result, Wayne County was deprived of 
Petitioner’s services and the public paid Petitioner for work that he did not fulfill.  
Petitioner’s conduct also created an inherent lack of trust and dispersion of the reputation 
of the Patrol, which is also a public injury.

Good Moral Character

58. Steadman Jody Greene is the Sheriff of Columbus County, Whiteville, North 
Carolina.  Petitioner works for Sheriff Greene as a deputy in the capacity of the school 
resource officer. In this capacity, Petitioner is armed with both lethal and non-lethal 
weapons. T. p. 31.  Petitioner serves at the pleasure of the Sheriff. T. p. 32. At the time 
of hearing, Sheriff Greene had just been released from the hospital and voluntarily came 
to testify that Petitioner does a fine job for him and how important Petitioner is to his 
agency. T. p. 30.

59. When Sheriff Greene hired Petitioner, he was aware that Petitioner had 
been dismissed from the Patrol. Petitioner had told him. Sheriff Greene is satisfied that 
Petitioner has good moral character.  Given the importance of the school resource officer, 
Greene must place someone in that position upon which he has a special trust and 
confidence.  Sheriff Green has that special trust and confidence in Petitioner. T. pp. 32-
33.  He hired Petitioner based upon the principal, school board members, parents and 
students all recommending him and not based upon the past.  T. p. 31.  Sheriff Greene 
is satisfied that Petitioner had performed his duties “above and beyond.”  T. p. 34. If 
Petitioner was unable to serve as a deputy, it would negatively impact Greene’s force.  

60. Based on Petitioner’s service as a deputy sheriff, Sheriff Greene has no 
hesitation as to Petitioner’s truthfulness or ability to tell the truth. T. p. 38.

61. Jeremiah Johnson is the principal at East Columbus High School in Lake 
Waccamaw, North Carolina. T. p. 233. Johnson knows Petitioner in two capacities: as the 
school resource officer at East Columbus High School and as an assistant football coach 
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and track coach at that school. Petitioner has served, and continues to serve, in those 
capacities since 2017.  T. p. 233. Johnson has had the opportunity to watch Petitioner 
perform those duties “every day” that school is in session. T. p. 233. Johnson described 
Petitioner, in performing his duties as a school resource officer, as “dedicated to the 
school, dedicated to the students, dedicated to the staff. He comes to school – comes to 
work every day, is there to serve and protect. He's part of my administrative team. He's 
almost my right-hand man.” T. p. 234.

62. When asked whether he had had an opportunity to form an opinion as to 
Petitioner’s character, Johnson said, “He is an awesome person. He is an awesome man. 
And I'm not just saying that for me. I'm saying that for my kids at my school.” T. p. 234. 
When asked whether Petitioner had ever committed any act that would cause Johnson 
to doubt Petitioner’s capacity to be truthful, Johnson answered, “No.” T. p. 234. 

63. Mr. Johnson has no doubt, based on what he’s observed from Petitioner, 
that Petitioner does not lack the character necessary to serve as a school resource officer 
at Johnson’s high school.  T. p. 239.  Johnson would not have permitted Petitioner to 
serve as an assistant football coach and track coach, in addition to serving as a school 
resource officer, if he had any doubts about Petitioner’s character. T. p. 235.

64. Mr. Johnson opined that if Petitioner was no longer able to serve East 
Columbus as a school resource officer, the lack of Petitioner’s presence would make the 
school less safe. T. p. 236. 

65. Johnson also spoke of the strong professional bond that exists between 
himself as principal and Petitioner as the school resource officer. T. p. 236. Johnson 
thinks that Petitioner is the best school resource officer he has ever worked with and as 
a school administrator, Johnson has trained many SROs. T. p. 239. He opined that 
interaction with the students would suffer tremendously if Petitioner was not at East 
Columbus High.  “. . .These kids, they look up to him.” T. p. 239.  Johnson explained how 
Petitioner has helped other students such as buying shoes for kids, bought lunch for kids,   
and given them food.  “You know, we all – he's where he – he's where he belongs.” T. p. 
240.  

66. Johnson completed his testimony by describing an event where Petitioner 
intervened to help a student stay in school after a traumatic family event. That student 
recently signed a letter of intent to play college football. T. p. 240. 

67. No one from the Respondent, including Jones, ever contacted Johnson 
regarding Petitioner’s performance of his duties as a school resource officer, his 
character, or anything else. T. p. 238.

68. Neither Ms. Jones nor Respondent presented any evidence at hearing 
regarding Petitioner’s performance of his duties as a Columbus County deputy sheriff.  
Respondent failed to present any evidence concerning any activities involving Petitioner 
that took place more recently than 2016.  T. p. 56.  While four witnesses from the Patrol 
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testified regarding Petitioner’s dismissal from the Patrol, none of those witnesses 
possessed any first-hand knowledge of how Petitioner has conducted himself in terms of 
truthfulness or conformance with policies while employed as a deputy sheriff in Columbus 
County.  T. pp. 168-169.  None of those witnesses opined that Petitioner lacked good 
moral character, either generally, or to serve as a deputy sheriff in this State.  

69. At hearing, Petitioner’s testimony exhibited a lack of candor and sincerity 
during cross-examination by Respondent’s counsel.  During Respondent’s questions, 
Petitioner was evasive and feigned a lack of memory or confusion in response to 
Respondent’s questions about Petitioner’s conduct with the Patrol in 2016.  Petitioner 
remained evasive and elusive even after having his recollection refreshed with his prior 
statements.  In contrast, Petitioner readily recollected circumstances from this period, 
when questioned by his own counsel, without having to review any materials.  

70. During his case in chief, Petitioner presented significant evidence 
demonstrating that Petitioner has rehabilitated and rebuilt his career since 2016 and 2017 
while working as a school resource officer at East Columbus High School. Such evidence 
showed that Petitioner has exhibited highly favorable traits, including but not limited to 
helping, teaching, and serving as positive role models for students at East Columbus High 
School not only as a school resource officer, but as a coach in two sports.  Sheriff Greene 
and Principal Johnson opined that Petitioner’s absence from their respective entities 
would have a negative impact on their workplaces. The scope and magnitude of 
Petitioner’s character traits, as witnessed by Sheriff Greene and Principal Johnson, 
qualify as extenuating circumstances which the Respondent should consider in 
determining whether Petitioner possesses the good moral character required of a justice 
officer.  

CONCLUSIONS OF LAW

1. The parties are properly before the undersigned, and jurisdiction and venue 
are proper. The Office of Administrative Hearings has personal and subject matter 
jurisdiction over this contested case. The parties received proper notice of the hearing in 
this matter. To the extent that the Findings of Facts contain Conclusions of Law, or that 
the Conclusions or Law are Findings of Fact, they should be so considered without regard 
to the given labels. Charlotte v. Heath, 226 N.C. 750, 755, 40 S.E.2d 600, 604 (1946); 
Peters v. Pennington, 210 N.C. App. 1, 15, 707 S.E.2d 724, 735 (2011). 

2. A court need not make findings as to every fact that arises from the evidence 
and need only find those facts which are material to the settlement of the dispute.  
Flanders v. Gabriel, 110 N.C. App. 438, 440, 429 S.E. 2d 611, 612, aff’d, 335 N.C. 234, 
436 S.E. 2d 588 (1993).

Article 3A Case Procedure

3. Pursuant to 12 NCAC 10B .0201(b), before taking action against an agency, 
school, or individual for a violation, Respondent “shall investigate the alleged violation 

- Doc. Ex. 991 -



13

and, when required by the Director, shall present a report of its findings to the Probable 
Cause Committee of the Commission.” (Emphasis added) After an investigation, 
Respondent’s Probable Cause Committee may convene to consider investigative reports 
and determine whether probable cause exists that the Commission's rules have been 
violated, or it may delegate authority to the Director for further action.

4. If a person appeals the Probable Cause Committee’s finding of probable 
cause to take an agency action, then N.C. Gen. Stat. § 150B-38(b) requires the agency, 
before taking any action, to give the parties an opportunity for a hearing without undue 
delay and notice not less than 15 days before the hearing. Notice to the parties shall 
include:

(1) A statement of the date, hour, place, and nature of the 
hearing;

(2) A reference to the particular sections of the statutes and 
rules involved; and

(3) A short and plain statement of the facts alleged.

(Emphasis added)  

5. N.C. Gen. Stat. §§ 150B-40, 150B-41, and 150B-42 establish how an Article 
3A contested case hearing is conducted including the presentation of evidence, 
arguments on the issues or policies, and the evidence to be considered during such 
hearing.  N.C. Gen. Stat. § 150B-41(b) specifically states that “[o]ther factual information 
or evidence shall not be considered in determination of the case, except as permitted 
under subsection (d) of this section.”  Likewise, N.C. Gen. Stat. § 150B-42(a) declares 
that “Findings of Fact shall be based exclusively on the evidence and on matters officially 
notices.”  The plain language of N.C. Gen. Stat. § 150B-38, read in conjunction with the 
other statutes under Article 3A, Chapter 150B of the North Carolina General Statutes, is 
clear that the evidence at a contested case hearing is limited to the particular statutes 
and rules involved, the facts alleged in Respondent’s Notification of Probable Cause 
issued to an applicant or certified officer, and evidence submitted in rebuttal.  

6. Pursuant to the requirements of N.C. Gen. Stat. § 150B-38(b) and 
Respondent’s January 28, 2019 Notification of Probable Cause, the particular statutes 
and rules involved and the facts at issue in this case were whether substantial evidence 
exists to deny Petitioner’s application for justice officer certification for:

(1) committing the Class B misdemeanor offense of “Willfully Failing to 
Discharge Duties” in violation of N.C. Gen. Stat. § 14-230 in 2016 while 
employed as a certified law enforcement officer with the North Carolina 
State Highway Patrol officer, and 

(2) no longer possessing the good moral character required of all justice 
officers.  Resp. Ex. 2. 

- Doc. Ex. 992 -



14

Commission of Class B Misdemeanor

7. 12 NCAC 10B .0204(d)(2) provides that Respondent may deny certification 
of a criminal justice officer when the Commission finds that the applicant has committed 
a Class B misdemeanor within five years prior to the date of appointment.

8. 12 NCAC 10B .0103(16) provides that the term "Commission" as it pertains 
to criminal offenses means: 

[A] finding by the North Carolina Sheriffs' Education and Training Standards 
Commission or an administrative body, pursuant to the provisions of G.S. 
150B, that a person performed the acts necessary to satisfy the 
elements of a specified criminal offense.

(Emphasis added)

9. 12 NCAC 10B .0103(10)(b)(i) defines a “Class B Misdemeanor” as: 

[A]n act committed or omitted in violation of any common law, criminal statute or 
criminal traffic code of this State which is classified as a Class B Misdemeanor as 
set forth in the “Class B Misdemeanor Manual” as published by the North Carolina 
Department of Justice. 

10. “Willfully Failing to Discharge Duties” in violation of North Carolina General 
Statute § 14-230 is a Class B Misdemeanor according to the “Class B Misdemeanor 
Manual.”

11. The essential elements of the offense of “Willfully Failing to Discharge 
Duties” described in N.C. Gen. Stat. § 14-230 has two components: (1) that the defendant 
be an official of a State institution, and (2) that he willfully failed to discharge the duties of 
his office.  Additionally, injury to the public is a judicially recognized element of the crime. 
State v. Birdsong, 325 N.C. 418, 384 S.E.2d 5 (1989). Specifically, injury to the public 
must occur as a consequence of the omission, neglect or refusal. State v. Rhome, 120 
N.C. App. 278, 462 S.E.2d 656 (1995).

12. In this case, Petitioner’s role of being a Highway Patrol officer satisfies the 
first element of the subject offense. See, e.g., State v. Fesperman, 264 N.C. 160, 141 
S.E.2d 255 (1965); State v. Teeter, 264 N.C. 162, 141 S.E.2d 253 (1965); State v. 
Stogner, 264 N.C. 163, 141 S.E.2d 248 (1965); State v. Hord, 264 N.C. 149, 141 S.E.2d 
241 (1965).

13. Respondent’s investigation into Petitioner’s conduct as a Patrol sergeant 
was adequate enough for the Probable Cause Committee to find probable cause for a 
hearing on the merits in this matter.  However, such investigation was insufficient, 
standing alone, to prove the charges at issue in this contested case hearing.  
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14. Once probable cause is found to exist, and the Notice of Probable Cause is 
appealed to a contested case hearing, the scope of evidence allowed during such hearing 
is established Article 3A, Chapter 150B of the North Carolina General Statutes.

15. The substantial evidence, through testimony and documentation, at this 
contested case hearing on the merits established the second element of the “Willful 
Failing to Discharge Duties” offense.

a. Petitioner’s duties required him to be present in Wayne County when 
on-duty, as that was his duty station.  In early 2016, numerous superiors 
emphasized this fact to Petitioner.  However, between September 22, 2016 
and November 11, 2016, Petitioner failed to leave his home and report to 
his duty station on numerous occasions.  

b. At no time did Petitioner contact Patrol troopers or his superiors and 
tell them that he was not at his duty station and that he needed coverage. 

c. Petitioner admitted that on occasion he drove home for lunch and 
stayed at home for extended periods of time while he was on-duty.  
Petitioner admitted that on multiple occasions, he returned to his residence 
before the end of his shift and remained there for the remainder of his shift. 
Petitioner also admitted that he signed on as on-duty and stayed home for 
his entire shift on some days. Petitioner admitted that when he was on-duty 
at his residence he should have been in Wayne County.  Petitioner admitted 
this was a violation of Patrol policy. 

16. Petitioner admitted that time spent at his residence was nonetheless time 
he claimed hours worked for the Patrol.  Petitioner received compensation for his alleged 
working hours.  The State was deprived of the services for which it subsequently paid 
Petitioner based upon his false assertions, and Wayne County was deprived of his Patrol 
services.   This amounts to injury to the public. 

17. Accordingly, substantial evidence presented at hearing support the 
Probable Cause Committee’s finding that Petitioner committed the crime of “Willfully 
Failing to Discharge Duties” in violation of North Carolina General Statute § 14-230.

Maintain Good Moral Character

18.  Pursuant to 12 NCAC 10B .0204(b)(2), Respondent “shall revoke, deny, or 
suspend the certification of a justice officer when the Commission finds that the applicant 
for certification or the certified officer:  “fails to meet or maintain any of the employment 
or certification standards required by 12 NCAC 10B .0300.”  One of these minimum 
standards of employment is that the applicant be of good moral character pursuant to 12 
NCAC 10B. 0301(a)(8).
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19. Good moral character has been defined as “honesty, fairness, and respect 
for the rights of others and for the laws of the state and nation.” In re Willis, 288 N.C. 1, 
10, 215 S.E.2d 771, 779 (1975), appeal dismissed, 423 U.S. 976, 96 S. Ct. 389, 46 L. Ed. 
2d 300 (1975). 

20. In this case, Petitioner was dishonest and untruthful when he reported he 
was performing his duties as a Patrol sergeant assigned to Wayne County, when in fact 
he was at home in Wake County on numerous occasions.  He did not respect the rights 
of those members of the public of Wayne County who are entitled to law enforcement 
protection – rights which he was sworn to protect. He failed to uphold the laws of this 
State as a Patrol officer while remaining at his home while on-duty for the Patrol. 

21. In addition, Petitioner submitted false time and mileage sheets, thereby 
defrauding the State, and falsely claiming to have been actively serving members of the 
community. Petitioner’s untruthfulness in such actions demonstrate a lack of good moral 
character at that time.  

22. Generally, isolated instances of conduct are insufficient to properly 
conclude that someone lacks good moral character. In Re Rogers, 297 N.C. 48, 59, 253 
S.E. 2d 912, 919 (1979).

23.  In Petitioner’s case, the aforementioned conduct did not occur one time, 
but occurred multiple times over the course of weeks or months in 2016, even after being 
cautioned about such conduct by his superiors. Moreover, Petitioner’s profound lack of 
candor and truthfulness while testifying under oath at this contested case demonstrated 
that truthfulness is still a challenge for Petitioner.

24. Nonetheless, Sheriff Greene and Principal Johnson established that 
Petitioner has rehabilitated and rebuilt his character, since being fired by the Patrol, and 
as a deputy sheriff, and as school resource officer and coach at East Columbus High 
School.  For two and a half years, Petitioner’s service as a deputy sheriff has been nothing 
but exemplary both of that service and of Petitioner’s character while engaging in that 
service. Both Sheriff Greene and Principal Johnson, who have supervised and worked 
with Petitioner since 2017, opined not only was Petitioner of good moral character, but 
that his absence would actually be harmful to the students of East Columbus High School 
and to the Sheriff’s force, and would make the school less safe. Such testimony was 
credible, honest, and believable.  Even given Petitioner’s cross-examination testimony at 
hearing, the totality of the evidence rebutted the finding by the Probable Cause 
Committee that Petitioner lacks the good moral character required of a justice officer and 
showed that Petitioner has rehabilitated his character since 2017. 

 
25. 12 NCAC 10B .0205 provides:

When the Commission suspends, revokes, or denies the certification of a 
justice officer, the period of sanction shall be:
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(3) for an indefinite period, but continuing so long as the stated 
deficiency, infraction, or impairment continues to exist, where 
the cause of sanction is: . . .

  (b) failure to meet or maintain the minimum standards of 
employment or certification; 

. . . 

(d) commission or conviction of offenses as specified in 12 
NCAC 10B .0204(d)(2) . . . 

The Commission may either reduce or suspend the periods of sanction 
where revocation, denial or suspension of certification is based upon the 
Subparagraphs set out in 12 NCAC 10B .0204(d) or substitute a period of 
probation in lieu of revocation, suspension or denial following an 
administrative hearing. This authority to reduce or suspend the period of 
sanction may be utilized by the Commission when extenuating 
circumstances brought out at the administrative hearing warrant such a 
reduction or suspension.

26. The sanction for the charges as issue here, under 12 NCAC 10B .0205(3)(b) 
and (d), continues for so long as the stated deficiency exists.  As held in In re Dillingham, 
188 N.C. 162, 124 S.E.130 (1924), when one seeks to establish a restoration of a 
character, the question becomes one of “time and growth.” 

27. The credible and persuasive testimonies by Sheriff Greene and Principal 
Johnson demonstrated that Petitioner has restored his character so that he now 
possesses the good moral character required to continue certification as a deputy sheriff.  

28. Based upon the foregoing Findings of Fact and Conclusions of Law, 
extenuating circumstances exist for the Commission to exercise its discretion under 12 
NCAC 10B .0205 and reduce the sanction required under 12 NCAC 10B .0205(3).    

PROPOSAL FOR DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned 
hereby proposes that Respondent DENY Petitioner’s justice officer certification 
indefinitely based on the commission of the Class B Misdemeanor offense of “Willfully 
Failing to Discharge Duties” in violation of N.C. Gen. Stat. § 14-230.  Extenuating 
circumstances exist to justify the Commission exercising its discretion and reducing the 
sanction in this case under 12 NCAC 10B .0205.
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NOTICE

The North Carolina Sheriffs’ Education and Training Standards Commission 
will make the Final Decision in this contested case. As the Final Decision maker, that 
agency is required to give each party an opportunity to file exceptions to this proposal for 
decision, to submit proposed findings of fact, and to present oral and written arguments 
to the agency pursuant to N.C. Gen. Stat. § 150B-40(e).

The undersigned hereby orders that agency to serve a copy of its Final Decision 
in this case on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, 
N.C. 27699-6700.

This the 3rd day of June, 2020.    

ML
Melissa Owens Lassiter

         Administrative Law Judge                                        
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the date shown below, the Office of 
Administrative Hearings sent the foregoing document to the persons named below at the 
addresses shown below, by electronic service as defined in 26 NCAC 03 .0501(4), or by 
placing a copy thereof, enclosed in a wrapper addressed to the person to be served, into 
the custody of the North Carolina Mail Service Center who subsequently will place the 
foregoing document into an official depository of the United States Postal Service:

Jennifer J Knox
The Law Firm of Jennifer Knox, PC
jenknox74@gmail.com

Attorney For Petitioner

Ryan Frank Haigh
North Carolina Department of Justice
rhaigh@ncdoj.gov

Attorney For Respondent

Benjamin Zellinger
North Carolina Department of Justice
bzellinger@ncdoj.gov

Attorney For Respondent

This the 3rd day of June, 2020.

JG
Jerrod Godwin
Administrative Law Judge Assistant
N.C. Office of Administrative Hearings
1711 New Hope Church Road
Raleigh, NC 27609-6285
Phone: 919-431-3000
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