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MOTION AND SUGGESTION OF RECUSAL
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TO THE HONORABLE JUSTICE EARLS AND THE SUPREME COURT OF
NORTH CAROLINA:

NOW COME Legislative Intervenor-Defendants / Appellants, Philip E. Berger,
in his official capacity as President Pro Tempore of the North Carolina Senate, and
Timothy K. Moore, in his official capacity as Speaker of the North Carolina House of
Representatives, on behalf of the General Assembly and as agents of the State
(together, “Legislative Intervenors”), pursuant to N.C. R. App. P. 37, and hereby move
the Honorable Justice Earls and this Honorable Court to consider the recusal of
Justice Earls from participation in this matter, and, for the reasons stated herein,
suggest that such recusal is warranted. In support of this Motion, Legislative
Intervenors show the Court as follows:

1. Justice Earls participated in this case as an attorney representing
Plaintiff-Intervenors Rafael Penn, et al. (“Plaintiff-Intervenors”).! Attached hereto
as Exhibit A is the initial Intervening Complaint filed by Plaintiff-Intervenors on 9
February 2005. dJustice Earls signed the Intervening Complaint on behalf of the

Plaintiff-Intervenors as an attorney at the University of North Carolina School of

1 Legislative-Intervenors only recently learned of Justice Earls’ representation
of the Plaintiff-Intervenors when they reviewed the initial Intervening-Complaint in
the course of preparing their Appellee brief, currently due on 1 August 2022.



Law Center for Civil Rights. (Ex. A at 22; R p 969). The Intervening Complaint
1dentifies Justice Earls and others as “Attorneys for Plaintiff-Intervenors.”2

2. In addition to her representation of Plaintiff-Intervenors as a party in
this matter, Justice Earls has previously participated in this case as amici before this
Court.3 When this case was last before this Court, in Leandro III, 367 N.C. 156, 749
S.E.2d 451 (2013), Justice Earls and others filed a Brief of Amici Curiae on behalf of
ten (10) organizations, advocating in support of Plaintiffs’ position on appeal in that
stage of this case. A copy of that amicus brief is attached hereto as Exhibit B. Justice
Earls signed that brief on behalf of the Southern Coalition for Social Justice. (Ex. B
at 22).

3. The North Carolina Code of Judicial Conduct provides that a judge
should disqualify himself or herself when they previously participated in the case as
a lawyer for the parties. In relevant part, the Code of Judicial Conduct provides:

(1) On motion of any party, a judge should disqualify
himself/herself in a proceeding in which the judge’s

impartiality may reasonably be questioned, including but not
limited to circumstances where:

2 Justice Earls also signed at least the following additional filings in this case as
an Attorney for Plaintiff-Intervenors, many of which were not included in the current
record on appeal: Plaintiff-Intervenors’ Memorandum of Law in Support of Their
Motion for Limited Intervention filed on 9 February 2005; Memorandum of Law in
Support of Motion for Clarification by Counsel for Petitioning Intervenors filed on
February 23, 2005; Plaintiff-Intervenors’ Reply to the Charlotte-Mecklenburg Board
of Education’s Opposition to Intervention filed on 29 July 2005; and the First
Amended Intervening Complaint filed on 29 July 2005.

3 Justice Earls also signed a Memorandum of Law as counsel for Amicus Curiae

on behalf of the UNC School of Law Center for Civil Rights, which was filed in this
matter on 3 December 2004.



(b) The judge served as lawyer in the matter in
controversy, or a lawyer with whom the judge
previously practiced law served during such
association as a lawyer concerning the matter, or the
judge or such lawyer has been a material witness
concerning it;

North Carolina Code of Judicial Conduct Canon 3(C)(1)(b).

4. The United States Supreme Court has also noted that a judge presiding
over a case in which he or she participated as counsel raises due process concerns.
Williams v. Pennsylvania, 579 U.S. 1, 9 (2016) (*“When a judge has served as an
advocate . . . in the very case the court is now asked to adjudicate, a serious question
arises as to whether the judge, even with the most diligent effort, could set aside any
personal interest in the outcome.”).

5. Consistent with these authorities, Justice Earls has recused herself in
similar cases where she previously participated as an attorney representing the
parties. In Bouvier v. Porter, Case No. 403P21-1, the defendants filed a motion asking
that Justice Earls be recused in a matter where she had previously participated as a
lawyer representing the plaintiffs. Justice Earls recused herself from the case on her
own initiative, rendering the motion for recusal moot. See Order, Bouvier v. Porter,
Case No. 403P21-1 (entered 18 January 2022).

6. On 23 December 2021, the Court issued an Order setting forth a recusal
process that follows a “motion . . . seeking recusal or disqualification[.]” Similarly,
Canon 3(C)(1) of the Code of Judicial Conduct states that a judge should be

disqualified “[o]n motion from any party[.]” Under the process set forth in the Court’s

Order, a motion for recusal will be referred to the justice who is subject to the motion



for their determination. Alternatively, the Order permits the justice to “decline to
decide the motion on their own and exercise the discretion to refer the motion to the
full Court for disposition without their participation.” Legislative Intervenors
accordingly submit this motion and respectfully suggest that recusal is warranted
under the circumstances.

WHEREFORE, Legislative Intervenors move Justice Earls to consider their
suggestion of recusal, and, in the event such motion is referred to the entire Court,

move the Court to consider this suggestion of recusal.

[SIGNATURE APPEARS ON FOLLOWING PAGE]



Respectfully submitted, this the 13th day of July, 2022.

/sl Matthew F. Tilley

Matthew F. Tilley (NC No. 40125)
matthew.tilley@wbd-us.com

WOMBLE BOND DICKINSON (US) LLP
One Wells Fargo Center, Suite 3500

301 S. College Street

Charlotte, North Carolina 28202-6037
Phone: 704-350-6361

Pursuant to Rule 33(b) I certify that all of the
attorneys listed below have authorized me to
list their names on this document as if they
had personally signed it.

Russ Ferguson (N.C. Bar No. 39671)
russ.ferguson@wbd-us.com

W. Clark Goodman (N.C. Bar No. 19927)
clark.goodman@wbd-us.com

Michael A. Ingersoll (N.C. Bar No. 52217)
Mike.ingersoll@wbd-us.com

Attorneys  for  Legislative  Intervenor-
Defendants / Appellants, Philip E. Berger and
Timothy K. Moore
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EXHIBIT A
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE,
COUNTY'OF WAKE _ SUPERIOR COURT DIVISION

e HOKB COUNTY BOARD OF BDUCATION
< HALIRAX-COUNTY BOARD - OF EDUCATION
1 ROBESON.COUNTY-BOARD OF BDUCATION
. “CUMBERLAND COUNTY-BOARD:OF -
" EDUCATION; VANGE COUNTY: BOARD OF
< «EDUCATION; RANDY.L; HASTY, mdmdually
+‘and as-guardian ad Jitem of Rande!l B Hasty,
“STEVEN R. SUNKEL, mdmdually and ag.; ..
guardian ad litem of Andtew J. Sunkel; LIONBL
WHIDBEE, individually and as guardian ad litem
s ofJeremy LiWhidbee; TYRONE T WILLIAMS, -
individually and as-guardian ad Jitem of Trevelyn ;.-
L. Williams; D.E:LOCKLEAR, JR.;:individually
and as guardian ad litem of Jason E. Locklear;
“ANGUS B: THOMPSON 1, individually and as -
guardian ad litem of Vandaligh J.-Thompson; : -~ -
- MARY ELIZABETH LOWERY, mdmdua]ly
“and a8 guardian ad titem of Lavinie Rae Lowery, 2
JENNIE 'G. PEARSON, mdiwdually and’ as.
***"guardian ad litem of Sharese D: Pearson"" =
T BENITAB. TIPTON; mdzvxdually and as: -
* “guardiati ad liteni'of Whitney B. Tipton; DANA
" HOLTON JENKINS, individually and as guardmn
ad litem of Rachel M., Yenkins; LEON R.**
ROBINSON, individually and 2 guardmn ad
litent of Justin A. Robinson, ™~ ™ v

FRIETINT gl AN

fmy;me'cowmmi :

Plaintiffs,

CASSANDRA INGRAM, individually and as
guardian ad fitem of Damie Ingram; CAROL
PENLAND, individually and as guardian ad fitem
of Jeremy Penland; DARLENE HARRIS,
individvally and as guardian ad litem of Shamek
Harris; NETTIE THOMPSON, individually and
as guardian ad titers of Annette Rence Thompson;
OPHELIA AIKEN, individually and as gnardian
ad litem of Brandon Bell; ASHEVILLE CITY
BOARD OF EDUCATION; BUNCOMBE
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COUNTY BOARD OF EDUCATION;
DURHAM PUBLIC SCHOQLS BOARD OF
EDUCATION; WAXE COUNTY BOARD OF
EDUCATION; WINSTON-SALEM/FORSYTH
COUNTY BOARD COF EDUCATION,

Plaintiff-Intervenors,
and

RAFAEL PENN; CLIFTON JONES, individually
and as guardian ad litem of CLIFTON
MATTHEW JONES; DONNA JENKINS
DAWSON, individually and as guardian ad litem
of NEISHA SHEMAY DAWSON and TYLER
ANTHONY HOUGH-JENKINS,

* Plaintiff-Intervenors,
Vs,

CHARLOTTE-MECKLENBURG BOARD OF
EDUCATION,

Plaintiff-Intervenor and Realigned
Defendant,

“and

STATE OF NORTH CAROLINA and the
STATE BOARD OF EDUCATION,

Defendants,

Vvvvv\tvvvvvvu\.—-vvvvvkuuwwvuVUvu«Jv

Plaintiff-Intervenors Rafael Penn, Clifton Jones, Clifton Matthew Jones, Donna
Jenkins Dawson, Neisha Shemay Dawson and Tyler Anthony Houngh-Jenkins allege and

state the following against the defendants;
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NATURE OF THIS ACTION

1. Plaintiffs are public school students in the Charlott&M : kl

dxstnct (hereafier, “the Charlotte district™) some of whom who are represented by their
parents and next ftiends. They seek a limited intervention in this lawsuit to enforce their
constitutional rights to 2 sound basic education—which is guaranteed by North Carolina

Consttution, art. 1, § 15 and art. 1X, § 2 (1),as clarified by tho North Carolina Supre

Courtin Leandro v. State, 346 N.C. 336 (1997), by H“ke Catinty Bo
State, 358 N.C. 605 (2004), and by the various prior orders ‘nnd_ fecisions of this Court—
and to guarantee their right under the North Carolina Constitution art, §, § ]9 to the equal

protection of the laws.

2. Plaintiffs attend, or expect o attend, high schools within the Chatlotte
System that have undergone profound changes in their student assignment paficms during
the past five years because of a series of resolutiond adopted by dcfmdthharlotte-
Mecklenburg Board of Education (hereafter, “the Chaslotte Board™). These resolutions

have created and implemented a new system of student assi

ts (hereafter, “fhe 2000,

assignment plan").
3. The 2000 assignment plan succeeded 28 years of federal-court supervised
assignment plans that were designed to bring about racial desegregation under the three-
decades-long Swansi v. Charlotte-Mecklenbiirg Board of Education tawsuit. The 2000
plan is built upon's policy foundation purportedly emphasizing parental choice. It~
announces as its highest priorities a “home schoot guarantee™that all shidents can

attend a school in proximity to their residences—and the maximization of stability—
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éssuring that ti'xese home school guarantees and other choices will be stable “to the fullest
extent feasible,™

4. The defendant Charlotte Board knows, and was cautioned by educational
_ consultants, that the Charlotte-Mecklenburg district is characterized by residential
neighborhoods that vary widely in their average socioeconomic circumstances, Some
neighborhoods, especially in central city and west Charlotte, are predominantly lower-
income. Others, especially in the northern and southern suburbs of Charlotte, are
predoininantly higher-income. The defendant Charlotte Board knew, therefore, that its
adoption of the 2000 assighment plan with its “home school guarantee” would
necessarily create public schools whose student populations would vary greatly in their
overall average socioeconomic eircomstances. i

5. The 2000 plan has created many “high poverty” schools within the
Charlotte system. These “high poverty" schoots enroll disproportionately large
concentrations of students who stand at risk of educational failure assessed by every
known measure—poverty, parental unemployment or underemployment, low parental
educational levels, single parent family status, inadequate or unstable housing, poor
‘ health, racial minority status, limited English proficiency, and status es exceptional
children.

6. Recognizing the adverse educational impact of its chosen priorities, the
Chatlotte Board created special student assignment rules that purportedly would permit
lower income students (calculated by the percentage of free and reduced price lunches
(hereafter “FRPL,” 2 common measure of fower-income status), and low-performing

students, to transfer out of high poverty schools to higher-income scheols. Hawever,
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Charlotte's home school guarantée remains the Chatlotte sjréféni‘s first pnonty, a.ndtho
effective nse of transfer rights depends upon the availability of open seats in hngher- o
income schools. Since many paretits in the Chiazlotte system s hxgher income
neighborhods, including Chatlotte's northeth and southern suburbs seiact a nearby -
home school, many higher income schools in these nelgbborhoods have student )
occupancy rates of Well over 100% of ¢ capamty and few cmpty seats for would-be h'ansfer
students from high poverty schools. Transfer oppormmtnes are further limited by a
systemwide rule that provides bus transportatzon only to students who transfer t0 other
schools within their defined “zones.” ST e
7.7 The Charlotte Board acknowledges thiat “soms greater concentrations of
low sociocconomic status . . . may not be reaééliabiji'ﬁi;;'(;ia"ablei underthe Plan".l'o o
concentrations of low socioéconoinic status and sohools Which quahfy as Eﬁﬁity Plus 1l
schools under the applicable criteria of the Board shall receive additional rasourcesundcr
the Equity Plan, incltiding, but not limited to, family support Sorvices, teacherand
sdmiistrator incenives to'oreate and tatitai table balancos of cxperience snd
qualification, rediiced class sizes and curricilum enhandements o slevate and meet
expeotations of excellence.” In offect, the 2000 plan accepts the certainty that Charlotte’s
centrat city schools will be 'éébndﬁii'c'éii}sﬁ&‘{aéi&uy"i'sa’iat.ea"bu'{"i&mi the promise that,
in compensation, these: “Equity Plus T schools will receive sufﬁcient addxtional mputs '
and resources fo ‘bring eqmty andh:gh performance to evety schooL o R
8. These compensating inputs and resources have iot boen sufficient to offiet

the severe, crippling learning environments created withisi Charlotie™s lugh poverty high
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schools, Schools such as West Charlotte High School, E.E, Waddell High School,
Garinger High School, West Mecklenburg High School, Zebulon B. Vance High School,
and Olympic High School, suffer from levels of student achievement, graduation rates,
and other measutes of student and school performance that are far lower (and disciplinary
tates and dropout rates that are far higher) than those in higher income schools
throughout the Charlotte district. Similarly disappointing results have chasacterized
Charlotte’s high poverty middle and elementary schools.

9, The Charlotte Board has failed to assure a stable balance of expetienced
and qualified teachers in its high poverty schools. For example, 38% of all teachers who
tal;ght in Charlotte’s Bquity Plus I schools in 2003-04 have left these schools ar
transferred, as compared with only 16% of. current teachers system wide, Althongh there
ate many rema;kable and dedicated teachers in these Equity Plus II schools, the average
levels of experience, retention, teachers who teach-in-field, and other recognized
measures of teaching excellence are significantly lower in high poverty schools than in
other schools within the Charlotte system. Although the Superintendent of the Charlotte
Systeni, Dxt. James Pughsley, proposed a numbe; of major steps in January of 2005 that
might redirect experienced teachers toward Equity Plus TI schools, none of those steps
has yet become Charlotte Board pd!icy. On information and belief, these efforts, even if
fully implemented, cannot suffice to redress the difficult working conditions, the
demoralization of staff and students, and other features that prompt teachers to resign

from teaching altogether or to transfer from these schools,
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10. N Moreover, among pnnclpals assnstant principals, and other administrators
in Charlotte s lngh pove:ty schools, expenence levels are significantly lowerand
tumover rates __mgmﬁcg;uy h!ghqr than in other schools within the Charlotte system. -

| 7 II. N These ‘consequences were not unforeseen, _Nearly 40 years of social.
scx-tlﬁc studxes have found repeatedly that aschool’s socioeconomic. composition hag a
strong impact on th qunliyof e education delivered inside their walls. These studics.
have dcﬁoﬁs&afed th& me.averagq squ:_io‘pgqnpxniq background of fellow students is one
of the most inﬂuentia] "inputs" affactmg a stndent §.own education, apart from his or her
own fmm]y background and that lugh poverty schools create significantly more difficult
Iearmng envlronments for all stndcnts Wwho attend them,

o l%. . Consistent with those findings, 82 percent of Charlotto lower-income
stl;d;nts ;vh(; attended low-povexty schools in2003-04 performed at grade level on State
ABC tests, wtnle only 64 percent of snmlar lower-income students who attended
Charlotte® smshfoveﬁwhdsaclﬁevewwe level -an 18 perccntagepoint
“poverty 50" among ilcen, el from lowet inoome familics, that varies by whether .
ey aﬂm" | high-poverty or low-poverty schools in Chelette. . . .

i ) 13 B Chariotte‘s present 2000 student asmgnment system, whxch consigns.
plainhﬁ‘s and fellow studcnts to high poverty elementpry, m:ddle. and high schools,
(hetefore deprives the plaintifts of the opportusity for a sonnd basio education guatanteed
by Leandro. These plaintiffs stand at grave risk of suffering permanent and irreparable
injury to their prospeots for post-secondary educationel or vocational training, for
co;npctiug on an equal basis with others in further formal education or gainful

employment, and for functioning in 2 complex and rapidly changing society. Plaintiffs
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seek limited intervention in this lawsuit to demonstrate these facts, and to obtain
declaratory relief that the Charfotte Board's adoption and present maintenanco of s 2000
student assignment system—

(2)  despite clear evidence that this system would create many high poverty
schools within the Charlotte system;

(b}  despite clear evidence that most high poverty schools create significantly
more adverse learning environments for their students;

(¢)  despite feasible, educationally sound aliemative assignment plans that
could significantly reduce disparities in the socioeconomic composition of Charlotte
schools, and thereby reduce the attendant educ ational injuries to students such as the
plaintiffs, who attend high poverty schools; and

(d)  despite the actual experience under this system, which has not vindicated
the Charlotte Board's crucial educations] assumption that it could steer sufficient
compensating resources to high poverty schools to overcome their social and educational
disadvantages— therefore violates the North Carolina Constitution,

M.  Plaintiffs also seek injunctive relief reqmrlng the defendent Charlotte
Board fo deveiOp forthwith, and the defondants State and State Board to oversee, a
revised, systernwide student assignment plan that will end the large socioeconomic
divisions that currently characterize the Charlotte system

15, Assuring a sound basic education to all Charlotte students will require
manty other improvements in Chatlotte’s current fiscal, administrative, and educational
policies and practices. Unless Charlotte’s school System is set on an equitable student

assignment foundation, however, none of the other changes will suffice to redress the
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educational deficiencies, inequities, and long-term instabilities created by the present
assigament plan.
PARTIES
PLAINTIFFS . -

16,  Plaintiff Rafael Penn is a resident of Mecklenburg County and is a studerit
at Zebulon B, Vance High School in the Charlotte-Mecklenburg school system, ™ -

17. Plaintiff Clifton Jones is a resident of Mecklenburg County. Plaintief ™
Cliﬂog_M.__ Jones is a resident of Mecklenburg County and is a student at Phillip D. Berry
Academy in the Charlotte-Mocklenburg school system, He is a minor and i8 represented
in this case by his father, Clifton Jones. .. ..

18.  Plaintiff Donna Jenkins Dawson is a resident of Mecklenburg County. -
Plaintiff Neiska Shemay Dawson is a resident of Mecklenburg County and is a student at
Olympic High School in the Charlotte-Megklenburg system. She is a minor and is B
represented in this case by her mother, Donna Jenkins Dawson, © -~ -« - ciie. o

19.  Plaintiff Tyler Anthony Hough-Kenkins is a resident of Mecklenburg ~
County and is a studant at Southwest Middle School in the Charlotte-Mecklenburg
system. He is a minor and is represented in this.case by his mother, Donna Jenking
Dawson, . et i

20.._ Defendant Charlotte-Mecklenburg Board of Education is # corporate body
granted powers pursuant to state Jaw. It has the avthority to sue or be sued under NC. -
Gen. Stat, § 115C-40, The State has dolegated to the Charlotie Board the “general contro} -

and supervision of all matters pertaining to the public schools in [its] respective local =
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school administrative unit[],” and the Board is charged with “execut[ing] the school laws
in" its distriot, N.C. Gen, Stat. § 115C-40, so as “to provide adequate schoo! systems
within {its] respective local school administrative unit{}, as dfrected by law.” N.C. Gen.
Stat. § 115C-47(1),

21.  Defendant State of North Carolina (herein, ‘;1he State™) is responsible
under the North Carolina Constitution for public education. Art. I, § 15, It is the State's
constitutional duty to guard and maintain the fandamental right to an adequate education.
Consistent with this duty, the State must provide, through legislation enacted by the
General Assembly, for a general and uniform system of free public schools wherein equal
opportunities are provided for all students, Art. IX, § 2(1). The North Carolina Supreme
Court has held that the State is ultimately responsible for the provision of a
constitutionally adequate educational system, even when it delegates operational
authority to local school boards. Hoke County Board of Education v. State, 358 N.C. 605,
635-36 (2004).

22.  Defendant State Board of Education (hercin, “the State Board") is an
agency of the State of North Caroling, charged with the “general supetvision and
administration of the free public school system™ 'of the State of North éarolina. N.C. Gen,
Stat. § 115C.12 (1). Among its statutory powers is the “authority, inits discretion, to alter
the boundaries of city school administrative units.” N.C. Gen. Stat. § 115C-12 (7).

SDICTIO NUE |

23.  This Court has jurisdiction over the subject matter of this action under

N.C. Gon. Stat. §§ 7A-245 (1), (3), & (4).

1¢
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24, “This Cotirt hag Junsdxchon over the person of the defendants nnder N. C.

Gen. Stat, § 1-75.4. ‘
| EACTUALALIEGATIONS
Background
25" For nearly 15 years, from the Iate 1970s unnl 1992 the Charlo‘rte system

operated under 4 federal chegrcgatlon plan approved by a2 federal dmtnot oourt wh:ch
formally oversaw student a ass1gnment pohcy as part of the &vann v Ckariorte- |
Mecklenburg Board of Educazion caso. The asslgnment pIan, based 0n the remedlal needs
urider the Bqual Protéction Clause of the Fourtecnth Amendmcnt. reqmred racxal balancc
in virtualiy every elementaxy. mxddie, amd hi gh school. Because of the lower average -
incomes of Aftican American familics thnn ofwhxtc famxlms, ﬂus racial dcsegregatlon
led indirectly foward the creanon of schools with relahvely snmlar soc:oeconom:c o
compos:ﬁons throughout thie Char]otte system. R -

26.  In 1992, the Charlotte Board, respondmg to the proposai of anew school
superintendent, began to expenment thh a riore ﬂeonble system of student assignments,
in which parents had'the opuon to choose one of 1 many magnet schools for thexr c!nidrcn

27, 11997, new lmgatmn over Charlotto’s assxgnmant pohcy led to a

declaration by the federal district court in 1999 that the Charlotte system had become
“unitary” and no longer reqmred federal Judlmal supervxsmn As patt'of its final ofdew
and judgment, the district court enjoined the Charlofte Board to cease any use of race as a
criterion in making student asslgnmenfs The federal dlslnct court’s ﬁndmg that the

Charlotte district had become “unitary” was affirmed on appeal to the United States

1
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Court of Appeals for the Fourth Circuit; the portion of the district court’s order enjoining
the Charlotte Board's further use of race in making student assignments was reversed,
. The Current Student Assignment Pﬁm

28 InMarch of 1999, the Charlotte Board adopted & document entiled
Achieving the CMS Vision: Equity and Student Success, which set forth the basic gt;als
aud strategies for a new student assighment system. On June 1, 2000, the Charlotte Board
adoI;ted a reéolution committing itself to the new plan, In the June 1, 2000 resolution, the
Chatlofte Board instructed the superin‘tendent to develop a student assignment plan for A
2002-03 that would “maximize stability for students to the fullest exfent feasible,”
“guarantee availability of a ‘home’ school assignment choice for every student in
proximity fo the student’s home,” and “guarantee]Js options for low performing students”
and for “students of low sociocconomic status™ . -+ “who ate assigned to-home schools
with high concentrations of low petforming students, to choose assignment to schools
with higher performance{ and lower concentrations of low socioeconomic status.”

29.  The entire Charlotte system is divided, under this plan, into four
.Contiguous zones (designated the ‘blue,” ‘gold,” ‘purple,® and ‘green’ zones). Bach zone
contains various elementary, middle, and high schools that are grouped to form separate
“feeder systems.” Students who enter particular elementary schools will flow into
designated middle schools (designated as “continyation schools™), and students from
middle schools will flow into designated high schools, Therefore, parents and students
are assured that, if they are plsased with the feeder system attached to their home
elementary school, they have an assured pathway tbrough known continuation schools

throughout their elementary, middle, and high school careers,

12
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30, Students may. in theory, choose opmns other than thelr home school
among an array ofnon-magnet and magnet sdmols Wlthm theu' reszdential zone, with the
Charlotte system prowdmg transp ortanon (or may choose schods outside their asszgned
zone, though with no h'ansportahon provxded) Howevcr, thc Cha:lotte Board cautxons
that the available ophons, i realxty, are far fewcr 'I‘he Charlotte Board has mformed .l
patents that "[d]unng the 2004- 05 school year the dxstnct grew by approxnmately 4 700
students, Our cotrent ovcrcrowdmg conditions at some schools w111 probably contmue |
and thus limit the dJstnct's abxhty to ptovide fanuhes with thcu' schooI of selcotlon
Bven in Charlbtte’s fifteén "Tzﬂe 1 Choxce Schoots" whose students are theorencally
entitled undei federal law’ to elect other schools since these Schools faxlod to make
“adegiiate yearly progress™ under the federal No. Cb.{ld Leﬁ Behmd Act f‘or the past two |
yearsi the Charlotte’ Board has wamed parents that “b ecause 50 many of our schools aro.
full, We cannot guarantee ‘that we w1ll be ablc to asmgn students to one of tholr ﬁrst “
three choices, The disttict o may have to place them in another school that has Space in .
their grade level.” 1d, ° D ‘

R T Apart from’ the Title T Chome schools the Charlotte Board‘s pnonuos for
transfer have shifted over time, Under the 2000 student ass:gument 5 uutml pnonty )
design, hlghest prionty was gwen (1) to lhosae students who were ehglble for ﬁ‘ee and N
reduced ; pnce lunch 50 !ong as the student populatmn of ﬁ:exr home schoo] averaged at |
Ieast 30 percentage points higher in FRPL populat:on than dxd the Chariotte systemmde
As of 2005- 06 howover the transfer pnonty for tmnsfers to non~magnet schools has
shiftéd away from poverty deooncentrat:on and toWard assxstmg in moves ﬁ'om low- a

performing schools. Students who are thmnseives Iow-petfonningm readmg have the
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. highest priority (if they attend honie schools in which thie reading performance is 15
percentage points below the Charlotte system’s reading average). They may transfer to
other, higher performing schools. The second priority is reserved for those students who
aze not themselves low-performing in reading, but who attend schools that are low-
performing. These students have a priority to attend any school in the entire Charlotte
district, whether or not it is in their assigned zone.

32 Only- after students in low-petforming schools have exercised their
priorities are priorities honored for students who themselves qualify for FRPL, and only
if they attend slementary or middle schools Where the FRPL student populations are
above 40 percent, or high schools where the FRPL populations are above 30 percent.

33.  Insum, many students including the plaintiffs, who attend high poverty
high schools in Charlotte system, are effectively locked into those schoals by an
assignment system that begins with an absolute home school guaranteé, based upon a
parent’s residencé at the elementary school level, and then links each elementary school
to middle and high schools that Yikewise are “high poverty,” The transfer options are
broad in principle but restricted in practice, since the overwhelming majority of parents in ‘
higher income neighborhoods opt for home schools that quickly fill to 100 % capacity
and beyond, foreclosing any new transfers into these sohools. Moreover, students within
many of tho Charlotte systems schools are segregated by classroom according to their
socioeconomic status, with lower income students grouped fogether in low-pefforming
classes that often have less well-qualified teachers.

34.  Asa further result of this system, high poverty high schools (and

elementary and secondary schools) tend to be disproportionately underutilized, The

14
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Charlotte system's center city high schools — inctiding West Mecklenburg and B,
Waddell-~operated at 77% and 8194 % capacity rcspectwely dnm:g the 2004- 05 acadmmc
year, with West Charlotte, Berry Academy, and Vance hlgh schools at 90%, 95% and |

96% capacity Tespectively. During the same academic year, Charlotte ngh schoo]s in the
northern and southern suburbs are seriously overcrowded—Butler at 127%, Nonh |
Mecklenburg at 120%, Providence at 119%, and Sovith Mecklenburg at 118 h

35.... . Norhas the 2000 assignment system achieved sxgmﬁcant transpoﬁation
efficiencies. Approximately 65 percent of those Charlotte system students currently :
eligible for transportation are transported to their schools‘on pubilio school buses. On
information and belief, transportation costs are cirrent] y highcr on areal dollar bas1s
under the 2000 student assignment system, than they were vnder the desegreganon
assignment system. . ' T
The Educational Consequences of the Current ‘Smdéhi"ﬂsﬁiéﬁﬁiéﬁi Plan
36. . Although the 2000 assigament plan his orly biei i sifsct fur pes

academic yoars (2002-03 and 2003-04), very wide disparities fa sfudi performance
have already.emerged among the schools, grouped by thoir soczoeconozmcstams.For o
example, the high school composite scores reported by the Notth CamlmaDepartment of ;
Public Instruction in 2003-04 at tho five highest poverty schiols dmong Charlotte’s 15
regular high schools~-West Chalotte (61:92% eligible for FRPL: 31% at or above grade
level); Garinger (57.03- eligible for FRPL; 45% at or above grade lovel), West -
Mecklanburg {46.49% on FRPL; 48% at or above grade level); B.B. Waddoll (45,5675
eligiblo for FRPL; 41% at or above grade level); and Inidependence | (35 67% eligxble for
FRPL; 49% at or above grade level)—ave far lower than the high s¢hool ¢ compos:te scores

15
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at Charlotte’s six lowest poverty high schools—Providence (4.92% eligible for FRPL;
85% at or above grade level); Hopewell High (11.61% eligible for FRPL; 68% at or
above grade level); North Mecklenburg (13,91 eligible for FRPL: 72% a;t or above grade .
level); David W. Bufler (14.32% eligiblo for FRPL: 75% at or above grads level); South
Mecklenburg (15.37% eligible for FRPL; 74% at or above grade level), Myers Park
(17.78% eligible for FRPL; 75% at or above grade lével). Similar disparities, closely tied
to the socioeconoimic éomposition of various schools, are also present in Char_lotte’s
el;:mentary and secondary schools.

37.  These disparitics in measured stndent performance ere caused, in
substantial part, by the high poverty concentrations. Lower income students who atiend
higher income schools significantly outperform, on average, lower income students who
attend high poverty schools. In 2003-04, 82% of lower-income students who attended
Charlotte’s low poverty schools were performing at grade fevel. Only 64% of lower-
income students who attended high poverty schools were at grade level.

38.  Oninformation and belief, students who attend high poverty schools are
more likely to drop out of schoo? before graduation than are students in the Chatlotte
system as a whole, '

39.  Oninformation and belief, students who attend high poverty schools are
less likely to graduate than ere students in the Cherlotte system as a whole.

40.  On information and belief, students who attend high poverty schools are
more likely to face both in-scheol and out-of-school suspensions than are students in
Charlotte’s higher income schools. Consequently, the academic atmosphere in high

poverty schools is substantially mere chaotic and less well-ordered than is the academio

16
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atmosphere in Charlotte’s higher income schools. At Phillip Berry Acadeiny, for
example, classes in automotive engineering attonded by plainfiff Clifion Jorss went for
weeks without any teacher at all—neither a qualified, cortified teacher teaclnng in ﬁeld,
nor even a substitute teacher, - B o

“41. - Under the Charlotte Board's Equity Plus 1T plan, schoolsmthhxgher h
proportions of low income children are entitted fo compensating educational mputs.
including financial incentives designed to draw ¢ competent and’ oxpenenced teaohers 1o L
these schools, B

42, These inputs and incentives have failed to sfem very high losses of
teachers from Charlotte’s high poverty schools-“a 38 perceit deparbire rats for tomshars.
employed in such schools in 2003:04, compnred with a 16 percent depanure rate in the :
Charlotte system overall.” T R e
43, The Equity Plus IT plan has not succeeded in lifting stidént performatise.
and graduation rates to levels comparable to thoss of othior schools in the Charloits”
system, or in teducing dropout rates, disciplinary rates, and other indicia of académic
distress and failure, to levels comparable to higher i income ‘schools i inthe Charlotte
system o
“The Del'eud'ants"l{ndw'léilge of le’éty Adverse E&uéiﬁ&ﬁai é’oii’éeque:iées

nearly forty years. Ini his magisterial stirdy of student performance and school resources
ins the mid-1960s, Equality of Educational Opportunily, Dr. Tames S. Coleman and his
colleagues, commissioned by the United States Congress to ¢arry out a comptchensive

analysis as part of the implementation of the Civil Rights Act f 1964, conchided that:

17
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“a pupil’s achievement is strongly related to the educational backgrounds and aspirations
of the other students in the school,” and that if a “minority pupil is put with schoolmates
with strong educational backgrounds, his achiev'emant is likely to increase.” Coleman
Report, at 22. Indeed, the Coleman Report found that “[a]ttributes of other students
acoount for far more variation in the achievement of minority group children than do any
attributes of school facilities and slightly more than do attribuies of staff. J7. at 302,

45.  Professor Coleman’s findings have been replicated in dozens of highly
reliable, meticulous sciontific studies, Many distinguished scholars and researchers,
including Christopher Jencks, Alison Wolf, Karl White, Mary M. Kennedy, Susan B.
Mayer, Robert L. Crain, Rita B, Mahard, Judith Anderson, Etic Camburn, Luis Laosa,
Russell Rumberger, Shery!l Cashin, Richard Kahlenberg, and Gary Orfield, have reached
similar conclusions based upon their carefirl studies of empirical evidence. These findings
are well known to the defendant Chatlotte Board and to the defendants State and State
Board.

46.  Upon information and belief, Professor Gary Natriello of Columbia
University Teacher's College wes retained as an expert by the Charlotte Board as it
condncted its revision of its student assignment policies in 2000 and thereafter. Professor
Natriello told the Charlotie Roard that “Once you get at least SO percent concentrations of
poor students, it becomes very difficult 1o be effective in helping disadvantaged kids
achieve." He also told the Board that it would cost significantly mofe to educate students

in high poverty settings.

18
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. DENIAL OF A SO

| 47 ) Plamttffs incorporate by reference each of the aflegations of paragraphs 1
through46 ofth:s complazm ot ittt et st .

48.‘ . Plamt:ﬂ' students have a ﬁmdamenta! right under Article 1, §.15 and
Article Dx, § 9(2) of the North Ca:olma Conshtm ion to the opportunity for a sound basic
agant the Charlotte Board of Educatjon lmve a duty to guard and protegt that right. ..

. 49:_ N 'I‘he defendant Charlotte Board has denied ths plaintiffs their...
const:tutmnal opportumty for asound baslc education, because jt has chosen and.
mamtmned a stgxdqnt gxsmgamont sys(_em t_!l_at systematically liepl_fiive_.sﬁplaigt_ijﬁ_gﬂmgny,
csscnual elcmems of a .sov.nd baszc educatlon R

7 50: _ Defeudants have the available fiscal,  administrative, and educational .
capacity to adopt and implement alternative student assignment plans, including, for .
example, a plan that would establish floor and ceiling oaps on the percentage of frec and
reducedpfies}‘,'a?& students In every Charlotte school, in order to eliminate tho barrier to
4ot basw  education erected by the Charlotte’s 2000 student assignment policy. .

_ 51 The faxlurn of defendant Char[otte Board to adopt and implement, and of .
the defendaxﬂs State and State Boaxd to mszst upon, some alternative assignment policy, .
despilo their FW???*??S?P? the adverse educational consequences of high poverty schools,
desgite- thelr knowledge that Charlotte’s high poverty schools have not responded
sufficiently to the Equity Plus Il strategy. and despite the fact that allernative remedies
are available in this wealthy school district, violates the plaintiffs’ constitutional rights

under Article I, § 15 and Article IX, § 2(1) of the North Carolina Constitution.
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SECOND CLAIM FOR RELIEF
DEFENDANTS' VIOLATYON OF M'_I_!II& RIGHT TO
IHE EQUAL PROTECTION OF THE LAWS

52, Plaintiffs incorporate by reference paragraphs 1 through 51 of this
complaint.

53.  Plaintiffs have a right under Aricle L, § 9 of the North Carolina
Constitution to the equal protection of the laws,

54.  Defendants” maintenance of system for student assignments that
relegates plaintiffs and many other lower-income students to high poverty schools, which
are (1) disproportionately filled with students at serious risk of educational failure
because of parental poverty, parental unemployment and underemployment, lower
parental educational levels, single parent families, non-white students, students with poor
health, stadents whose families have inadequate or unstable housing, Kimited English '
proficient students, and students who need excepﬁqnal services, and which are (2)
characterized by high teacher turnever, more inexperienced teachers, more teachers who
teach out-of-field, and more administrative turnaver, deprives the plaintiffs of educational
opportunities Lhat' are equal to those afforded to those Charlotte’s students who attend
lower-poverty schools with fewer at-risk students and greater toacher stability and
quality.

55, Defendants chose.and implemented the present Chatlotte student
assignment system despite their clear knowledge that it would create many of these
adverse school socioeconomic conditions and would, therefore, create eduoatioﬁal

disadvantages for plaintiffs and other students in high poverty schools.

20
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56.  Charlotte's present student assignment system deprives plaintiffs of the
equal protection of the laws

WHEREFORE, plaintiffs respectfully request; _

1. A déclaration that Charlotte's i;fc;éent si;aént asslgnment ;;lan is | '
unconstitutional on its face and/or in its apphcahon to plamtlﬁ's and others studen.t's
similarly situated, ‘under Artwles I, §§ 9 and 15 and Artxc!cs IX § 2(1). o ‘

2. An order enjoining the dcfendants to desxgn and mxplemerﬂzt an altema,t:ve
student ass:gnment plan to emd lngh poverty concentrauons in every C‘harlotte school by
establishing reasonable ﬂoor and cexlmg caps on the free and reduced pncc lunch
population of every eIementary, nuddle, and }ngh sohool in tho Chaxlotte System,

3.7 An'order; reiammg Junsd:ctton over tlns case to ensure full comphance
wnlhmec.'om’sdecree R B . o

4" Anorder gmmng to plamhffs thon' attorneys f‘ees and reasonable costs to-
the extent penmtted by law, and I ' |

“5."" " An order grantmg such other and furthm- reﬁef as to the Court shall seem :

just and proper.
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ISSUES PRESENTED

1. DID THE TRIAL COURT HAVE THE AUTHORITY AND DUTY
TO ORDER REMEDIAL RELIEF AFTER THE STATE
LEGISLATURE REFUSED TO FULFILL ITS CONSTITUTIONAL
OBLIGATION TO PROVIDE EVERY CHILD IN THE STATE

'WITH THE OPPORTUNITY TO OBTAIN A SOUND BASIC
EDUCATION?

II. IS PRE-KINDERGARTEN A PROVEN, EFFECTIVE, LEANDRO

II-CONFORMING REMEDY FOR THE CONSTITUTIONAL
VIOLATION FOUND TO HAVE OCCURRED?

INTRODUCTION

North Carolina’s school children were the victors in the landmark rulings in
Leandro [ and Leandro II. Yet, eighteen years after the lawsuit was filed and eight
years after the second N.C. Supreme Court decision, tens of thousands of children
across the State — particularly at-risk children ~ are only marginally closer to
obtaining a sound basic education.

The N.C. Supreme Court, in its 2004 decision in this case, held that at-risk
prospective enrollees had been denied their constitutional right to the opportunity
to obtain a sound basic education. Hoke County Bd. of Educ. v. State, 358 N.C.
6035, 642, 599 S:E.2d 365, 393 (2004) (“Leandro 11 ”). Nevertheless, the Court
held, at that juncture of the case, mandating pre-kindergarten for all at-risk

prospective enrollees was premature. Id. at 644, 599 S.E.2d at 394. The Court



-3.

deferred to the legislative and executive branches to devise a remedy. Id. at 642-
43, 599 S.E.2d 365 at 393.

In response to Leandro 11, the Legislature and the State Board of Education
expanded pre-kindergarten services, with the stated intent to ensure that “every at-
risk four-year-old has access to a quality pre-kindergarten program.” (R pp 477,
483; R Spp 612, 615). Despite abundant evidence that this remedy has proven to
be effective, the Legislature has failed to adequately implement the program or to
prescribe an alternative remedy. Today, less than half of the state’s approximately
65,000 at-risk four-year-olds have access to the State’s pre-kindergarten program.
(R p 666). The Legislature’s “Current Operations and Capital Improvements
Appropriations Act of 2011,” N.C. Sess. Law 2011-145 (“Legislation™), would
substantially decrease this number even further. /d.

The trial court had a duty to order remedial relief when it determined that the
State Legislature failed to fulfill its constitutional obligation to provide each child
in the State with the opportunity to obtain a sound basic education. The trial

court’s order is no longer “premature.”

ARGUMENT

L THE TRIAL COURT HADTHE CONSTITUTIONAL AUTHORITY AND
DUTY TO ORDER REMEDIAL RELIEF TO THE CHILDREN OF
NORTH CAROLINA.
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A.  When Other Branches Of Government Fail To Fulfill Their
Constitutional Obligation To Provide A Sound Basic Education, The
Court Has The Authority And Duty To Order That The State Provide
Such Remedial Relief.

The Legislature argues that the trial court exceeded its aﬁthority when it
ordered the State to provide pre-kindergarten services to all at-risk four-year-olds
in North Carolina and enjoined Section 10.7(f) of the Legislation. See Attorney
General’s Brief pp 11, 20. While courts generally defer to the legislative and
executive branches on issues that fall within the province of those branches of
government, this deference requires that the other branches of government fulfill
their constitutional obligations.! When, as in the instant case, one of the other
branches refuses to fulfill such obligations, our state courts are not only
empowered, but are obligated, to act to ensure that the constitutional rights of
North Carolinians are not compromised.

The judicial authority and'obligation to protect such constitutionally
declared fundamental rights, as asserted here, is as old as the United States. See
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803). Judicial action
addressing a continued constitutional violation is rooted in the courts’ equitable

powers, and as long as such action is exercised after legislative noncompliance, as

! See Sonja Elder, Standing Up to Legislative Bullies: Separation of Powers, State
Courts, and Educational Rights, 57 DUKEL.J. 755, 773 (2007).



evident here, it is appropriate.”

During the school desegregation era, courts were often obligated to remedy
constitutional violations after the other branches of government refused to do so.
In Swann v. Charlotte-Mecklenburg Bd. of Educ., the U.S. Supreme Court stated,
“[o]nce a right and a violation have been shown, the scope of a district court’s
equitable powers to remedy past wrongs is broad.” 402 U.S. 1, 15 (1971)
(emphasis added) (affirming trial court’s order adopting desegregation plan
developed by outside expert after schooi board failed to submit a plan that
remedied violations). Courts have applied this broad remediai authority in many
ways that government officials likely viewed as administr&tively burdensome. See,
e.g., Columbus Bd. of Educ. v. Penick, 443 U.S. 449 (1979) (affirming district
court’s order enjoining government officials from discriminating in schools and
ordering submission of a desegregation plan); Milliken v. Bradley, 433 U.S. 267
(1977) (affirming district court’s order requiring compensatory or remedial
educational programs partially funded by the State as part of desegregation
decree); Griffin v. County. Sch. Bd., 377 U.S. 218 (1964) (affirming district court’s
order prohibiting county from paying tuition grants, giving tax credits, closing

schools to avoid desegregation, and warning that court would remedy problem if

> Montoy v. State, 112 P.3d 923, 931 (Kan. 2005) (citing Unfulfilled Promise:
School Finance Remedies and State Courts, 104 HARV. L. REV. 1072, 1087-88
(1991)). B



schools were not reopened).

In Leandro v. State, 346 N.C. 336, 488 S.E.2d 249 (1997) (“Leandro I, the
N.C. Supreme Court grappled with the constitutional separation of powers
doctrine, as it applies to the instant case, and gave clear guidance. The court
acknowledged that it must grant “every reasonable deference” to the legislative and
executive branches when considering whether they are fulfilling their
constitutional obligation to provide a sound basic education. /d. at 357, 488 S.E.2d
at 261. The issue of providing a sound basic education is, “initially at least,”
within the province of the legislative and executive branches. /d. However, the
court made it clear that if a branch of government is denying children this
fundamental right, and such denial is not necessary to promote a compelling
governmental interest, if is “the duty of the court to enter a judgment granting
declaratory relief and such other relief as needed to correct the wrong.” Id.
(emphasis added).

In Leandro 11, the N.C. Supreme Court ordered the State to “address and
correct” its deficiencies in providing at-risk prospective enrollees their
constitutional opportunity to obtain a sound basic education. However, the Court,
w}“l.i‘.le stopping short of prescribing a remedy, made it clear that it was in the

prevince of the judicial branch to do so when state actors became recalcitrant:
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[WThen the State fails to live up to its constitutional duties, a court is
empowered to order the deficiency remedied, and if the offending
branch of government or its agents either fail to do so or have
consistently shown an inability to do so, a court is empowered to
provide relief by imposing a specific remedy and instructing the
recalcitrant state actors to implement it.

Id. at 642, 599 S.E.2d at 393.

B.  The Legislature, By Prohibiting At-Risk Prospective Enrollees From
Participating In The North Carolina Pre-Kinderearten Program, Failed
To Live Up To Its Constitutional Duties. Necessitating Remedial
Action By The Trial Court.

Almost eight years ago, the Court in Leandro II reversed the trial court’s
remedial order regarding the provision of pre-kindergarten services as part of the
State’s constitutional obligation to at-risk prospective enrollees. The Court found
that “at this juncture of the litigation,” the sugggstion that “pre-kindergarten is the
sole vehicle or, for that matter, a proven effective vehicle by which the State can.. .
address the myriad problems associated with such ‘at-risk’ prospective enrollees is,
at best, premature.” Id. at 644-—45, 599 S.E.2d at 394-95 (emphasis added).

Following Leandro 11, the State Board of Education and the Legislature each
took steps to “address and correct” existing constitutional deficiencies in affording
at-risk prospectivé. eﬁroliees their guaranteed opportunity to obtain a sound basic
education. In doing so, the State has consistently identified the North Carolina

More at Four Pre-Kindergarten Program (“More at Four”) (currently named the
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North Carolina Pre-Kindergarten Program (“NC Pre-K™)) as its sole, chosen
remedy to fulfill its constitutional obligation to provide at-risk prospective
enrollees the opportunity to obtain a sound basic education. (R p 651). Ina
hearing conducted by the trial courf mm October 2004, the “State Defendants’ 2004
Action Plan to Court” committed to expanding More at Four to ensure “every at-
risk four-year-old has access to a quality prekindergarten program.” (R pp 477,
483). In August 2005, the State made the exact same commitment to the trial
court. (RS pp 612, 615). From 2005 through 2011, the State expanded More at
Four from serving approximately 15,000 at—risk‘ children to serving approximately
32,000 at-risk children. (R pp 653, 666). Significantly, in 2010, the State also
lauded More at Four as an essential component of its successful Race to the Top-
Early Learning Challenge Grant application.” The State, through its own actions
and statements during the past eight years, has committed to providing pre-
kindergarten services to meet its constitutional obligation to at-risk prospective
enrollees.

Despite clear evidence that the state’s NC Pre-K program was providing at-
risk children with a sound basic education, the 2011 Legislature passed legislation

to dismantle the State’s past remedial efforts. The Legislation reduced the number

> Available at http://www?2.ed. gov/programs/racetothetop-earlylearningchallenge/
applications/north-carolina.pdf.
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of NC Pre-K slots for at-risk four-year-olds by 80%, without providing any
alternative high-quality pre-kindergarten options for those now-excluded children.
(R pp 666, 668). The Legislature also failed to identify any aiternative remedy for
at-risk prospective enrollees.

The Legislature now attempts to justify the Legislation, which demonstrates
its clear and deliberate refusal to fulfill its constitutional obligation, by arguing that
legislation “reflecting economic realities is well within the stated powers of the
legislative branch.” See Attorney General’s Brief pp 20-21. However, the U.S.
Supreme Court has held that fiscal concerns and attempts to limit expenditures do
not justify the violation of constitutional rights. See, Mem'l Hosp. v. Maricopa

County, 415 U.S. 250, 263 (1974) (citing Shapifﬂo v. Thompson, 394 U.S. 618, 633
(1969)). State high courts have applied this principle to state constitutional
provisions guaranteeing the right to education. See e.g., Abbott v. Burke, 20 A.3d
1018, 1024-25, 1049-50 (N.J. 2011) (holding that even during times of fiscal crisis,
the State may not use its legislative power over appropriations to diminish
students’ rights to a constitutionally-guaranteed education); Claremont Sch. Dist. v.
Governor, 794 A.2d 744, 755 (N.H. 2002) (holding that financial constraints do

not excuse the State from providing a constitutionally adequate education); State v.

Campbell County Sch. Dist., 19 P.3d 518, 565-66 (Wyo. 2001) (holding that even
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in an environment of tax revenue shortfalls, lack of financial resources is not an

acceptable reason for failing to provide a constitutionally-guaranteed education).
As a result of the Legislature’s stark departure from correcting the existing

constitutional deficiencies, as ordered by the Supreme Court in Leandro I, the trial
court ordered a specific remedy. The court ordered the State to provide NC Pre-K
to any eligible at-risk four-year-old who applies, enjoined Section 10.7(f) of the

Legislation, and prohibited the State from implementing any other barriers to deny

eligible, at-risk four-year-olds admission to NC Pre-K. (R p 669). Faced with

such a clear and deliberate refusal to address the State’s past constitutional
violation regarding at-risk prospective enrollees, the trial court could no longer
defer to the Legislature to remedy this constitutional violation. The trial court had
not only the power, but the obligation to the children of North Carolina, to exercise
its broad remedial authority to order a specific remedy to correct this wrong. More
than seven years after Leandro I, the trial court’s order was no longer

“premature.”

Il.  PRE-KINDERGARTEN IS A PROVEN, EFFECTIVE, LEANDRO II-
CONFORMING REMEDY FOR THE CONSTITUTIONAL VIOLATION
FOUND TO HAVE OCCURRED.

A.  Research Demons;trates That The North Carolina More At Four Pre-
Kindergarten Program Is A High-Quality, Cost-Effective Program

That Provides At-Risk Four-Year-Olds With An Opportunity To
Obtain A Sound Basic Education.
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Unlike the pre-kindergarten order that the N. C. Supreme Court determined
to be “premature” in its 2004 Leandro IT decision, the current. trial court order is
amply supported by strong and uncontested research-based evidenc.e demonstrating
the effectiveness of the State’s preschool program. Since Leandro II, significant
social science research on More at Four shows conclusively that this state-funded,
high-quality preschool program is a proven, effective remedy to address the State’s
history of unconstitutional denial of a sound basic education to at-risk prospective
enrollees.

More at Four was designed to help prepare at-risk four-year-olds for
kindergarten (R p 520), and to eliminate achievement gaps for at-risk students
before they arise. Since 2002, it has served over 167,000 four-year-olds. Rule
9(d) Exhibits, Frank Porter Graham Feb 2011, Defendant’s Exhibit 4, p 1.
Eligibility is determined by a family’s economic status, as well as other risk
factors, including identified disability, chronic health condition, educational or
developmental need, family’s military status, and limited English proficiency. (R
p 520).

As the State’s own witness testified and the trial court found, North
Carolina’s pre-kindergarten program has been extremely successful in closing the
achievement gap by providing at-risk children with the school readiness skills they

need to succeed. Pruette Testimony, T pp 29-32; (R pp 654-55, 658-59). A series
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of evaluations conducted on behalf of the State, by the Frank Porter Graham Child
Development Institute (FPG), has consistently demonstrated that More at Four
participants are better prepared for school, having established critiéal foundation
skills that positively impact long-term academic achievement, and that More at
Four substantially narrows the achievement gap between economically-
disadvantaged and middle class students. Rule 9(d) Exhibits, Frank Porter Graham
Feb 2011, Defendant’s Exhibit 4, pp 1-2; (R S pp 819-21).

In 2011, FPG researchers assessed the effect of More at Four on children’s
school readiness skills and found that the program improved language and literacy
skills and math skills, resulting in improved school readiness for at-risk children.
Rule 9(d) Exhibits, Frank Porter Graham Feb 2011, Defendant’s Exhibit 4, pp 1-2.

A 2010 evaluation made it clear that participation in More at Four positively

affects poor children’s long-term academic achievement, reduces the achievement......

gap between poor students and non-poor students, and decreases the number of
students identified as having learning disabilities. When FPG researchers studied
the long-term effects of participation in More at Four by comparing the third-grade
end of grade (EOG) math and reading scores of More at Four students to the scores
of their peers, the gap in average test scores between economically-disadvantaged
and non-economically-disadvantaged students was reduced by 31% in math and by

24%-37% in reading for economically-disadvantaged More at Four participants.
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(R S p 821). Poor children who participated in More at Four had higher math and
reading achievement levels than poor children who did not attend More at Four.
(R p 525). Additionally, the percentage of children identified as having a learning
disability by the end of third grade was substantially lower for children who |
attended More at Four. (R p 526).

The State-funded evaluations have also shown that More at Four provides at-
risk children with opportunities to gain critical foundational skills that persist
through kindergarten. A 2008 FPG study, which assessed children’s skills at entry
into More at Four and their subsequent growth during pre-kindergarten and
kindergarten, found that More at Four strengthens children’s foundational skills.
The study found that these skills persist through kindergarten, preparmg
participants to develop more advanced academic skills in elementary schooi
regardless of their risk level. FPG Child Development Institute, Evaluation of the
North Cérolina More at Féur Pre-kindergarten Program: A Look across Time at
Children’s Qutcomes and Classroom Quality from Pre-K through Kindergarten, at
7,52, 103 (2009).

In 2011, researchers at Duke University found positive effects of North

Carolina’s More at Four and Smart Start’ programs on third grade math and

Avazlable at http://www.fpg.unc.edu/~mafeval/pdfs/yvear 8 report final.pdf.
> Smart Start is a statewide initiative focused on early childhood development. (R
p 548).
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reading test scores. (R p 563). The study further found that these programs later
increased the probability that a child would be classified as academically or
intellectually gifted, and decreased the probability that a child would be identified
as a special education or limited English proficient student. (R p 564). Moreover,
the program has proven to be cost-effective. Comparing the positive effects of
More at Four to the cost of the program, the study concluded that the benefits of
More at Four appear to be worth at least the state investment in the program. (R pp
569-70).

B.  National Research Demonstrates That Pre-Kindergarten Is A Cost-

Effective Way To Improve Educational Outcomes For At-Risk

Students While Providing Long-Term Economic, Social, And Health
Benefits.

Evaluations of North Carolina’s pre-kindergarten program are consistent
with research findings at the national level: at-risk children who participate in
high-quality pre-kindergarten programs are more successful in school and in life.
At-risk children who participate in such programs have higher test scores on math
and reading achievement tests, experience less grade retention, and have less need

for special education.® They are more likely to graduate from high school, attend a

*R S p 1601; Early Childhood Education Program Yields High Economic Returns
SCIENCEDAILY, Feb. 4, 2011, at 1, available at
http://www.sciencedaily.com/releases/2011/02/110204091258 htm [hereinafter
Early Childhood Returns]; Arthur J. Reynolds et al., Age 26 Cost-Benefit Analysis
of the Child-Parent Center Early Education Program, CHILD DEVELOPMENT, Jan.-

?
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four-year college, and graduate from college.” In adulthood, they are more likely
to be employed, own a home, and have health insurance.?

The results of three prominent studies of the long-term effects of high-
quality preschool programs on disadvantaged children are particularly compelling.
All three of these studies, the Carolina Abecedarian Project, the Child-Parent
Center Early Education Program, and the High/Scope Perry Preschool Program,
demonstrated that preschool provides long-term educational, economic, social, and
health benefits for at-risk students.’ Addttionally, a study of five state-funded,
high-quality pre-kindergarten programs for four-year-olds — in South Carolina,

West Virginia, Oklahoma, Michigan, and New Jersey — found that preschool

Feb. 2011, at 389-90, available at http://www.ncbi.nlm,.nih.gov/pubmed/21291448:
Lawrence Schweinhart, Benefits, Costs, and Explanation of the High/Scope Perry
Preschool Program, MEETING OF THE SOCIETY FOR RESEARCH IN CHILD
DEVELOPMENT, April 26, 2003, at 4, available at

http /fwww.highscope. org/ﬁle/Research/PerrmeJect/Perry—SRCD 2003.pdf.

7 W. Steven Barnett & Clive R. Belfield, Early Childhood Development and Social
Mobility, 16 FUTURE OF CHILDREN 73, 83-86, available at
http://futureofchildren.org/futureofchildren/publications/docs/16_02_ 05.pdf; F.A.
Campbell et al., Adult Outcomes as a Function of an Early Childhood Fducational
Program: An Abecedarian Project Follow-Up, DEVELOPMENTAL PSYCHOLOGY,
Jan. 16,2012, at 8, available at http://psycnet.apa.org/psycinfo/2012-00549-001/;
Early Childhood Returns, supra note 6, at 1; Julia Isaacs, Research Brief #4:
Model Early Childhood Programs, IMPACTS OF EARLY CHILDHOOD PROGRAMS,
BROOKINGS CENTER ON CHILDREN AND FAMILIES, Sept. 2008, 1-3, available at
http://www.brookings.edu/~/media/Files/rc/papers/2008/09_early programs isaacs
/09 _carly_programs_brief4.pdf; Reynolds, supra note 6, at 389-90.

Campbe]l supra note 7, at 8; Reynolds, supra note 6, at 389-90; Schweinhart,
supra note 6, at 5,

? Isaacs, supra note 7, at 1-3; Bamett, supra note 7, at 83-86.
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produced broad gains in children’s learning at kindergarten entry.'® The study
found that preschool participants had improved vocabulary, math skills, and print
awareness--skills that lay a foundation for school success, particularly in reading
and math."’

Studies have also demonstrated that high-quality preschool programs have
substantially higher rates of economic return on taxpayer investments than school-
level or job training interventions.'” Researchers found that the High/Scope Perry
Preschool Program had a rate of return of $16.14 for every dollar invested. The
Child-Parent Center Early Education Program had an average return of $10.83 for
every dollar invested."

The New Jersey Supreme Court was persuaded by comparable research
when it ordered high-quality preschool services for all three and four-year-olds in
poor, urban school districts throughout the state. See 4bbott v. Burke, 710 A.2d

450, 462-64 (N.J. 1998). The court relied on evidence demonstrating that

' W. Steven Barnett, et al., Effects of Five State Prekindergarten Programs on
Early Learning, INSTITUTE FOR EARLY EDUCATION RESEARCH AT RUTGERS, THE
STATE UNIVERSITY OF NEW JERSEY, (New Brunswick, N.J. 2007), at 2, 6, 20
available at http://secure. highscope.org/file/Research/MultiState 1007.pdf.

"' Idat 2,20.

*? James J. Heckman, 7he Case Jor Investing in Disadvantaged Young Children,
BIG IDEAS FOR CHILDREN: INVESTING IN OUR NATION’S FUTURE, 2008, at 50-53,
available at http://www heckmanequation.org/content/resource/case-investing-
disadvantaged-young-children.

1 Reynolds, supra note 6, at 380, 391.
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preschool has a substantial impact on academic achievement, poor children who
attend preschool are better prepared for kindergarten, and the long-term benefits of
preschool justify the investment. Id. at 462-64. The New Jersey court ordered this
remedy after .reaching the same conclusion that the trial court did in the instant
case: the State was not providing at-risk children in poor, urban school districts
with their constitutionally-guaranteed right to an education.'® Id. at 456-58.

This vast body of research makes it abundantly clear that high quality
preschool programs, including North Carolina’s pre-kindergarten program,
effectively provide at-risk children the opportunity to obtain a sound basic
education. The benefits of high-quality pre-kindergarten programs far outweigh
the costs. The remedy ordered by the trial court is thus a proven and effective

remedy, and it should be upheld by this Court.

** The court found that preschool education has “strong constitutional
underpinning,” but because an existing N.J. statute required preschool services, the
court did not need to determine whether preschool was a component of the
constitutionally-guaranteed opportunity to obtain an adequate education. Abbotr v.
Burke 710 A.2d 450, 464 (N.J. 1998).
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CONCLUSION

For the foregoing reasons, amici respectfully request that the Court affirm

the ruling of the trial court.

Respectfully submitted this 25th day of April 2012.
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