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It has come to Legislative Defendants’ attention that Tim Longest, a candidate
for the 34th House District in the North Carolina House of Representatives, remains
a law clerk to Justice Hudson. It would be a clear conflict of interest for anyone in the
judicial branch to have meaningful involvement in litigation over legislative district
boundaries while, at the same time, running for legislative office. Accordingly,
Legislative Defendants presume Mr. Longest has been walled off from any activity in
the remedial phase of this appeal. However, Legislative Defendants have no way to
ascertain whether this in fact occurred. Accordingly, they respectfully request an
assurance from Justice Hudson that Mr. Longest has been appropriately screened
from any involvement in this matter. Alternatively, if this assurance cannot be made,
Legislative Defendants move for Mr. Longest’s recusal from this matter. Counsel for
Legislative Defendants have conferred with counsel for the Plaintiffs regarding this
motion. Plaintiffs take no position on the relief sought in this motion.

BACKGROUND

1. This case involves state constitutional challenges to North Carolina’s
State House, Senate, and Congressional redistricting plans. In February 2022, this
Court held for the first time that so-called “partisan gerrymandering” violates the
North Carolina Constitution. Harper v. Hall, 2022-NCSC-17, 9 2, 380 N.C. 317, 321,
868 S.E.2d 499, 509. The Court reasoned that so-called gerrymandering violates “the
core principle of republican government that the voters should choose their
representatives, not the other way around.” Id. 9 85, 868 S.E.2d at 525 (citation and

alterations omitted). The Court assured the public that this new foray into politics
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would not involve “stepping outside of our role as judicial officers and into the
policymaking realm.” Id. 9§ 7, 868 S.E.2d at 510. Justice Hudson wrote the opinion for
the Court.

The case was remanded for the Superior Court to oversee a remedial process.
The General Assembly enacted new redistricting plans for House, Senate and
Congressional elections. The Superior Court found that the Remedial House and
Senate plans do not violate the rule announced in Harper but that the Remedial
Congressional plan does. Appeals were taken from all rulings, and all plans are before
the Court again. The Court denied motions to stay the Superior Court’s rulings as to
all of these plans. The Court has since made additional significant decisions
concerning this appeal, including ordering expedited argument on July 28, 2022, over
the dissent of three Justices. See Harper v. Hall, 874 S.E.2d 902, 904 (N.C. 2022).
Argument is set for Tuesday, October 4.

2. Tim Longest has been a law clerk to Justice Hudson since August 2020.
See Exhibit 1, LinkedIn Profile for Tim Longest (visited Sept. 28, 2022). On July 26,
2022, the Wake County Democratic Party appointed him to be the Democratic
candidate running in HD-34 in Wake County in November 2022. See Exhibit 2,
Screenshot of Tim Longest Facebook Post, July 26, 2022 (visited Sept. 28, 2022). On
August 2, 2022, Mr. Longest reported filed his paperwork to obtain listing on the
general-election ballot in that district. See Exhibit 3, Screenshot of Tim Longest

Facebook Post, August 2, 2022 (visited Sept. 28, 2022).
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Mr. Longest has been endorsed by the North Carolina League of Conservation
Voters PAC, known as “NCLCV PAC,” an endorsement Mr. Longest has advertised.
See Exhibit 4, Screenshot of Tim Longest for N.C. House Facebook Post, August 17,
2022 (visited Sept. 29, 2022). NCLCV 1s among the lead plaintiffs in this lawsuit and
1s appealing the Superior Court’s ruling concerning legislative districts.

HD-34 1s among the districts contested in this case. The General Assembly’s
reconfiguration after the Harper ruling changed HD-34 from its configuration in the
plan originally challenged in 2021. (compare 9d R p 84 with 9d R p 11827). Plans
proposed by Plaintiffs-Appellants at the merits stage would also reconfigure HD-34.
(9d R pp 3936; 3960). Thus, this Court’s Harper ruling directly impacts the
configuration of HD-34, and its ultimately ruling on this appeal will again directly
impact its configuration.

3. Legislative Defendants understand that law clerks on this Court
generally end their employment in early fall, and they therefore did not understand
that Mr. Longest would remain with the Court as of the resolution of this appeal.
Legislative Defendants, however, have recently discovered that Mr. Longest
apparently remains employed as a law clerk for Justice Hudson even after having
filed to run for office. See Exhibit 5, North Carolina State Employee Directory Entry
for Timothy Longest, at https://www.nc.gov/employee-

detail/63340d208424cc30539080d1 (visited Sept. 29, 2022). As a result, Mr. Longest
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will both campaign for HD-34 and serve on the Court that will decide the ultimate
boundaries of HD-34, potentially for the remainder of the decade.!

Legislative Defendants lack any ability to obtain information on the Court’s
Inner workings, as is proper under the State’s separation of powers. They therefore
have no way to know whether Mr. Longest is currently involved in this appeal.
Legislative Defendants at this time have assumed that this did not occur and that
Mr. Longest has been appropriately screened off from this case. They file this motion
out of an abundance of caution in order to obtain assurance that such screening has
occurred.

ARGUMENT

I. There can be no serious question that Mr. Longest cannot ethically be
involved in this case. For that reason, Legislative Defendants assume this issue has
been identified and resolved long ago and that Mr. Longest has already been screened
off from any involvement, including in significant case decisions like the July 28
ruling on the motion to expedite, which drew three dissents. After all, “[t]he law clerk
1s the one person who is always sure to know of a conflict.” First Interstate Bank of
Arizona, N.A. v. Murphy, Weir & Butler, 210 F.3d 983, 989 (9th Cir. 2000). Out of an
abundance of caution, Legislative Defendants demonstrate below why Mr. Longest’s

participation would plainly be improper.

1 Plaintiffs-Appellants’ have asked this Court to rule that whatever plan emerges
from this appeal remain in place for the remainder of the 2020 decade. That request
1s improper and unenforceable, for reasons Legislative Defendants have explained.
For present purposes, however, the relevant point is that the issue of the boundaries
for HD-34 for the remainder of the decade has been raised in this appeal.

5
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A. The Code of Judicial Ethics requires that judges and Justices in this
State recuse themselves “in a proceeding in which the judge’s impartiality may
reasonably be questioned.” NC R CJC Canon 3(C)(1). This Canon is essential because
“a party has a right to be tried before a judge whose impartiality cannot reasonably
be questioned.” State v. Fie, 320 N.C. 626, 627, 359 S.E.2d 774 (1987). The
impartiality inquiry is not limited to whether the judge is in fact capable of presiding
impartially over the case, but extends to the question whether “a perception could be
created in the mind of a reasonable person” that the judge may not be impartial. Id.
at 628, 359 S.E.2d at 776. Taking this broad approach is essential to our system of
justice because “[t]he purity and integrity of the judicial process ought to be protected
against any taint of suspicion to the end that the public and litigants may have the
highest confidence in the integrity and fairness of the courts.” Id. at 628, 359 S.E.2d
at 775 (quoting Ponder v. Davis, 233 N.C. 699, 706, 65 S.E.2d 356, 360 (1951)
(quotation omitted)). Hence, recusal is required where “there exists such a personal
bias, prejudice, or interest on the part of the judge that he would be unable to rule
impartially, or a showing that the circumstances are such that a reasonable person
would question whether the judge could rule impartially.” Harrington v. Wall, 212
N.C. App. 25, 29, 710 S.E.2d 364, 367 (2011) (quotation marks and citation omitted).

Those ethical responsibilities extend to staff and court officials. Canon 3
mandates that judges and Justices “require the [their] staff and court officials . . . to
observe the standards of fidelity and diligence that apply to the judge.” NC R CJC

Canon 3(B)(1). As a result, “the clerk is forbidden to do all that is prohibited to the
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judge,” and “[i]t is the duty of the law clerk ‘as much as that of the trial judge to avoid
any contacts outside the record that might affect the outcome of the litigation.” Hall
v. Small Bus. Admin., 695 F.2d 175, 179 (5th Cir. 1983) (citation omitted).

Here, there can be no question that a judicial officer may not, consistent with
basic ethical norms, adjudicate a challenge to district boundaries in a redistricting
plan while that same officer runs as a candidate for office under that plan. A judicial
officer who was a candidate seeking election to a legislative office would have an
“interest” in the outcome of a challenge to the boundaries of the legislature’s district
boundaries akin to the sort of “interests” created by a judicial officer’s financial or
future employment interests. See, e.g., DeNike v. Cupo, 958 A.2d 446, 455-56 (N.J.
2008) (finding appearance of impropriety compelling recusal under N.J. Code Jud.
Cond. Canon 3(C)(1) where judge continued to preside over case while negotiating
post-retirement employment with a litigant’s counsel); Shell Oil Co. v. United States,
672 F.3d 1283, 1290, 1294 (Fed. Cir. 2012) (holding judge’s recusal required under 28
U.S.C. § 455(b) due to judge’s wife’s ownership of stock in litigant company, and
vacatur of judge’s prior rulings required due to “risk of injustice and risk of
undermining the public’s confidence in the judicial process”).

These basic principles are consistent with recusal decisions of Justices of this
Court in election-law cases. In one recent case, former Justice Robert H. Edmunds,
Jr., “took no part in the consideration or decision of” a case where he was called upon
to decide the constitutionality of a law governing judicial retention laws when he was

on the ballot that year—resulting in the case being decided by an evenly divided 3-3
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court. See Faires v. State Bd. of Elec., 368 N.C. 825, 784 S.E.2d 463, 464 (2016).
Justice Ervin, in declining to recuse himself from this case on the basis that he was
seeking re-election this year, distinguished Faires because Faires involved “the
constitutionality of a statute that would, if upheld, have prevented anyone from
running against a previously elected member of the Court, including a member of the
Court who was seeking reelection that year.” Harper v. Hall, 380 N.C. 274, 276, 867
S.E.2d 322, 325 (2022) (op. of Ervin, J.) (emphasis added).

In other words, while members of this Court have found their recusal from
election-law cases i1s not generally required simply because they are seeking re-
election that year, that principle does not extend to situations where the litigation
directly impacts the office that judicial candidate seeks. That distinction matters here
because a judicial officer seeking election to House District 34 will have a direct
interest in the outcome of litigation that will affect the district boundaries and
partisan “tilt” of the voters contained in that district—as this matter will inevitably
do here. The judicial officer’s future incumbency—the result of prevailing in this
year’s election—will also matter, to the extent any future remedial proceedings would
take “incumbency protection” into account. See North Carolina League v. Hall, 2022
WL 2610499, *7 (N.C. Super. Feb. 23, 2022); Harper, 380 N.C. at 388, 2022-NCSC-
17, at 9 170 (recognizing “incumbency protection” as a “permissible governmental
interest”). Hence, it is beyond cavil that a judicial officer could not simultaneously
hear a challenge to a legislative redistricting plan while seeking election to that

legislative body.
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B. Because Justice Hudson (or any other Justice) could not both sit on this
case and run for legislative office in HD-34 (or any other district) simultaneously, it
is equally clear that Mr. Longest cannot be meaningfully involved, given his
candidacy for HD-34. “Law clerks are not merely the judge’s errand runners. They
are sounding boards for tentative opinions and legal researchers who seek the
authorities that affect decision.” Hall, 695 F.2d at 179. “[a] law clerk’s role in [a
judge’s] decisionmaking may be quite significant,” and thus “a law clerk’s
relationships might cause the impartiality of decisions from that judge’s chambers in
which the clerk participates reasonably to be questioned.” Hamid v. Price
Waterhouse, 51 F.3d 1411, 1416 (9th Cir. 1995). “[A] reasonable person might wonder
about a law clerk’s impartiality in cases in which” the clerk has a personal interest,
and therefore “[c]lerks should not work on such cases, just as a judge should not hear
cases in which” they have personal conflicts. Hunt v. Am. Bank & Tr. Co. of Baton
Rouge, La., 783 F.2d 1011, 1015 (11th Cir. 1986). That is the plain import of Canon
3(B)(1), which, as noted, requires judicial officers in this state to hold their employees
to the standards governing those officers.

C. As stated, Legislative Defendants assume that none of this seeming
appearance of a conflict has materialized into a mature conflict because they assume
Justice Hudson and Mr. Longest have resolved it. “Isolation of law clerks usually
ameliorates the appearance of impropriety.” In re Nazi Era Cases Against German
Defendants Litig., 153 F. App’x 819, 826 (3d Cir. 2005); but see Amstadter v. Bank of

Am., No. 2:09-cv-2826, 2009 WL 5206640, at *2-3 (E.D. Cal. Dec. 22, 2009)
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(recognizing that, depending on how judges conduct their business, even isolation
may not cure a conflict). Legislative Defendants therefore accept it is likely that, “[i]f
a clerk has a possible conflict of interest it is the clerk, not the judge, who must be
disqualified.” Hamid, 51 F.3d at 1416 (quoting Hunt, 783 F.2d at 1016).

Legislative Defendants should not be left to take it on faith that a proper
walling-off procedure has in fact been implemented. The proper response is disclosure
of the facts relevant to Mr. Longest’s conflict, which Legislative Defendants presume
will be solemn assurances that Justice Hudson “has undertaken measures to screen”
Mr. Longest from this case, “has not discussed the case at bar with” Mr. Longest, and
that Mr. Longest “has not had and will not have any involvement whatsoever with
[Justice Hudson’s] decisions in the case.” United States v. Ruff, No. 03-cr-1027, 2006
WL 208870, at *3 (N.D. Iowa Jan. 25, 2006), affd, 472 F.3d 1044 (8th Cir. 2007); see
also Trammel v. Simmons First Bank of Searcy, 345 F.3d 611, 613 (8th Cir. 2003)
(holding that conflict was resolved by actual assurances that the law clerk was walled
off from the case); United States v. DeTemple, 162 F.3d 279, 286 n.2 (4th Cir. 1998)
(similar holding).

II. If Mr. Longest has not been screened from this case since filing to run
for office, in addition to seeking his recusal, Legislative Defendants have little choice
but to seek Justice Hudson’s recusal. While “isolation . .. usually ameliorates” the
conflict, In re Nazi Era Cases, 153 F. App’x at 826, a failure to isolate imputes the
clerk’s conflict to a judge, much as a conflict of one attorney is attributable to those

in the same firm, see, e.g., Hall, 695 F.2d at 178 (recusal required of judge based on

10
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conflicted law clerk’s involvement, intera alia, in drafting opinion); Miller Indus., Inc.
v. Caterpillar Tractor Co., 516 F. Supp. 84, 88 (S.D. Ala. 1980) (similar); see also In
re Horne, No. 13-cv-258, 2014 WL 1370151, *4-5 (S.D. Ala. Apr. 8, 2014)
(disqualification due to a law clerk’s conflict required if clerk “makes a substantial
contribution to the outcome of the case”). If Mr. Longest has taken a meaningful role
in Justice Hudson’s deliberation over significant case events since that filing,
including oral-argument preparation, and other opinion drafting or decision-making,
then the only remedy curing this conduct will be complete recusal of Justice Hudson
from further involvement in this case.?
CONCLUSION

Legislative Defendants respectfully request that Justice Hudson take
appropriate steps to disclose the facts relevant to the conflict of interest of Mr.
Longest and take appropriate measures to cure any conflict that may have come into
existence at any time. Legislative Defendants reserve the right to seek additional
relief depending on the results of this motion.

Respectfully submitted, this the 30th day of September, 2022.

NELSON MULLINS RILEY &
SCARBOROUGH LLP

FElectronically Submitted

Phillip J. Strach

NC Bar No. 29456

4140 Parklake Avenue, Suite 200
Raleigh, NC 27612

Telephone: (919) 329-3800
Facsimile: (919) 329-3799

2 Depending on the outcome of this motion, Legislative Defendants may also seek
relief from prior rulings in this action.
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N.C. R. App. P. 33(b) Certification:

I certify that all of the attorneys listed below
have authorized me to list their names on
this document as if they had personally
signed it.

Thomas A. Farr (NC Bar No. 10871)
tom.farr@nelsonmullins.com

Alyssa M. Riggins (NC Bar No. 52366)
Alyssa.riggins@nelsonmullins.com
4140 Parklane Avenue, Suite 200
Raleigh, NC 27612

Telephone: (919) 329-3800

BAKER & HOSTETLER LLP

Katherine L. McKnight (VA Bar. No. 81482)*
kmcknight@bakerlaw.com

E. Mark Braden (DC Bar No. 419915)*
mbraden@bakerlaw.com

Washington Square, Suite 1100

1050 Connecticut Avenue, N.W.

Washington, DC 20036-5403

Telephone: 202.861.1500

Counsel for Legislative Defendants

*Admitted Pro Hac Vice
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CERTIFICATE OF SERVICE
It is hereby certified that on this the 30th day of September, 2022, the
foregoing was served on the individuals below by email:

Burton Craige

Narendra K. Ghosh

Paul E. Smith

Patterson Harkavy LLP

100 Europa Drive, Suite 420
Chapel Hill, NC 27517
bcraige@pathlaw.com
nghosh@pathlaw.com
psmith@pathlaw.com

Counsel for Plaintiffs Rebecca Harper, et

al.

Abha Khanna

Elias Law Group LLP

1700 Seventh Avenue, Suite 2100
Seattle, WA 98101
AKhanna@elias.law

Counsel for Plaintiffs Rebecca Harper, et

al.

Elisabeth S. Theodore
R. Stanton Jones
Samuel F. Callahan
Arnold and Porter
Kaye Scholer LLP
601 Massachusetts Avenue NW
Washington, DC 20001-3743
elisabeth.theodore@arnoldporter.com

Counsel for Plaintiffs Rebecca Harper, et

al.

David J. Bradford
Jenner & Block LLP
353 North Clark Street
Chicago, IL 60654
dbradford@jenner.com

Counsel for Plaintiffs North Carolina
League of Conservation Voters, et al.
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Aria C. Branch

Lalitha D. Madduri

Jacob D. Shelly

Graham W. White

Elias Law Group LLP

10 G Street NE, Suite 600
Washington, DC 20002
ABranch@elias.law
LMadduri@elias.law
JShelly@elias.law
GWhite@elias.law
Counsel for Plaintiffs Rebecca Harper,
et al.

Terence Steed

Special Deputy Attorney General

N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602-0629
tsteed@ncdoj.gov

Counsel for the North Carolina State
Board of Elections; Damon Circosta,
Stella Anderson, Jeff Carmon III, Stacy
Eggers IV, and Tommy Tucker, in their
official capacities with the State Board
of Elections

Stephen D. Feldman

Robinson, Bradshaw & Hinson, P.A.
434 Fayetteville Street, Suite 1600
Raleigh, NC 27601
sfeldman@robinsonbradshaw.com
Counsel for Plaintiffs North Carolina
League of Conservation Voters, et al.




Sam Hirsch

Jessica Ring Amunson
Kali Bracey

Zachary C. Schauf
Karthik P. Reddy
Urja Mittal

Jenner & Block LLP
1099 New York Avenue, NW, Suite 900
Washington,DC 20001
shirsch@jenner.com
zschauf@jenner.com

Counsel for Plaintiffs North Carolina
League of Conservation Voters, et al.

Allison J. Riggs

Hilary H. Klein

Mitchell Brown

Katelin Kaiser

Southern Coalition For Social Justice
1415 W. Highway 54, Suite 101
Durham, NC 27707
allison@southerncoalition.org
hilaryhklein@scsj.org
Mitchellbrown@scsj.org
Katelin@scsj.org

J. Tom Boer

Olivia T. Molodanof

Hogan Lovells US LLP

3 Embarcadero Center, Suite 1500
San Francisco, CA 94111
tom.boer@hoganlovells.com
olivia.molodanof@hoganlovells.com
Counsel for Intervenor Common Cause
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Adam K. Doerr

Robinson, Bradshaw & Hinson, P.A.
101 North Tryon Street, Suite 1900
Charlotte, NC 28246
adoerr@robinsonbradshaw.com

Erik R. Zimmerman

Robinson, Bradshaw & Hinson, P.A.
1450 Raleigh Road, Suite 100
Chapel Hill, NC 27517

ezimmerman@robinsonbradshaw.com

Counsel for Plaintiffs North Carolina
League of Conservation Voters, et al.



NELSON MULLINS RILEY &
SCARBOROUGH LLP

/sl electronically submitted
Phillip J. Strach, NCSB #29456
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EXHIBIT 1

contact Tim Longest

www.linkedin.com/in/tim- Judicial Law Clerk at Supreme Court of North Carolina
longest-66889045 (LinkedIn)

Top Skills Experience

Public Speaking

Research Supreme Court of North Carolina

Editing Judicial Law Clerk for Justice Robin E. Hudson
August 2020 - Present (2 years 2 months)

Honors-Awards

Argonaut, Order of the Golden North Carolina Court of Appeals
Fleece Judicial Law Clerk for Chief Judge Linda M. McGee
February 2019 - August 2020 (1 year 7 months)

NC Department of Justice

Legal Extern, Office of the Solicitor General of North Carolina
January 2018 - April 2018 (4 months)

North Carolina General Assembly
NC Senate Legal Intern to Sen. Jay Chaudhuri
January 2017 - August 2017 (8 months)

Committee to Elect Graig Meyer

Campaign Intern
September 2016 - November 2016 (3 months)

Southern Coalition for Social Justice
Voting Rights Legal Intern
May 2016 - August 2016 (4 months)

Jamie Kirk Hahn Foundation
Jamie Kirk Hahn Foundation Fellow
May 2015 - August 2015 (4 months)

Committee to Elect Kim Hanchette

Campaign Manager
September 2014 - November 2014 (3 months)
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McSurely & Turner
Firm Manager
July 2013 - August 2014 (1 year 2 months)

Education

University of North Carolina School of Law
Doctor of Law (J.D.), with honors - (2015 - 2018)

University of North Carolina at Chapel Hill
Bachelor of Arts (BA), Philosophy - (2009 - 2013)
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EXHIBIT 2

L& Tim Longest e
July 26 -

Tonight, members of the County Executive Committee of the Wake County Democratic Party
appointed me to serve as the Democratic candidate on the ballot running to represent House
District 34 of the North Carolina General Assembly in the November general election. | am
humbled and honored by the trust they placed in me as part of a new generation stepping
forward to lead our state toward a better future. And | am honored to follow Representative Grier
Martin, who stepped down following a distinguished career of service in the General Assembly. |
will take no vote for granted and | look forward to earning the support of the voters of House
District 34.

OO0 158 58 Comments 11 Shares

o5 Like (D) Comment £ Share



EXHIBIT 3

Tim Longest e
| August2 -y

Donate here to support my campaign: https://secure.actblue.com/donate/tim-longest-for-nc
Friends, today | joined the ballot as the Democratic candidate for House District 34 in the NCGA.
With less than 100 days to go, | need your help to field a grassroots campaign to defend this seat,
secure Governor Roy Cooper's veto, including to protect abortion access, and win a Democratic

majority for working families, public schools, and civil rights. At 31, I'll also be one of NC's ... See
maore

i)

oo 36 2 Comments 6 Shares



EXHIBIT 4

Tim Longest - NC House District 34 e
August 17 -

I'm proud to receive my first endorsement from the NC League of Censervation Voters
Conservation PAC. As representative for House District 34, | will be a fighter for clean air and
water, holding polluters accountable, and protecting our state’s beautiful green spaces and
wildlife for future generations. | know the climate crisis, one of the greatest threats we face, is

already here. It's time for Morth Carolina to take the lead in tackling it. Chip in here to join the
fight:... 5ee more

CONSERVATION

PACw

0 See how the average temperature in your area is changing. X
Explore Climate Science Info

[ 1 Share
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Official website of the State of North Carolina How you know
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Employee Detail | nc.gov

EXHIBIT §

(/employee-directory)

Supreme Court

State of North Carolina

Supreme Court

Supreme Court 7

Timothy Longest

919-831-5872 (tel:919-831-5872)
hdb@sc.nccourts.org (mailto:hdb@sc.nccourts.org)

State employees: If you have concerns about your contact information, please contact your Human Resources office.
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