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INTRODUCTION 

In 1999, the General Assembly adopted economic development 

legislation to provide export tax credits to cigarette manufacturers. All 

parties agree that, under the original version of N.C.G.S. § 105-130.45 

(the “Export Credit Statute”) (App. 1-2), the taxpayer could generate an 

unlimited amount of export tax credits based on its volume of cigarette 

sales, but could claim only $6 million in export tax credits per year. The 

General Assembly relied on the phrase “credit allowed” in this statute to 
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describe the amount of export tax credit a taxpayer could claim in any 

year.  

In 2003, the Governor called a special legislative session for 

economic development to adopt additional incentives for economic growth 

in North Carolina. One purpose of this session was to extend the sunset 

date on the Export Credit Statute, which was set to expire on 1 January 

2005. The General Assembly also adopted an alternative enhanced 

cigarette export credit, which was based on increased employment in the 

State, not increased exports. See N.C.G.S. § 105-130.46 (2003) (the 

“Enhanced Credit Statute”) (App. 6-8).  

At the time the legislature was considering these tax incentives, 

R.J. Reynolds Tobacco Company was in the process of acquiring Brown 

& Williamson Tobacco Company. The legislature tailored the Enhanced 

Credit Statute in § 105-130.46 to benefit Reynolds, anticipating that its 

acquisition of Brown & Williamson would increase employment in the 

State. The Enhanced Credit Statute thus allowed a “successor in 

business,” a term aimed at the entity surviving the Reynolds merger, to 

claim the enhanced credit.  
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At the same time, the General Assembly tried to ensure that, 

should Reynolds fall short of its goal to create 800 more in-State jobs, 

Reynolds’ benefit would be roughly the same as (or not substantially 

greater than) its competitors, which were limited to the export tax credit 

in the existing Export Credit Statute. To accomplish its goal, the 

legislature added two new sentences at the end of subsection (b) of the 

Export Credit Statute. The addition ensured that a “successor in 

business” could not claim its own $6 million credit, on top of any 

carryforward credit available to its predecessors. N.C.G.S. § 105-

130.45(b) (2003) (the “Amended Export Credit Statute”) (App. 3-5).  

Philip Morris always has interpreted the phrase “credit allowed,” 

as used in the Export Credit Statute and the Amended Export Credit 

Statute, to denote how much credit a taxpayer may claim in a given year. 

For more than a decade, the North Carolina Department of Revenue 

never disputed Philip Morris’ interpretation. (See, e.g., R p 134) (App. 86).  

Now, the Department asserts that the phrase “credit allowed,” as used in 

the Amended Export Credit Statute, creates not just a cap on the amount 

of credits that a taxpayer may claim, but also a cap on the amount of 

credits a taxpayer may generate in a given tax year. 
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The plain meaning of “credit allowed” supports Philip Morris’ 

interpretation. The word “allowed” has an ordinary meaning that 

connotes a permissive right to use or claim something. Both federal and 

North Carolina courts have applied the ordinary meaning of “allowed” in 

tax cases. The phrase “credit allowed,” as used in the Amended Export 

Credit Statute, should thus be given the same meaning that it has always 

had—a limit on the amount of tax credits that a taxpayer may claim 

annually, not a limit on annual credit generation.  

Even if the text were unclear, the Amended Export Credit Statute’s 

context and legislative history—not to mention statements and 

publications from the time of the Amended Export Credit Statute’s 

passage—support Philip Morris’ position. This evidence confirms the 

General Assembly’s intent for the Amended Export Credit Statute to 

enhance credits, not limit them, as the Department now contends.  

The trial court reached the opposite conclusion. It agreed with the 

Department that the Amended Export Credit Statute restricted, for the 

first time, export tax credit generation, despite all the credit 

enhancements in the legislation and not a single other credit limitation 

in the legislation. The trial court erred. For the reasons set out below, 
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this Court should reverse the trial court’s order and direct the 

Department to allow Philip Morris’ export tax credits.  

ISSUES PRESENTED 

1. Did N.C.G.S. § 105-130.45(b) limit Philip Morris’ ability to 

generate tax credits in excess of $6 million in a given year, even though 

the statute used the phrase “credit allowed,” which, in both plain 

meaning and historical usage, limits only a taxpayer’s ability to claim 

available tax credits in a given year? 

2. Even if § 105-130.45(b)’s plain language does not resolve the 

question, did N.C.G.S. § 105-130.45(b) limit Philip Morris’ ability to 

generate tax credits in excess of $6 million in a given year, even though 

the legislative history and circumstances of the statute’s enactment 

demonstrate that the General Assembly intended to limit only a 

taxpayer’s ability to claim available tax credits in a given year? 

3. Even if neither § 105-130.45(b)’s plain language nor its 

legislative history resolve the question, did N.C.G.S. § 105-130.45(b) limit 

Philip Morris’ ability to generate tax credits in excess of $6 million in a 

given year, even though all available extrinsic evidence confirms that the 
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General Assembly intended to expand the tax credits and to promote 

economic development by this original statute and its amendment?  

STATEMENT OF THE CASE 

Respondent-Appellee North Carolina Department of Revenue 

audited Philip Morris’ corporate income and franchise tax returns for 

2012 through 2014. (R pp 159–84). The Department disallowed the 

tobacco export tax credits that Philip Morris had claimed on its North 

Carolina corporate tax return for all three years and issued proposed 

assessments and penalties. (R pp 34, 167-68). Philip Morris timely 

requested review under N.C.G.S. § 105-241.11. (R p 4). The Department 

issued a final determination sustaining the proposed assessments and 

penalties. (R pp 122-131).  

Philip Morris timely petitioned for a contested tax case hearing at 

the Office of Administrative Hearings (R pp 102-84), and both parties 

moved for summary judgment, (R pp 199-200, 242-43). In September 

2021, an administrative law judge held a hearing on the parties’ motions. 

(R p 32). Before the hearing, the Department conceded that all the export 

credits on Philip Morris’ 2012 return, as well as a portion of the credits on 

its 2013 return, were proper. (R p 34). The Department’s concessions left 
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two tax credits in dispute: (1) $2,004,366 in export tax credits, plus a 

$200,437 underreporting penalty, for 2013; and (2) $5,266,861 in export 

tax credits, plus a $1,316,715 underreporting penalty, for 2014. (Id.). On 3 

November 2021, the administrative law judge issued a final decision 

allowing the Department’s motion for summary judgment. (R pp 32-42).  

On 1 December 2021, Philip Morris petitioned for judicial review. (R 

pp 2-51). On 2 December 2021, the Chief Justice designated the case a 

mandatory complex business case under N.C.G.S. § 7A-45.4(b)(1). (R p 52). 

The parties cross-moved for summary judgment. On 4 August 2022, the 

trial court held a hearing on the parties’ motions. (R p 493). On 29 

September 2022, the trial court entered an order allowing the 

Department’s motion for summary judgment, denying Philip Morris’ 

motion, and affirming the ALJ’s final decision. (R pp 491-511).  

On 26 October 2022, Philip Morris timely filed and served its notice 

of appeal. (R pp 512-14). The parties settled the record on 9 February 

2023. (R p 531). Philip Morris filed the record on 23 February 2023, and 

the record was docketed the same day. 
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STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW 

The trial court’s 29 September 2022 order allowing the 

Department’s motion for summary judgment is a final, appealable order. 

Quad Graphics, Inc. v. Dep’t of Revenue, 881 S.E.2d 810, 815, 2022-

NCSC-133 ¶ 9 (2022). This Court has appellate jurisdiction under 

N.C.G.S. § 7A-27(a)(2). 

STATEMENT OF THE FACTS 

I. In 1999, the State of North Carolina offered tobacco 
manufacturers and exporters, like Philip Morris, tax 
incentive credits under the Export Credit Statute. 

For decades, Philip Morris has done business—and has filed 

corporate income and franchise tax returns—in North Carolina. (R p 5). 

From 1999 until 2007, Philip Morris manufactured and exported 

cigarettes at its expansive 2.4 million square foot manufacturing facility 

in Cabarrus County, North Carolina. (R p 6). Even though it no longer 

manufactures cigarettes in North Carolina, Philip Morris continues to 

buy a significant quantity of tobacco from North Carolina farmers, 

purchasing more than $100,000,000 in 2021. (R p 7). 

In 1999, the General Assembly enacted the Export Credit Statute. 

See Phase II Funds/Immunity/Tax-Exempt, 1999 N.C. Sess. Law 333 § 4 
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(App. 9-14). The Export Credit Statute granted cigarette manufacturers 

an annual tax credit based on the number of cigarettes they 

manufactured in North Carolina for export each year. See N.C.G.S. § 105-

130.45(b) (1999) (App. 1-2). The credit was enacted as an incentive to 

maintain and potentially increase cigarette manufacturing in North 

Carolina, with increased cigarette production generating a larger credit. 

(R p 7).  

Subsection (b) set out a formula for calculating the amount of the 

tax credit based on a taxpayer’s export volume. According to subsection 

(b), a taxpayer exporting cigarettes to a foreign country was entitled to a 

tax credit. § 105-130.45(b) (App. 1). The credit was computed by 

comparing the taxpayer’s export volume “in the year for which the credit 

is claimed” with the taxpayer’s “base year exportation volume, rounded 

to the nearest whole percentage.” Id.  Eligible taxpayers could earn a 

credit of up to $0.40 per 1,000 cigarettes exported based on the following 

table:  
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Current Year’s 
Exportation Volume 
Compared to its Base 
Year Exportation Volume 

Amount of Credit 
per Thousand 
Cigarettes 

120% of more 

119% - 100% 

99% - 80% 

79% - 60% 

59% - 50% 

Less than 50% 

40¢ 

35¢ 

30¢ 

25¢ 

20¢ 

None 

Id.   

Subsection (c) capped the amount of credit that the taxpayer could 

claim in a year. Under subsection (c), the maximum credit that a 

taxpayer was allowed in a given tax year could not exceed $6 million. 

§ 105-130.45(c) (App. 1). That limitation applied “to the cumulative 

amount of the credit allowed in any tax year, including carryforwards 

claimed by the taxpayer under this section for previous tax years.” Id.  

The cap section specifically allowed the taxpayer to carry “[a]ny unused 

portion of a credit allowed…forward for the next succeeding five years.” 

Id.   

As enacted, the Export Credit Statute allowed the taxpayer to 

generate unlimited credits, but it prevented the taxpayer from claiming 
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more than $6 million in credits in a given tax year. Any unused credits 

could be carried forward for five years. The Export Credit Statute 

expired on 1 January 2005. See 1999 N.C. Sess. Law 333 § 10 (“Section 

4 of this act is repealed effective for cigarettes exported on or after 

January 1, 2005.”) (App. 13). 

II. In 2003, the General Assembly amended the Export 
Credit Statute, aiming to expand the credit but to avoid 
providing R.J. Reynolds with an unfair advantage.  

With the Export Credit Statute set to expire on 1 January 2005, 

both Philip Morris and Reynolds, its primary competitor, lobbied state 

officials to extend the credit. (R p 9-10, 14). To support their efforts, both 

companies stressed their planned, significant economic investment in the 

State. (R pp 6-7, 9-10). 

For its part, Philip Morris committed to making significant capital 

investments in its Cabarrus Facility. (R pp 6-7, 304). The company 

explained that this capital investment would sustain, and likely increase, 

levels of employment in this facility. (R p 304). It was known that 

Reynolds was acquiring Brown & Williamson, which was projected to add 

800 new jobs in the State. (R pp 10, 331). Philip Morris stressed that its 

planned investment would be the economic equivalent. (Id.).  
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In late 2003, the Governor called the General Assembly into a 

special session to consider providing “economic incentives” to select 

businesses, including Philip Morris and Reynolds. (R pp 302, 334). The 

House and Senate began drafting legislation simultaneously, with 

House Bill 2 starting in the House, (Doc. Ex. 10) (App. 15-26), and 

Senate Bill 4 starting in the Senate. See S.B.4, 2003 Extra Sess. on Econ. 

Dev. Issues (N.C. 2003) (App. 42-60). The House finished marking up 

House Bill 2 first and sent its draft to the upper chamber. The Senate, 

which had been negotiating the virtually identical, but distinct Senate 

Bill 4, elected to amend House Bill 2 and return it to the House for the 

lower chamber’s concurrence. By 16 December 2003, the General 

Assembly had passed a bill to accomplish the Governor’s objectives. See 

2003 N.C. Sess. Law 435, pt. 5-6 (App. 70-73).  

The history of House Bill 2 shows that the General Assembly 

wanted to extend the Export Credit, but it was careful not to give 

Reynolds a disproportionate advantage. The General Assembly wanted 

to give proportional economic incentives to both Philip Morris and 

Reynolds.  
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A. Consistent with the Governor’s wishes, House Bill 2 
expanded economic incentives to several industries, 
including cigarette manufacturers and exporters. 

The legislation started in the House. (R p 334). On 9 December 

2003, Representative Gordon Allen introduced House Bill 2, titled, in 

relevant part: “An Act to . . . Extend the Sunset on the Cigarette 

Exportation Tax Credit.” See H.B.2, 2003 Extra Sess. on Econ. Dev. 

Issues (N.C. 2003) (Doc. Ex. 10) (App. 15). Part 5 addressed the “Cigarette 

Exportation Tax Credit” and proposed to extend the Export Credit 

Statute from 2005 to 2018. (Doc. Ex. 20-21) (App. 25-26). It proposed no 

other changes to the Export Credit Statute.  

Later the same day, the House Committee on Finance met and 

adopted three amendments to House Bill 2. (See Doc. Ex. 6). First, the 

Committee, recognizing decreased demand for tobacco products, 

modified the “base year,” essentially making it easier to obtain a larger 

credit per 1,000 cigarettes. (Doc. Ex. 8). Second, the Committee added 

language that required any cigarette company benefiting from the tax 

credit extension to use North Carolina’s ports for their “waterborne” 

exports. (Doc. Ex. 8). 
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Third, the Committee added Part 6, the “Enhanced Cigarette 

Exportation Tax Credit,” which was later codified at § 105-130.46 (the 

“Enhanced Credit Statute”). (Doc. Ex. 34). See generally 2003 N.C. Sess. 

Laws 435 pt. 6 (App. 71-73). The Enhanced Credit Statute created an 

alternative to the Export Credit Statute, allowing cigarette 

manufacturers and exporters to elect either the “current tax credit” or a 

credit based on “an increase in employment and use of the State’s ports.” 

(Doc. Ex. 34; see also Doc. Ex. 35).  

The Enhanced Credit Statute targeted Reynolds. If it acquired 

Brown & Williamson, Reynolds had promised to bring 800 to 1000 new 

jobs to the State. (R p 330). The Enhanced Credit Statute allowed a 

manufacturer— Reynolds—a credit if it added at least 800 employees in 

the State in 2005.  

Finally, the House Finance Committee rejected the only 

amendment offered that would have narrowed the incentive. (Doc. Ex. 

8). Some members of the Committee opposed extending the bill’s sunset 

provision from 2005 to 2018. (Id.). The limiting amendment did not pass.  

After Committee mark-up, the bill was re-titled “An Act . . . to 

Extend the Sunset on and Modify the Cigarette Exportation Tax Credit 
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and Modify the Base Year and [ ] Create an Enhanced Tax Credit for 

Cigarette Exportation.” (Doc. Ex. 22) (App. 27). The new title reflected 

the incentives added by the House Finance Committee. (Id.)  

House Bill 2 passed the House on 9 December 2003 and was sent 

to the Senate.  

B. The Senate, which had been negotiating its own 
version of the bill, Senate Bill 4, amended House Bill 2 
and sent the amended bill back to the House. 

In the meantime, Senator John Kerr introduced Senate Bill 4, “An 

Act to . . . Extend the Sunset on the Cigarette Exportation Tax Credit 

and to Modify the Base Year, Carryforward and Eligibility Provisions of 

that Credit.” See S.B.4, 2003 Extra Sess. on Econ. Dev. Issues (N.C. 

2003) (App. 42). Part 7 of the bill, “Extend Sunset on Current Cigarette 

Exportation Tax Credit,” amended the Export Credit Statute. Id. (App. 

58-60).  

Senate Bill 4 differed from House Bill 2 in four ways. First, Senate 

Bill 4 clarified how the Export Credit should be calculated for a 

“successor in business.” To determine the credit allowed after a merger, 

the surviving business compared its export volume for the relevant tax 

year against its predecessors’ combined base-year export volume. S.B.4, 
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supra (App. 59). That is to say, the surviving business could claim an 

Export Credit only if it out-produced all of its predecessors. Second, to 

avoid a tobacco manufacturer double-dipping on export credits by 

merging with another manufacturer, the General Assembly also added 

language to ensure that the surviving corporation could not claim tax 

credits on behalf of itself and its predecessors. To that end, Senate Bill 

4 provided that the “amount of credit allowed may not exceed” $6 

million. S.B.4, supra (App. 59).  

Third, Senate Bill 4 extended the carryforward period from five to 

10 years. And finally, consistent with the House Finance Committee’s 

intent to make the Export Credit and Enhanced Credit Statutes 

mutually exclusive, Senate Bill 4 made that limitation express: a 

taxpayer could not “claim [the Export Credit] and the credit allowed 

under G.S. 105-130.46 for the same activity.” S.B.4, supra (App. 60).   

After receiving House Bill 2, the Senate amended it to conform to 

Senate Bill 4. (R pp 226-34). The House concurred in the amendment. 

(T pp 32-34) (App. 83-85). On 16 December 2003, the Governor signed 

House Bill 2, becoming Session Law 2003-435 (the “Amended Export 

Credit Statute”). See Economic Development, 2003 North Carolina Laws 
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1st Ex. Sess. S.L. 2003-435 (H.B. 2) (R pp 347-62) (App. 61-76). The 

General Assembly repealed the Amended Export Credit Statute for 

cigarettes exported on or after 1 January 2018. 

C. As enacted, Session Law 2003-435 conformed to the 
wishes of one of its biggest proponents, Senator John 
Kerr III.  

As enacted, Session Law 2003-435 conformed to the wishes of its 

biggest proponent, Senator John Kerr III. Senator Kerr represented a 

district in Eastern North Carolina, which included many tobacco 

growers, and he supported economic incentives for the tobacco industry. 

(T p 32; R pp 330-31) (App. 83). As co-chair of the Senate Finance 

Committee, he introduced Senate Bill 4 and was its strong proponent. (R 

p 331; S.B.4., supra [App. 42]). Accordingly, the Amended Export Credit 

Statute reflects a number of Kerr’s priorities.   

Senator Kerr was clear that the expanded tax credit should benefit 

all eligible tobacco manufacturers, not just Reynolds. For example, 

addressing the “waterborne exports” requirement, Senator Kerr said that 

tobacco manufacturers could satisfy this requirement if they took even a 

single carton of cigarettes out of a North Carolina port in a rowboat. (R p 

438). 
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Likewise, on 4 December 2003, Senator Kerr explained that both 

Philip Morris (by investing in enhanced equipment) and Reynolds (by 

increasing jobs) should be eligible for any tax incentives offered: “You’ve 

got to add jobs, you’ve got to add equipment, to justify [the tax credit].” 

(R p 331; see also R pp 330-32). Senator Kerr was sensitive to the 

sentiment that the General Assembly “c[ould]n’t just do something for 

[Reynolds]” with respect to the tax incentives. (R p 331).  

III. After enacting the Amended Export Credit Statute, the 
General Assembly published multiple bill summaries, which 
confirmed that the Amended Export Credit Statute 
expanded the existing tax credit. 

Following the enactment of this economic development legislation, 

the General Assembly published many summaries to explain the 

provisions of the Amended Export Credit Statute. None of them 

suggested that the Amended Export Credit Statute would limit the 

amount of tax credits a taxpayer could generate in a given year.  

For example, the official bill summary from the relevant session 

said the Amended Export Credit Statute merely “[e]xtend[ed] the sunset 

on the cigarette exportation tax credit from 2005 to 2018[.]” (Doc. Ex. 1). 

Likewise, the 2004 Finance Law Changes publication and the Summaries 

of Substantive Ratified Legislation publication, both prepared by the 
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General Assembly, summarized the amendments the same way. (R pp 

409, 418).  

Other official publications had slightly different takes on the 

Amended Export Credit Statute, but still did not suggest that the 

amendments altered the way the Export Credit Statute worked. For 

instance, the Fiscal and Budgetary Actions publication added that the 

amendment allowed the tax credit for exportation, not just to a foreign 

country, but also “to a possession or commonwealth of the U.S.” (R p 403). 

This publication concluded that the “fiscal effect” of the Amended Export 

Credit Statute would be a $12 million revenue loss for years 2005 through 

2007, “assum[ing] that the affected companies1 will take the maximum 

amount of the credit, based on discussions with an industry 

representative and the Department of Revenue.” (R p 403). 

IV. Despite no evidence that the General Assembly intended 
to cap a taxpayer’s ability to generate tax credits under 
the Amended Export Credit Statute, the Department now 
claims that the amended statute imposes that cap. 

No one disputes now that the original Export Credit Statute 

allowed taxpayers, like Philip Morris, to generate unlimited credits and 

                                            
1 Reynolds and Philip Morris would claim $6 million of export credits each in a 
given year. 
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carry those credits forward for five years. (See R p 501, ¶ 31).  For years 

after the General Assembly enacted the Amended Export Credit Statute, 

the Department never suggested that its position had changed. In fact, 

in its own publication, a “Supplement to 2003 Tax Law Changes,” the 

Department identified only two substantive changes, neither of which 

was a limitation on a taxpayer’s ability to generate credits under § 105-

130.45. (See R p 239).2 The Department called the other changes the 

General Assembly had made “clarifying” amendments, never suggesting 

that they limited Philip Morris’ ability to generate tax credits. (R p 239).  

For more than a decade and despite at least three opportunities to 

do so, the Department never told Philip Morris or even suggested that 

the Amended Export Tax Credit limited credit generation. For example, 

in April 2006, Philip Morris amended its 2004 corporate return because 

it failed to calculate the credit using the appropriate base period. (R p 

136). While corresponding with the Department, Philip Morris observed 

that the change would not affect its tax liability, but that it would 

“increase the overall credit calculation for the year.” (Id.). In the same 

                                            
2 In this publication, the Department identified two substantive changes to subsection 
(b): (1) requiring the taxpayer to use the state ports; and (2) adding the formula as to 
how a successor in business calculates its “applicable credit percentage.” (R p 239).  
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letter, Philip Morris mentioned a conversation occurring a week earlier. 

It enclosed a schedule of tax credit carryforwards showing tax credits 

“earned” for tax years 1999 through 2004 in excess of $6 million each 

year. (R pp 136, 157). The Department never objected to Philip Morris’ 

read of the amendments.  

Then, the Department audited Philip Morris’ 2005, 2006, and 2007 

returns. (R pp 250, 277-81). In its 2007 tax return, Philip Morris 

calculated the export tax credit as it had before the amendments—with 

no limit on the amount of credit generated. (Id.). Although the 

Department made adjustments to Philip Morris’ return, it did not adjust 

Philip Morris’ calculation of the export tax credit. (R pp 282-93).  

Finally, § 105-130.45(f) required the Department to publish an 

economic incentives report of the export credits taken under the Amended 

Export Credit Statute by each taxpayer. In its 2008 report, the 

Department recognized that Philip Morris’ “[a]ctual export 

volumes . . . resulted in the generation of credits above the $6 million cap, 

which were “available to be taken in future years.” (R p 134) (emphasis 

added). 
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Despite that history, the Department inexplicably changed its 

position in 2018, when it released its tax audit report of Philip Morris’ 

2012, 2013, and 2014 returns. (R p 159). The Department disallowed tax 

credits for all three tax years, asserting that Philip Morris had exceeded 

the “cap” in subsection (c). (R p 168).  The Department did not base its 

decision, as it now does, on the amended language of subsection (b).  

Philip Morris challenged the Department’s determination, but the 

Department upheld it in a 31 August 2020 Notice of Final Determination. 

(R pp 122-132). The Notice of Final Determination disallowed Philip 

Morris’ claimed credits, for the first time, on the basis that the 2003 

amendments to subsection (b) were “clarifying” a “pre-existing 

requirement” in subsection (c) that limited credit generation to only $6 

million per year, notwithstanding the fact that the Department had not 

previously relied on this alleged “pre-existing requirement.” (Id.). The 

Department’s Notice of Final Determination provided that “the General 

Assembly’s revisions to the statute in 2003 further reinforce that the 

maximum amount of Tobacco Export Credits that a taxpayer could use 
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or carry forward in any particular year could not exceed $6,000,000.” (R 

p 128) (emphasis in original).3  

Once litigation ensued, the Department changed its position again.  

At the Office of Administrative Hearings and then before the trial court, 

the Department conceded that the original Export Credit Statute, and 

specifically subsection (c) in § 105-130.45, did not limit credit generation.  

(See R p 501, ¶ 31).  The Department dropped its position that the 2003 

amendments were “clarifying” a “pre-existing requirement” in subsection 

(c) of the original statute and, instead, argued that the new language in 

subsection (b) in the Amended Export Credit Statute resulted in a 

substantive change to limit credit generation to $6 million each year, 

notwithstanding subsection (c)’s carryforward provisions. 

ARGUMENT 

The trial court incorrectly adopted the Department’s interpretation 

of the Amended Export Credit Statute. It concluded that § 105-130.45(b)’s 

                                            
3 The Department’s analysis cited a purported General Assembly publication that the 
Department concluded supported its interpretation. (R p 128). But the General 
Assembly has never interpreted § 105-130.45 as the Department suggests. In fact, 
the language that the Department quoted in its Notice of Final Determination came 
from the Department’s own “Supplement to 2003 Tax Law Changes,” which it had 
never previously cited or followed. (R p 239).  
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“plain language” restricted Philip Morris’ ability to generate tax credits 

in excess of $6 million in a given tax year: “a simple reading of the 

[A]mended Export Credit Statute plainly indicates that the General 

Assembly intended to limit credit generation to six million dollars per 

year effective 1 January 2005.” (R p 505, ¶ 41).  

Both the Department and the trial court are wrong. The statute’s 

text, context, and history all confirm that the General Assembly did not 

intend the Amended Export Credit Statute to deprive Philip Morris of 

the ability to generate more than $6 million in tax credits per year—a 

right it undisputedly had under the original Export Credit Statute. (See 

R p 501). This Court should reverse the trial court’s order.  

I. The standard of review is de novo. 

Philip Morris challenges the trial court’s interpretation of § 105-

130.45. This Court reviews questions of statutory interpretation de novo. 

Matter of Executive Office Park of Durham Ass’n, 382 N.C. 360, 362, 879 

S.E.2d 169, 171 (2022). 

The principal goal of statutory interpretation is to accomplish 

the legislative intent. Lenox, Inc. v. Tolson, 353 N.C. 659, 664, 548 S.E.2d 

513, 517 (2001); see also In re B.O.A., 372 N.C. 372, 380, 831 S.E.2d 305 
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(2019) (“Legislative intent controls the meaning of a statute.”). An 

analysis “utilizing the plain language of the statute and the canons of 

construction must be done in a manner which harmonizes with the 

underlying reason and purpose of the statute.” Electric Supply Co. of 

Durham, Inc. v. Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 

(1991).  

II. The Amended Export Credit Statute’s plain language 
confirms that § 105-130.45(b) only limits the taxpayer’s 
ability to claim more than $6 million in export credit.  

The crux of this case is what the General Assembly meant when it 

said, in subsection (b), that the “credit allowed” by the Amended Export 

Credit Statute could not exceed $6 million. Did it mean that a taxpayer 

cannot claim more than $6 million? Or did the legislature mean that the 

taxpayer cannot generate more than $6 million in credit? Below, the 

Department conceded that, in the original 1999 Export Credit Statute, 

the phrase “credit allowed” limited only the taxpayer’s ability to claim 

more than $6 million in tax credits. (See R p 501, ¶ 31 [“the Department 

agrees that there was no limit on the amount of credit that could be 
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generated each year prior to the amendment”]).4 Yet the Department now 

insists—and the trial court agreed—that adding the phrase “credit 

allowed” a sixth time by the 2003 amendments changes the statute’s 

meaning. Not so.  

Subsection (b)’s new language to address successors in business still 

relied on the phrase “credit allowed,” so it still limited only the credits a 

taxpayer may claim, not the credits a taxpayer may generate. § 105-

130.45(b) (2003) (App. 3). The Department’s contrary reading, adopted by 

the trial court, flouts basic principles of statutory construction. This 

Court consistently describes statutory construction as a means to 

accomplish the legislature’s intent. Lenox, Inc. v. Tolson, 353 N.C. 659, 

664, 548 S.E.2d 513, 517 (2001).5 When a statute’s language is clear, 

discovering the legislature’s intent is straight-forward: “there is no room 

for judicial construction,” and the Court should “give the statute its plain 

and definite meaning.” C Investments 2, LLC v. Auger, 383 N.C. 1, 881 

                                            
4 (See also R pp 221-22 [the Department admitted that the original § 105-130.45(b) 
“authorized" a "method … to generate credits” and argued that the 2003 statute 
created a limit on this generation]; RS p 711 [the Department arguing that § 105-
130.45(b), as revised, contained a generation limit]). 
5 The task is the same, even if the statute deals with taxes. See In re N.C. Inheritance 
Taxes, 303 N.C. 102, 106, 277 S.E.2d 403, 407 (1981) (“[O]ur primary task in 
interpreting a tax statute, as with all other statutes, is to ascertain and adhere to the 
intent of the Legislature.”).  
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S.E.2d 270, 276 (N.C. 2022) (internal quotations omitted). But finding a 

statute’s plain and definite meaning cannot be done in isolation. When 

divining a statute’s meaning, the statute’s language has to be understood 

in context. See id. at 278. Applying these rules to the Amended Export 

Credit Statute confirms that § 105-130.45(b) limits the amount of credit 

claimed, not the amount generated.  

A. The ordinary and historical meaning of the phrase 
“credit allowed” means credit claimed, not credit 
generated.  

The Amended Export Credit Statute does not define the phrase 

“credit allowed,” but “[i]n the absence of a contextual definition, courts 

may look to dictionaries to determine the ordinary meaning of words 

within a statute.” Perkins v. Arkansas Trucking Servs., 351 N.C. 634, 638, 

528 S.E.2d 902, 904 (2000).  

Dictionaries define “allow” in a way that supports Philip Morris’ 

reading of the Amended Export Credit Statute. For instance, Black’s Law 

Dictionary defines “allow” to mean “[t]o put no obstacle in the way of; to 

suffer to exist or occur; to tolerate” and “to give consent to; to approve.” 
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Allow, Black’s Law Dictionary (11th ed. 2019) (App. 77).6 Likewise, the 

American Heritage Dictionary says “allow” means “to let do or happen; 

permit” and “to permit to have.” Allow, Am. Heritage Dictionary (3d ed. 

1993) (App. 78).  

Under any of these definitions, the phrase “credit allowed” in the 

Export Credit Statute means the maximum credit a taxpayer may claim. 

The dictionary says the word “allowed” (and its derivations) means 

something akin to approval or permission—something a relatively 

stronger party, like a parent, boss, or state regulator, bestows on a 

weaker party, like a child, employee, or regulated entity. So, for example, 

a parent might allow a child to break curfew, or a boss might allow her 

employee’s requested time off. Here, with tax credits, “allowed” means 

the maximum credit the Department of Revenue will permit Philip 

Morris to claim.  

Other courts agree. Currently, under both federal and North 

Carolina tax law, the word “allowed” means “claimed.” For example, in 

Virginia Hotel Corp. v. Helvering, 319 U.S. 523 (1943), the Supreme 

                                            
6 It appears that the 7th and 8th editions of Black’s Law Dictionary, those updated in 
1999 and 2004, did not define “allow.” Even so, they did define “allowance” as “a share 
or portion . . . that is assigned or granted.” Allowance, Black’s Law Dictionary (7th 
ed. 1999) (App. 79).  
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Court of the United States held that the term “[a]llowed connotes a 

grant.” Id. at 527. As the Court explained, the term “allowed” prevents 

the Commissioner of Revenue from challenging permissible credits and 

deductions. See id.  It does not restrain the taxpayer’s ability to generate 

more than the allowable amount of credits or deductions. See id.   

Likewise, in Department of Revenue v. Hudson, 196 N.C. App. 765, 

675 S.E.2d 709 (2009), the Court of Appeals applied the same logic to our 

State’s tax code. Addressing another part of the tax code, the Court 

concluded that the “plain meaning” of the phrase “credit allowed” set a 

“limit on the amount of credit a taxpayer may claim in a single taxable 

year[.]” Id. at 767-68, 675 S.E.2d at 711. 

For a time, even the Department agreed with Philip Morris’ reading 

of the statute. Below, the Department conceded that under the original 

Export Credit Statute, the phrase “credit allowed” meant credit claimed. 

(See R pp 501 at ¶ 31, 221-22). But it contends the Amended Export 

Credit Statute is different. Yet it’s offered no reason to interpret the same 

phrase—credit allowed—differently.  
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B. Context confirms Philip Morris’ reading of credit 
allowed.  

Even if isolated phrasing were to leave any uncertainty, context 

proves that Philip Morris has the better read of the Amended Export 

Credit Statute. This Court analyzes a statute’s language in context. See 

C Investments 2, 881 S.E.2d at 278; see also King v. Burwell, 576 U.S. 

473, 486 (2015) (even in a plain language interpretation of a statute, the 

disputed words should be read “in their context and with a view to their 

place in the overall statutory scheme”); Dep’t. of Revenue v. ACF Indus., 

510 U.S. 332, 343 (1994) (rejecting reading that “while plausible when 

viewed in isolation” was “untenable in light of [the statute] as a whole”).  

1. The long-standing meaning of “allowed” supports 
Philip Morris’ interpretation of the statute.  

To begin, courts have read the word “allowed” to mean “claimed” for 

nearly 80 years. When a phrase has “long-standing legal significance,” 

this Court “presumes that legislators intended the same significance to 

attach by use of that term[.]” Wilkie v. City of Boiling Spring Lake, 370 

N.C. 540, 550, 809 S.E.2d 853, 860 (2018); accord Home Sec. Life Ins. v. 

McDonald, 277 N.C. 275, 283, 177 S.E.2d 291, 297 (1970) (statutory 

terms that “have acquired a settled meaning through judicial 

interpretation” are to be “understood in the same sense” when used in a 
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subsequent statute on the same subject). That is to say, when a court 

defines a term—and when the legislature keeps using it—it’s fair to 

assume the legislature intended the term to retain its meaning.  

The General Assembly knew that “allowed” meant “claimed” based 

on the term’s long-standing meaning. The Supreme Court of the United 

States adopted that definition in 1943. See Virginia Hotel, 319 U.S. at 

527. Both that Court and lower courts have relied on Virginia Hotel in 

the years since 1943. See, e.g., United States v. Hemme, 476 U.S. 558, 

565-66 (1986); Marx v. CIR, 179 F.2d 938, 942 (1st Cir. 1950). Given the 

enduring meaning of the term “allowed,” this Court should presume that 

the General Assembly “intended the same significance to attach” in the 

Amended Export Credit Statute. Wilkie, 370 N.C. at 550, 809 S.E.2d at 

860.  

2. The titles of the Session Law and House Bill 2 
support Philip Morris’ plain reading. 

Both the preamble and the title of the legislation should be 

considered in any plain language interpretation of § 105-130.45. D&W, 

Inc. v. City of Charlotte, 268 N.C. 577, 582, 151 S.E.2d 241, 244 (1966) 

(preamble and title should be considered in deciding the meaning of a 

statute); State v. Flowers, 318 N.C. 208, 215, 347 S.E.2d 773, 778 (1986) 
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(title of an act may resolve doubts about the statute’s effect); Ray v. Dep’t 

of Transp., 366 N.C. 1, 8, 727 S.E.2d 675, 681 (2012) (even when the 

language of a statute is plain, the title of an act should be considered in 

ascertaining the legislature’s intent). 

Here, the title of Session Law 2003-435 is “Economic Development: 

An Act to make the following changes recommended by the Governor… 

(4) extend the sunset on and modify the cigarette exportation tax credit 

and modify the base year.” S.L. 2003-435 (emphasis added) (App. 61). 

Similarly, the legislation’s short title as it progressed through the 

chambers of the General Assembly was “Job Growth and Infrastructure 

Act.” (Doc. Ex. 10, 22) (App. 15, 27, 42). Both these titles show an intent 

for the legislation, in its plain reading, to expand or grow economic 

incentives, not limit them. This context also confirms Philip Morris’ plain 

reading of the statute.  

3. Comparing the Amended Export Credit Statute 
with the new Enhanced Credit Statute shows that 
the General Assembly knew how to limit the 
generation of tax credits.  

Even if history and the statute’s title were not enough, the statutes 

amended or enacted in this legislation (Session Law 2003-435)—
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specifically, the Amended Export Credit Statute and Enhanced Credit 

Statute—provide even more context to support Philip Morris’ argument.  

This Court often harmonizes portions of a statute that were 

“enacted or amended by the same legislation.” State ex rel. Hunt v. N.C. 

Reins. Facility, 302 N.C. 274, 289, 275 S.E.2d 399, 406 (1981). Likewise, 

a court should “normally presume” that the same language in related 

statutes carries a consistent meaning. United States v. Davis, 139 S. Ct. 

2319, 2329 (2019). And the meaning of a term in one portion of an act 

“may often be clarified by reference to its use in others.” United States v. 

Cooper Corp., 312 U.S. 600, 606 (1941).  

Consider the Enhanced Credit Statute, N.C.G.S. § 105-130.46, 

which was newly enacted the same day and in the same legislation as the 

Amended Export Credit Statute. Section 105-130.46 shows that if the 

General Assembly had wanted to limit credit generation, it knew how to 

do so. In statutory interpretation, different words carry different 

meanings. See Nance v. S. Ry. Co., 149 N.C. 366, 63 S.E. 116, 118 (1908) 

(“Courts are not permitted to assume that the lawmaker has used words 

ignorantly or without meaning.”). Cf. King v. Burwell, 576 U.S. 473 

(2015) (identical phrases in legislation should have the same meaning). 



- 34 - 
 

 

The Enhanced Credit Statute proves that “allowed” cannot mean 

“generated” as the Department now contends.  

The Enhanced Credit Statute restricted the amount of credit a 

taxpayer could generate. The statute caps the “amount of credit earned 

during the taxable year” to $10 million. § 105-130.46(d) (emphasis added) 

(App. 7); see also § 105-130.46(g) (using the term “earned”) (App. 7).7 

“Earn” means to “gain” or “acquire.” Earn, Am. Heritage Dictionary, 

supra (App. 80); Earn, Webster’s New Collegiate Dictionary (9th ed., 1989) 

(defining “earn” to mean “to receive as return for effort”) (App. 81). A 

restriction on the amount of credit “earned” thus restricts the amount of 

credits that a taxpayer can “acquire” or generate under the Enhanced 

Credit Statute.  

There is a starkly different use of terminology between the 

Amended Export Credit Statute and the Enhanced Credit Statute, 

reflecting the General Assembly’s intent to differentiate between the 

                                            
7 The General Assembly, in fact, noted the difference between “earned” and “claimed” 
credits in the 2003 amendments in adopting § 105-130.46(k).  This portion of the 
Enhanced Credit Statute requires the taxpayer to submit a report stating the 
“amount of credit earned” and the “amount of credit including carryforwards claimed” 
during the previous year. This is another contemporaneous example of the General 
Assembly choosing between the different words “earned” and “claimed” to 
demonstrate its intent. 
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credits. The General Assembly thus could have limited Philip Morris’ 

ability to generate additional credits by using the phrase “credit earned” 

in the Amended Export Credit Statute. But the General Assembly chose 

not to do so. Instead, it used “credit allowed,” which should be given its 

own, independent meaning.   

C. The Department’s contrary construction rests on the 
legislature’s 2003 addition of language that prohibits a 
business successor from double-dipping on credits. 

The Department has conceded that Philip Morris’ interpretation of 

the original Export Credit Statute is correct. (See R pp 501 at ¶ 31, 221-

22). Even so, the Department now contends—and the trial court agreed—

that the 2003 amendments transformed the meaning of § 105-130.45(b). 

The Department focuses on the last two sentences: 

In the case of a successor in business, the amount of credit 
allowed under this section is determined by comparing the 
exportation volume of the corporation in the year for which 
the credit is claimed with all of the corporation’s predecessor 
corporations’ combined base year exportation volume, 
rounded to the nearest whole percentage. The amount of 
credit allowed may not exceed six million dollars 
($6,000,000)[.] 

§ 105-130.45(b) (2003) (emphasis added) (App. 3). In essence, the 

Department claims that the final sentence—“[t]he amount of credit 
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allowed may not exceed” $6 million—changes § 105-130.45(b)’s entire 

meaning. The Department is wrong for at least four reasons.  

First, the relevant portion of the Amended Export Credit Statute 

retains the phrase “credit allowed.” That phrase has a clear and definite 

meaning, supported not only by the dictionary, but also by precedent, 

context, and history. The Department’s inability to refute Philip Morris’ 

interpretation of “credit allowed” is reason enough to reject the 

Department’s argument.  

Second, even looking beyond the plain meaning of credit allowed, 

the Department’s interpretation of the Amended Export Credit Statute 

violates basic principles of grammar. It’s inconsistent with the doctrine 

of the last antecedent. “[R]elative and qualifying words, phrases, and 

clauses” should be applied to the “immediately preceding” word or 

phrase. Wilkie, 370 N.C. at 545, 809 S.E.2d at 857. Here, the language at 

issue, “[t]he amount of credit allowed may not exceed six million dollars 

($6,000,000),” comes immediately after a sentence assessing “the case of 

a successor in business.” N.C.G.S. § 105-130.45(b) (App. 3). Under the 

doctrine of the last antecedent, the last sentence’s “credit allowed” 

limitation modifies only the credits available to a “successor in business.” 
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If the Department’s position were true, the last sentence of 

N.C.G.S. § 105-130.45(b) would, at a minimum, need to include a “per 

year” limitation, which would make it clear that credit generation could 

not exceed a given threshold on an annual basis. This is exactly how the 

“credit earned” limitation is qualified in the Enhanced Credit Statute, 

N.C.G.S. § 105-130.46(d) (App. 7). But it does not include such a phrase, 

and the reason is obvious. The preceding sentence—specific to a 

successor-in-business—contains the necessary phrase “year for which the 

credit is claimed” showing the connection between those two sentences. 

The Department’s position wrongfully attempts to isolate a sentence that 

cannot be isolated from its preceding sentence. This is why the doctrine 

of the last antecedent yields this result.  

Third, the Department’s reading requires twisting oneself into 

knots to understand the words used in this statute. Under the 

Department’s reading, the word “allowed” shifts from generated in the 

last sentence of subsection (b) to credited in the first sentence of 

subsection (c). N.C.G.S. § 105-130.45(b), (c) (App. 3-4). There is no 

definition or other explanation for changing the meaning of this word 

from one sentence to the next, when the context surrounding the word 
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does not change its meaning. Likewise, the word “allowed” in sentences 

that were not amended suddenly changes meaning from claimed to 

generated under the Department’s interpretation. 

Finally, the Department’s interpretation makes no sense in context 

of the entire special session legislation. The Enhanced Credit Statute 

proves that if the General Assembly wanted to include a generational 

limit, it knew how to do so. For example, § 105-130.46(d) in the Enhanced 

Credit Statute (App. 7), which was enacted during the same legislative 

session, limits credits “earned during the taxable year.” The Amended 

Export Credit Statute does not include such a limit.  If the General 

Assembly had intended to enact a generational limit with respect to the 

Amended Export Credit Statute as well, it would have included the same 

specific language.  The lack of this language in the Amended Export 

Credit Statute is, in fact, indicative of an intent to not include a 

generational limit. 

 * * * 

The statute’s text and context should end this case. The Amended 

Export Credit Statute limits only a taxpayer’s ability to claim available 

tax credits in a given year. The trial court erred when it concluded that 
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the statute limited the amount of tax credits a taxpayer could generate 

in a year, and this Court should reverse its decision.  

III. Even if the Amended Export Credit Statute were 
ambiguous, any reading other than that offered by Philip 
Morris would defy the General Assembly’s intent to offer 
broad economic incentives.  

Reading the Amended Export Credit Statute’s plain language 

highlights the trial court’s error and is enough to reverse its decision. 

Even if it were not, and the Amended Export Credit Statute were 

ambiguous, the trial court’s interpretation of the statute undermines the 

General Assembly’s intent. When a statute is ambiguous, the Court 

interprets it by looking to its “legislative history,” as well as its “spirit” 

and the legislature’s goals. Lenox, 353 N.C. at 664, 548 S.E.2d at 513. The 

Court seeks to “ascertain legislative intent from the policy objectives 

behind a statute’s passage ‘and the consequences which would follow 

from a construction one way or another.’” Electric Supply, 328 N.C. at 

656, 403 S.E.2d at 294. The extra-textual evidence supports Philip 

Morris.   
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A. The Department’s argument that § 105-130.45(b) limits 
the credits a taxpayer may generate contravenes the 
Amended Export Credit Statute’s legislative history.  

Legislative history of a statute demonstrates legislative intent. 

Shaw v. U.S. Airways, Inc., 362 N.C. 457, 460, 665 S.E.2d 449, 451 (2008). 

Legislative history may include things like bill summaries, but the 

absence of legislative history is also relevant. Gooding v. United States, 

416 U.S. 430, 457 (1974) (the fact that the provision at issue “went 

unmentioned in the debates and hearings on the bill” suggested that it 

did not cause the major change the petitioner contended it did). 

The Amended Export Credit Statute’s legislative history reveals 

that the meaning of § 105-130.45(b) did not change after the 2003 

amendment—because the new language is never mentioned. The title 

of Senate Bill 4, the source of the successor-in-business change, does 

not support the inference that the General Assembly wanted to shrink 

the export credit. See S.B.4, 2003 Extra Sess. on Econ. Dev. Issues 

(N.C. 2003) (App. 42). Nor does Part 7 of the Bill, which specifically 

amended the Export Credit Statute. That provision, “Extend Sunset on 

Current Cigarette Exportation Tax Credit,” shows that extending the 

credit was the General Assembly’s principal motivation. Id. (App. 58). 
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The General Assembly’s summary publications likewise confirm 

Philip Morris’ reading of the Amended Export Credit Statute. None of 

these publications mentions that the General Assembly intended to cap 

credit generation. Indeed, they do not mention the “may not exceed six 

million dollars” language at all. (See Doc. Ex. 1; R pp 403, 409, 418). It is 

implausible that such a major change, as the Department argues, would 

have gone unmentioned.  

B. The policy objectives behind the Amended Export 
Credit Statute show that § 105-130.45(b) retained its 
meaning after amendment.  

The legislature’s policy objectives are a permissible consideration 

in statutory construction and support Philip Morris. The Court should 

consider the reason the legislature enacted the statute in the first place, 

as well as the consequences that “would follow from a construction one 

way or the other” as another means of showing legislative intent. Electric 

Supply, 328 N.C. at 656, 403 S.E.2d at 294 (citation omitted). See also 

State v. Tew, 326 N.C. 732, 738, 392 S.E.2d 603, 607 (1990) (giving 

consideration to “the purpose of the statute and the evils it was designed 

to remedy”); Trustees of Rowan Tech. Coll. v. J. Hyatt Hammond Assocs., 

313 N.C. 230, 240, 328 S.E.2d 274, 280 (1985) (because statute was 
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enacted “at the urging of architects and builders” to protect them against 

claims long after their work was finished, it should be construed 

consistent with that purpose). The record confirms that the General 

Assembly sought to expand the export credit, not contract it. 

The 2003 amendments began with the Governor’s decision to call a 

special session. The Governor’s proclamation made clear that the only 

agenda for the two-day special session was to enact “economic incentives” 

for select businesses, including Philip Morris and Reynolds. (R p 334). 

And the General Assembly’s task was “limited to those projects that 

would provide the state with significant jobs and investment in the key 

industrial sectors of . . . tobacco manufacturing.” (Id.).  

The origin of the Amended Export Credit Statute showed intent to 

create incentives for tobacco manufacturers to invest in the State. Philip 

Morris’ interpretation of the Amended Export Credit Statute—one the 

Department concedes was correct before 2003—furthers that objective. 

The Department’s contrary interpretation does not. Instead, by creating 

a cap on credit generation, the Department’s interpretation would result 

in an economic disincentive. It potentially limited the number of 
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cigarettes that would be made and, in turn, the number of jobs a taxpayer 

would create or the level of investment that a taxpayer would sustain.  

C. The original statute and the amendment process 
confirms the General Assembly’s intent to expand the 
credit, not contract it. 

When an amendment leaves a statute ambiguous, courts look to the 

original statute and the amendment process to determine the meaning of 

the amended statute. An ambiguous amendment should be construed by 

looking at the purpose of the original statute. See State ex. rel. N.C. Milk 

Commission v. Nat’l Food Stores, Inc., 270 N.C. 323, 332, 154 S.E.2d 548, 

555 (an amendment must be construed in light of the purpose of the 

original statute). Here, everybody agrees that the Export Credit Statute 

limited only Philip Morris’ ability to claim more than $6 million in credits 

per year. And the amendment’s content confirms the General Assembly’s 

intent to broaden—or at least maintain—that credit. This original 

intention of the statute is enough to construe the amendment in a 

manner that favors Philip Morris’ interpretation.  

Moreover, the amendment process shows a consistent effort by the 

General Assembly to expand incentives and to promote economic 

development through these economic incentives. In its original form from 
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the outset of the amendment process, House Bill 2 offered new incentives, 

or enhanced old ones. This carried through to the ultimate adoption of 

Session Law 2003-435. For instance, the first four parts of the Session 

Law provided funds for business recruitment in site development and 

provided tax credits to major industries and industrial facilities. S.L. 

2003-435 (H.B. 2) (App. 61-70). Part 5, revising the Export Credit 

Statute, and Part 6, creating the Enhanced Credit Statute, likewise 

extended and enhanced economic incentives for tobacco manufacturers. 

Id. (App. 70-73).  The legislature was explicit about its intent in Part 6, 

noting that its purpose was to “enhance the economy of this State by 

encouraging qualifying cigarette manufacturers to increase employment 

in this State with the purpose of expanding this State’s economy, the use 

of the North Carolina State Ports, and the use of other State goods and 

services, including tobacco.” Id. (App. 71); N.C.G.S. § 105-130.46(a) (App. 

6).  

The legislative revisions to Part 5, the Amended Export Credit 

Statute, further confirm the General Assembly’s intent. For instance, the 

General Assembly made the formula for calculating the credit more 

favorable, requiring the export of fewer cigarettes for a larger credit. S.L. 
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2003-435 (H.B. 2), Section 5.3 (App. 71). Likewise, it extended the carry 

forward period from five years to 10 years. All of these amendments show 

an intent to expand, not limit, the tax credit. This all supports Philip 

Morris’ interpretation of the amendment. 

The case of Royle & Pilkington Co. v. Currie is instructive in 

applying legislative intent to construe a statute.  250 N.C. 726, 110 

S.E.2d 339 (1959). In Royle, this Court held there was nothing to suggest 

that the General Assembly intended to diminish the right granted 

taxpayers in 1943 to reduce their taxable income by the amount of losses 

sustained in prior years. “Clearly, it intended to enlarge the right,” this 

Court said. Id. at 728, 110 S.E.2d at 340; see also King v. Burwell, 576 

U.S. 473, 475-76 (2015) (construing statute to avoid interpretation that 

leads to outcome contrary to obvious intent).  The same analysis applies 

here—there is nothing to suggest from the amendment process that there 

was any intent to diminish the export credits granted in the original 

Export Credit Statute. 

D. It is not enough that the Amended Export Credit 
Statute provided Philip Morris with some benefit.  

The trial court supported its contrary reading of the statute by 

concluding that it provided Philip Morris with some benefit, like 
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extending the sunset date. (R p 502, ¶ 33). But some benefit is not the 

standard. The legislative history shows no intent to curtail any of the 

preexisting benefits offered to qualifying taxpayers but rather to expand 

those benefits.  

The trial court’s interpretation of the Amended Export Credit 

Statute would severely curtail the benefits available to qualifying 

taxpayers like Philip Morris. It would take away a valuable benefit that 

all involved agree existed under the original Export Credit Statute. 

Moreover, taking away a taxpayer’s ability to carry its credits forward 

would have been a major change to the Export Credit Statute, which had 

never contained a generational limit. It is implausible that a legislative 

change of this magnitude—to the detriment of the taxpayers intended to 

benefit from the legislation—would have gone unnoticed in the legislative 

context here. Cf. Gooding v. United States, 416 U.S. at 457-58 (noting 

that there was no suggestion in the legislative history that a change from 

the prior law was intended, such that “it would be unusual for such a 

significant change as that proposed by petitioner to have entirely escaped 

notice”).   
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E. The trial court erred in its application of the canon to 
avoid surplusage. 

The trial court justified its erroneous conclusion by applying the 

canon against surplusage. A statute should be considered “as a whole” 

and construed so none of its provisions are “rendered useless or 

redundant.” Porsch Builders, Inc. v. City of Winston-Salem, 302 N.C. 550, 

555, 276 S.E.2d 443, 447 (1981). But the trial court erred in relying on 

this canon to the exclusion of other indicia of legislative intent. 

While this Court presumes that the General Assembly “did not 

intend any provision to be mere surplusage,” id., the rule is not 

mandatory, Chickasaw Nation v. United States, 534 U.S. 84, 94 (2001). 

Other circumstances evidencing legislative intent “can overcome their 

force.” Id. For example, in King v. Burwell, 576 U.S. 473 (2015), the 

Supreme Court of the United States rejected a surplusage argument 

because the Affordable Care Act had been drafted “with limited 

opportunities for debate and amendment” and “contain[ed] more than a 

few examples of inartful drafting.” Id.  at 491-92. The Court instead 

applied the “fundamental canon of statutory construction that the words 

of a statute must be read in their context and with a view to their place 

in the overall statutory scheme.” Id.  (citation omitted).  
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Contrary to the trial court’s analysis, reading § 105-130.45(b) as 

imposing a limit only on credit use, not generation, does not merely 

repeat “the preexisting cap on the use of the credit” in § 105-130.45(c). (R 

p 504, ¶ 39). True, subsection (c) does contain a $6 million cap on use, but 

the caps in subsections (b) and (c) accomplish different purposes. 

Subsection (c) sets a $6 million ceiling on annual credit use for every 

eligible taxpayer. As explained, the $6 million cap in subsection (b) 

modifies the “successor in business” language that precedes it. In other 

words, it ensures that a “successor in business” cannot claim its own $6 

million credit, on top of any carryforward credit available to its 

predecessors. There is no surplusage. 

More than wrong, the trial court’s surplusage analysis also creates 

a larger surplusage problem. Subsection (c) of the Export Credit Statute, 

both before and after the 2003 amendment, said the $6 million limit 

applied “to the cumulative amount of the credit allowed in any tax year, 

including carryforwards claimed by the taxpayer under this section for 

previous tax years.” If, as both the trial court and Department contend, 

a taxpayer could generate only $6 million in credit per year, there would 
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be no need for a carryforward system at all. The entire portion of the 

statute on carryforward becomes surplusage.  

This surplusage may not have resulted in all instances, but it did 

for Philip Morris and Reynolds—the two intended beneficiaries of the 

Amended Export Credit Statute. At the time of enactment, the 

legislature knew and reasonably assumed this would be the case. (See R 

p 403 [General Assembly publication "assum[ed] that the affected 

companies will take the maximum amount of the credit," based on 

discussions with the Department and an industry representative]). 

In all events, even if Philip Morris’ interpretation did create a 

surplusage concern, the canon of surplusage should yield to the 

legislative intent. See Chickasaw Nation, 534 U.S. at 94. The legislative 

history does not support the trial court’s interpretation. To the contrary, 

the Amended Export Credit Statute’s context, wording, legislative 

history, and statutory purpose all support Philip Morris’ interpretation. 

If the legislature’s drafting was “inartful” due to the 48-hour period of the 

special session and it inadvertently created surplusage, the legislative 

intent should overcome any such surplusage. King, 576 U.S. at 491-92.  

Cf. Toomey v. Munger & Bennett Lumber Co., 171 N.C. 178, 88 S.E. 215, 
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217 (1916) (explaining that errors or mistakes in drafting can be 

overcome when the intention of the General Assembly can still be met); 

Teachy v. Coble Dairies, Inc., 306 N.C. 324, 331, 293 S.E.2d 182, 186 

(1982) (construing statute as containing a clerical error because 

otherwise would thwart the obvious legislative intent).  

F. The Department’s position yields an absurd result, 
which must be guarded against in any statutory 
construction. 

The competing applications of the canon to avoid surplusage also 

should yield to a more helpful canon of statutory construction—the canon 

to avoid absurd results. Variety Theatres, Inc. v. Cleveland Cnty., 282 

N.C. 272, 275, 192 S.E.2d 290, 292 (1972) (“In construing any statute or 

ordinance the court will avoid an interpretation which would lead 

to absurd results.”); Woodhouse v. Bd. of Comm’rs of Town of Nags Head, 

299 N.C. 211, 225, 261 S.E.2d 882, 891 (1980) (explaining spirit and 

intent of the legislative act control, not an absurd construction). This is 

not a dispute where both interpretations of a statute could fit within the 

General Assembly’s manifest purpose in adopting the statute. To the 

contrary, only one construction of the statute meets with the spirit and 
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intent behind Session Law 2003-435 and the Amended Export Credit 

Statute within it.  

In light of the General Assembly’s manifest purpose to expand 

economic incentives and to promote economic development in both the 

original and amended versions of § 105-130.45, any construction of the 

Amended Export Credit Statute to limit or restrict the credits would yield 

an absurd or illogical result. To aid economic development, the tax credit 

must be increased or extended, not limited. This Court should avoid 

construing the Amended Export Credit Statute in a way that leads to 

absurd or illogical results: it should not be construed to have a $6 million 

generation limit and the carryforward credits taken by Philip Morris 

should be allowed. 

* * * 

Even if the Amended Export Credit Statute were ambiguous, the 

trial court’s interpretation of the statute undermines the General 

Assembly’s intent. The legislative history, content, and purpose of the 

Amended Export Credit Statute all reveal a legislative intent to expand 

the credit, consistent with Philip Morris’ interpretation. Properly 
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applied, the canons of construction likewise support this position. This 

Court should reverse.  

IV. If, after considering text, context, and legislative history, 
the Amended Export Credit Statute is still unclear, this 
Court can consider extrinsic evidence, which supports 
Philip Morris.  

While text, context, and history should be sufficient to support 

reversal, extrinsic evidence also supports Philip Morris. In particular, 

contemporaneous statements from those involved in enacting legislation 

can help interpret the legislation. See N.C. Corp. Comm’n v. Southern 

Ry. Co., 185 N.C. 435, 117 S.E. 563, 577 (1923) (“[T]he propriety of 

referring to statements made by a committee member in charge of a 

bill, of course, is well recognized.”).8  The “interpretation given to 

proposed legislation by the department . . . responsible for its 

administration” also is relevant. Applications for Reassignment of 

Pupils, 247 N.C. 413, 420, 101 S.E.2d 359, 365 (1958). Both of these 

extrinsic aids support Philip Morris’ interpretation of the Amended 

Export Credit Statute. 

                                            
8 The admissibility and value of contemporaneous statements made by an elected 
official at the time of legislative enactment stand in sharp contrast to the 
inadmissible nature of affidavits from elected officials after the legislative session. 
Compare N.C. Corp. Comm’n v. Southern Ry. Co., 117 S.E. at 577 with D&W, 268 
N.C. at 582, 151 S.E.2d at 244.  
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A. Senator Kerr’s contemporaneous statements show his 
intent to create economic incentives for all eligible 
tobacco manufacturers, not limited to Reynolds.  

Consider first the contemporaneous statements of Senator Kerr, 

made in connection with the introduction of Senate Bill 4. His statements 

reflect his position both that the export tax credit should be expanded 

and that the tax credits should not disproportionately favor Reynolds.  

For example, Senator Kerr was concerned that Reynolds would 

receive an outsized or unfair advantage. In a 4 December 2003 news 

article on the upcoming special session on economic incentives, Senator 

Kerr said that the tax incentives should go to those tobacco 

manufacturers investing in the state’s economy. (R p 331). But as a 

legislator representing eastern North Carolina, he did not want the 

export tax credit to solely or primarily benefit Winston-Salem based 

Reynolds, stating that “[a] lot of people feel that you can’t just do 

something for” Reynolds. (Id.).  

These statements explain why Senator Kerr added the final 

sentence to subsection (b). Based on Reynolds’ announced acquisition of 

or combination of assets with Brown & Williamson, Senator Kerr 

included language to cover that anticipated event. He added: (1) the 
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same “successor in business” definition from House Bill 2’s Enhanced 

Credit Statute to subsection (a); and (2) a sentence in subsection (b) as 

to how the tax credit should be calculated for a business successor (“In 

the case of a successor in business, the amount of credit allowed under 

this section is determined by…”).  

But he also wanted to ensure that Reynolds did not receive more 

advantage from the export tax credit than other tobacco manufacturers 

contributing to the State’s economy. Thus, Senator Kerr added language 

directly after the business successor sentence in subsection (b) to ensure 

that a business successor could still only claim the $6 million annual 

credit allowed single-market participants in subsection (c). Similarly, he 

added subsection (e), also already contained in the Enhanced Credit 

Statute, to ensure that Reynolds could not try to use both the export tax 

credit and the enhanced tax credit. § 105-130.45(e) (App. 4, 60).  

Senator Kerr’s contemporaneous statements thus support Philip 

Morris. Senator Kerr intended to enhance the economic incentives for 

tobacco manufacturers to invest in this State and to ensure that 

Reynolds received the same, but not more, benefit from this tax credit. 

These statements do not suggest that Senator Kerr intended to create a 
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generational limit that would act as a disincentive for all taxpayers 

eligible for the credit. 

B. Before 2018, the Department had never read a limit on 
credit generation into the Amended Export Credit 
Statute. 

The Department’s years’ long failure to interpret the Amended 

Export Credit Statute as constraining credit generation is also telling. 

For instance, in its “Supplement to 2003 Tax Law Changes,” the 

Department distinguished between “substantive” and “clarifying” 

changes to subsection (b) of the Amended Export Credit Statute.  (R p 

239).  The Department’s publication identified two substantive changes 

to subsection (b):  (1) requiring the taxpayer to use the state ports; and 

(2) adding the formula as to how a successor in business calculates its 

“applicable credit percentage.”  (Id.).  The Department did not identify 

the 2003 amendments to subsection (b) to have any “substantive” change 

with regard to credit generation.  This is consistent with Philip Morris’ 

interpretation that the Amended Export Credit Statute did not make a 

substantive change on credit generation, and the Department’s 

concession here is meaningful because the Department consistently 

acknowledged that there was no limit on credit generation in the original 
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Export Credit Statute, only a limit on credit use. (See R p 501, ¶ 31). If 

there was no “substantive” change on credit generation in these 

amendments, there remained no limit on credit generation under the 

Amended Export Credit Statute. This contemporaneous interpretation by 

the department of the state administering the statute, showing no 

“substantive” change with regard to credit generation, is valuable in 

ascertaining legislative intent. Cf. State ex rel. Edmisten v. J.C. Penney 

Co., Inc., 292 N.C. 311, 317-18, 233 S.E.2d 895, 899 (1977) (looking to a 

“contemporaneous article” written by the Attorney General as to “his 

views on the effect of the statute” as legislative history). 

For the next 17 years, the Department held fast to its conclusion 

that the Amended Export Credit Statute did not substantively modify the 

original on the issue of credit generation. For example, in April 2006, the 

Department did not correct or object to Philip Morris’ statements that it 

could use its carryforward tax credits as before the amendments or to its 

schedule of carryforwards showing tax credits “earned” in excess of 

$6,000,000. (R pp 136, 157). Likewise, the Department failed to adjust 

Philip Morris’ calculation of its export tax credit in its 2007 tax return—

a calculation after the 2003 amendment that was consistent with all 
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parties’ understanding of the original statute. (R pp 250, 277-93). 

Further, in its 2008 statutorily-required economic incentives report, the 

Department explicitly recognized that Philip Morris had “genera[ted] [ ] 

credits above the $6 million cap” and that “[t]hese excess credits are 

available to be taken in future years.” (R p 134) (App. 86). 

The Department also failed, in 2018, to advance its new 

interpretation of § 105-130.45(b) when it audited Philip Morris’ 2012–14 

tax returns. True, the Department concluded in this 2018 audit that 

Philip Morris had improperly taken more than $6 million in tax credits, 

but it relied on subsection (c)—not subsection (b)—to reach that 

conclusion. (R p 168).  

It was not until August 2020 that the Department advanced its 

newfound interpretation of § 105-130.45(b). But even then, it failed to 

articulate a clear or accurate position. It determined that the Amended 

Export Credit Statute had clarified “the pre-existing requirement set 

forth in subsection (c) that the amount of Tobacco Export Credits a 

taxpayer could generate in any single tax year could not exceed 

$6,000,000,” which it said was supported by “the General Assembly’s 

contemporaneously prepared summary of the 2003 Statute.” (R p 128). 
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But everyone agrees that subsection (c) never restricted credit 

generation. (See R p 501, ¶ 31). The amended language thus could not 

“clarify” a non-existent provision. Moreover, the General Assembly never 

created a document to support the Department’s interpretation.  See 

supra, note 3.  

This history does not support the Department’s claim that the 

Amended Export Credit Statute was always intended to create a new 

limit on credit generation. Rather, it shows that the Department 

concocted this interpretation as a newfound means of upholding the 

assessments and penalties against Philip Morris. 

CONCLUSION 

For these reasons, Philip Morris asks that this Court reverse the 

trial court’s order. This Court should remand this matter to the trial 

court for entry of judgment in Philip Morris’ favor, directing the 

Department to allow Philip Morris’ tax credits. 



- 59 - 
 

 

Respectfully submitted, this the 20th day of March, 2023. 

/s/ Alex C. Dale 
Alex C. Dale 
N.C. State Bar I.D. No.: 28191 
email: acd@wardandsmith.com 
Ward and Smith, P.A. 
Post Office Box 7068 
Wilmington, NC 28406-7068 
Telephone: 910.794.4800 
Facsimile: 910.794.4877 
Attorneys for Petitioner-Appellant 
  Philip Morris USA, Inc.  
 
I certify that all of the attorneys listed 
below have authorized me to list their 
names on this document as if they had 
personally signed it. 

 
Christopher S. Edwards 
N.C. State Bar I.D. No.: 48385 
email: csedwards@wardandsmith.com 
Ward and Smith, P.A. 
Post Office Box 7068 
Wilmington, NC 28406-7068 
Telephone: 910.794.4800 
Facsimile: 910.794.4877 

  
Kay Miller Hobart 
N.C. State Bar I.D. No.: 16746 
email: kayhobart@parkerpoe.com  
Parker Poe Adams & Bernstein LLP 
PNC Plaza 
301 Fayetteville Street, Suite 1400 
Raleigh, NC 27601 
Telephone: 919.835.4597 
Facsimile: 919.834.4564 



- 60 - 
 

 

 
Dylan Z. Ray 
N.C. State Bar I.D. No.: 56383 
email: dylanray@parkerpoe.com  
Parker Poe Adams & Bernstein LLP 
Bank of America Tower 
620 South Tryon Street, Suite 800 
Charlotte, NC 28202 
Telephone: 704.335.6022 
Facsimile: 919.834.4564 

 



- 61 - 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of the foregoing 

PHILIP MORRIS USA, INC.’S APPELLANT’S BRIEF via email 

addressed to the following person at the following email address which is 

the last address known to me:  

Tania X. Laporte-Reveron 
North Carolina Department of Justice 
Revenue Section 
Post Office Box 629 
Raleigh, NC 27602 
Email: tlaportereveron@ncdoj.gov  
 
  

This the 20th day of March, 2023.  

/s/Alex C. Dale  
Alex C. Dale 
N.C. State Bar I.D. No.: 28191 
email: acd@wardandsmith.com 
For the firm of  
Ward and Smith, P.A. 
Post Office Box 7068 
Wilmington, NC 28406-7068 
Telephone: 910.794.4800 
Facsimile: 910.794.4877 
Attorneys for Petitioner-Appellant 

 

 

ND:4892-2989-3207, v. 3



 

 

CONTENTS OF APPENDIX 

N.C.G.S. § 105-130.45 (1999) 
[Original Export Credit Statute] .............................................. App. 1-2 

N.C.G.S. § 105-130.45 (2003) 
[Amended Export Credit Statute] ............................................ App. 3-5  

N.C.G.S. § 105-130.46 (2003) 
[Enhanced Credit Statute] ....................................................... App. 6-8  

Tobacco—Phase II Settlement Funds—Exemptions, 
1999 North Carolina Laws S.L. 1999-333 
(H.B. 74) [1999 N.C. Sess. Laws 333] ..................................... App. 9-14  

[Original] House Bill 2 
[H.B.2, 2003 Extra Sess. on Econ. Dev. Issues (N.C. 2003)] 
(Doc Ex 10) ............................................................................ App. 15-26  

[Revised] House Bill 2 
[H.B.2, 2003 Extra Sess. on Econ. Dev. Issues (N.C. 2003)] 
(Doc Ex 22) ............................................................................ App. 27-41  

Senate Bill 4 
[S.B.4, 2003 Extra Sess. on Econ. Dev. Issues (N.C. 2003)] App. 42-60 

Economic Development, 
2003 North Carolina Laws 1st Ex. Sess. S.L. 2003-435 
(H.B. 2) [2003 N.C. Sess. Laws 435] ..................................... App. 61-76  

Allow, Black’s Law Dictionary (11th ed. 2019) .............................. App. 77 

Allow, Am. Heritage Dictionary (3d ed. 1993) ............................... App. 78 

Allowance, Black’s Law Dictionary (7th ed. 1999) ........................ App. 79 

Earn, Am. Heritage Dictionary (3d ed. 1993) ................................ App. 80 

Earn, Webster’s New Collegiate Dictionary (9th ed., 1989) ........... App. 81 

Excerpts of 4 August 2022 Hearing Transcript                                         
(T pp 1, 32-34) ....................................................................... App. 82-85 



- 2 - 
 

 

North Carolina Department of Revenue 
2008 Calendar Year Cigarette 
Export Credit Report (29 April 2009) (R p 134) ........................ App. 86 



N.C.G.S.A. § 105-130.45, N.C.G.S.A. § 105-130.45

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

North Carolina Statutes Annotated - 1999
N.C.G.S.A. § 105-130.45

WEST'S NORTH CAROLINA GENERAL STATUTES ANNOTATED
CHAPTER 105. TAXATION

SUBCHAPTER I. LEVY OF TAXES
ARTICLE 4. INCOME TAX

PART 1. CORPORATION INCOME TAX.

§ 105-130.45. Credit for manufacturing cigarettes for exportation

(a) Definitions.—The following definitions apply in this section:
(1) Base year exportation volume.—The number of cigarettes manufactured and exported by a
corporation during the calendar year 1998.

(2) Exportation.—The shipment of cigarettes manufactured in the United States to a foreign
country sufficient to relieve the cigarettes in the shipment of the federal excise tax on cigarettes.

(b) Credit.—A corporation engaged in the business of manufacturing cigarettes for exportation
to a foreign country is allowed a credit against the taxes levied by this Part. The amount of credit
allowed under this section is determined by comparing the exportation volume of the corporation
in the year for which the credit is claimed with the corporation's base year exportation volume,
rounded to the nearest whole percentage. The amount of credit allowed is as follows:
Current Year's Exportation Amount of Credit
Volume Compared to its per Thousand
Base Year's Exportation Volume Cigarettes Exported
120% or more 40¢
119% - 100% 35¢
99% - 80% 30¢
79% - 60% 25¢
59% - 50% 20¢
Less than 50% None
(c) Cap.—The credit allowed under this section may not exceed the lesser of six million dollars

($6,000,000) or fifty percent (50%) of the amount of tax imposed by this Part for the taxable year
reduced by the sum of all other credits allowable, except tax payments made by or on behalf of the
taxpayer. This limitation applies to the cumulative amount of the credit allowed in any tax year,
including carryforwards claimed by the taxpayer under this section for previous tax years. Any
unused portion of a credit allowed in this section may be carried forward for the next succeeding
five years.
(d) Documentation of Credit.—A corporation that claims the credit under this section must

include the following with its tax return:
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(1) A statement of the base year exportation volume.
(2) A statement of the exportation volume on which the credit is based.
(3) A list of the corporation's export volumes shown on its monthly reports to the Bureau of
Alcohol, Tobacco, and Firearms of the United States Treasury for the months in the tax year
for which the credit is claimed.

Added by S.L. 1999-333, § 4.

REPEAL

<This section is repealed effective for cigarettes exported on or after Jan. 1, 2005.>

HISTORICAL AND STATUTORY NOTES

S.L. 1999-333, § 10, provides:

“Sections 2, 3, and 4 of this act are effective for taxable years beginning on or after January 1,
1999. Sections 5 through 8 of this act become effective December 1, 1999, and apply to offenses
committed on or after that date. The remainder of this act is effective when it becomes law. Section
4 of this act is repealed effective for cigarettes exported on or after January 1, 2005.”

LIBRARY REFERENCES

Key Numbers
Taxation 1047.
Westlaw Key Number Search: 371k1047.

Encyclopedias
C.J.S. Taxation § 1098.

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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West's North Carolina General Statutes Annotated 

Chapter 105. Taxation 

Subchapter I. Levy of Taxes (Refs & Annos) 

Article 4. Income Tax (Refs & Annos) 

Part 1. Corporation Income Tax (Refs & Annos)       
This section has been updated. Click here for the updated version. 

N.C.G.S.A. § 105-130.45 

§ 105-130.45. Credit for manufacturing cigarettes for exportation 

Effective: [See Text Amendments] to December 31, 2006 

(a) Definitions. -- The following definitions apply in this section: 

(1) Base year exportation volume. -- The number of cigarettes manufactured and exported by a corporation during the 

calendar year 2003. 

(2) Exportation. -- The shipment of cigarettes manufactured in the United States to any of the following sufficient to relieve 

the cigarettes in the shipment of the federal excise tax on cigarettes: 

a. A foreign country. 

b. A possession of the United States. 

c. A commonwealth of the United States that is not a state. 

(3) Successor in business. -- A corporation that through amalgamation, merger, acquisition, consolidation, or other legal 

succession becomes invested with the rights and assumes the burdens of the predecessor corporation and continues the 

cigarette exportation business. 

(b) Credit. -- A corporation engaged in the business of manufacturing cigarettes for exportation to a foreign country and that 

waterborne exports cigarettes and other tobacco products through the North Carolina State Ports during the taxable year is 

allowed a credit against the taxes levied by this Part. The amount of credit allowed under this section is determined by comparing 

the exportation volume of the corporation in the year for which the credit is claimed with the corporation's base year exportation 

volume, rounded to the nearest whole percentage. In the case of a successor in business, the amount of credit allowed under 

this section is determined by comparing the exportation volume of the corporation in the year for which the credit is claimed 

with all of the corporation's predecessor corporations’ combined base year exportation volume, rounded to the nearest whole 

percentage. The amount of credit allowed may not exceed six million dollars ($6,000,000) and is computed as follows:
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West's North Carolina General Statutes Annotated
Chapter 105. Taxation

Subchapter I. Levy of Taxes (Refs & Annos)
Article 4. Income Tax (Refs & Annos)

Part 1. Corporation Income Tax (Refs & Annos)

This section has been updated. Click here for the updated version.

N.C.G.S.A. § 105-130.46

§ 105-130.46. Credit for manufacturing cigarettes for exportation

while increasing employment and utilizing State Ports

Effective: [See Text Amendments] to June 30, 2010

(a) Purpose. -- The credit authorized by this section is intended to enhance the economy of this State by encouraging qualifying
cigarette manufacturers to increase employment in this State with the purpose of expanding this State's economy, the use of the
North Carolina State Ports, and the use of other State goods and services, including tobacco.

(b) Definitions. -- The following definitions apply in this section:

(1) Employment level. -- The total number of full-time jobs and part-time jobs converted into full-time equivalences. A job
is included in the employment level for a year only if that job is located within the State for more than six months of the
year. A job is located in this State if more than fifty percent (50%) of the employee's duties are performed in this State.

(2) Exportation. -- The shipment of cigarettes manufactured in the United States to a foreign country sufficient to relieve
the cigarettes in the shipment of the federal excise tax on cigarettes.

(3) Full-time job. -- A position that requires at least 1,600 hours of work per year and is intended to be held by one employee
during the entire year.

(4) Successor in business. -- A corporation that through amalgamation, merger, acquisition, consolidation, or other legal
succession becomes invested with the rights and assumes the burdens of the predecessor corporation and continues the
cigarette exportation business.

(c) Employment Level. -- In order to be eligible for a full credit allowed under this section, the corporation must maintain an
employment level in this State for the taxable year that exceeds the corporation's employment level in this State at the end of
the 2004 calendar year by at least 800 full-time jobs. In the case of a successor in business, the corporation must maintain an
employment level in this State for the taxable year that exceeds all its predecessor corporations' combined employment levels
in this State at the end of the 2004 calendar year by at least 800 full-time jobs.
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(d) Credit. -- A corporation that satisfies the employment level requirement under subsection (c) of this section, is engaged in
the business of manufacturing cigarettes for exportation, and exports cigarettes and other tobacco products through the North
Carolina State Ports during the taxable year is allowed a credit as provided in this section. The amount of credit allowed under
this section is equal to forty cents (40¢) per one thousand cigarettes exported. The amount of credit earned during the taxable
year may not exceed ten million dollars ($10,000,000).

(e) Reduction of Credit. -- A corporation that has previously satisfied the qualification requirements of this section but that
fails to satisfy the employment level requirement in a succeeding year may still claim a partial credit for the year in which the
employment level requirement is not satisfied. The partial credit allowed is equal to the credit that would otherwise be allowed
under subsection (d) of this section multiplied by a fraction. The numerator of the fraction is the number of full-time jobs by
which the corporation's employment level in this State for the taxable year exceeds the corporation's employment level in this
State at the end of the 2004 calendar year. The denominator of the fraction is 800. In the case of a successor in business, the
numerator of the fraction is the number of full-time jobs by which the corporation's employment level in this State for the taxable
year exceeds all its predecessor corporations' combined employment levels in this State at the end of the 2004 calendar year.

(f) Allocation. -- The credit allowed by this section may be taken against the income taxes levied under this Part or the franchise
taxes levied under Article 3 of this Chapter. When the taxpayer claims a credit under this section, the taxpayer must elect the
percentage of the credit to be applied against the taxes levied under this Part with any remaining percentage to be applied
against the taxes levied under Article 3 of this Chapter. This election is binding for the year in which it is made and for any
carryforwards. A taxpayer may elect a different allocation for each year in which the taxpayer qualifies for a credit.

(g) Ceiling. -- The total amount of credit that may be taken in a taxable year under this section may not exceed the lesser of the
amount of credit which may be earned for that year under subsection (d) of this section or fifty percent (50%) of the amount of
tax against which the credit is taken for the taxable year reduced by the sum of all other credits allowable, except tax payments
made by or on behalf of the taxpayer. This limitation applies to the cumulative amount of the credit allowed in any tax year,
including carryforwards claimed by the taxpayer under this section or G.S. 105-130.45 for previous tax years.

(h) Carryforward. -- Any unused portion of a credit allowed in this section may be carried forward for the next succeeding 10
years. All carryforwards of a credit must be taken against the tax against which the credit was originally claimed. A successor
in business may take the carryforwards of a predecessor corporation as if they were carryforwards of a credit allowed to the
successor in business.

(i) Documentation of Credit. -- A corporation that claims the credit under this section must include the following with its tax
return:

(1) A statement of the exportation volume on which the credit is based.

(2) A list of the corporation's export volumes shown on its monthly reports to the Alcohol and Tobacco Tax and Trade
Bureau of the United States Treasury for the months in the tax year for which the credit is claimed.

(3) Any other information required by the Department of Revenue.
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(j) No Double Credit. -- A taxpayer may not claim this credit and the credit allowed under G.S. 105-130.45 for the same activity.

(k) Reports. -- Any corporation that takes a credit under this section must submit an annual report by May 1 of each year to
the Senate Finance Committee, the House of Representatives Finance Committee, the Senate Appropriations Committee, the
House of Representatives Appropriations Committee, and the Fiscal Research Division of the General Assembly. The report
must state the amount of credit earned by the corporation during the previous year, the amount of credit including carryforwards
claimed by the corporation during the previous year, and the percentage of domestic leaf content in cigarettes produced by the
corporation during the previous year. The first reports required under this section are due by May 1, 2006.

Credits
Added by S.L. 2003-435 (2nd Ex. Sess.), § 6.1, eff. Jan. 1, 2006; S.L. 2004-170, § 16(a), eff. Jan. 1, 2006.

Editors' Notes

REPEAL

<This section is repealed eff. Jan. 1, 2018, pursuant to S.L. 2003-435 (2nd Ex. Sess.), § 6.2.>

N.C.G.S.A. § 105-130.46, NC ST § 105-130.46
The statutes and Constitution are current through S.L. 2022-75 of the 2022 Regular Session of the General Assembly, subject to
changes made pursuant to direction of the Revisor of Statutes. Some statute sections may be more current; see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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GENERAL ASSEMBLY OF NORTH CAROLINA 
SESSION 1999 

 
 

SESSION LAW 1999-333 
HOUSE BILL 74 

 
 
AN ACT TO AUTHORIZE THE APPOINTMENT BY THE SPEAKER OF THE 

HOUSE OF REPRESENTATIVES AND THE PRESIDENT PRO TEMPORE OF 
THE SENATE OF MEMBERS OF THE BOARD OF DIRECTORS OF THE 
CERTIFICATION ENTITY FOR THE PHASE II SETTLEMENT FUNDS, TO 
PROVIDE THE MEMBERS OF THE BOARD OF DIRECTORS LIMITED 
IMMUNITY FROM CIVIL LIABILITY, TO PROVIDE AN EXEMPTION FROM 
STATE INCOME TAX FOR INTEREST, INVESTMENT EARNINGS, AND 
GAINS OF CERTAIN TRUST FUNDS, TO PROVIDE A CORPORATE INCOME 
TAX CREDIT FOR MANUFACTURERS PRODUCING CIGARETTES FOR 
EXPORTATION TO A FOREIGN COUNTRY, AND TO PROHIBIT THE SALE 
OF CERTAIN PACKAGES OF CIGARETTES. 

 
The General Assembly of North Carolina enacts: 
 

Section 1.(a) The General Assembly finds that: 
(1) Philip Morris, Inc., Brown and Williamson Tobacco Corporation, 

Lorillard Tobacco Company, and R.J. Reynolds Tobacco Company 
(hereinafter, the "tobacco companies") have proposed to create a 
National Tobacco Grower Settlement Trust under which the tobacco 
companies will pay, during a 12-year period, a base amount of 
approximately five billion one hundred fifty million dollars 
($5,150,000,000) into a trust to provide payments to tobacco growers 
and allotment holders in 14 grower states, including North Carolina, 
for the purposes of ameliorating potential adverse economic 
consequences of likely changes in the tobacco market on grower states. 

(2) The tobacco companies desire that the money paid into the trust be 
divided among tobacco producers and allotment holders in accordance 
with a plan designed and approved by a certification entity in each 
state. 

(3) The tobacco companies desire that in larger grower states, including 
North Carolina, the certification entity be a nonprofit corporation 
governed by a board of directors consisting of the following public 
officials and persons appointed by public officials: the Governor, who 
shall serve as chair of the board of directors; the Commissioner of 
Agriculture, who shall serve as vice-chair; the Attorney General, who 
shall serve as secretary; a State Senator appointed by the President Pro 
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Tempore of the Senate; a State Representative appointed by the 
Speaker of the House of Representatives; two members of the North 
Carolina congressional delegation selected by the delegation; and four 
to seven citizens appointed by the Governor. 

(4) It is in the public interest that these officials and citizens serve on the 
board of directors and determine the distribution of these private trust 
funds to tobacco producers and allotment holders in North Carolina. 

Section 1.(b)  The Governor, the Speaker of the House of Representatives, 
and the President Pro Tempore of the Senate are authorized to appoint members of the 
board of directors of the certification entity as provided in Section 1.(a)(3), and the 
public officials referred to in Section 1.(a)(3) are authorized to serve on that board. 

Section 1.(c)  No member of the certification entity for the National Tobacco 
Grower Trust Fund is subject to civil liability for any act or omission arising out of the 
performance of the member's duties as a member or officer of the certification entity.  
This section does not apply to liability arising from willful or wanton misconduct, 
intentional wrongdoing, or the operation of a motor vehicle. 

Section 2.  G.S. 105-130.5(b) is amended by adding a new subdivision to 
read: 

"(b) The following deductions from federal taxable income shall be made in 
determining State net income: 

… 
(18) Interest, investment earnings, and gains of a trust, the settlors of which 

are two or more manufacturers that signed a settlement agreement with 
this State to settle existing and potential claims of the State against the 
manufacturers for damages attributable to a product of the 
manufacturers, if the trust meets all of the following conditions: 
a. The purpose of the trust is to address adverse economic 

consequences resulting from a decline in demand of the 
manufactured product potentially expected to occur because of 
market restrictions and other provisions in the settlement 
agreement. 

b. A court of this State approves and retains jurisdiction over the 
trust. 

c. Certain portions of the distributions from the trust are made in 
accordance with certifications that meet the criteria in the 
agreement creating the trust and are provided by a nonprofit 
entity, the governing board of which includes State officials." 

Section 3.  G.S. 105-134.6(b) is amended by adding a new subdivision to 
read: 

"(b) Deductions. – The following deductions from taxable income shall be made 
in calculating North Carolina taxable income, to the extent each item is included in 
taxable income: 

… 
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(15) Interest, investment earnings, and gains of a trust, the settlors of which 
are two or more manufacturers that signed a settlement agreement with 
this State to settle existing and potential claims of the State against the 
manufacturers for damages attributable to a product of the 
manufacturers, if the trust meets all of the following conditions: 
a. The purpose of the trust is to address adverse economic 

consequences resulting from a decline in demand of the 
manufactured product potentially expected to occur because of 
market restrictions and other provisions in the settlement 
agreement. 

b. A court of this State approves and retains jurisdiction over the 
trust. 

c. Certain portions of the distributions from the trust are made in 
accordance with certifications that meet the criteria in the 
agreement creating the trust and are provided by a nonprofit 
entity, the governing board of which includes State officials." 

Section 4.  Part 1 of Article 4 of Chapter 105 of the General Statutes is 
amended by adding a new section to read as follows: 
"§ 105-130.45.  Credit for manufacturing cigarettes for exportation. 

(a) Definitions. – The following definitions apply in this section: 
(1) Base year exportation volume. – The number of cigarettes 

manufactured and exported by a corporation during the calendar year 
1998. 

(2) Exportation. – The shipment of cigarettes manufactured in the United 
States to a foreign country sufficient to relieve the cigarettes in the 
shipment of the federal excise tax on cigarettes. 

(b) Credit. – A corporation engaged in the business of manufacturing cigarettes 
for exportation to a foreign country is allowed a credit against the taxes levied by this 
Part.  The amount of credit allowed under this section is determined by comparing the 
exportation volume of the corporation in the year for which the credit is claimed with 
the corporation's base year exportation volume, rounded to the nearest whole 
percentage.  The amount of credit allowed is as follows: 
 Current Year's Exportation Amount of Credit 
 Volume Compared to its per Thousand 
 Base Year's Exportation Volume Cigarettes Exported 
 120% or more 40¢ 
 119% - 100% 35¢ 
 99% - 80% 30¢ 
 79% - 60% 25¢ 
 59% - 50% 20¢ 
 Less than 50% None 

(c) Cap. – The credit allowed under this section may not exceed the lesser of six 
million dollars ($6,000,000) or fifty percent (50%) of the amount of tax imposed by this 
Part for the taxable year reduced by the sum of all other credits allowable, except tax 
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payments made by or on behalf of the taxpayer.  This limitation applies to the 
cumulative amount of the credit allowed in any tax year, including carryforwards 
claimed by the taxpayer under this section for previous tax years.  Any unused portion 
of a credit allowed in this section may be carried forward for the next succeeding five 
years. 

(d) Documentation of Credit. – A corporation that claims the credit under this 
section must include the following with its tax return: 

(1) A statement of the base year exportation volume. 
(2) A statement of the exportation volume on which the credit is based. 
(3) A list of the corporation's export volumes shown on its monthly 

reports to the Bureau of Alcohol, Tobacco, and Firearms of the United 
States Treasury for the months in the tax year for which the credit is 
claimed." 

Section 5.  Article 52 of Chapter 14 of the General Statutes is amended by 
adding a new section to read: 
"§ 14-400.18.  Sale of certain packages of cigarettes prohibited. 

(a) Definitions. – The following definitions apply in this section: 
(1) Cigarette. – Defined in G.S. 105-113.4. 
(2) Package. – Defined in G.S. 105-113.4. 

(b) Offenses. – A person who sells or holds for sale (other than for export to a 
foreign country) a package of cigarettes that meets one or more of the following 
descriptions commits a Class A1 misdemeanor and engages in an unfair trade practice 
prohibited by G.S. 75-1.1: 

(1) The package differs in any respect with the requirements of the Federal 
Cigarette Labeling and Advertising Act, 15 U.S.C. § 1331, for the 
placement of labels, warnings, or any other information upon a 
package of cigarettes that is to be sold within the United States. 

(2) The package is labeled 'For Export Only,' 'U.S. Tax Exempt,' 'For Use 
Outside U.S.,' or has similar wording indicating that the manufacturer 
did not intend that the product be sold in the United States. 

(3) The package was altered by adding or deleting the wording, labels, or 
warnings described in subdivision (1) or (2) of this subsection. 

(4) The package was imported into the United States after January 1, 
2000, in violation of 26 U.S.C. § 5754. 

(5) The package violates federal trademark or copyright laws. 
(c) Contraband. – A package of cigarettes described in subsection (b) of this 

section is contraband and may be seized by a law enforcement officer.  The procedure 
for seizure and disposition of this contraband is the same as the procedure under G.S. 
105-113.31 and G.S. 105-113.32 for non-tax-paid cigarettes." 

Section 6.  Part 1 of Article 2A of Chapter 105 of the General Statutes is 
amended by adding a new section to read: 
"§ 105-113.4B.  Reasons why the Secretary can cancel a license. 

(a) Reasons. – The Secretary may cancel a license issued under this Article upon 
the written request of the license holder.  The Secretary may summarily cancel the 
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license of a license holder when the Secretary finds that the license holder is incurring 
liability for the tax imposed under this Article after failing to pay a tax when due under 
this Article.  In addition, the Secretary may cancel the license of a license holder that 
commits one or more of the following acts after holding a hearing on whether the 
license should be cancelled: 

(1) A violation of this Article. 
(2) A violation of G.S. 14-400.18. 

(b) Procedure. – The Secretary must send a person whose license is summarily 
cancelled a notice of the cancellation and must give the person an opportunity to have a 
hearing on the cancellation within 10 days after the cancellation.  The Secretary must 
give a person whose license may be cancelled after a hearing at least 10 days' written 
notice of the date, time, and place of the hearing.  A notice of a summary license 
cancellation and a notice of hearing must be sent by registered mail to the last known 
address of the license holder." 

Section 7.  G.S. 105-113.16 is repealed. 
Section 8.  G.S. 105-164.29(d) reads as rewritten: 

"(d) Revocation. – Whenever a license holder fails to comply with this Article, 
Article or violates G.S. 14-400.18, the Secretary, upon hearing, after giving the license 
holder 10 days' notice in writing, specifying the time and place of hearing and requiring 
the license holder to show cause why the license should not be revoked, may revoke or 
suspend the license. The notice may be served personally or by registered mail directed 
to the last known address of the license holder.  All provisions with respect to review 
and appeals of the Secretary's decisions as provided by G.S. 105-241.2, 105-241.3, and 
105-241.4 apply to this section. 

Any wholesale merchant or retailer who engages in business as a seller in this State 
without a license or after the license has been suspended or revoked, and each officer of 
any corporation that so engages in business shall be guilty of a Class 3 misdemeanor 
and only subject to a fine of up to five hundred dollars ($500.00) for each offense." 

Section 9.  If any provision of this act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision 
to other persons or circumstances is not affected. 

Section 10.  Sections 2, 3, and 4 of this act are effective for taxable years 
beginning on or after January 1, 1999.  Sections 5 through 8 of this act become effective 
December 1, 1999, and apply to offenses committed on or after that date.  The 
remainder of this act is effective when it becomes law.  Section 4 of this act is repealed 
effective for cigarettes exported on or after January 1, 2005. 

In the General Assembly read three times and ratified this the 14th day of 
July, 1999. 

 
 
s/ Dennis A. Wicker 
President of the Senate 
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s/ James B. Black 
Speaker of the House of Representatives 
 
 
s/ James B. Hunt, Jr. 
Governor 
 
 

Approved 3:25 p.m. this 22nd day of July, 1999 
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Short Title: Job Growth and Infrastructure Act. (Public) 
  

Sponsors: Representative G. Allen. 
  

  

Referred to: 

A BILL TO BE ENTITLED 
' AN ACT 10 MAKE THE F OLLOWING CHANGES RECOMMENDED BY THE 

GOVERNOR: (1) APPROPRIATE TWENTY-FIVE MILLION DOLLARS FOR 
‘INDUSTRIAL SITE INFRASTRUCTURE FOR MAJOR PROJECTS; (2) 
MODIFY THE JOB DEVELOPMENT INVESTMENT GRANT PROGRAM; (3) 
PROVIDE INCENTIVES FOR ‘MAJOR PHARMACEUTICAL AND 
BIOPROCESSING FACILITIES BY EXTENDING THE BILL LEE ACT 
SUNSET FOR THESE INDUSTRIES AND AUTHORIZING SALES TAX’ 
REFUNDS FOR CONSTRUCTION MATERIALS FOR THESE ‘INDUSTRIES; 
AND (4) EXTEND THE SUNSET ON THE CIGARETTE EXPORTATION TAX 
CREDIT. 

The General Assembly of North Carolina enacts: 
PART 1. MAJOR INDUSTRIAL SITE INFRASTRUCTURE 

SECTION 1.1. Part 2 of Article 10 of Chapter 143B of the General Statutes 
is amended by adding a new section to read: 
" 1438-437, 02. Site infrastructure develo ment,     

      

anid industry to the State ‘ | 
(2) Both. short-term and long-term economic trends at the State, national. 

and international levels have made the successfil implementation of 
the State's economic development policy and programs both more 
critical and more challenging: and the decline in the State's traditional 
industries, and the-resulting adverse irhpact upon the State and its - 

i 
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citizens, have ioadei exacerbated in recent ‘years by adverse national and 
  

  

  

State economic trends that contribute to the reduction i in fhe State's 

  

new and canadien businesses, 
(3) The economic condition of the State is not static and recent changes in 

the State's economic condition have created economic distress that 
_ requires the enactment of a new program as provided in this section © 
that is designed to stintulate new economic activity and to create-new 

jobs within the Stale. 

  
  

  
  

  

  

(4) 

  

primary purpose and effect, benefits on citizens oughout rm State 
through the creation of. new jobs 8, an enlargement of fhe overall tax   

  

and an increase in revenue to the State nme its po olitical subdivisions, 
(5) The purpose ‘of this section is to stimulate economic activity and to 
  

create new jobs within the State. 
(b) Fund, — The Site Infrastructure Development Fund is created as a restricted 

reserve in the Department of Commerce. The Department may use the funds in.the fund 

only in accordance with this section for site development. Funds in the fund-do not . 
revert but remain available to the Department for these purposes, ~ 

a - Definitions. — The definitions in G.S, 143B-437. 51 apply in this. section. In In, 
. the following definitions apply inthis section: “~~ 
.~f 2B ent. — The D ent of Co ered. 

(2) Site development. — Any of the following: . 
_a& Avxestricted grant or a forgivable loan made ig a bsiness to 

enable the business to acquire land, improve land, or both. ; 
b A grant to one or more State agencies OF ni nonprofit corporations 

‘ to sais the erates to_ac equire a improve la land, or both and 
the. 

  

  

  
  

  

  

  

  

  

  
  

  

  

  

ip
 

  

prop erty t6 a business. 
ia) Bligibilty. — To be lig 0 consideration for site de el ment for a, 

lt addi 
  

  

(1) The. business . will invest at least one hundred “jniltion dollars 
($100 oC 0 o 0 of private funds i in. ro ject. 
  

  

  

components: 
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The Department must prescribe the ti 

  

  

  

D
O
 
O
o
 

W
A
 

UM
 
B
W
 
D
e
 

O
O
 

OF
 

o
O
 

t
n
 
R
w
 
R
P
 

21 

DS
 

w 
bo
 

R
A
S
S
 

27 

B
P
R
 
R
P
P
 
w
w
w
 

W
w
 

WwW
 

Ww
 
w
w
 

w 
AD
 

&
 

B
W
 

N
M
 

S
O
 
O
S
T
A
 

O
R
 

U
N
 

Re
 

O 
6 

6
 

    

DRH90016-L0-165T (11/05) 3 eg Page 3 

 

- App. 17 -



NO
 

OO
 

SI
 

CA
 

ta
 
k
G
 

N
o
e
 

- Doc. Ex. 18 - 

  

‘General Assembly of North Carolina = * ____ Second Extra Session 2003 
  

economic development purposes. ‘ 

* 

guarantee or assumption by the State of any debt of any Liciness or authorizes the 

taxing power or the full faith and credit of the State to be pledged. 
The Department shall cooperate ‘with the Department of Administration and tlie 

the di or the site development 

agreement. The Attorney General shall review the | tecms of erms of all proposed agreements to 
be entered into under this section. To be effective against the State, an agreement 

entered into under this section must be signed personally by the Attorney General... 

(g) Safeguards. — To ensure that public. funds are used only :to carry out ‘the 

  

  

  

  

  

  
  

  

  

- public purposes provided in this section, the Department shall require that each business 
~ that receives Boa need site dévelopment must agree to_ meet pane criteria to 

  

  

  

secured, The performance criteria to be required shall include creation. = maintenance 
  

of an appropriate level of employment and. investinent over the term. of the agreement 

and. any other criteria the Department considers appropriate. The agreement must 

requite the business to repay or reimburse -an a 

expended for the site development, based on the extent of any failure by the business to 

  

  

      
  

_ meet the performance criteria. The agreement must provide a. method for securing these - 
  

payments from the business, such.as structuring the site development. as a conditional 
grant, a forgivable loan, or a revocable lease. 

(h) ‘Monitoring and Reports, — The Department is résponsible for monitoring 
compliance with the performance ttiteria under each site development agreement and 
for administering the repayment int ‘case of default, The Department shall. pay for the 

  

  

  
  

  

- Within two months after the end’ of Sache cali sléadar quarter, ‘the Department _ ; 
report to the Joint Legislative Commission on Governmental Operations regarding th 
Site Infrastructure Development Program. This report shall include a listing of Sach 
agreement negotiated and entered info during the preceding quarter, including the name 
of the busin ess, the cost/benefit analysis conducted by the Committee during the 

  

  

    

  
  

    

  application process, a description of fhe project, and the amount of the site development 
b ” 

  

: — shall algo include detailed information about any defaults and repayment dur. during 

the preceding’ quarter. The Department shall publish this report on its web site and shall 
      

ee printed copies available upon, reques a 
SECTION 1.2.(a} There is appropriated from. the General Fund to the Site 

"Infrastructure Development Fund in the’ Department of Commerce the sum of 
iwenty-five million dollars ($25,000,000) for the 2003-2004 fiscal year to be used only 
in accordance with G,S. 143B-437,02, as enacted by this part. 

SECTION 1.2.(b) There is appropriated from the General Fund to the 
‘Department of Commerce the sum of sixty-five thousand dollars ($65,000) for the 
2004-2005 fiscal year for a program administrator for’ the site -infrastructure 
development program created by this part. It is the intent of the General Assembly that 

* funds for administering this program ac be part of the i cahigee of Commerce's 
; continuation budget, - , 

Epi ogk gee tees gt Se - DRH9OOL6-LC-16ST (11/05) 

  

riate- portion of the State funds: --:
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SECTION 1.2.(c)-. Site davedavinent funded by money appropriated under 
this section is not subject to Article 8 of Chapter 143 of the General Statutes (public 

" contracts) or Article 3 of Chapter 143 of the General Statutes (purchases and contracts). 
Actions involving expenditures of public moneys or use of public lands for projects and. . 
programs involved in site development funded by money appropriated under this 
section are exempt from the requirements of Article 1 of Chapter 113A of the General 
Statutes. This exeroption does not apply to an ordinance adopted under G.8. 113A-8. 

: SECTION 1.3. G. §. 150B- 1d) i is amended by adding a new subdivision to 
read: 

"(d) Exemptions from Rule Making. ila 2A of this Chapter does not ely to 
the following: ° 

(12) The De Department of “Commerce and, ‘the: Economic. Investment: 
Committee in developing ctiteria_and a see ee 

- dofrast te Development Program under G.S; 1438-437.02." 
SECTION 1. 4, G. 8. ee 54(c), reads as rewriticn: 

"(c) Conflict. of Interest. ~ It is unlawful for a current or former member of the 
Committee to, while serving on the Committee or within two years after the end of 
service on, the Committee, provide services ‘for compensation, as an employee, 
consultant, or otherwise, to any business or a related member of the business that is 
awarded a grant under this Part or under G. S, 143B-437.02 while the memiber is SOrving , 
on the Committee. Violation. of this subsection is a Class 1 misdemeanor. In addition to 
the penalties imposed under G.S. 15A-1340, 23, the court shall also maike a finding as to 
what compensation was received by the defendant for services in. violation of this - 
séction and shall order the defendant to forfeit that compensation, 

If a pérson is convicted under this section, the person shall not provide services for 
compensation, a8 an employee, consultant, or otherwise, to any business or a related 
member of the business that was awarded a grant under this Part or under G.S. 
143B-437,02 while the member was serving on the Committee until two years after. the 
person's conviction under this section." 

SECTION 15. This part is effective when it becomes law. 
PART 2. JOB DEVELOPMENT INVESTMENT GRANT CHANGES 

SECTION 2.1. GS, 143B-437.51-reads as rewritten: 

    

. "§ 143B-437.51, Definitions. 
The following dietiqition apply in this Part: 

    

(2) Base years. — ~ The Tist tve—complete—cal. yoare—24 months 

: Seren date get by the Comunittee following the effective-date-ofan-agreen 
for performance to begin under the agreement, 

Enter rise tier, — The classification assigned to a suant to 
GS, 105-129.3." 
  

_ SECTION 2.2, G.S. 143B-437,52 is amended by adding a new subsection to 
read: , 

DRH90016-LC-165T (11/05) a é . Page 5, 
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 : "(d) - Measuring Fuplowmen ten ee the purposes of subdivision (a)(1) of this 

seotion and GS. 14 STay(il mmittee may designate that the increase or 
maintenance of emplo sent ig measured * the lev of a division or another opera’ 

unit of a business, tather than at the business level, if both ‘of the following conditions 
are met: 

(1) The Committee makes an explicit finding that the designation is 
necessary to secure the project in this State. 

(2) The designation contains terms to ensure that the business does not 
create eligible positions by transferring or shifting to the project 
a positions from another project of the business or a. related 
entity of the business." 

SECTION 2.3. G.S. 143B-437.53(d) is repealed. 
SECTION 2.4. G.S. 143B-437.54(d) reads as rewritten: 

- "(d) Public Notice. ~ At least 20 days before the effective date of any criferia or 
nontechnical amendments to criteria, the. Committee must publish the proposed criteria 
on. the Department of Commerce's web site and provide notice to persons who have 
requested notice of proposed criteria, In addition, the Committee must accept oral and 
‘written comments on the proposed criteria during the 15 business days beginning on the 
first day that the Committee‘has cormplefed these notifications. For the purpose aa this 
subsection a technical amendment is elther of the following: 

()  Anamendment that corrects a spelling or grammatical error. 
(2) An amendment that makes a clarification based on public comment: 

and could‘have been anticipated by the public notice that immediately 
‘* “preceded the public comment, : . ; 
Hhe-Gonmsitensialdeal of the folowing ent 15- busines day plot . 

eo) Publih-he-popered eerie onthe Dope of Gumenot-e 

  

  

    

  

  

  

  

  

  

  

  

  
  

  

  

  

  

  

    

  

  

  

  

  

  

‘@- Evie at-will 

g) ~ A coopt Sal aad alia: somsnsnte a peop etiteria.” 
SECTION 2.5. G.S. 143B-437.56(b) reads as rewritten: 

"(b) ‘The term of the grant shall not exceed’ 12 years starting with the first year a 
grant payment is made..'The first grant payment must be made within six years after the after the 
date on which the grant was awarded," 

SECTION 2.6, This part is effective when it becomes law. 

PART-3. EXTEND BILL LEE CREDITS FOR CERTAIN MAJOR INDUSTRIES 
SECTION 3.1. GS. 105-129. 2 is amended by adding a new subdivision to 

  

  

read: 
"§ 105-1292. Definitions. 

The following definitions apply in, this Article: 

(8a) Bei e major industry, — A taxpayer is an eligible major industry for 
he purposes of this Article if the faxpayer is primarily engaged in one - 
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of the iadiatien listed i in G.S. 105-164.14@)(3) and the Secretary. of . . 
  

  
Commerce has certified that the oun of the a -will invest at 

- Teast one e n dol 10 f private. funds to funds to 

    

more of those industries." 
SECTION 3.2. G.8. 105-129.2A reads as ‘prilicn! 

"§ 105-129,2A. Sunset; studies, 
(a) Sunset. -- This Article is repealed effective for business. activities that ocgur 

on or after January 1, 2006, 
(al) Sunset for Interstate Air Couriers. - Notwithstanding subsection (a) € this 

section, in the case of an interstate air courier that enters into a real estate lease on or 

before January 1, 2006, with an airport authority that provides for the lease of at least 

100 acres of real property with a lease term in excess of 15 yeats, this Article is repealed. 

effective for business activities that occur on or after J anuary i 2010. - 
   

  

January 1, 2006, this Article i is repealed effective for business activities that occur on or 
  

  

after after Jannary 1, 2010. 
(by Equity Sindy. — The Department of-Commerce shall study the effect of the 

tax incéntives provided in this Article on tax c egnity. This study shall ‘include the 

following: 

_ @) 

“Q) 

(3) 

Reexamining the formula. in. G. S, 105-129, 3(b) used to define 

enterprise tiers, to include consideration of altemative measures for 

inore equitable. treatment of counties in similar economic 

circumstances. 

Considering. whether the assigtonent of tiers and the applicable 

thresholds are equitable for smaller counties, ‘for example those under 

50,000 in population. 

Compiling any available data on whether expanding North Carolina 

businesses receive fewer benefits than out-of-State businesses that 

locate to North Carolina. 

(c) Impact Study. - The Department of Commerce shall study the effectiveness 

of the tax incentives provided in this‘Article. This study shall include: 

@ 
0) 

(3) 
(4) 

Study of the distribution of tax incentives 8 across new and. ‘expanding 

industries. 
Examination of data on economic recruitment for the period from 1994 

through the most recent year for which data are available by county, by 

industry type, by size of investment, and by number of jobs, and other 

relevant information to determine the pattern of business locations and. 

expansions before-and after the enactment of the William S. Lee Act 

incentives. 
Measuring the direct costs and benefits of the tax incentives. ; 

Compiling available information on the current use of incentives by 

other states and whether that use is increasing or declining. 
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 (d) Report. -- The Department of Commerce shall report the results of these 

studies and its recommendations to the General Assembly biennially with the first report 
due by April 1, 2001." ie ‘ 

SECTION 3,3. G.8. 105-129.4(b1) reads as rewritten: 
"(b1) Large Investment. - A taxpayer who is otherwise eligible for a tax crédit’ 

under this Article becomes eligible for'the large investment enhancements provided for 
credits under this Article if the Secretary of Commerce makes a written determination 

- that the taxpayer is expected to purchase or lease, and place in service in connection 
with the eligible business within a two-year period, at least one hundred fifty million 
dollars ($150,000,000) worth of one or more of the following: real property, machinery 

- arid equipmient, or central office or aircraft facility property. In the case of’an interstate 
air courier that has or is constracting a hub in this State,State and in the case of an 
eligible major industry, this investment may be placed in service in connection with the 
eligible business within a seven-year period. If the taxpayer fails to make the required 
level of investment within the applicable. period, the taxpayer- forfeits: the large 

  

Investment enhancements as provided-in subsection (d) of this section." ” 
SECTION 3.4. GS. 103-129.4(d) reads as rewritten: 

"(d) Forfeiture. ~ A taxpayer forfeits a credit allowed under this Article if the 
taxpayer was not eligible for the credit for the calendar year in which the taxpayer 
engaged in the activity for which the credit was claimed. In addition, a taxpayer forfeits 
a large-investment enhancement of a tax credit if the taxpayer fails to timely male the 

. required level of investment under’ subsection (b1) of this ‘section, If'an eligible major 
industry fails to timely make the ieghired level of investmenit under G.S. 105-129.2(8a), 

  

  the ‘taxpayer fortbits all credits allowed, under this Article that it would not otherwise 
have been cligible for if it’were not an eligible major industry, A taxpayer forfeits the 

  

  

’ credit for substantial irivestment in other property allowed under G.S. 105-129.12A if 
the taxpayer fails to timely create the number of required new jobs or to timely make the 
required level of investment under subsection (65) of this ‘section. A taxpayer forfeits 
the technology commercialization credit allowed under'G,S. 105-129.9A if the taxpayer 
fails to make the level of investment required by subsection (e) of that section within the 
required period or if the taxpayer fails to mect the terms of its licensing agreement with 

_ a research university. If a taxpayer claimed a twenty percent (20%) technology 
_ commercialization credit under G.S. 105-129.9A(d) and fails to make the level of 

investment required under that subsection within the required period, but does make the 
level of investment required under subsection (e) of that section within the required 
period, the taxpayer forfeits one-fourth-.of the twenty percent (20%) credit, 

A taxpayer that forfeits a credit under this Article is liable for all past taxes avoided 
as.a result of the credit plus interést at the rate established under G.S, 105-241.1(0, 
computed from the date the taxes would have been due if the ‘credit had not been 
allowed. The past taxes and interest are due 30 days after the date the credit is forfeited; 
a taxpayer that fails to pay the past taxes and interest by the due date is subject to the 
penalties provided in G.S. 105-236, Ifa taxpayer forfeits the credit for creating jobs, the 
technology commercialization credit, or the credit for investing in machinery and 
equipment, the taxpayer also forfeits any credit for worker training claimed for the jobs 
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_in this State,State and in the case of an eligible : 
. Placed in service in connection with the eligible business within a seven-year period. If 

for which the credit for creating jobs was claimed or the jobs at the location with respect 
to which the technology commercialization credit or the credit for investing in 
machinery and equipment was claimed." . OF a ye aoe 

SECTION 3.5. G.S. 105-129,5(c) reads as rewritten; 
"(c)  Carryforward. — Any unused portion of a credit with respect to a large 

investment, with respect to the technology commercialization credit allowed.in GS, 
105-129.9A, or with respect to substantial investment in other property under GS, 
105-129,124 may be carried forward for the succeeding 20 years. Any unused portion 
of a credit with respect to research and development activities under G.S. 105-129,10 

" may be carried forward for the succeeding 15 years. Any unused portion of a credit may 
be catried forward for the succeeding 10 years. if, before the taxpayer claims the credit, 
the Secretary of Commerce makes a written determination that the taxpayer is expected 
to purchase or lease, and place in service in connection with the eligible business within 
a two-year period, at least fifty million dollars ($50,000,000) worth of one or more of 
the--following: real property, machinery and equipment, or central office or aitcraft. 
facility property. In the case of an interstate air.courier that hag or is constructing a bub 

jor ind this investment may be     

the taxpayer fails to make the required level of investment within the applicable period, 
the taxpayer forfeits this enhanced carryforward period. Any. unused portion of any 
other credit may be carried forward for the succeeding five-years." 

SECTION 3.6. G.S. 105-129.8(d).reads as rewritten; me tra 
“(q) Planned Expansion. — A taxpayer that signs a letter of commitment with the 

-Depattment of Commerce to create at least twenty: new full-time jobs in a specific area 
within two years of the date the letter is signed qualifies for the credit in the amount 

- allowed by this section based on the area's enterprise tier and development zone - 
designation for that year even though the employees are not hired that year. In. the case . 
of an interstate air courier that has or is constructing a hub in this State,State and inthe 
case of an eligible major industry, the applicable time period is seven years. The credit 
shall be available in the taxable year after at least twenty employees have beer hired if 
the hirings are within the applicable commitment period. The conditions outlined in 
subsection. (a) apply to a credit taken under this subsection except that if the area is 
redesignated to a higher-numbered enterprise tier or loses its- development zone 
designation after the year the letter of commitment was signed, the credit is allowed 
based on. the area's enterprise tier and development zone-designation for the year the 
letter was signed. If the taxpayer does not hire the employees within. the applicable 
period, the taxpayer does, not qualify for the credit. However, if the taxpayer qualifies 
for a credit under subsection (a) in the year any new employees ate hired, the taxpayer 
may take the credit under that subsection." _ 

‘SECTION 3.7. GS. 105-129.9(e) reads as rewritten: 
"(e) _ Planned Expansion. — A taxpayer that signs a letter of commitment with the 

Department of Commerce to-plage specific eligible machinery and equipment in service 
in an area within two. years after the date the letter is signed may, in the year the eligible 
machinery and equipment are placed .in service in. that area, calculate the credit for 

DRH90016-LC-165T (11/08) - : tL Pages 
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. which the taxpayer qualifies based on the area's: enterprise tier and development zone 
designation for the year the letter was signed. In the case of an interstate air courier that 
has or is constructing a hub in this StateState and in the case of an eligible major 
industry, the applicable time period is seven years. All other conditions apply to the 
credit, but if the area has been redesignated to a higher-numbered enterprise tier or has 
lost its development zone designation after the year the letter of commitment was 
signed, the credit is.allowed based on the area's enterprise tier and development zone 
designation for the year the letter was signed. If the taxpayer does not place part or all of 

the specified eligible machinery‘ and equipment in service within the applicable period, 

      

. the taxpayer does not qualify’ for the benefit of this subsection with respect to the 
- machinery and equipment not placed in service within the applicable period. However, 
ifthe taxpayer qualifies for a credit in the year the eligible machinery and equipnient are 
placed in service,-the taxpayer’may take the credit for that year as if no letter of 
commitment had been signed pursuant to this subsection." 
oe SECTION 3.8. Itis the intent of the General Agsembly-that the provisions of 

this part not be expanded. If a court of competent jurisdiction holds any provision. of this 
part invalid, the section containing. that provision is repealed. The repeal of a section of 

. this part under this section’ does not affect other provisions of this part that may be given 
affect without the invalid provision. 

SECTION 3.9. This part becomes effective ao taxable ‘il beginning on 

or after January 1, 2004, 
PART 4, MAJOR INDUSTRIAL FACILITY SALES TAX REFUNDS 

_ SECTION 4, 1, . S. (105-164,14 is amended by adding a new subsection to 
    

“"G) Certain Industrial Racilities = “The: owner of an eligible facility ‘is allowed ath 
    

  
" amnual. rnd of sales aud use taxes as provided in this s subsection. _ 

' | eligible facil ilo 

  

part of the real rroparty of the eligible faite Lia iability incurred 
indirectly by the owner for sales arid use taxes on. these items is d mst be bi 
considered, tax ‘paid by the owner, A 

  

        

  

  

      
by: the Secretary, A recmuest for a refund is due within gix months after 
the end of the State § fiscal year. Refunds applied for after the due date ‘ 
  

ate barred, barred, 

  

  ($100, 000 an of private funds to acquire, el i and. equip 
  

  - the facility in this State. -. - 
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3) 

  

cturing or 
pioceagine x that includes th the cultare of of cells to soaks commercial 
products, the purification of biomolecules from cells, or the use 
of these molecules in manufacturing, 
Pharmaceutical and medicine manufacturing, Pharmaceutical 
and medicine manufacturing means any of the following: 
i. Manvfacturing biological and medicinal products, For 

- fhe purpose of this sub-subdivision, a biological product, 
‘iga epar ion that is synthesized from living organisms 

ducts and used medically as'a diagnostic 

  

- 

  

  

  

  

  

pre antive or eutic t. For the ose of itis 
sub-subdivision, bacteria, viruses, and their parts 

  

| considered living organiams, 
2 botani and her 2radi - indin i milling. . 
3. Isolating active medicinal principals from botanical 

ies Sad es,      
  

  

  

a ne , as interest oun AE in CRETE 
computed from the date each refind was issued, The tax. and interest 

dus 3 afte: 
pay the tax and interest is subject to the ‘penalties provided. in 
GS, 105-236," 

SECTION 4.2. It is the intent of the General Assembly that the provisions of 
this part not be expanded. If a court of competent jurisdiction holds any provision of this 
part invalid, the section containing that provision is repealed. The repeal of a section of 
this part under this section does not affect other provisions of this part that may be given — 
affect without the invalid provision. 

SECTION 4,3. This part becomes effective January 1, 2004, and applies to 
sales made on or after that date. 

  

_PART 5. CIGARETTE EXPORTATION TAX CREDIT 
SECTION 5.1. Section 10 of S.L. 1999-333 reads as rewritten: 

"Section 10. Sections 2, 3, and 4 of this act are effective for taxable years beginning 
on or after January 1, 1999, Sections 3, through 8 of this act become effective December . 

DRH90016-LC-L65T (11/05) © . ’ ' Page 11 
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1: 1, 1999, and apply to offenses committed on or after that date. The remainder of this act 

2 is effective when it becomes law. Section 4 of this act is repealed effective for cigarettes 

3 exported on or after Jannary 1, 2003.2018." 

4 SECTION 5.2. This partis effective when it becomes law. 
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GENERAL ASSEMBLY OF NORTH CAROLINA 

_ Second Extra Session 2003 

2 
HOUSE BILL 2 

Second Edition Engrossed 12/9/ 3 - 

Short Title: Job Growth and Infrastructure Act. (@ublic) 
  

Sponsois! Representative G. Allen. 
  

Referred to: Finance, if favorable ta Appropriations. 
  

December 9, 2003 

ABILL TO BE ENTITLED 
_AN ACT TO MARE ‘THE FOLLOWING CHANGES RECOMMENDED BY THE 

GOVERNOR: (1) APPROPRIATE TWENTY-FIVE MILLION DOLLARS FOR 
INDUSTRIAL, SITE INFRASTRUCTURE FOR: MAJOR PROJECTS; (2) 
MODIFY THE JOB DEVELOPMENT INVESTMENT GRANT PROGRAM; (3) 
PROVIDE INCENTIVES FOR.’ MAJOR PHARMACEUTICAL’ AND 
BIOPROCESSING FACILITIES BY EXTENDING THE BILL LEE ACT 
SUNSET FOR THESE INDUSTRIES AND AUTHORIZING SALES TAX 
REFUNDS FOR CONSTRUCTION MATERIALS FOR THESE INDUSTRIES; (4) 
EXTEND THE SONSET ON AND MODIFY THE CIGARETTE EXPORTATION 

- TAX’ CREDIT AND MODIFY THE BASE YEAR, AND (5) CREATE AN 
‘ENHANCED TAX CREDIT FOR CIGARETTE EXPORTATION, 

The General Assembly-of North Carolina enacts: 
PART L. MAJOR INDUSTRIAL SITE INFRASTRUCTURE 

SECTION 1.1. Part 2 of Article 10 of Chapter 1438 of the General Statutes 
is amended by adding a new section to read: 
"§ 143B-437. 02. Site infrastructure development, 

(a) Findings. - The General Assembly finds that: 
. ‘ : ’ € 

  

  

  

Q) li tim, 
a and to on new jobs for the citizens of the State by 
encouraging and promoting the expansion of existing business and 

_ industry within the State and by reoruiting and attracting new business 
‘and industry to the State. 

  

(QQ) 
  and international levels fave ade fe gee implomentation of 

the State's economic development policy and programs both more 

critical and more challenging: and the decline in the State's traditional 
industries s, and the resulting adverse e impact upon the State and its 

. citizens, have been exacerbated in recent years by adverse national and 

  

  

&  
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(3) 

State economies trends that eopitibiate’t to the ‘Sitocttan in the ‘State's 

industrial base and that inhibit the State's ability to sustain or attract 

new and expanding businesses. 
The economic condition of the State is not static and recent changes i in 

the State's economic condition have created economic distress that 

requires the enactmient of a new program as provided in this section 

that is designed to stimulate new econo ic_activity and fo create new 

jobs within the State. 

  

  

  

  

  
  

  

  
ne jacinpce of this section i is necessary to me the ae 

  

    

aid ty section will promote enteral welfare atid confer, 23 its 

primary purpose and effect, benefits ‘on citizens throughout the State 
  

‘firough the creation of new-jobs, an enlargement of the overall tax 

() 

(b) Fund. - 

    _ reserve in the Depar a. of Commerce. The Department may use ‘the s in the 

base, an expansion and diversification of the State's industrial base 

and an increase in revenue to the State and its political subdivisions, 

The purpose of this section. " - stimulate economic activity and to 

create new jobs within th 

The Site Infrastructure ae Fund j is created as asa 4 resitipted 

  

  

  

  

  

  

covert but remain svaitable to the Department for the epur 
  

(c) Definitions. ~ The definitions in G.S, 143B-437. at “ap y in. ie Section. In 
    

  addit tion, the following de! finitions apply in this pecnut 
  

  

  

a. restricted went or 8 ‘fapivable loan made to a business to 

ae the business to acquire Iand, improve land, or both, 
b. A grant. grant to one or more State agencies of nonprofit corporations 

I : Jand, i Jand, or'both and | 

  

  

  

   
to lease the property to a business. 

t one or more vernment units able the 

  

property to 4 business. 

  (d) Eligibi lity. — To “be eligible for consideration for_site sesihenstind for a 
  

    

    
    

    

    

2) 

  

the full-time emp. 

the purposes of this subsection, a business provides health insurance ~~ it pays at oa 

The hile will invest at ‘least one. hud million dollars 

00,000,000} of priva’ dg in th 
The project will smploy at least 100 new clei , 

r consi eration for site 

  

    

    

miums for health care coverage that equals or exceeds the 

_ House Bill 2-Second Bdition 
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minim pr ovisions of the aes health care. -plan of coverage - srecommended by the 

ae ene oyer Carrier Committee pursuat to G.S. 58-50-125. 

ear that a contract for site development under thi: 

- mn om a the De or of Co nerce certification that the business 

continues | ae 7 ope full-time emplovees oft 

  

  

    

    

portion of te site ‘evelopment fonds provided to the business. 

(® Safety and Health Programs. — Jn order for a business to .be eligible for 

consideration for site deeclontaees under this section, the business must at ne 

citations under the Occupational and Ith Act that have become 

within the past three sea ae wil serious violations or for failing to abate serious 

violations with respect to the location which the efant is made. For the 

this a serious violation’ has the same met aning as in G.S, 95-127, 

  

    

        

  

  

     

   

   

    

  

Environmental Inj ct business is eligible for consideration for site 

sovetnn under: this part only if the business certifies that, at the time of the 

b has ivil ent 

of these f final Getes ming Hi ons ast five years. 

(h) Sleon ~The onisaerg of Commerce shall. si the asloction of of 

  

  

  
  (3) Application. — The Department rust. seguite. a busines £0 1} submit an 

ication. in ord é tS deve elop ment, . 

licable criteria, _ 

(4) Committee. —- The De ext must submit e Economic 

nvestment Committee the lications for projects the D: 

_ House Bill 2-Second Edition : — Page 3 
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q considers eligible, and appropriate for: consideration for _ site 
development, In evaluating each application wnittes must 

consider all of the factors set out in Section 2.1(b) of 7 2002-172. 

(5) Findings. ~ In order to recommend a project for site development, the 

Committee must make all of the following findings: ’ 

a, The conditions for eligibility have been met. 
- b&b. Site, development for the project is nace fo cary out the 

  

  

  

  

    

    

  

c The project is consistent with the economic Cena goals 

of the State _of the area where it will be located. 

d, ‘The affected local govemménts have patticipated i in reoruitment 

and offered incentives in a mariner appropriate to the project. 

.& The price a and nature of any real property to be acquired. i is 

£ Site development ‘under this section is necessary for the 
completion of the project in this State. 

(6) Recommendations. — If the Committee recommends: a seolect for site 

_ ‘development, -it_ must recommend the amount of State funds to be 

committed, the preferred form’ and details of the State participation, 

and the performance criteria and safeguards to be required in aoe to 

rotect the State's investment, 

G) Agreement. — Unless the § 
is no a Jones éligible or appropriate for Site development the’ Department shall enter. into 

ithin “available funds for a project 

  

  

  

  

  

      

  

  
  

  

  

sprelbgusit asreement just ince all of the ee criteria, ronuiios and 

other safeguards recommended by the Committee or required by ‘the Department to 

_ secure...the State's_investment, Each - site development. apreement’ must contain a 

nb provision proliibiting a business ‘from receiving a payment ‘ér_ other benefit under the 

- agreement at any time =o the aoa has received a notice of an grr tax debt 

~ and the overdue tax debt has not been tisfied or otherwise resolved, Nothing in 

  

  

  

  

  
section. constitutes or authorizes a-suarantee or assumption by the State of any debt of 

any business or authorizes the taxing power or the full faith and credit of the State to be 

pledged, ‘ 

ms Department shall cooperate with the Department of Administration and the 

Attorney General's Office in preparing the documentation for the site development 

agreement. The Attorney General shall review the terms of all-proposed agreements to 

be entered into under this section, To be rea against the State, an agreement 

nd ntere is section must be signed pe b Attome General. 

‘@G) Safeguards. - To ensure that orBlie finde. are used only to carty out the: 

public purposes provided in this section, the Department shall require that each business 

  

  

  

  

    

  
  

  

| that receives State-funded site evelopment must agree to meet performance criteria to 

     protect the State's investment and ‘assure that the projected b fits of the project are — 

paged = ry -: House Bill 2-Second Edition 
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  secured. The d. The_srformanes ¢ criteria to be required shal include creation and muinnance 

   : a_th . 

require the business to repay or reimburse an appropriate portion a the State funds 

expended for the site development, based on the extent of any failure by the business to 

meet the performance eriteria, The agreement. must provide a method for securing these 

ayments from. the business, such turing the. site development as a conditiona 

grant, a forgivable loan loa, ora ee lease, 
(kK) Monitoring and Reports. — The - 

sage ee with the performance criteria under each site development ee and . 

-for administering the repayment in case ot default, The Departuient shall pay for the - 

cost_of this toring from funds appropriated to it for that purpose or for other 

cconomie development purposes. . - . ‘ 

Within two nionths after the end of each calendar quarter, the Department shall 

report to the Joint Legislative Commission’ on Governmental Operations regarding the 

site Infrastru ture Development Program. This report shal include a listing of each 

    

   
    

  

  

  

  

He          

    
the cdi quarter, =“ eT shel publish this report ont ‘web tite and. shal | 

  

  

ake copies available 

‘ "SECTION. 1.2.(a} There is appropriated Front the General Fund te the Site 

Infrastructure Development Fund in the Department of Commerce the sum of 

_twenty-five million dollars ($25,000 ,000) for the 2003-2004 fiscal year to be used only 

in accordance with G.S. 143B-437.02, as enacted by this part. 

SECTION 1.2.(b) There is appropriated from the General Fund fo the 

- Department of .Commerce: the ‘sum of sixty-five thousand dollars ($65,000) for: the 

2004-2005 fiscal year for a program administrator for the site infrastructure 

development program created by this part. It is the intent of the General Assembly that 

funds for administering this program shall be part of the Department of Commerce's 

continuation budget. 
SECTION 1.2.(¢) Site development funded by money appropriated under 

this section is not subject to Article 8 of Chapter 143 of the General Statutes (public 

contracts) or Article 3 of Chapter 143 of the General Statutes (purchases and contracts), 

except where public funds are expended the provisions of G.S. 143-48 and G.S8. 

143-128.2 shall apply. Actions involving expenditures of public moneys or use of public 

lands for projects and programs involved in site development funded by money 

appropriated under this section are exempt from the requirements of Article 1 of 

Chapter 113A of the General Statutes. "This exemption does not apply to an ordinance 

adopted under G.S. 113A-8. 
SECTION 1.3. G. es 150B-1(d) i is amended by adding a new subdivision fo 

read: 

. House Bill 2-Second Bdition ; | o . Page 5 
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General Assembly of ikl Carolina Second xtra Session 2003, 

i "(d) Exemptions from Rule Making. — Article 2A of this Chapter does not apply to 

2 the following: 
3 : 4 * 

4! ( 12) The Department of Commerce and_ the Beonomic Investment 

5 Committee in developing criteria and administering the Site 

6 . Infrastructure Development Program under G.S, 14338-437.02." 

‘Fs! SECTION 14. G.S. 143B-437.54(c) reads as rewritten: 

8 "(c) * Conflict of Interest. - It is unlawful for a current or former member of the 

9. _ Committee to, while serving on the Committee or within two years after the end of 

10 service on the Commtittee, provide services for compensation, ‘as an ‘employee, 

il consultant, or otherwise, to arly business or a related mentber of the business that is 

12 awarded a grant under this. Part or under G.S, 143B-437.02 while the member is serving 

13 . on the Committee. Violation of this subsection is a Class J misdémeanor. In addition to 

14 the penalties imposed under G.S. 15A~1340.23, the court shall also make.a finding as to 

15 what compensation was received by the defendant for sérvices in violation of this 

16 section and'shall order the defendant to forfeit that compensation. . 

17 If a person is convioted under this section, the person shall not provide services for 

18  compensafion, as an employee, consultant, or otherwise, to any busiiess or a related 

19 member.of the business that was awarded, a grant under this Part.or under G.S. 

20 14333-437.02 while the member was serving on the Conmuittes until two years after the — 

21 person's conviction underthis section." - 

22 .. SECTION 1.5. This partis effective. when it becomes law, 
23 PART 2, JOB DEVELOPMENT INVESTMENT GRANT CHANGES © 

24° . SECTION 2.1, GS. 1438-437, 5] réad# as rewritten: ‘ 

25 "§ 1438+437:51. Definitions. : 

26 The following definitions apply in this Part: 
27 — 

28 (2) Buse years. — The first lars “sonipoe-fepdce jontocB-mmcath — 

29 © following the effeetive-date-of an apreomentdate set by the Committee 

30 fo nee to begin under the agr ent. 
Shs 

32 (5a) Enterprise tier. ~ The classification assigned to an area. pursuant to 

33 GS, 105-129.3." 
34 SECTION 2.2. G. an 143B- 437,52 is amended by addi ing a new esimontion to 

35 read: °° 

36 "(d): dieing Betolovinen — For the purpoies of subdivision (a)(1) of this 
37 section and G.S, 143B-437,57(a)(11), the Gommittee- may designate that the i inoroase ¢ or 

38. anita ce of employment is measured at the level-of a division or another. opera 

39 aoe paisa allt tana le bis lve i boh of he flowing conan 

40 aremef 
41 (1) The Committee makes an explicit finding that the designation’ is 

42 necessary to secure the project i in this state, . 

43 (2) ensure that the busixiess does not 

44 i ifting to the project 
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es isting positions from another pr roject_ of the busines oF 2: “pelated 
entity of the business,” 

SECTION 2,3. G.S..143B-437.53(d) is- repealed. | 
SECTION 2.4. G.S. 143B-437.54(d) reads as rewritten: 

"(d) Public Notice, — At least 20 days before the off 

  

nontechnical amendments to criteria, the Committee must publish the pone criteria 

on, the Department of Commerce's web site and provide notice fo persons who have 
  

requested notice of proposed criteria, In addition the Costas ns accent oral and ad 

  

first da y that the Conmittee has ee these notifications. os the pane of = 
  

  

  

subsection, a technical amendment is either of the following: 

(1) 
Q) - 

An amendment that corrects a spelling or crammatical error, 
An amendment that makes a clarification based of public comment | . 
  

and sould have been anticipated by the public notice that immediately 

  

SECTION: 2. 5, G. s. 1438-437, 36(b): reads a as wn rewoelthen 
"(b) The term of the grant shall ‘riot exceed 12 years-starting with the first yea a ao 

grant payment.is made. ‘The first grant payment must be made within six years after th 

  

date on. which the grant was awarded." 
. SECTION 2.6, This part is effective when it becomes Jaw. 

PART 3. EXTEND BILL LEE CREDITS FOR CERTAIN MAJOR INDUSTRIES 

read: 

. SECTION in GS: 105-129, 2 is arnended by adding a new subdivision to 

"§ 105-129.2. Definitions. 
The following definitions apply in this Article: 

(8a) Eligible major industry. ~ A taxpayer is an eligible major industry for 
  

the purposes of this’ Article if the taxpayer is primarily engaged in one.” 
of the indystries listed in G.S. 105-164.14@)(3) and the Secretary of 
Commerce has pained that the owner of the facility will invest at 
least one hun dollars 100 000,000) of private funds fo 
a nstruc and ¢ wip 2 cility this State to in one or 

- more of those industries," 

  

  

SECTION 3.2. G.S. 105-129.2A reads as rewritten: 
"§ 105-129.2A. Sunset; studies. 

(a) -Sunset. ~ This Article is repealed effective for business activities that occur 
on.or after January 1, 2006. 

House Bil 2-Second Ealtion Page 7 
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(al) Sunset for Interstate Air Couriers. — Notwithstanding subsection (a) of this 

section, in the case of an interstate air courier that enters into a real estate lease on or 

before January 1,.2006, with an airport authority that provides for the lease of at least 

100 acres of real property with a lease term in excess of 15 years, this Article is repealed 

effective for business activities that occur on or after January 1, 2010. 

(a2) Sunset for Eligible Major Industries. — Notwithstanding subsection (a) of this 

section, in the case of a taxpayer that qualifies as an eligible miajor industry on or before 

Jaruary 1, 2006; this Article is repealed effective for business activities that occur on or 

after January 1, 2010. ; 

~ (b) Equity Study, ~ The Department of Commercé shall study the effect of the 

  

  

  

  

tax incentives provided in this Article’ on tax equity. This. study shall include the 

following: 
-(1) Reexamining the formula in G:S. - 105-129,3(b) used to define 

enterprise tiers, to include consideration of alternative measures for 

more equitable treatment of counties in similar economic 

circumstances. _ pose ‘ 

(2) Considering whether’ the’ assignment of tiers and the applicable 

thresholds are equitable for smaller counties, for example those under 

50,000 in population. _ . 

(3) Compiling any available data on whether expanding North Carolina 

businesses receive fewer benefits, than out-of-State businesses that 

locate to North Carolina, °° - 

__(c) Impact Study. — The Department of Commerce shall stuly the effectiveness 

of the tax incentives provided isl this Article. This study shall include: marae 

, (1) . Study of the distribution of tax incentives across pew and expanding” 

; industries. ‘ ee 

(2)  Examination.of data on economic recruitnient for the petiod from 1994 

through the most recent year for which datd are available‘by county, by 

industry type, by size of investment, and by number. of jobs, and other. . 

relevant information to determine the pattern of business locations and 

expansions before and after the enactment of the William S. Lee Act 

incentives. wT ete a 4 

(3) Measuring the direct costs and benefits of the tax incentives. 

(4), Compiling available information on, the current, use of incentives by 

"other states'and whether that use is increasing or declining. 

(a) Report. -- The Department of Commerce shall report the results of these 

studies and its recommendations to the General Assembly biennially with the first report 

due by April 1, 2001." 
SECTION 3.3. G.S. 105-129.4(b1) reads as rewritten: 

"(b1) Large Investment. - A taxpayer who is otherwise eligible for a tax credit 

under this Article becomes eligible for the large investment enhancements provided for 

    

- eredits under this Article if the Secretary of Commerce makes a written determination 

‘that the taxpayer is expected to purchase or lease, and place in service in connection 

with the eligible business within a two-year period, at least one hundred fifty million. 

PageS he A House Bill 2-Second Edition 
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dollars-($150,000,000). worth of one or more of the following; real property, machinery 

and equipment, or central office or aircraft facility property. In the case of an interstate 
air courier that has or is constructing a hub in this State,State and in the case of an 
eligible major.industry, this investment may be placed in service in connection with the 

eligible business within a seven-year period. If the taxpayer fails to make the required = - 

  

  

        

yer forfeits all cre swed under this Artic uld not otherwise 

e been eligible for if it were not an eligible major industry. A taxpayer forfeits the 

machinery and equipment was.claimed." 
SECTION 3.5.. G.S, 105-129.5(c) reads as rewritten: 

"(c) Carryforward. - Any unused portion of a credit with respect fo a large 

investment, with respect to the technology commiercialization credit allowed in G.S- 

105-129,9A, or with respect.to substantial investment in other property under GS. 

105-129.12A may be carried forward for the succeeding 20 years. Any unused portion 

of a credit with respegt to research and development activities under G.S. 105-129.10 

House-Bill 2-Second Edition os | Page 9 
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may be carried forward for the succeeding 15 years. Any unused portion of a credit may’ 
be carried forward for the succeeding 10 years if, before the taxpayer claims the credit, 
the Secretary of Commerce makes a written determination that the taxpayer is expected 
to purchase or lease, and place in service in connection with the eligible business within 
a two-year period, at least fifty million dollars ($50,000,000) worth of one or more of 
the following: real property, machinery and equipment, or central office or aircraft 
facility-property, In the case of an interstate air courier that has or is constructing a hub 
in this State,State and in the case of an eligible ‘major industry, this investment may be 
    

_ placed in service in connection with the eligible business within a seven-year period, If 
~ the taxpayer fails to miake the required level of investment within the applicable petiod, 

~ the taxpayer forféitd this enhanced carryforward petiod. Any unused portion of any 
other credit may be carried forward for the succeeding five years." 

‘SECTION 3.6. GS. 105-129.8(d) reads as rewritten: 
"(d) Planned Expansion. — A taxpayer that signs a letfer of committment with the 

Department of Commerce to create at least twenty new full-time jobs in‘a specific area 
within two years of the date the letter is signed qualifies for the credit in the amount - 
allowed by this section based on the area's enterprise tier and development zone 
designation for that year even though the employees are not’hiréd that year. In the case 
of an interstate air courier that has or is constructing a nib in this State;State and in the 

  

case of an eligible major industry, the applicable time period is seven years. The credit 
_ shall be available in the taxable year after at least twenty employees have been hired if 
  

* 

the hirings are within the applicable commitment period, The conditions outlined in 
‘subsection (a) apply to a tredit taken under‘this suibsection except that if the area is 
redesignatet: to a higher-numberéd’ enterprise tier or loses‘its development zone 
designation after the ‘year the letter of commitment was signed, the credit is allowed 
based on the area's enterprise'tier, and development zone designation’ for the yeat the 
letter was signed. If the taxpayer does not hire the employees within the applicable 
period, the taxpayer.does not qualify for the credit, However, if the taxpayer qualifies 
for a credit under subsection (a) in the year any new employees. are. hired, the taxpayer. . 
may take the credit under that subsection.” ~ 

SECTION 3.7. GS, 105-129,9(e) reads as rewritten: 
~ "(e) Planned Expansion. — A taxpayer that signs a letter of commitment with the: 
Department of Commerce to place specific eligible machinery and equipment in service 
in an atea within two years after the date the letter is signed may, in the year the eligible 
machinery and equipment are placed in service in’ that area, calculate the credit for 
which the taxpayer qualifies based ‘on the area's enterprise tier and development zone 
designation for the year the letter was signed. In the case of an interstate air courier that 
has or ‘is constructing a hub in this State;State and in.the case of.an eligible major 
industry, the applicable time period is seven years. All other conditions apply to the 
credit, but if the area has been redesignated to a higher-numbered enterprise tier or has 
lost its development zone designation after the year the letter of commitment was 
signed, the credit is allowed based on the area's enterprise tier and development zone 
designation for the year the letter was signed, If the taxpayer does not place part or all of 

  

~ the specified eligible machinery and equipment in service within the applicable period, 
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the taxpayer does not equality for the benefit of this subsection with snneak to the - 

machinery and equipment not placed i in-service within the applicable period. However, 

if the taxpayer qualifies for a credit in the year the eligible machinery and equipment are 

placed in service, the taxpayer may take the credit for that year as if no letter of - 

commitment had been signed pursuant to this subsection." 
SECTION 3.8. It is the intent of the General Assembly that the provisions of 

this part not be expanded. Ifa court of competent jurisdiction holds any provision. of this 

part invalid, the section containing that provision is repealed, The repeal of a section of 

this part under this section does not affect other pegvintons of this part that may be even. 

affect without the invalid provision. 

: SECTION 3,9. ‘This part becomes effective for taxable years beginning» on 

or after January 1, 2004. . 

"PART 4, MAJOR INDUSTRIAL FACILITY SALES TAX REFUNDS .- 

SECTION 4.1. G.S. 105-164, 14 i is amended by adding a new subsection to 

  

  

  

read; 
"(i) Certain Industrial. Facilities, — The owner of an eligible facility is lowed an 

noua refund of eS a d es as provid in i sul n. 

Q) of an oli 
of .sale ales. wand use taxes paid Y it_under this. ee 

eri ilding supplies,. and equipment that become a. 
peat af the eal eal property of the eligible -facility. Liability incurred 

. by the owner for sales -and use taxes on these i i 

a ‘dered tax_paid by,the owner, A. request for a-refund must be in 

. ae and aa include eny‘information and ocameciaiion jeune od é 

. A, FOQUESs SB isjleeilt i ; x months : 

ns end of the § States fiecal eon Refunds applied f for are the due date 

are barred. 

  
  

  

    

    

. the facility in this os 
3) Indu << Thi is subaostion, appli gs fo oie lowing indostsies: 

g. me ae 
  

  

‘l. ° Manufacturing biological and medicinal products, For 
the purpose of this sub-subdivi vision, a biol ical product 
  

House Bill. 2-Second Edition , Page 11 . 
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is a preparation that is synthesized from living organisms | 
or_their products ‘and. used a diagnostic, 

preventive, or therapeutic agent. For the putpose of this 

sub-subdivision, bacteria, virnses, and their parts are 

considered living organisms, 

2. Processing botanical drugs and herbs by grading, 

grinding. and milling. 

3.° Isolating active medicinal principals’ from. botanical 

drugs and herbs. 

4, ° Manufacturing pharmaceutical products intended for 

"' *  Gnternal and external’ consumption in fotms such as 
ampoules, tablets, capsules, vials, ointments. powders, 

" "solutions, and suspensions. 
(4° Forfeiture. ~ If the owner of an eligible facility does not wiih the 

required minimum investment within five years after the first refund 

under this subsection with respect to the facility: the facility loses its 

eligibility and the owner forfeits all refunds already receiv this 

subsection. Upon forfeiture, the owner -is liable for tax under this- 

Article equal to the amount of all past taxes refimded under this . 
Subsection, plus interest at the rate established in G:S. 105-241.10), - 
.computed from the date each refund was issued, The tax-and interest 

are due 30 days after the date of the forfeiture. A panies that fails to 

a ‘the tax and interest.is subject. to the. penalties provided i in. 

GS. 105-236." ° ‘ . . 

SECTION 4.2, It is the intent of the General Assembly that the provisions of 

this part not be expanded. If a court of competent jurisdiction holds any provision. of this 

part invalid, the section containing that provision is repealed. The repeal of a section of 

  

  

  

  

  

  

      

  

  

  

  

  

  

  

      

- this ‘part under this’section does not siffect other provisions of this part that may be given 

affect without-the invalid provision. . 
SECTION 4.3. This part becorhes effective January 1, 2004, and applies to 

_ sales made on or after that date. 

PART 5, CIGARETTE EXPORTATION TAX CREDIT 
SECTION 5.1. ‘Section 10 of S.L. 1999-333 reads as rewritten: 

"Section 10, Sections 2, 3, and 4 of this act are effective for taxable years beginning 

on ‘or after January I, 1999, Sections 5 through 8 of this act’ become effective December 

-T, 1999, and apply to offenses committed on or after that date. The remainder of this act _ 

is effective when it becomes law. Section 4 of this act is repealed effective for cigarettes 

exported on or after January 1,2005:2018." . 

' - SECTION 5.2. °G. S. 105-130,45(a) reads as rewritten: 

"(a) Definitions. - The following definitions apply in this section: 

(1). Base year exportation volume. ~ The number of cigarettes 

manufactured and exported by a corporation during the calendar year 

49982003. 

Page 12 oo House Bill 2-Second Edition
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(2) . Exportation. - The shipment of bigardttes manufactured i in the United 
— States to a foreign couhtry sufficient to relieve the cigarettes in the 
shipment of the federal excise tax on cigarettes," , 

SECTION 5.3. Effective for cigarettes exported on or after J anuary 1, 2005, 
G.S, 105-130.45(b), as amended by this part, reads as rewritten: 

"(b) Credit, - A corporation engaged in the business of manufacturing cigarettes 
for exportation to a.foreign country and that waterbome exports cigarettes and other 
tobacco products through the North Carolina State Ports d xable year is 
allowed a credit against the.taxes levied by this Part. The amount of credit allowed 
under this section is determined by comparing the exportation, volume of the corporation 
in the ‘year. for which the credit is claimed with the corporation's base year exportation 

~ volume, rounded to the neareat whole percentage. The amount of credit allowed is as 
follows: . 

' Current Year's Exportation | Amount of Credit 
Volume Compared toits. =” sper Thousand 
Base Year's Exportation Volume ‘ Cigarettes Exported 

120% or more : A0¢ 
119%—-100% ° ; 35¢ 
59%-80% °°. uo -30¢ 

" 79%-60% = 25¢ 
59%-S0% => «20d 

Less than 50% : None" 
SECTION.S.4, Sections 5.2 and 5.3 of this part a are effective for cigarettes 

exported on or after Janaaty 1, 2005. The remainder of this part is effective when it 
becomes law. 
PART 6, ENHANCED CIGARETTE EXPORTATION TAX CREDIT 

SECTION 6.1. Part 1 of Article 4 of Chapter 105 of the General Statutes i is 
amended by adding a new section to read; 
"§ ..105-130.46; Creilt- for. manufacturing cigarettes - for exportation: while 
  

  

  

‘toa foreign country sufficient to relieve tpn hte ' 
Semon of the federal excise tax on cigarettes, 

"- (3) Full-time job. ~ A position that requires at least 1.600 hours of work 
a B er year and is intended to be held by.one employee: during. the pentite 

  

  

  

  

invested with aks and assumes. the tulda ae the predecessor 
  

corporation and continues the cigarette éxportation business, 

House Bill 2-Second Edition | a, Page 13 
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  (b) “Fanplovindut Level. — In order to-be sible for a full credit allowed under 

this section, the sorvoration must maintain an. empl oyment level in this State that 

i dof the 2 2004 calendar 

year _by_at least 800 full-time jobs. In the case of a of a successor in businéss, the 

corporation must maintain an employment level in this State that exceeds all its 

predecessor corporations' combined employment levels in this State at the end of the 

2004 calendar year by at least 800 full-time jobs. A job is located in, this State if more 

  

    

  
    

  

      

  

“(). Aco ration that satis es the em loyme eet re uirement under     

  

| exportation, and exports aienreting and other toliate pr ie: through the North   

Carolina State Ports during the taxable year is allowed a credit as provided in this 
  

  

“section. The amount of credit allowed under this section is equal to forty cents (40¢) 
  

  

  

  
per one thousand cigarettes exported. The.amount of credit earned during: the taxable 

year may not exceed ten million dollars ($1 0,000,000), - 

(@) —_ Reduetion of Credit. — A corporation that ‘has’ previously satisfied the- 
qualification ‘tequirements of this section but that fails to satisfy the employment level 

requirement in a succeeding year may still claim a partial ‘credit for the year in which 

the employment level requirement is not satisfied. The partial credit allowed is s equal to 

the credit that would otherwise be allowed under subsection (c) of this section 

multiplied by a fraction. The numerator of the fraction is the number of full-time jobs - 

by which the corporation's employment level in this State — te 2 corporations 

oyment ievel in this State.at the end of the 2004 calendar year. .Thi inator of 

thé fraction is 800, ‘In the Gade of a succéssor in busines’, the numera ey of the fraction 

is the number of oe jobs by which the corporation's employment level in this 

State exceeds all its f sdr CO orations’ combined employment Jevels i in this State 

at the end of the 2004 calendar year. 

(ge). Allocation, ~ The credit allowed by this —— may be eich against the 

income ‘taxes levied under this Part'or the ‘fratichise. taxes ievied under Article 3 of this 

ér clntins a credit under this section, the taxpayer must < 

i ied against the taxes le ied undei : -witl 

  
  

  

  

  

    

  
  

       

  

  

  

  

  

  

    
     

  
  

| Chapter ter, This election’ is is binding for the year in which it is made and for any 

comers A taxpayer may elect a different allocation for each year in, which the 

taxpayer qualifies foracredit, ‘°°? 

@ _ Ceiling, — ‘The total amount of credit.that may be taken in a taxable year 

  
  

  

  

  under: ra rane not exceed the Jesser of the. amount of credit which may be 

earned for : eri subsection (c of this section. of fi ercen’ 60% 6) of the 
dj ; 

  

  

     
This limitation applies to the cumulative amount of the credit allowed i in any tax year, 
  

  including including carrvorwan claimed. by the ta axpayer under this section or G.S, 105-130.45 

for previous tax years 
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. Canyforwar, = Any unused notice ofa sredit allowed in thi section may: 

business ‘may take the sarryforwards of a predecessor aeeeahen 1 ag if. they were 
  

carryforwards of a credit allowed to the successor in business. 
(bh) Documentation of Credit. — A corporation that claims the credit under this 

section must include the following with its tax return: 
@M A one of the exportation volume on which the creditis based, 

(2) ‘ A list of the corporation's export volumes shown on its monthly 
° reports . the Alcobol and Tobacco Tax and Trade Bureau of the 

United States Treasury for the months in the tax year for which the 

  

  

    
  

  

  

credit i is claimed, 

  

allowed under GS. 105. 130.45 for the sa same e activity, ‘ 
SECTION 6.2. This part is effective for taxable years beginning on or after 

January 1, 2006, and expires for exports occurring on or after January 1, 2018. 
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Short Title: Job Growth and Infrastructure Act. (Public)

Sponsors: Senator Kerr. 

Referred to:  

 
 

 

A BILL TO BE ENTITLED 1 
AN ACT TO MAKE THE FOLLOWING CHANGES RECOMMENDED BY THE 2 

GOVERNOR: (1) APPROPRIATE TWENTY-FIVE MILLION DOLLARS FOR 3 
INDUSTRIAL SITE INFRASTRUCTURE FOR MAJOR PROJECTS; (2) 4 
MODIFY THE JOB DEVELOPMENT INVESTMENT GRANT PROGRAM; (3) 5 
PROVIDE INCENTIVES FOR MAJOR PHARMACEUTICAL AND 6 
BIOPROCESSING FACILITIES BY EXTENDING THE BILL LEE ACT 7 
SUNSET FOR THESE INDUSTRIES AND AUTHORIZING SALES TAX 8 
REFUNDS FOR CONSTRUCTION MATERIALS FOR THESE INDUSTRIES; (4) 9 
CREATE A LIFE SCIENCES REVENUE BOND AUTHORITY; (5) TO 10 
SUPPORT A TRADITIONAL INDUSTRY AND ENCOURAGE THE USE OF 11 
DOMESTIC TOBACCO BY CREATING A TAX CREDIT FOR 12 
MANUFACTURERS WHO EXPORT CIGARETTES, INCREASE 13 
EMPLOYMENT IN THIS STATE, AND UTILIZE STATE PORTS; AND (6) TO 14 
EXTEND THE SUNSET ON THE CIGARETTE EXPORTATION TAX CREDIT 15 
AND TO MODIFY THE BASE YEAR, CARRYFORWARD, AND ELIGIBILITY 16 
PROVISIONS OF THAT CREDIT. 17 

The General Assembly of North Carolina enacts: 18 
PART 1. MAJOR INDUSTRIAL SITE INFRASTRUCTURE 19 

SECTION 1.1.  Part 2 of Article 10 of Chapter 143B of the General Statutes 20 
is amended by adding a new section to read: 21 
"§ 143B-437.02. Site infrastructure development. 22 

(a) Findings. – The General Assembly finds that: 23 
(1) It is the policy of the State of North Carolina to stimulate economic 24 

activity and to create new jobs for the citizens of the State by 25 
encouraging and promoting the expansion of existing business and 26 
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industry within the State and by recruiting and attracting new business 1 
and industry to the State. 2 

(2) Both short-term and long-term economic trends at the State, national, 3 
and international levels have made the successful implementation of 4 
the State's economic development policy and programs both more 5 
critical and more challenging; and the decline in the State's traditional 6 
industries, and the resulting adverse impact upon the State and its 7 
citizens, have been exacerbated in recent years by adverse national and 8 
State economic trends that contribute to the reduction in the State's 9 
industrial base and that inhibit the State's ability to sustain or attract 10 
new and expanding businesses. 11 

(3) The economic condition of the State is not static and recent changes in 12 
the State's economic condition have created economic distress that 13 
requires the enactment of a new program as provided in this section 14 
that is designed to stimulate new economic activity and to create new 15 
jobs within the State. 16 

(4) The enactment of this section is necessary to stimulate the economy, 17 
facilitate economic recovery, and create new jobs in North Carolina 18 
and this section will promote the general welfare and confer, as its 19 
primary purpose and effect, benefits on citizens throughout the State 20 
through the creation of new jobs, an enlargement of the overall tax 21 
base, an expansion and diversification of the State's industrial base, 22 
and an increase in revenue to the State and its political subdivisions. 23 

(5) The purpose of this section is to stimulate economic activity and to 24 
create new jobs within the State. 25 

(b) Fund. – The Site Infrastructure Development Fund is created as a restricted 26 
reserve in the Department of Commerce. The Department may use the funds in the fund 27 
only in accordance with this section for site development. Funds in the fund do not 28 
revert but remain available to the Department for these purposes. 29 

(c) Definitions. – The definitions in G.S. 143B-437.51 apply in this section. In 30 
addition, the following definitions apply in this section: 31 

(1) Department. – The Department of Commerce. 32 
(2) Site development. – Any of the following: 33 

a. A restricted grant or a forgivable loan made to a business to 34 
enable the business to acquire land, improve land, or both. 35 

b. A grant to one or more State agencies or nonprofit corporations 36 
to enable the grantees to acquire land, improve land, or both and 37 
to lease the property to a business. 38 

c. A grant to one or more local government units to enable the 39 
units to acquire land, improve land, or both and to lease the 40 
property to a business. 41 

(d) Eligibility. – To be eligible for consideration for site development for a 42 
project, a business must meet both of the following conditions: 43 
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(1) The business will invest at least one hundred million dollars 1 
($100,000,000) of private funds in the project. 2 

(2) The project will employ at least 100 new employees. 3 
(e) Selection. – The Department of Commerce shall administer the selection of 4 

projects to receive site development. The selection process shall include the following 5 
components: 6 

(1) Criteria. – The Department of Commerce must develop criteria to be 7 
used to identify and evaluate eligible projects for possible site 8 
development. 9 

(2) Initial evaluation. – The Department must evaluate major competitive 10 
projects to determine if site development is merited and to determine 11 
whether the project is eligible and appropriate for consideration for site 12 
development. 13 

(3) Application. – The Department must require a business to submit an 14 
application in order for a project to be considered for site development. 15 
The Department must prescribe the form of the application, the 16 
application process, and the information to be provided, including all 17 
information necessary to evaluate the project in accordance with the 18 
applicable criteria. 19 

(4) Committee. – The Department must submit to the Economic 20 
Investment Committee the applications for projects the Department 21 
considers eligible and appropriate for consideration for site 22 
development. In evaluating each application, the Committee must 23 
consider all of the factors set out in Section 2.1(b) of S.L. 2002-172. 24 

(5) Findings. – In order to recommend a project for site development, the 25 
Committee must make all of the following findings: 26 
a. The conditions for eligibility have been met. 27 
b. Site development for the project is necessary to carry out the 28 

public purposes provided in subsection (a) of this section. 29 
c. The project is consistent with the economic development goals 30 

of the State and of the area where it will be located. 31 
d. The affected local governments have participated in recruitment 32 

and offered incentives in a manner appropriate to the project. 33 
e. The price and nature of any real property to be acquired is 34 

appropriate to the project and not unreasonable or excessive. 35 
f. Site development under this section is necessary for the 36 

completion of the project in this State. 37 
(6) Recommendations. – If the Committee recommends a project for site 38 

development, it must recommend the amount of State funds to be 39 
committed, the preferred form and details of the State participation, 40 
and the performance criteria and safeguards to be required in order to 41 
protect the State's investment. 42 

(f) Agreement. – Unless the Secretary of Commerce determines that the project 43 
is no longer eligible or appropriate for site development, the Department shall enter into 44 
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an agreement to provide site development within available funds for a project 1 
recommended by the Committee. Each site development agreement is binding and 2 
constitutes a continuing contractual obligation of the State and the business. The site 3 
development agreement must include all of the performance criteria, remedies, and 4 
other safeguards recommended by the Committee or required by the Department to 5 
secure the State's investment. Nothing in this section constitutes a guarantee or 6 
assumption by the State of any debt of any business or authorizes the taxing power or 7 
the full faith and credit of the State to be pledged. 8 

The Department shall cooperate with the Department of Administration and the 9 
Attorney General's Office in preparing the documentation for the site development 10 
agreement. The Attorney General shall review the terms of all proposed agreements to 11 
be entered into under this section. To be effective against the State, an agreement 12 
entered into under this section must be signed personally by the Attorney General. 13 

(g) Safeguards. – To ensure that public funds are used only to carry out the 14 
public purposes provided in this section, the Department shall require that each business 15 
that receives State-funded site development must agree to meet performance criteria to 16 
protect the State's investment and assure that the projected benefits of the project are 17 
secured. The performance criteria to be required shall include creation and maintenance 18 
of an appropriate level of employment and investment over the term of the agreement 19 
and any other criteria the Department considers appropriate. The agreement must 20 
require the business to repay or reimburse an appropriate portion of the State funds 21 
expended for the site development, based on the extent of any failure by the business to 22 
meet the performance criteria. The agreement must provide a method for securing these 23 
payments from the business, such as structuring the site development as a conditional 24 
grant, a forgivable loan, or a revocable lease. 25 

(h) Monitoring and Reports. – The Department is responsible for monitoring 26 
compliance with the performance criteria under each site development agreement and 27 
for administering the repayment in case of default. The Department shall pay for the 28 
cost of this monitoring from funds appropriated to it for that purpose or for other 29 
economic development purposes. 30 

Within two months after the end of each calendar quarter, the Department shall 31 
report to the Joint Legislative Commission on Governmental Operations regarding the 32 
Site Infrastructure Development Program. This report shall include a listing of each 33 
agreement negotiated and entered into during the preceding quarter, including the name 34 
of the business, the cost/benefit analysis conducted by the Committee during the 35 
application process, a description of the project, and the amount of the site development 36 
incentive expected to be paid under the agreement during the current fiscal year. The 37 
report shall also include detailed information about any defaults and repayment during 38 
the preceding quarter. The Department shall publish this report on its web site and shall 39 
make printed copies available upon request." 40 

SECTION 1.2.(a)  There is appropriated from the General Fund to the Site 41 
Infrastructure Development Fund in the Department of Commerce the sum of 42 
twenty-five million dollars ($25,000,000) for the 2003-2004 fiscal year to be used only 43 
in accordance with G.S. 143B-437.02, as enacted by this part. 44 
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SECTION 1.2.(b)  There is appropriated from the General Fund to the 1 
Department of Commerce the sum of sixty-five thousand dollars ($65,000) for the 2 
2004-2005 fiscal year for a program administrator for the site infrastructure 3 
development program created by this part. It is the intent of the General Assembly that 4 
funds for administering this program shall be part of the Department of Commerce's 5 
continuation budget. 6 

SECTION 1.2.(c)  Site development funded by money appropriated under 7 
this section is not subject to Article 8 of Chapter 143 of the General Statutes (public 8 
contracts) or Article 3 of Chapter 143 of the General Statutes (purchases and contracts). 9 
Actions involving expenditures of public moneys or use of public lands for projects and 10 
programs involved in site development funded by money appropriated under this 11 
section are exempt from the requirements of Article 1 of Chapter 113A of the General 12 
Statutes. This exemption does not apply to an ordinance adopted under G.S. 113A-8. 13 

SECTION 1.3.  G.S. 150B-1(d) is amended by adding a new subdivision to 14 
read: 15 

"(d) Exemptions from Rule Making. – Article 2A of this Chapter does not apply to 16 
the following: 17 

… 18 
(12) The Department of Commerce and the Economic Investment 19 

Committee in developing criteria and administering the Site 20 
Infrastructure Development Program under G.S. 143B-437.02." 21 

SECTION 1.4.  G.S. 143B-437.54(c) reads as rewritten: 22 
"(c) Conflict of Interest. – It is unlawful for a current or former member of the 23 

Committee to, while serving on the Committee or within two years after the end of 24 
service on the Committee, provide services for compensation, as an employee, 25 
consultant, or otherwise, to any business or a related member of the business that is 26 
awarded a grant under this Part or under G.S. 143B-437.02 while the member is serving 27 
on the Committee. Violation of this subsection is a Class 1 misdemeanor. In addition to 28 
the penalties imposed under G.S. 15A-1340.23, the court shall also make a finding as to 29 
what compensation was received by the defendant for services in violation of this 30 
section and shall order the defendant to forfeit that compensation. 31 

If a person is convicted under this section, the person shall not provide services for 32 
compensation, as an employee, consultant, or otherwise, to any business or a related 33 
member of the business that was awarded a grant under this Part or under G.S. 34 
143B-437.02 while the member was serving on the Committee until two years after the 35 
person's conviction under this section." 36 

SECTION 1.5.  This part is effective when it becomes law. 37 
PART 2. JOB DEVELOPMENT INVESTMENT GRANT CHANGES 38 

SECTION 2.1.  G.S. 143B-437.51 reads as rewritten: 39 
"§ 143B-437.51.  Definitions. 40 

The following definitions apply in this Part: 41 
. . . 42 
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(2) Base years. – The first two complete calendar years 24 months 1 
following the effective date of an agreement.date set by the Committee 2 
for performance to begin under the agreement. 3 

. . . 4 
(5a) Enterprise tier. – The classification assigned to an area pursuant to 5 

G.S. 105-129.3." 6 
SECTION 2.2.  G.S. 143B-437.52 is amended by adding a new subsection to 7 

read: 8 
"(d) Measuring Employment. – For the purposes of subdivision (a)(1) of this 9 

section and G.S. 143B-437.57(a)(11), the Committee may designate that the increase or 10 
maintenance of employment is measured at the level of a division or another operating 11 
unit of a business, rather than at the business level, if both of the following conditions 12 
are met: 13 

(1) The Committee makes an explicit finding that the designation is 14 
necessary to secure the project in this State. 15 

(2) The designation contains terms to ensure that the business does not 16 
create eligible positions by transferring or shifting to the project 17 
existing positions from another project of the business or a related 18 
entity of the business." 19 

SECTION 2.3.  G.S. 143B-437.53(d) is repealed. 20 
SECTION 2.4.  G.S. 143B-437.54(d) reads as rewritten: 21 

"(d) Public Notice. – At least 20 days before the effective date of any criteria or 22 
nontechnical amendments to criteria, the Committee must publish the proposed criteria 23 
on the Department of Commerce's web site and provide notice to persons who have 24 
requested notice of proposed criteria. In addition, the Committee must accept oral and 25 
written comments on the proposed criteria during the 15 business days beginning on the 26 
first day that the Committee has completed these notifications. For the purpose of this 27 
subsection, a technical amendment is either of the following: 28 

(1) An amendment that corrects a spelling or grammatical error. 29 
(2) An amendment that makes a clarification based on public comment 30 

and could have been anticipated by the public notice that immediately 31 
preceded the public comment. 32 

The Committee shall do all of the following at least 15 business days prior to 33 
the adoption of or amendment to any proposed criteria: 34 

(1) Publish the proposed criteria on the Department of Commerce's web 35 
site. 36 

(2) Provide notice to persons who have requested notice of proposed 37 
criteria. 38 

(3) Accept oral and written comments on the proposed criteria." 39 
SECTION 2.5.  G.S. 143B-437.56(b) reads as rewritten: 40 

"(b) The term of the grant shall not exceed 12 years starting with the first year a 41 
grant payment is made. The first grant payment must be made within six years after the 42 
date on which the grant was awarded." 43 

SECTION 2.6.  This part is effective when it becomes law. 44 
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PART 3. EXTEND BILL LEE CREDITS FOR CERTAIN MAJOR INDUSTRIES 1 
SECTION 3.1.  G.S. 105-129.2 is amended by adding a new subdivision to 2 

read: 3 
"§ 105-129.2.  Definitions. 4 

The following definitions apply in this Article: 5 
. . . 6 
(8a) Eligible major industry. – A taxpayer is an eligible major industry for 7 

the purposes of this Article if the taxpayer is primarily engaged in one 8 
of the industries listed in G.S. 105-164.14(j)(3) and the Secretary of 9 
Commerce has certified that the owner of the facility will invest at 10 
least one hundred million dollars ($100,000,000) of private funds to 11 
acquire, construct, and equip a facility in this State to engage in one or 12 
more of those industries." 13 

SECTION 3.2.  G.S. 105-129.2A reads as rewritten: 14 
"§ 105-129.2A.  Sunset; studies. 15 

(a) Sunset. – This Article is repealed effective for business activities that occur 16 
on or after January 1, 2006. 17 

(a1) Sunset for Interstate Air Couriers. – Notwithstanding subsection (a) of this 18 
section, in the case of an interstate air courier that enters into a real estate lease on or 19 
before January 1, 2006, with an airport authority that provides for the lease of at least 20 
100 acres of real property with a lease term in excess of 15 years, this Article is repealed 21 
effective for business activities that occur on or after January 1, 2010. 22 

(a2) Sunset for Eligible Major Industries. – Notwithstanding subsection (a) of this 23 
section, in the case of a taxpayer that qualifies as an eligible major industry on or before 24 
January 1, 2006, this Article is repealed effective for business activities that occur on or 25 
after January 1, 2010. 26 

(b) Equity Study. – The Department of Commerce shall study the effect of the 27 
tax incentives provided in this Article on tax equity. This study shall include the 28 
following: 29 

(1) Reexamining the formula in G.S. 105-129.3(b) used to define 30 
enterprise tiers, to include consideration of alternative measures for 31 
more equitable treatment of counties in similar economic 32 
circumstances. 33 

(2) Considering whether the assignment of tiers and the applicable 34 
thresholds are equitable for smaller counties, for example those under 35 
50,000 in population. 36 

(3) Compiling any available data on whether expanding North Carolina 37 
businesses receive fewer benefits than out-of-State businesses that 38 
locate to North Carolina. 39 

(c) Impact Study. – The Department of Commerce shall study the effectiveness 40 
of the tax incentives provided in this Article. This study shall include: 41 

(1) Study of the distribution of tax incentives across new and expanding 42 
industries. 43 
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(2) Examination of data on economic recruitment for the period from 1994 1 
through the most recent year for which data are available by county, by 2 
industry type, by size of investment, and by number of jobs, and other 3 
relevant information to determine the pattern of business locations and 4 
expansions before and after the enactment of the William S. Lee Act 5 
incentives. 6 

(3) Measuring the direct costs and benefits of the tax incentives. 7 
(4) Compiling available information on the current use of incentives by 8 

other states and whether that use is increasing or declining. 9 
(d) Report. – The Department of Commerce shall report the results of these 10 

studies and its recommendations to the General Assembly biennially with the first report 11 
due by April 1, 2001." 12 

SECTION 3.3.  G.S. 105-129.4(b1) reads as rewritten: 13 
"(b1) Large Investment. – A taxpayer who is otherwise eligible for a tax credit 14 

under this Article becomes eligible for the large investment enhancements provided for 15 
credits under this Article if the Secretary of Commerce makes a written determination 16 
that the taxpayer is expected to purchase or lease, and place in service in connection 17 
with the eligible business within a two-year period, at least one hundred fifty million 18 
dollars ($150,000,000) worth of one or more of the following: real property, machinery 19 
and equipment, or central office or aircraft facility property. In the case of an interstate 20 
air courier that has or is constructing a hub in this State,State and in the case of an 21 
eligible major industry, this investment may be placed in service in connection with the 22 
eligible business within a seven-year period. If the taxpayer fails to make the required 23 
level of investment within the applicable period, the taxpayer forfeits the large 24 
investment enhancements as provided in subsection (d) of this section." 25 

SECTION 3.4.  G.S. 105-129.4(d) reads as rewritten: 26 
"(d) Forfeiture. – A taxpayer forfeits a credit allowed under this Article if the 27 

taxpayer was not eligible for the credit for the calendar year in which the taxpayer 28 
engaged in the activity for which the credit was claimed. In addition, a taxpayer forfeits 29 
a large investment enhancement of a tax credit if the taxpayer fails to timely make the 30 
required level of investment under subsection (b1) of this section. If an eligible major 31 
industry fails to timely make the required level of investment under G.S. 105-129.2(8a), 32 
the taxpayer forfeits all credits allowed under this Article that it would not otherwise 33 
have been eligible for if it were not an eligible major industry. A taxpayer forfeits the 34 
credit for substantial investment in other property allowed under G.S. 105-129.12A if 35 
the taxpayer fails to timely create the number of required new jobs or to timely make the 36 
required level of investment under subsection (b5) of this section. A taxpayer forfeits 37 
the technology commercialization credit allowed under G.S. 105-129.9A if the taxpayer 38 
fails to make the level of investment required by subsection (e) of that section within the 39 
required period or if the taxpayer fails to meet the terms of its licensing agreement with 40 
a research university. If a taxpayer claimed a twenty percent (20%) technology 41 
commercialization credit under G.S. 105-129.9A(d) and fails to make the level of 42 
investment required under that subsection within the required period, but does make the 43 
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level of investment required under subsection (e) of that section within the required 1 
period, the taxpayer forfeits one-fourth of the twenty percent (20%) credit. 2 

A taxpayer that forfeits a credit under this Article is liable for all past taxes avoided 3 
as a result of the credit plus interest at the rate established under G.S. 105-241.1(i), 4 
computed from the date the taxes would have been due if the credit had not been 5 
allowed. The past taxes and interest are due 30 days after the date the credit is forfeited; 6 
a taxpayer that fails to pay the past taxes and interest by the due date is subject to the 7 
penalties provided in G.S. 105-236. If a taxpayer forfeits the credit for creating jobs, the 8 
technology commercialization credit, or the credit for investing in machinery and 9 
equipment, the taxpayer also forfeits any credit for worker training claimed for the jobs 10 
for which the credit for creating jobs was claimed or the jobs at the location with respect 11 
to which the technology commercialization credit or the credit for investing in 12 
machinery and equipment was claimed." 13 

SECTION 3.5.  G.S. 105-129.5(c) reads as rewritten: 14 
"(c) Carryforward. – Any unused portion of a credit with respect to a large 15 

investment, with respect to the technology commercialization credit allowed in G.S. 16 
105-129.9A, or with respect to substantial investment in other property under G.S. 17 
105-129.12A may be carried forward for the succeeding 20 years. Any unused portion 18 
of a credit with respect to research and development activities under G.S. 105-129.10 19 
may be carried forward for the succeeding 15 years. Any unused portion of a credit may 20 
be carried forward for the succeeding 10 years if, before the taxpayer claims the credit, 21 
the Secretary of Commerce makes a written determination that the taxpayer is expected 22 
to purchase or lease, and place in service in connection with the eligible business within 23 
a two-year period, at least fifty million dollars ($50,000,000) worth of one or more of 24 
the following: real property, machinery and equipment, or central office or aircraft 25 
facility property. In the case of an interstate air courier that has or is constructing a hub 26 
in this State,State and in the case of an eligible major industry, this investment may be 27 
placed in service in connection with the eligible business within a seven-year period. If 28 
the taxpayer fails to make the required level of investment within the applicable period, 29 
the taxpayer forfeits this enhanced carryforward period. Any unused portion of any 30 
other credit may be carried forward for the succeeding five years." 31 

SECTION 3.6.  G.S. 105-129.8(d) reads as rewritten: 32 
"(d) Planned Expansion. – A taxpayer that signs a letter of commitment with the 33 

Department of Commerce to create at least twenty new full-time jobs in a specific area 34 
within two years of the date the letter is signed qualifies for the credit in the amount 35 
allowed by this section based on the area's enterprise tier and development zone 36 
designation for that year even though the employees are not hired that year. In the case 37 
of an interstate air courier that has or is constructing a hub in this State,State and in the 38 
case of an eligible major industry, the applicable time period is seven years. The credit 39 
shall be available in the taxable year after at least twenty employees have been hired if 40 
the hirings are within the applicable commitment period. The conditions outlined in 41 
subsection (a) apply to a credit taken under this subsection except that if the area is 42 
redesignated to a higher-numbered enterprise tier or loses its development zone 43 
designation after the year the letter of commitment was signed, the credit is allowed 44 
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based on the area's enterprise tier and development zone designation for the year the 1 
letter was signed. If the taxpayer does not hire the employees within the applicable 2 
period, the taxpayer does not qualify for the credit. However, if the taxpayer qualifies 3 
for a credit under subsection (a) in the year any new employees are hired, the taxpayer 4 
may take the credit under that subsection." 5 

SECTION 3.7.  G.S. 105-129.9(e) reads as rewritten: 6 
"(e) Planned Expansion. – A taxpayer that signs a letter of commitment with the 7 

Department of Commerce to place specific eligible machinery and equipment in service 8 
in an area within two years after the date the letter is signed may, in the year the eligible 9 
machinery and equipment are placed in service in that area, calculate the credit for 10 
which the taxpayer qualifies based on the area's enterprise tier and development zone 11 
designation for the year the letter was signed. In the case of an interstate air courier that 12 
has or is constructing a hub in this State,State and in the case of an eligible major 13 
industry, the applicable time period is seven years. All other conditions apply to the 14 
credit, but if the area has been redesignated to a higher-numbered enterprise tier or has 15 
lost its development zone designation after the year the letter of commitment was 16 
signed, the credit is allowed based on the area's enterprise tier and development zone 17 
designation for the year the letter was signed. If the taxpayer does not place part or all of 18 
the specified eligible machinery and equipment in service within the applicable period, 19 
the taxpayer does not qualify for the benefit of this subsection with respect to the 20 
machinery and equipment not placed in service within the applicable period. However, 21 
if the taxpayer qualifies for a credit in the year the eligible machinery and equipment are 22 
placed in service, the taxpayer may take the credit for that year as if no letter of 23 
commitment had been signed pursuant to this subsection." 24 

SECTION 3.8.  It is the intent of the General Assembly that the provisions of 25 
this part not be expanded. If a court of competent jurisdiction holds any provision of this 26 
part invalid, the section containing that provision is repealed. The repeal of a section of 27 
this part under this section does not affect other provisions of this part that may be given 28 
affect without the invalid provision. 29 

SECTION 3.9.  This part becomes effective for taxable years beginning on 30 
or after January 1, 2004.  31 
PART 4. MAJOR INDUSTRIAL FACILITY SALES TAX REFUNDS 32 

SECTION 4.1.  G.S. 105-164.14 is amended by adding a new subsection to 33 
read: 34 

"(j) Certain Industrial Facilities. – The owner of an eligible facility is allowed an 35 
annual refund of sales and use taxes as provided in this subsection. 36 

(1) Refund. – The owner of an eligible facility is allowed an annual refund 37 
of sales and use taxes paid by it under this Article on building 38 
materials, building supplies, fixtures, and equipment that become a 39 
part of the real property of the eligible facility. Liability incurred 40 
indirectly by the owner for sales and use taxes on these items is 41 
considered tax paid by the owner. A request for a refund must be in 42 
writing and must include any information and documentation required 43 
by the Secretary. A request for a refund is due within six months after 44 
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the end of the State's fiscal year. Refunds applied for after the due date 1 
are barred. 2 

(2) Eligibility. – A facility is eligible under this subsection if it meets both 3 
of the following conditions: 4 
a. It is primarily engaged in one of the industries listed in this 5 

subsection. 6 
b. The Secretary of Commerce has certified that the owner of the 7 

facility will invest at least one hundred million dollars 8 
($100,000,000) of private funds to acquire, construct, and equip 9 
the facility in this State. 10 

(3) Industries. – This subsection applies to the following industries: 11 
a. Bioprocessing. Bioprocessing means biomanufacturing or 12 

processing that includes the culture of cells to make commercial 13 
products, the purification of biomolecules from cells, or the use 14 
of these molecules in manufacturing. 15 

b. Pharmaceutical and medicine manufacturing and distribution. 16 
Pharmaceutical and medicine manufacturing means any of the 17 
following: 18 
1. Manufacturing biological and medicinal products. For 19 

the purpose of this sub-subdivision, a biological product 20 
is a preparation that is synthesized from living organisms 21 
or their products and used medically as a diagnostic, 22 
preventive, or therapeutic agent. For the purpose of this 23 
sub-subdivision, bacteria, viruses, and their parts are 24 
considered living organisms. 25 

2. Processing botanical drugs and herbs by grading, 26 
grinding, and milling. 27 

3. Isolating active medicinal principals from botanical 28 
drugs and herbs. 29 

4. Manufacturing pharmaceutical products intended for 30 
internal and external consumption in forms such as 31 
ampoules, tablets, capsules, vials, ointments, powders, 32 
solutions, and suspensions. 33 

(4) Forfeiture. – If the owner of an eligible facility does not make the 34 
required minimum investment within five years after the first refund 35 
under this subsection with respect to the facility, the facility loses its 36 
eligibility and the owner forfeits all refunds already received under this 37 
subsection. Upon forfeiture, the owner is liable for tax under this 38 
Article equal to the amount of all past taxes refunded under this 39 
subsection, plus interest at the rate established in G.S. 105-241.1(i), 40 
computed from the date each refund was issued. The tax and interest 41 
are due 30 days after the date of the forfeiture. A person that fails to 42 
pay the tax and interest is subject to the penalties provided in 43 
G.S. 105-236." 44 
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SECTION 4.2.  It is the intent of the General Assembly that the provisions of 1 
this part not be expanded. If a court of competent jurisdiction holds any provision of this 2 
part invalid, the section containing that provision is repealed. The repeal of a section of 3 
this part under this section does not affect other provisions of this part that may be given 4 
affect without the invalid provision. 5 

SECTION 4.3.  This part becomes effective January 1, 2004, and applies to 6 
sales made on or after that date. 7 
PART 5. LIFE SCIENCES REVENUE BOND AUTHORITY 8 

SECTION 5.1.  Chapter 159D of the General Statutes is amended by adding 9 
a new Article to read: 10 

"Article 3. 11 
"Life Sciences Revenue Bond Authority. 12 

"§ 159D-65.  Legislative findings. 13 
The General Assembly finds the following: 14 

(1) The life sciences, including biology, zoology, agronomy, 15 
biochemistry, genetics, and molecular biology, have developed and are 16 
continuing to develop new commercially viable products designed to 17 
diagnose and treat diseases, produce therapeutic proteins and industrial 18 
enzymes, synthesize nutritional supplements and specialty chemicals 19 
in microorganisms, plants, and animals, and accomplish other 20 
beneficial purposes. 21 

(2) The commercialization of life science products has provided, and will 22 
continue to provide, significant economic benefits for the citizens of 23 
North Carolina through increased business development and 24 
employment. 25 

(3) North Carolina has a strong life sciences infrastructure in place, 26 
fostered over many years by the General Assembly, public and private 27 
universities, the North Carolina Biotechnology Center, life sciences 28 
companies and investors, and various State, regional, and local 29 
economic development initiatives.  30 

(4) Nationally and within North Carolina, the life sciences industry has an 31 
immediate need for additional manufacturing capacity for the 32 
extraction, separation, purification, and packaging of products at 33 
various stages of the development, testing, and commercialization 34 
process, and the demand for this manufacturing capacity is likely to 35 
increase significantly in the next three to five years. 36 

(5) Employment opportunities created by life sciences manufacturing 37 
facilities are ideally suited for rural and urban regions of North 38 
Carolina currently undergoing significant economic challenges, and 39 
ancillary employment opportunities in construction, logistical support, 40 
transportation, raw material supply, and other fields will be enhanced 41 
through the construction and operation of life sciences manufacturing 42 
facilities in the State.  43 
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(6) A Life Sciences Revenue Bond Authority to help finance 1 
bioprocessing development facilities and bioprocessing manufacturing 2 
facilities addresses a critical need for companies that are formulating 3 
products, conducting field and clinical trials, and engaging in the 4 
production of new products.  5 

(7) It is in the interest of the people of North Carolina that the State take 6 
steps to encourage the development of these facilities in the State and 7 
that the State seek to achieve a position of national leadership and 8 
innovation in the field of bioprocess manufacturing by facilitating the 9 
construction of economically sound and sustainable facilities in the 10 
State. 11 

"§ 159D-66.  Definitions. 12 
The following definitions apply in this Article: 13 

(1) Authority. – The Life Sciences Revenue Bond Authority. 14 
(2) Board. – The Board of Directors of the Authority. 15 

"§ 159D-67.  Creation and purposes of Life Sciences Revenue Bond Authority. 16 
(a) Creation. – The Life Sciences Revenue Bond Authority is created within the 17 

Department of State Treasurer for organizational and budgetary purposes only. The 18 
Authority shall be governed by a Board of Directors. The Board of Directors is 19 
authorized to administer the Authority independently in accordance with the 20 
requirements of this Article. 21 

(b) Purposes. – The Authority has the following purposes: 22 
(1) To examine alternatives for enhancing North Carolina's construction 23 

financing infrastructure for life sciences manufacturing facilities by 24 
credit enhancement vehicles such as revenue bonds. 25 

(2) To establish proposed guidelines for the deployment, oversight, 26 
promotion, monitoring, and management of these credit enhancement 27 
vehicles. 28 

(3) To identify prospective life sciences enterprises that might benefit 29 
from the establishment of credit enhancement vehicles. 30 

(4) To advise and make recommendations to the General Assembly 31 
regarding further legislation to achieve the goals of the Authority. 32 

(5) To serve as the central life sciences revenue bond policy planning 33 
body in the State through collaboration and coordination with State, 34 
regional, local agencies, The University of North Carolina System, the 35 
North Carolina Biotechnology Center, the State Treasurer, and private 36 
entities in order to develop and foster a life sciences credit 37 
enhancement infrastructure for the benefit of the citizens of North 38 
Carolina. 39 

"§ 159D-68.  Board of Directors. 40 
(a) Members. – The Board of Directors consists of seven voting members, as 41 

follows: 42 
(1) Two members appointed by the Governor. 43 
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(2) Two members appointed by the General Assembly upon the 1 
recommendation of the President Pro Tempore of the Senate in 2 
accordance with G.S. 120-121. 3 

(3) Two members appointed by the General Assembly upon the 4 
recommendation of the Speaker of the House of Representatives in 5 
accordance with G.S. 120-121. 6 

(4) The State Treasurer of North Carolina or the Treasurer's designee. 7 
(b) Terms. – The initial terms of office begin on the date of appointment and 8 

expire on June 30, 2005. Board members appointed for subsequent terms shall serve 9 
terms of three years. Board members may serve up to two full consecutive three-year 10 
terms. All members of the Board shall remain in office until their successors are 11 
appointed and qualify. 12 

(c) Vacancies. – A vacancy in an appointment made by the Governor shall be 13 
filled by the Governor for the remainder of the term. A vacancy in an appointment made 14 
by the General Assembly shall be filled in accordance with G.S. 120-122 for the 15 
remainder of the term. A person appointed to fill a vacancy must qualify in the same 16 
manner as a person appointed for a full term. 17 

(d) Chair. – The members of the Board shall elect a Chair from among their 18 
members. The Chair shall serve in that position at the pleasure of the Board. 19 
"§ 159D-69.  Powers and duties of Authority. 20 

(a) Powers. – The Authority has all of the powers necessary or convenient to 21 
carry out this Article, including the following powers: 22 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 23 
business and to prescribe rules and policies in connection with the 24 
performance of its functions and duties.  25 

(2) To adopt and modify an official seal.  26 
(3) To maintain an office at any place within the State as it may 27 

determine. 28 
(4) To apply for, accept, and utilize grants, contributions, and 29 

appropriations in order to carry out its duties as provided in this 30 
Article. 31 

(5) To employ, contract with, direct, and supervise all personnel and 32 
consultants and to enter into other contracts as necessary to accomplish 33 
the purposes of this Article, within the resources available to the 34 
Authority for that purpose.  35 

(6) To review and recommend changes in laws, rules, programs, and 36 
policies of the State and its agencies and subdivisions to further the 37 
enhancement of the life sciences construction financing infrastructure 38 
within the State. 39 

(b) Duties. – The Authority has the following duties: 40 
(1) To establish an organizational structure and operational procedures to 41 

administer the Authority's programs.  42 
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(2) To examine various alternatives for encouraging the expansion of 1 
North Carolina's life sciences manufacturing industry by the use of 2 
credit enhancement vehicles such as revenue bonds and otherwise. 3 

(3) To establish proposed guidelines for the deployment, oversight, 4 
promotion, monitoring, and management of these credit enhancement 5 
vehicles. 6 

(4) To collaborate and coordinate with State, regional, and local agencies, 7 
The University of North Carolina System, the North Carolina 8 
Biotechnology Center, the State Treasurer, and private entities in order 9 
to develop and foster a life sciences credit enhancement infrastructure 10 
for the benefit of the citizens of North Carolina. 11 

(5) To develop the detailed procedures that could be employed to identify 12 
and qualify applicants for credit enhancement programs, including 13 
procedures to evaluate the scientific, business, and financial 14 
qualifications of these applicants.  15 

(6) To receive and process test or pro forma applications from potential 16 
applicants for credit enhancement programs to demonstrate the need 17 
for the programs and to assess and collect fees from the potential 18 
applicants to cover the costs of processing and reviewing the 19 
applications." 20 

SECTION 5.2.  The Life Sciences Revenue Bond Authority created in this 21 
part shall provide a written report to the General Assembly by May 1, 2004, setting 22 
forth its findings regarding the steps required to encourage and foster the expansion of 23 
the North Carolina life sciences manufacturing industry, including proposed legislation 24 
if considered appropriate by the Authority. 25 

SECTION 5.3.  Nothing in this part requires the General Assembly to 26 
appropriate funds to implement it. 27 

SECTION 5.4.  This part is effective when it becomes law. 28 
PART 6. ENHANCED CIGARETTE EXPORTATION TAX CREDIT 29 

SECTION 6.1.  Part 1 of Article 4 of Chapter 105 of the General Statutes is 30 
amended by adding a new section to read: 31 
"§ 105-130.46.  Credit for manufacturing cigarettes for exportation while 32 

increasing employment and utilizing State Ports. 33 
(a) Purpose. – The credit authorized by this section is intended to enhance the 34 

economy of this State by encouraging qualifying cigarette manufacturers to increase 35 
employment in this State with the purpose of expanding this State's economy, the use of 36 
the North Carolina State Ports, and the use of other State goods and services, including 37 
tobacco. 38 

(b) Definitions. – The following definitions apply in this section: 39 
(1) Employment level. – The total number of full-time jobs and part-time 40 

jobs converted into full-time equivalences. 41 
(2) Exportation. – The shipment of cigarettes manufactured in the United 42 

States to a foreign country sufficient to relieve the cigarettes in the 43 
shipment of the federal excise tax on cigarettes. 44 
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(3) Full-time job. – A position that requires at least 1,600 hours of work 1 
per year and is intended to be held by one employee during the entire 2 
year. 3 

(4) Successor in business. – A corporation that through amalgamation, 4 
merger, acquisition, consolidation, or other legal succession becomes 5 
invested with the rights and assumes the burdens of the predecessor 6 
corporation and continues the cigarette exportation business. 7 

(c) Employment Level. – In order to be eligible for a full credit allowed under 8 
this section, the corporation must maintain an employment level in this State that 9 
exceeds the corporation's employment level in this State at the end of the 2004 calendar 10 
year by at least 800 full-time jobs. In the case of a successor in business, the corporation 11 
must maintain an employment level in this State that exceeds all its predecessor 12 
corporations' combined employment levels in this State at the end of the 2004 calendar 13 
year by at least 800 full-time jobs. A job is located in this State if more than fifty 14 
percent (50%) of the employee's duties are performed in this State. 15 

(d) Credit. – A corporation that satisfies the employment level requirement under 16 
subsection (b) of this section, is engaged in the business of manufacturing cigarettes for 17 
exportation, and exports cigarettes and other tobacco products through the North 18 
Carolina State Ports during the taxable year is allowed a credit as provided in this 19 
section. The amount of credit allowed under this section is equal to forty cents (40¢) per 20 
one thousand cigarettes exported. The amount of credit earned during the taxable year 21 
may not exceed ten million dollars ($10,000,000). 22 

(e) Reduction of Credit. – A corporation that has previously satisfied the 23 
qualification requirements of this section but that fails to satisfy the employment level 24 
requirement in a succeeding year may still claim a partial credit for the year in which 25 
the employment level requirement is not satisfied. The partial credit allowed is equal to 26 
the credit that would otherwise be allowed under subsection (d) of this section 27 
multiplied by a fraction. The numerator of the fraction is the number of full-time jobs by 28 
which the corporation's employment level in this State exceeds the corporation's 29 
employment level in this State at the end of the 2004 calendar year. The denominator of 30 
the fraction is 800. In the case of a successor in business, the numerator of the fraction 31 
is the number of full-time jobs by which the corporation's employment level in this 32 
State exceeds all its predecessor corporations' combined employment levels in this State 33 
at the end of the 2004 calendar year. 34 

(f) Allocation. – The credit allowed by this section may be taken against the 35 
income taxes levied under this Part or the franchise taxes levied under Article 3 of this 36 
Chapter. When the taxpayer claims a credit under this section, the taxpayer must elect 37 
the percentage of the credit to be applied against the taxes levied under this Part with 38 
any remaining percentage to be applied against the taxes levied under Article 3 of this 39 
Chapter. This election is binding for the year in which it is made and for any 40 
carryforwards. A taxpayer may elect a different allocation for each year in which the 41 
taxpayer qualifies for a credit. 42 

(g) Ceiling. – The total amount of credit that may be taken in a taxable year 43 
under this section may not exceed the lesser of ten million dollars ($10,000,000) or fifty 44 

- App. 57 -



General Assembly of North Carolina Second Extra Session 2003 

DRS35390-LY-131  (11/05)   Page 17 

percent (50%) of the amount of tax against which the credit is taken for the taxable year 1 
reduced by the sum of all other credits allowable, except tax payments made by or on 2 
behalf of the taxpayer. This limitation applies to the cumulative amount of the credit 3 
allowed in any tax year, including carryforwards claimed by the taxpayer under this 4 
section or G.S. 105-130.45 for previous tax years. 5 

(h) Carryforward. – Any unused portion of a credit allowed in this section may 6 
be carried forward for the next succeeding 10 years. All carryforwards of a credit must 7 
be taken against the tax against which the credit was originally claimed. A successor in 8 
business may take the carryforwards of a predecessor corporation as if they were 9 
carryforwards of a credit allowed to the successor in business. 10 

(i) Documentation of Credit. – A corporation that claims the credit under this 11 
section must include the following with its tax return: 12 

(1) A statement of the exportation volume on which the credit is based. 13 
(2) A list of the corporation's export volumes shown on its monthly 14 

reports to the Alcohol and Tobacco Tax and Trade Bureau of the 15 
United States Treasury for the months in the tax year for which the 16 
credit is claimed. 17 

(3) Any other information required by the Department of Revenue. 18 
(j) Reports. – Any corporation that takes a credit under this section must submit 19 

an annual report by May 1 of each year to the Senate Finance Committee, the House of 20 
Representatives Finance Committee, the Senate Appropriations Committee, the House 21 
of Representatives Appropriations Committee, and the Fiscal Research Division of the 22 
General Assembly. The report must state the amount of credit earned by the corporation 23 
during the previous year, the amount of credit including carryforwards claimed by the 24 
corporation during the previous year, and the percentage of domestic leaf content in 25 
cigarettes produced by the corporation during the previous year. The first reports 26 
required under this section are due by May 1, 2006. 27 

(k) No Double Credit. – A taxpayer may not claim this credit and the credit 28 
allowed under G.S. 105-130.45 for the same activity." 29 

SECTION 6.2.  This part is effective for taxable years beginning on or after 30 
January 1, 2006, and expires for exports occurring on or after January 1, 2018. 31 
PART 7. EXTEND SUNSET ON CURRENT CIGARETTE EXPORTATION 32 
TAX CREDIT 33 

SECTION 7.1.  Section 10 of S.L. 1999-333 reads as rewritten: 34 
"Section 10. Sections 2, 3, and 4 of this act are effective for taxable years beginning 35 

on or after January 1, 1999. Sections 5 through 8 of this act become effective December 36 
1, 1999, and apply to offenses committed on or after that date. The remainder of this act 37 
is effective when it becomes law. Section 4 of this act is repealed effective for cigarettes 38 
exported on or after January 1, 2005.2018." 39 

SECTION 7.2.  G.S. 105-130.45 reads as rewritten: 40 
"§ 105-130.45.  Credit for manufacturing cigarettes for exportation. 41 

(a) Definitions. – The following definitions apply in this section: 42 
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(1) Base year exportation volume. – The number of cigarettes 1 
manufactured and exported by a corporation during the calendar year 2 
1998.2003. 3 

(2) Exportation. – The shipment of cigarettes manufactured in the United 4 
States to a foreign country sufficient to relieve the cigarettes in the 5 
shipment of the federal excise tax on cigarettes. 6 

(3) Successor in business. – A corporation that through amalgamation, 7 
merger, acquisition, consolidation, or other legal succession becomes 8 
invested with the rights and assumes the burdens of the predecessor 9 
corporation and continues the cigarette exportation business. 10 

(b) Credit. – A corporation engaged in the business of manufacturing cigarettes 11 
for exportation to a foreign country is allowed a credit against the taxes levied by this 12 
Part. The amount of credit allowed under this section is determined by comparing the 13 
exportation volume of the corporation in the year for which the credit is claimed with 14 
the corporation's base year exportation volume, rounded to the nearest whole 15 
percentage. In the case of a successor in business, the amount of credit allowed under 16 
this section is determined by comparing the exportation volume of the corporation in the 17 
year for which the credit is claimed with all of the corporation's predecessor 18 
corporations' combined base year exportation volume, rounded to the nearest whole 19 
percentage. The amount of credit allowed may not exceed six million dollars 20 
($6,000,000) and is computed as follows: 21 

Current Year's Exportation Amount of Credit 22 
Volume Compared to its per Thousand 23 
Base Year's Exportation Volume Cigarettes Exported 24 

 120% or more 40¢ 25 
 119% – 100% 35¢ 26 
 99% – 80% 30¢ 27 
 79% – 60% 25¢ 28 
 59% – 50% 20¢ 29 
 Less than 50% None 30 

(c) Cap. – The credit allowed under this section may not exceed the lesser of six 31 
million dollars ($6,000,000) or fifty percent (50%) of the amount of tax imposed by this 32 
Part for the taxable year reduced by the sum of all other credits allowable, except tax 33 
payments made by or on behalf of the taxpayer. This limitation applies to the 34 
cumulative amount of the credit allowed in any tax year, including carryforwards 35 
claimed by the taxpayer under this section for previous tax years. Any unused portion of 36 
a credit allowed in this section may be carried forward for the next succeeding five ten 37 
years. 38 

(d) Documentation of Credit. – A corporation that claims the credit under this 39 
section must include the following with its tax return: 40 

(1) A statement of the base year exportation volume. 41 
(2) A statement of the exportation volume on which the credit is based. 42 
(3) A list of the corporation's export volumes shown on its monthly 43 

reports to the Alcohol and Tobacco Tax and Trade Bureau Bureau of 44 
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Alcohol, Tobacco, and Firearms of the United States Treasury for the 1 
months in the tax year for which the credit is claimed. 2 

(e) No Double Credit. – A taxpayer may not claim this credit and the credit 3 
allowed under G.S. 105-130.46 for the same activity." 4 

SECTION 7.3.  Section 7.2 of this act is effective for taxable years beginning 5 
on or after January 1, 2005.  The remainder of this part is effective when it becomes 6 
law. 7 
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SESSION LAW 2003-435 SECOND EXTRA SESSION 
HOUSE BILL 2 

 
 

AN ACT TO MAKE THE FOLLOWING CHANGES RECOMMENDED BY THE 
GOVERNOR: (1) APPROPRIATE TWENTY-FOUR MILLION DOLLARS FOR 
INDUSTRIAL SITE INFRASTRUCTURE FOR MAJOR PROJECTS; (2) 
MODIFY THE JOB DEVELOPMENT INVESTMENT GRANT PROGRAM; (3) 
PROVIDE INCENTIVES FOR MAJOR PHARMACEUTICAL AND 
BIOPROCESSING FACILITIES BY EXTENDING THE BILL LEE ACT 
SUNSET FOR THESE INDUSTRIES AND AUTHORIZING SALES TAX 
REFUNDS FOR CONSTRUCTION MATERIALS FOR THESE INDUSTRIES; (4) 
EXTEND THE SUNSET ON AND MODIFY THE CIGARETTE EXPORTATION 
TAX CREDIT AND MODIFY THE BASE YEAR, (5) CREATE AN ENHANCED 
TAX CREDIT FOR CIGARETTE EXPORTATION, AND (6) CREATE A LIFE 
SCIENCES REVENUE BOND AUTHORITY. 

 
The General Assembly of North Carolina enacts: 
 
PART 1. MAJOR INDUSTRIAL SITE INFRASTRUCTURE 

SECTION 1.1.  Part 2 of Article 10 of Chapter 143B of the General Statutes 
is amended by adding a new section to read: 
"§ 143B-437.02.  Site infrastructure development. 

(a) Findings. – The General Assembly finds that: 
(1) It is the policy of the State of North Carolina to stimulate economic 

activity and to create new jobs for the citizens of the State by 
encouraging and promoting the expansion of existing business and 
industry within the State and by recruiting and attracting new business 
and industry to the State. 

(2) Both short-term and long-term economic trends at the State, national, 
and international levels have made the successful implementation of 
the State's economic development policy and programs both more 
critical and more challenging; and the decline in the State's traditional 
industries, and the resulting adverse impact upon the State and its 
citizens, have been exacerbated in recent years by adverse national and 
State economic trends that contribute to the reduction in the State's 
industrial base and that inhibit the State's ability to sustain or attract 
new and expanding businesses. 

(3) The economic condition of the State is not static and recent changes in 
the State's economic condition have created economic distress that 
requires the enactment of a new program as provided in this section 
that is designed to stimulate new economic activity and to create new 
jobs within the State. 

(4) The enactment of this section is necessary to stimulate the economy, 
facilitate economic recovery, and create new jobs in North Carolina 
and this section will promote the general welfare and confer, as its 
primary purpose and effect, benefits on citizens throughout the State 
through the creation of new jobs, an enlargement of the overall tax 
base, an expansion and diversification of the State's industrial base, 
and an increase in revenue to the State and its political subdivisions. 
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(5) The purpose of this section is to stimulate economic activity and to 
create new jobs within the State. 

(b) Fund. – The Site Infrastructure Development Fund is created as a restricted 
reserve in the Department of Commerce. The Department may use the funds in the fund 
only in accordance with this section for site development. Funds in the fund do not 
revert but remain available to the Department for these purposes. 

(c) Definitions. – The definitions in G.S. 143B-437.51 apply in this section. In 
addition, the following definitions apply in this section: 

(1) Department. – The Department of Commerce. 
(2) Site development. – Any of the following: 

a. A restricted grant or a forgivable loan made to a business to 
enable the business to acquire land, improve land, or both. 

b. A grant to one or more State agencies or nonprofit corporations 
to enable the grantees to acquire land, improve land, or both and 
to lease the property to a business. 

c. A grant to one or more local government units to enable the 
units to acquire land, improve land, or both and to lease the 
property to a business. 

(d) Eligibility. – To be eligible for consideration for site development for a 
project, a business must meet both of the following conditions: 

(1) The business will invest at least one hundred million dollars 
($100,000,000) of private funds in the project. 

(2) The project will employ at least 100 new employees. 
(e) Health Insurance. – A business is eligible for consideration for site 

development under this section only if the business provides health insurance for all of 
the full-time employees of the project with respect to which the application is made. For 
the purposes of this subsection, a business provides health insurance if it pays at least 
fifty percent (50%) of the premiums for health care coverage that equals or exceeds the 
minimum provisions of the basic health care plan of coverage recommended by the 
Small Employer Carrier Committee pursuant to G.S. 58-50-125. 

Each year that a contract for site development under this section is in effect, the 
business must provide the Department of Commerce a certification that the business 
continues to provide health insurance for all full-time employees of the project governed 
by the contract. If the business ceases to provide health insurance to all full-time 
employees of the project, Department shall provide for reimbursement of an appropriate 
portion of the site development funds provided to the business. 

(f) Safety and Health Programs. – In order for a business to be eligible for 
consideration for site development under this section, the business must have no 
citations under the Occupational Safety and Health Act that have become a final order 
within the past three years for willful serious violations or for failing to abate serious 
violations with respect to the location for which the grant is made. For the purposes of 
this subsection, 'serious violation' has the same meaning as in G.S. 95-127. 

(g) Environmental Impact. – A business is eligible for consideration for site 
development under this part only if the business certifies that, at the time of the 
application, the business has no pending administrative, civil, or criminal enforcement 
action based on alleged significant violations of any program implemented by an agency 
of the Department of Environment and Natural Resources, and has had no final 
determination of responsibility for any significant administrative, civil, or criminal 
violation of any program implemented by an agency of the Department of Environment 
and Natural Resources within the last five years. A significant violation is a violation or 
alleged violation that does not satisfy any of the conditions of G.S. 143-215.6B(d). The 
Secretary of Environment and Natural Resources must notify the Department of 
Commerce annually of every person that currently has any of these pending actions and 
every person that has had any of these final determinations within the last five years. 

- App. 62 -



House Bill 2 Session Law 2003-435 Page 3 

(h) Selection. – The Department of Commerce shall administer the selection of 
projects to receive site development. The selection process shall include the following 
components: 

(1) Criteria. – The Department of Commerce must develop criteria to be 
used to identify and evaluate eligible projects for possible site 
development. 

(2) Initial evaluation. – The Department must evaluate major competitive 
projects to determine if site development is merited and to determine 
whether the project is eligible and appropriate for consideration for site 
development. 

(3) Application. – The Department must require a business to submit an 
application in order for a project to be considered for site development. 
The Department must prescribe the form of the application, the 
application process, and the information to be provided, including all 
information necessary to evaluate the project in accordance with the 
applicable criteria. 

(4) Committee. – The Department must submit to the Economic 
Investment Committee the applications for projects the Department 
considers eligible and appropriate for consideration for site 
development. In evaluating each application, the Committee must 
consider all of the factors set out in Section 2.1(b) of S.L. 2002-172. 

(5) Findings. – In order to recommend a project for site development, the 
Committee must make all of the following findings: 
a. The conditions for eligibility have been met. 
b. Site development for the project is necessary to carry out the 

public purposes provided in subsection (a) of this section. 
c. The project is consistent with the economic development goals 

of the State and of the area where it will be located. 
d. The affected local governments have participated in recruitment 

and offered incentives in a manner appropriate to the project. 
e. The price and nature of any real property to be acquired is 

appropriate to the project and not unreasonable or excessive. 
f. Site development under this section is necessary for the 

completion of the project in this State. 
(6) Recommendations. – If the Committee recommends a project for site 

development, it must recommend the amount of State funds to be 
committed, the preferred form and details of the State participation, 
and the performance criteria and safeguards to be required in order to 
protect the State's investment. 

(i) Agreement. – Unless the Secretary of Commerce determines that the project 
is no longer eligible or appropriate for site development, the Department shall enter into 
an agreement to provide site development within available funds for a project 
recommended by the Committee. Each site development agreement is binding and 
constitutes a continuing contractual obligation of the State and the business. The site 
development agreement must include all of the performance criteria, remedies, and 
other safeguards recommended by the Committee or required by the Department to 
secure the State's investment. Each site development agreement must contain a 
provision prohibiting a business from receiving a payment or other benefit under the 
agreement at any time when the business has received a notice of an overdue tax debt 
and the overdue tax debt has not been satisfied or otherwise resolved. Nothing in this 
section constitutes or authorizes a guarantee or assumption by the State of any debt of 
any business or authorizes the taxing power or the full faith and credit of the State to be 
pledged. 

The Department shall cooperate with the Department of Administration and the 
Attorney General's Office in preparing the documentation for the site development 
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agreement. The Attorney General shall review the terms of all proposed agreements to 
be entered into under this section. To be effective against the State, an agreement 
entered into under this section must be signed personally by the Attorney General. 

(j) Safeguards. – To ensure that public funds are used only to carry out the 
public purposes provided in this section, the Department shall require that each business 
that receives State-funded site development must agree to meet performance criteria to 
protect the State's investment and assure that the projected benefits of the project are 
secured. The performance criteria to be required shall include creation and maintenance 
of an appropriate level of employment and investment over the term of the agreement 
and any other criteria the Department considers appropriate. The agreement must 
require the business to repay or reimburse an appropriate portion of the State funds 
expended for the site development, based on the extent of any failure by the business to 
meet the performance criteria. The agreement must provide a method for securing these 
payments from the business, such as structuring the site development as a conditional 
grant, a forgivable loan, or a revocable lease. 

(k) Monitoring and Reports. – The Department is responsible for monitoring 
compliance with the performance criteria under each site development agreement and 
for administering the repayment in case of default. The Department shall pay for the 
cost of this monitoring from funds appropriated to it for that purpose or for other 
economic development purposes. 

Within two months after the end of each calendar quarter, the Department shall 
report to the Joint Legislative Commission on Governmental Operations regarding the 
Site Infrastructure Development Program. This report shall include a listing of each 
agreement negotiated and entered into during the preceding quarter, including the name 
of the business, the cost/benefit analysis conducted by the Committee during the 
application process, a description of the project, and the amount of the site development 
incentive expected to be paid under the agreement during the current fiscal year. The 
report shall also include detailed information about any defaults and repayment during 
the preceding quarter. The Department shall publish this report on its web site and shall 
make printed copies available upon request." 

SECTION 1.2.(a)  There is appropriated from the General Fund to the Site 
Infrastructure Development Fund in the Department of Commerce the sum of 
twenty-four million dollars ($24,000,000) for the 2003-2004 fiscal year to be used only 
in accordance with G.S. 143B-437.02, as enacted by this part. 

SECTION 1.2.(b)  Reserved. 
SECTION 1.2.(c)  Site development funded by money appropriated under 

this section is not subject to Article 8 of Chapter 143 of the General Statutes (public 
contracts) or Article 3 of Chapter 143 of the General Statutes (purchases and contracts), 
except where public funds are expended the provisions of G.S. 143-48 and G.S. 
143-128.2 shall apply. Actions involving expenditures of public moneys or use of public 
lands for projects and programs involved in site development funded by money 
appropriated under this section are exempt from the requirements of Article 1 of 
Chapter 113A of the General Statutes. This exemption does not apply to an ordinance 
adopted under G.S. 113A-8. 

SECTION 1.3.  G.S. 150B-1(d) is amended by adding a new subdivision to 
read: 

"(d) Exemptions from Rule Making. – Article 2A of this Chapter does not apply to 
the following: 

… 
(12) The Department of Commerce and the Economic Investment 

Committee in developing criteria and administering the Site 
Infrastructure Development Program under G.S. 143B-437.02." 

SECTION 1.4.  G.S. 143B-437.54(c) reads as rewritten: 
"(c) Conflict of Interest. – It is unlawful for a current or former member of the 

Committee to, while serving on the Committee or within two years after the end of 
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service on the Committee, provide services for compensation, as an employee, 
consultant, or otherwise, to any business or a related member of the business that is 
awarded a grant under this Part or under G.S. 143B-437.02 while the member is serving 
on the Committee. Violation of this subsection is a Class 1 misdemeanor. In addition to 
the penalties imposed under G.S. 15A-1340.23, the court shall also make a finding as to 
what compensation was received by the defendant for services in violation of this 
section and shall order the defendant to forfeit that compensation. 

If a person is convicted under this section, the person shall not provide services for 
compensation, as an employee, consultant, or otherwise, to any business or a related 
member of the business that was awarded a grant under this Part or under G.S. 
143B-437.02 while the member was serving on the Committee until two years after the 
person's conviction under this section." 

SECTION 1.5.  This part is effective when it becomes law. 
PART 2. JOB DEVELOPMENT INVESTMENT GRANT CHANGES 

SECTION 2.1.  G.S. 143B-437.51 reads as rewritten: 
"§ 143B-437.51.  Definitions. 

The following definitions apply in this Part: 
… 
(2) Base years. – The first two complete calendar years 24 months 

following the effective date of an agreement.date set by the Committee 
for performance to begin under the agreement. 

… 
(5a) Enterprise tier. – The classification assigned to an area pursuant to 

G.S. 105-129.3." 
SECTION 2.2.  G.S. 143B-437.52 is amended by adding a new subsection to 

read: 
"(d) Measuring Employment. – For the purposes of subdivision (a)(1) of this 

section and G.S. 143B-437.57(a)(11), the Committee may designate that the increase or 
maintenance of employment is measured at the level of a division or another operating 
unit of a business, rather than at the business level, if both of the following conditions 
are met: 

(1) The Committee makes an explicit finding that the designation is 
necessary to secure the project in this State. 

(2) The designation contains terms to ensure that the business does not 
create eligible positions by transferring or shifting to the project 
existing positions from another project of the business or a related 
entity of the business." 

SECTION 2.3.  G.S. 143B-437.53(d) is repealed. 
SECTION 2.4.  G.S. 143B-437.54(d) reads as rewritten: 

"(d) Public Notice. – At least 20 days before the effective date of any criteria or 
nontechnical amendments to criteria, the Committee must publish the proposed criteria 
on the Department of Commerce's web site and provide notice to persons who have 
requested notice of proposed criteria. In addition, the Committee must accept oral and 
written comments on the proposed criteria during the 15 business days beginning on the 
first day that the Committee has completed these notifications. For the purpose of this 
subsection, a technical amendment is either of the following: 

(1) An amendment that corrects a spelling or grammatical error. 
(2) An amendment that makes a clarification based on public comment 

and could have been anticipated by the public notice that immediately 
preceded the public comment. 

The Committee shall do all of the following at least 15 business days prior to 
the adoption of or amendment to any proposed criteria: 

(1) Publish the proposed criteria on the Department of Commerce's web 
site. 
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(2) Provide notice to persons who have requested notice of proposed 
criteria. 

(3) Accept oral and written comments on the proposed criteria." 
SECTION 2.5.  G.S. 143B-437.56(b) reads as rewritten: 

"(b) The term of the grant shall not exceed 12 years starting with the first year a 
grant payment is made. The first grant payment must be made within six years after the 
date on which the grant was awarded." 

SECTION 2.6.  This part is effective when it becomes law. 
PART 3. EXTEND BILL LEE CREDITS FOR CERTAIN MAJOR INDUSTRIES 

SECTION 3.1.  G.S. 105-129.2 is amended by adding a new subdivision to 
read: 
"§ 105-129.2.  Definitions. 

The following definitions apply in this Article: 
… 
(8a) Eligible major industry. – A taxpayer is an eligible major industry for 

the purposes of this Article if the taxpayer is primarily engaged in one 
of the industries listed in G.S. 105-164.14(j)(3) and the Secretary of 
Commerce has certified that the owner of the facility will invest at 
least one hundred million dollars ($100,000,000) of private funds to 
acquire, construct, and equip a facility in this State to engage in one or 
more of those industries." 

SECTION 3.2.  G.S. 105-129.2A reads as rewritten: 
"§ 105-129.2A.  Sunset; studies. 

(a) Sunset. – This Article is repealed effective for business activities that occur 
on or after January 1, 2006. 

(a1) Sunset for Interstate Air Couriers. – Notwithstanding subsection (a) of this 
section, in the case of an interstate air courier that enters into a real estate lease on or 
before January 1, 2006, with an airport authority that provides for the lease of at least 
100 acres of real property with a lease term in excess of 15 years, this Article is repealed 
effective for business activities that occur on or after January 1, 2010. 

(a2) Sunset for Eligible Major Industries. – Notwithstanding subsection (a) of this 
section, in the case of a taxpayer that qualifies as an eligible major industry on or before 
January 1, 2006, this Article is repealed effective for business activities that occur on or 
after January 1, 2010. 

(b) Equity Study. – The Department of Commerce shall study the effect of the 
tax incentives provided in this Article on tax equity. This study shall include the 
following: 

(1) Reexamining the formula in G.S. 105-129.3(b) used to define 
enterprise tiers, to include consideration of alternative measures for 
more equitable treatment of counties in similar economic 
circumstances. 

(2) Considering whether the assignment of tiers and the applicable 
thresholds are equitable for smaller counties, for example those under 
50,000 in population. 

(3) Compiling any available data on whether expanding North Carolina 
businesses receive fewer benefits than out-of-State businesses that 
locate to North Carolina. 

(c) Impact Study. – The Department of Commerce shall study the effectiveness 
of the tax incentives provided in this Article. This study shall include: 

(1) Study of the distribution of tax incentives across new and expanding 
industries. 

(2) Examination of data on economic recruitment for the period from 1994 
through the most recent year for which data are available by county, by 
industry type, by size of investment, and by number of jobs, and other 
relevant information to determine the pattern of business locations and 
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expansions before and after the enactment of the William S. Lee Act 
incentives. 

(3) Measuring the direct costs and benefits of the tax incentives. 
(4) Compiling available information on the current use of incentives by 

other states and whether that use is increasing or declining. 
(d) Report. – The Department of Commerce shall report the results of these 

studies and its recommendations to the General Assembly biennially with the first report 
due by April 1, 2001." 

SECTION 3.3.  G.S. 105-129.4(b1) reads as rewritten: 
"(b1) Large Investment. – A taxpayer who is otherwise eligible for a tax credit 

under this Article becomes eligible for the large investment enhancements provided for 
credits under this Article if the Secretary of Commerce makes a written determination 
that the taxpayer is expected to purchase or lease, and place in service in connection 
with the eligible business within a two-year period, at least one hundred fifty million 
dollars ($150,000,000) worth of one or more of the following: real property, machinery 
and equipment, or central office or aircraft facility property. In the case of an interstate 
air courier that has or is constructing a hub in this State,State and in the case of an 
eligible major industry, this investment may be placed in service in connection with the 
eligible business within a seven-year period. If the taxpayer fails to make the required 
level of investment within the applicable period, the taxpayer forfeits the large 
investment enhancements as provided in subsection (d) of this section." 

SECTION 3.4.  G.S. 105-129.4(d) reads as rewritten: 
"(d) Forfeiture. – A taxpayer forfeits a credit allowed under this Article if the 

taxpayer was not eligible for the credit for the calendar year in which the taxpayer 
engaged in the activity for which the credit was claimed. In addition, a taxpayer forfeits 
a large investment enhancement of a tax credit if the taxpayer fails to timely make the 
required level of investment under subsection (b1) of this section. If an eligible major 
industry fails to timely make the required level of investment under G.S. 105-129.2(8a), 
the taxpayer forfeits all credits allowed under this Article that it would not otherwise 
have been eligible for if it were not an eligible major industry. A taxpayer forfeits the 
credit for substantial investment in other property allowed under G.S. 105-129.12A if 
the taxpayer fails to timely create the number of required new jobs or to timely make the 
required level of investment under subsection (b5) of this section. A taxpayer forfeits 
the technology commercialization credit allowed under G.S. 105-129.9A if the taxpayer 
fails to make the level of investment required by subsection (e) of that section within the 
required period or if the taxpayer fails to meet the terms of its licensing agreement with 
a research university. If a taxpayer claimed a twenty percent (20%) technology 
commercialization credit under G.S. 105-129.9A(d) and fails to make the level of 
investment required under that subsection within the required period, but does make the 
level of investment required under subsection (e) of that section within the required 
period, the taxpayer forfeits one-fourth of the twenty percent (20%) credit. 

A taxpayer that forfeits a credit under this Article is liable for all past taxes avoided 
as a result of the credit plus interest at the rate established under G.S. 105-241.1(i), 
computed from the date the taxes would have been due if the credit had not been 
allowed. The past taxes and interest are due 30 days after the date the credit is forfeited; 
a taxpayer that fails to pay the past taxes and interest by the due date is subject to the 
penalties provided in G.S. 105-236. If a taxpayer forfeits the credit for creating jobs, the 
technology commercialization credit, or the credit for investing in machinery and 
equipment, the taxpayer also forfeits any credit for worker training claimed for the jobs 
for which the credit for creating jobs was claimed or the jobs at the location with respect 
to which the technology commercialization credit or the credit for investing in 
machinery and equipment was claimed." 

SECTION 3.5.  G.S. 105-129.5(c) reads as rewritten: 
"(c) Carryforward. – Any unused portion of a credit with respect to a large 

investment, with respect to the technology commercialization credit allowed in G.S. 
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105-129.9A, or with respect to substantial investment in other property under G.S. 
105-129.12A may be carried forward for the succeeding 20 years. Any unused portion 
of a credit with respect to research and development activities under G.S. 105-129.10 
may be carried forward for the succeeding 15 years. Any unused portion of a credit may 
be carried forward for the succeeding 10 years if, before the taxpayer claims the credit, 
the Secretary of Commerce makes a written determination that the taxpayer is expected 
to purchase or lease, and place in service in connection with the eligible business within 
a two-year period, at least fifty million dollars ($50,000,000) worth of one or more of 
the following: real property, machinery and equipment, or central office or aircraft 
facility property. In the case of an interstate air courier that has or is constructing a hub 
in this State,State and in the case of an eligible major industry, this investment may be 
placed in service in connection with the eligible business within a seven-year period. If 
the taxpayer fails to make the required level of investment within the applicable period, 
the taxpayer forfeits this enhanced carryforward period. Any unused portion of any 
other credit may be carried forward for the succeeding five years." 

SECTION 3.6.  G.S. 105-129.8(d) reads as rewritten: 
"(d) Planned Expansion. – A taxpayer that signs a letter of commitment with the 

Department of Commerce to create at least twenty new full-time jobs in a specific area 
within two years of the date the letter is signed qualifies for the credit in the amount 
allowed by this section based on the area's enterprise tier and development zone 
designation for that year even though the employees are not hired that year. In the case 
of an interstate air courier that has or is constructing a hub in this State,State and in the 
case of an eligible major industry, the applicable time period is seven years. The credit 
shall be available in the taxable year after at least twenty employees have been hired if 
the hirings are within the applicable commitment period. The conditions outlined in 
subsection (a) apply to a credit taken under this subsection except that if the area is 
redesignated to a higher-numbered enterprise tier or loses its development zone 
designation after the year the letter of commitment was signed, the credit is allowed 
based on the area's enterprise tier and development zone designation for the year the 
letter was signed. If the taxpayer does not hire the employees within the applicable 
period, the taxpayer does not qualify for the credit. However, if the taxpayer qualifies 
for a credit under subsection (a) in the year any new employees are hired, the taxpayer 
may take the credit under that subsection." 

SECTION 3.7.  G.S. 105-129.9(e) reads as rewritten: 
"(e) Planned Expansion. – A taxpayer that signs a letter of commitment with the 

Department of Commerce to place specific eligible machinery and equipment in service 
in an area within two years after the date the letter is signed may, in the year the eligible 
machinery and equipment are placed in service in that area, calculate the credit for 
which the taxpayer qualifies based on the area's enterprise tier and development zone 
designation for the year the letter was signed. In the case of an interstate air courier that 
has or is constructing a hub in this State,State and in the case of an eligible major 
industry, the applicable time period is seven years. All other conditions apply to the 
credit, but if the area has been redesignated to a higher-numbered enterprise tier or has 
lost its development zone designation after the year the letter of commitment was 
signed, the credit is allowed based on the area's enterprise tier and development zone 
designation for the year the letter was signed. If the taxpayer does not place part or all of 
the specified eligible machinery and equipment in service within the applicable period, 
the taxpayer does not qualify for the benefit of this subsection with respect to the 
machinery and equipment not placed in service within the applicable period. However, 
if the taxpayer qualifies for a credit in the year the eligible machinery and equipment are 
placed in service, the taxpayer may take the credit for that year as if no letter of 
commitment had been signed pursuant to this subsection." 

SECTION 3.8.  It is the intent of the General Assembly that the provisions of 
this part not be expanded. If a court of competent jurisdiction holds any provision of this 
part invalid, the section containing that provision is repealed. The repeal of a section of 
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this part under this section does not affect other provisions of this part that may be given 
affect without the invalid provision. 

SECTION 3.9.  This part becomes effective for taxable years beginning on 
or after January 1, 2004.  
PART 4. MAJOR INDUSTRIAL FACILITY SALES TAX REFUNDS 

SECTION 4.1.  G.S. 105-164.14 is amended by adding a new subsection to 
read: 

"(j) Certain Industrial Facilities. – The owner of an eligible facility is allowed an 
annual refund of sales and use taxes as provided in this subsection. 

(1) Refund. – The owner of an eligible facility is allowed an annual refund 
of sales and use taxes paid by it under this Article on building 
materials, building supplies, fixtures, and equipment that become a 
part of the real property of the eligible facility. Liability incurred 
indirectly by the owner for sales and use taxes on these items is 
considered tax paid by the owner. A request for a refund must be in 
writing and must include any information and documentation required 
by the Secretary. A request for a refund is due within six months after 
the end of the State's fiscal year. Refunds applied for after the due date 
are barred. 

(2) Eligibility. – A facility is eligible under this subsection if it meets both 
of the following conditions: 
a. It is primarily engaged in one of the industries listed in this 

subsection. 
b. The Secretary of Commerce has certified that the owner of the 

facility will invest at least one hundred million dollars 
($100,000,000) of private funds to acquire, construct, and equip 
the facility in this State. 

(3) Industries. – This subsection applies to the following industries: 
a. Bioprocessing. Bioprocessing means biomanufacturing or 

processing that includes the culture of cells to make commercial 
products, the purification of biomolecules from cells, or the use 
of these molecules in manufacturing. 

b. Pharmaceutical and medicine manufacturing and distribution of 
pharmaceuticals and medicines. Pharmaceutical and medicine 
manufacturing means any of the following: 
1. Manufacturing biological and medicinal products. For 

the purpose of this sub-subdivision, a biological product 
is a preparation that is synthesized from living organisms 
or their products and used medically as a diagnostic, 
preventive, or therapeutic agent. For the purpose of this 
sub-subdivision, bacteria, viruses, and their parts are 
considered living organisms. 

2. Processing botanical drugs and herbs by grading, 
grinding, and milling. 

3. Isolating active medicinal principals from botanical 
drugs and herbs. 

4. Manufacturing pharmaceutical products intended for 
internal and external consumption in forms such as 
ampoules, tablets, capsules, vials, ointments, powders, 
solutions, and suspensions. 

(4) Forfeiture. – If the owner of an eligible facility does not make the 
required minimum investment within five years after the first refund 
under this subsection with respect to the facility, the facility loses its 
eligibility and the owner forfeits all refunds already received under this 
subsection. Upon forfeiture, the owner is liable for tax under this 
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Article equal to the amount of all past taxes refunded under this 
subsection, plus interest at the rate established in G.S. 105-241.1(i), 
computed from the date each refund was issued. The tax and interest 
are due 30 days after the date of the forfeiture. A person that fails to 
pay the tax and interest is subject to the penalties provided in 
G.S. 105-236." 

SECTION 4.2.  It is the intent of the General Assembly that the provisions of 
this part not be expanded. If a court of competent jurisdiction holds any provision of this 
part invalid, the section containing that provision is repealed. The repeal of a section of 
this part under this section does not affect other provisions of this part that may be given 
affect without the invalid provision. 

SECTION 4.3.  This part becomes effective January 1, 2004, and applies to 
sales made on or after that date. 
PART 5. CIGARETTE EXPORTATION TAX CREDIT 

SECTION 5.1.  Section 10 of S.L. 1999-333 reads as rewritten: 
"Section 10. Sections 2, 3, and 4 of this act are effective for taxable years beginning 

on or after January 1, 1999. Sections 5 through 8 of this act become effective December 
1, 1999, and apply to offenses committed on or after that date. The remainder of this act 
is effective when it becomes law. Section 4 of this act is repealed effective for cigarettes 
exported on or after January 1, 2005.2018." 

SECTION 5.2.  G.S. 105-130.45 reads as rewritten: 
"§ 105-130.45.  Credit for manufacturing cigarettes for exportation. 

(a) Definitions. – The following definitions apply in this section: 
(1) Base year exportation volume. – The number of cigarettes 

manufactured and exported by a corporation during the calendar year 
1998.2003. 

(2) Exportation. – The shipment of cigarettes manufactured in the United 
States to a foreign country sufficient to relieve the cigarettes in the 
shipment of the federal excise tax on cigarettes. 

(3) Successor in business. – A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the cigarette exportation business. 

(b) Credit. – A corporation engaged in the business of manufacturing cigarettes 
for exportation to a foreign country and that waterborne exports cigarettes and other 
tobacco products through the North Carolina State Ports during the taxable year is 
allowed a credit against the taxes levied by this Part. The amount of credit allowed 
under this section is determined by comparing the exportation volume of the corporation 
in the year for which the credit is claimed with the corporation's base year exportation 
volume, rounded to the nearest whole percentage. In the case of a successor in business, 
the amount of credit allowed under this section is determined by comparing the 
exportation volume of the corporation in the year for which the credit is claimed with all 
of the corporation's predecessor corporations' combined base year exportation volume, 
rounded to the nearest whole percentage. The amount of credit allowed may not exceed 
six million dollars ($6,000,000) and is computed as follows: 

Current Year's Exportation Amount of Credit 
Volume Compared to its per Thousand 
Base Year's Exportation Volume Cigarettes Exported 

 120% or more 40¢ 
 119% – 100% 35¢ 
 99% – 80% 30¢ 
 79% – 60% 25¢ 
 59% – 50% 20¢ 
 Less than 50% None 
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(c) Cap. – The credit allowed under this section may not exceed the lesser of six 
million dollars ($6,000,000) or fifty percent (50%) of the amount of tax imposed by this 
Part for the taxable year reduced by the sum of all other credits allowable, except tax 
payments made by or on behalf of the taxpayer. This limitation applies to the 
cumulative amount of the credit allowed in any tax year, including carryforwards 
claimed by the taxpayer under this section for previous tax years. Any unused portion of 
a credit allowed in this section may be carried forward for the next succeeding five ten 
years. 

(d) Documentation of Credit. – A corporation that claims the credit under this 
section must include the following with its tax return: 

(1) A statement of the base year exportation volume. 
(2) A statement of the exportation volume on which the credit is based. 
(3) A list of the corporation's export volumes shown on its monthly 

reports to the Alcohol and Tobacco Tax and Trade Bureau Bureau of 
Alcohol, Tobacco, and Firearms of the United States Treasury for the 
months in the tax year for which the credit is claimed. 

(e) No Double Credit. – A taxpayer may not claim this credit and the credit 
allowed under G.S. 105-130.46 for the same activity." 

SECTION 5.3.  G.S. 105-130.45(a)(2) reads as rewritten: 
"(2) Exportation. – The shipment of cigarettes manufactured in the United 

States to a foreign country any of the following sufficient to relieve the 
cigarettes in the shipment of the federal excise tax on cigarettes. 
cigarettes: 
a. A foreign country. 
b. A possession of the United States. 
c. A commonwealth of the United States that is not a state." 

SECTION 5.4.  Section 5.2 of this part is effective for cigarettes exported on 
or after January 1, 2005.  Section 5.3 of this part is effective for taxable years beginning 
on or after January 1, 2004.  The remainder of this part is effective when it becomes 
law.  If any clause or other portion of this act is held invalid, that decision shall not 
affect the validity of the remaining portions of this act, which are severable. 
PART 6. ENHANCED CIGARETTE EXPORTATION TAX CREDIT 

SECTION 6.1.  Part 1 of Article 4 of Chapter 105 of the General Statutes is 
amended by adding a new section to read: 
"§ 105-130.46.  Credit for manufacturing cigarettes for exportation while 

increasing employment and utilizing State Ports. 
(a) Purpose. – The credit authorized by this section is intended to enhance the 

economy of this State by encouraging qualifying cigarette manufacturers to increase 
employment in this State with the purpose of expanding this State's economy, the use of 
the North Carolina State Ports, and the use of other State goods and services, including 
tobacco. 

(b) Definitions. – The following definitions apply in this section: 
(1) Employment level. – The total number of full-time jobs and part-time 

jobs converted into full-time equivalences. 
(2) Exportation. – The shipment of cigarettes manufactured in the United 

States to a foreign country sufficient to relieve the cigarettes in the 
shipment of the federal excise tax on cigarettes. 

(3) Full-time job. – A position that requires at least 1,600 hours of work 
per year and is intended to be held by one employee during the entire 
year. 

(4) Successor in business. – A corporation that through amalgamation, 
merger, acquisition, consolidation, or other legal succession becomes 
invested with the rights and assumes the burdens of the predecessor 
corporation and continues the cigarette exportation business. 
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(c) Employment Level. – In order to be eligible for a full credit allowed under 
this section, the corporation must maintain an employment level in this State that 
exceeds the corporation's employment level in this State at the end of the 2004 calendar 
year by at least 800 full-time jobs.  In the case of a successor in business, the 
corporation must maintain an employment level in this State that exceeds all its 
predecessor corporations' combined employment levels in this State at the end of the 
2004 calendar year by at least 800 full-time jobs.  A job is located in this State if more 
than fifty percent (50%) of the employee's duties are performed in this State. 

(d) Credit. – A corporation that satisfies the employment level requirement under 
subsection (b) of this section, is engaged in the business of manufacturing cigarettes for 
exportation, and exports cigarettes and other tobacco products through the North 
Carolina State Ports during the taxable year is allowed a credit as provided in this 
section.  The amount of credit allowed under this section is equal to forty cents (40¢) 
per one thousand cigarettes exported.  The amount of credit earned during the taxable 
year may not exceed ten million dollars ($10,000,000). 

(e) Reduction of Credit. – A corporation that has previously satisfied the 
qualification requirements of this section but that fails to satisfy the employment level 
requirement in a succeeding year may still claim a partial credit for the year in which 
the employment level requirement is not satisfied.  The partial credit allowed is equal to 
the credit that would otherwise be allowed under subsection (c) of this section 
multiplied by a fraction.  The numerator of the fraction is the number of full-time jobs 
by which the corporation's employment level in this State exceeds the corporation's 
employment level in this State at the end of the 2004 calendar year.  The denominator of 
the fraction is 800.  In the case of a successor in business, the numerator of the fraction 
is the number of full-time jobs by which the corporation's employment level in this 
State exceeds all its predecessor corporations' combined employment levels in this State 
at the end of the 2004 calendar year. 

(f) Allocation. – The credit allowed by this section may be taken against the 
income taxes levied under this Part or the franchise taxes levied under Article 3 of this 
Chapter.  When the taxpayer claims a credit under this section, the taxpayer must elect 
the percentage of the credit to be applied against the taxes levied under this Part with 
any remaining percentage to be applied against the taxes levied under Article 3 of this 
Chapter.  This election is binding for the year in which it is made and for any 
carryforwards.  A taxpayer may elect a different allocation for each year in which the 
taxpayer qualifies for a credit. 

(g) Ceiling. – The total amount of credit that may be taken in a taxable year 
under this section may not exceed the lesser of the amount of credit which may be 
earned for that year under subsection (c) of this section or fifty percent (50%) of the 
amount of tax against which the credit is taken for the taxable year reduced by the sum 
of all other credits allowable, except tax payments made by or on behalf of the taxpayer. 
This limitation applies to the cumulative amount of the credit allowed in any tax year, 
including carryforwards claimed by the taxpayer under this section or G.S. 105-130.45 
for previous tax years. 

(h) Carryforward. – Any unused portion of a credit allowed in this section may 
be carried forward for the next succeeding 10 years.  All carryforwards of a credit must 
be taken against the tax against which the credit was originally claimed.  A successor in 
business may take the carryforwards of a predecessor corporation as if they were 
carryforwards of a credit allowed to the successor in business. 

(i) Documentation of Credit. – A corporation that claims the credit under this 
section must include the following with its tax return: 

(1) A statement of the exportation volume on which the credit is based. 
(2) A list of the corporation's export volumes shown on its monthly 

reports to the Alcohol and Tobacco Tax and Trade Bureau of the 
United States Treasury for the months in the tax year for which the 
credit is claimed. 
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(3) Any other information required by the Department of Revenue. 
(j) No Double Credit. – A taxpayer may not claim this credit and the credit 

allowed under G.S. 105-130.45 for the same activity. 
(k) Reports. – Any corporation that takes a credit under this section must submit 

an annual report by May 1 of each year to the Senate Finance Committee, the House of 
Representatives Finance Committee, the Senate Appropriations Committee, the House 
of Representatives Appropriations Committee, and the Fiscal Research Division of the 
General Assembly. The report must state the amount of credit earned by the corporation 
during the previous year, the amount of credit including carryforwards claimed by the 
corporation during the previous year, and the percentage of domestic leaf content in 
cigarettes produced by the corporation during the previous year. The first reports 
required under this section are due by May 1, 2006." 

SECTION 6.2.  This part is effective for taxable years beginning on or after 
January 1, 2006, and expires for exports occurring on or after January 1, 2018. 
PART 7. LIFE SCIENCES REVENUE BOND AUTHORITY 

SECTION 7.1.  Chapter 159D of the General Statutes is amended by adding 
a new Article to read: 

"Article 3. 
"Life Sciences Revenue Bond Authority. 

"§ 159D-65.  Legislative findings. 
The General Assembly finds the following: 

(1) The life sciences, including biology, zoology, agronomy, 
biochemistry, genetics, and molecular biology, have developed and are 
continuing to develop new commercially viable products designed to 
diagnose and treat diseases, produce therapeutic proteins and industrial 
enzymes, synthesize nutritional supplements and specialty chemicals 
in microorganisms, plants, and animals, and accomplish other 
beneficial purposes. 

(2) The commercialization of life science products has provided, and will 
continue to provide, significant economic benefits for the citizens of 
North Carolina through increased business development and 
employment. 

(3) North Carolina has a strong life sciences infrastructure in place, 
fostered over many years by the General Assembly, public and private 
universities, the North Carolina Biotechnology Center, life sciences 
companies and investors, and various State, regional, and local 
economic development initiatives.  

(4) Nationally and within North Carolina, the life sciences industry has an 
immediate need for additional manufacturing capacity for the 
extraction, separation, purification, and packaging of products at 
various stages of the development, testing, and commercialization 
process, and the demand for this manufacturing capacity is likely to 
increase significantly in the next three to five years. 

(5) Employment opportunities created by life sciences manufacturing 
facilities are ideally suited for rural and urban regions of North 
Carolina currently undergoing significant economic challenges, and 
ancillary employment opportunities in construction, logistical support, 
transportation, raw material supply, and other fields will be enhanced 
through the construction and operation of life sciences manufacturing 
facilities in the State.  

(6) A Life Sciences Revenue Bond Authority to help finance 
bioprocessing development facilities and bioprocessing manufacturing 
facilities addresses a critical need for companies that are formulating 
products, conducting field and clinical trials, and engaging in the 
production of new products.  
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(7) It is in the interest of the people of North Carolina that the State take 
steps to encourage the development of these facilities in the State and 
that the State seek to achieve a position of national leadership and 
innovation in the field of bioprocess manufacturing by facilitating the 
construction of economically sound and sustainable facilities in the 
State. 

"§ 159D-66.  Definitions. 
The following definitions apply in this Article: 

(1) Authority. – The Life Sciences Revenue Bond Authority. 
(2) Board. – The Board of Directors of the Authority. 

"§ 159D-67.  Creation and purposes of Life Sciences Revenue Bond Authority. 
(a) Creation. – The Life Sciences Revenue Bond Authority is created within the 

Department of State Treasurer for organizational and budgetary purposes only. The 
Authority shall be governed by a Board of Directors. The Board of Directors is 
authorized to administer the Authority independently in accordance with the 
requirements of this Article. 

(b) Purposes. – The Authority has the following purposes: 
(1) To examine alternatives for enhancing North Carolina's construction 

financing infrastructure for life sciences manufacturing facilities by 
credit enhancement vehicles such as revenue bonds. 

(2) To establish proposed guidelines for the deployment, oversight, 
promotion, monitoring, and management of these credit enhancement 
vehicles. 

(3) To identify prospective life sciences enterprises that might benefit 
from the establishment of credit enhancement vehicles. 

(4) To advise and make recommendations to the General Assembly 
regarding further legislation to achieve the goals of the Authority. 

(5) To serve as the central life sciences revenue bond policy planning 
body in the State through collaboration and coordination with State, 
regional, local agencies, The University of North Carolina System, the 
North Carolina Biotechnology Center, the State Treasurer, and private 
entities in order to develop and foster a life sciences credit 
enhancement infrastructure for the benefit of the citizens of North 
Carolina. 

"§ 159D-68.  Board of Directors. 
(a) Members. – The Board of Directors consists of seven voting members, as 

follows: 
(1) Two members appointed by the Governor. 
(2) Two members appointed by the General Assembly upon the 

recommendation of the President Pro Tempore of the Senate in 
accordance with G.S. 120-121. 

(3) Two members appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121. 

(4) The State Treasurer of North Carolina or the Treasurer's designee. 
(b) Terms. – The initial terms of office begin on the date of appointment and 

expire on June 30, 2005. Board members appointed for subsequent terms shall serve 
terms of three years. Board members may serve up to two full consecutive three-year 
terms. All members of the Board shall remain in office until their successors are 
appointed and qualify. 

(c) Vacancies. – A vacancy in an appointment made by the Governor shall be 
filled by the Governor for the remainder of the term. A vacancy in an appointment made 
by the General Assembly shall be filled in accordance with G.S. 120-122 for the 
remainder of the term. A person appointed to fill a vacancy must qualify in the same 
manner as a person appointed for a full term. 
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(d) Chair. – The members of the Board shall elect a Chair from among their 
members. The Chair shall serve in that position at the pleasure of the Board. 
"§ 159D-69.  Powers and duties of Authority. 

(a) Powers. – The Authority has all of the powers necessary or convenient to 
carry out this Article, including the following powers: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules and policies in connection with the 
performance of its functions and duties.  

(2) To adopt and modify an official seal.  
(3) To maintain an office at any place within the State as it may 

determine. 
(4) To apply for, accept, and utilize grants, contributions, and 

appropriations in order to carry out its duties as provided in this 
Article. 

(5) To employ, contract with, direct, and supervise all personnel and 
consultants and to enter into other contracts as necessary to accomplish 
the purposes of this Article, within the resources available to the 
Authority for that purpose.  

(6) To review and recommend changes in laws, rules, programs, and 
policies of the State and its agencies and subdivisions to further the 
enhancement of the life sciences construction financing infrastructure 
within the State. 

(b) Duties. – The Authority has the following duties: 
(1) To establish an organizational structure and operational procedures to 

administer the Authority's programs.  
(2) To examine various alternatives for encouraging the expansion of 

North Carolina's life sciences manufacturing industry by the use of 
credit enhancement vehicles such as revenue bonds and otherwise. 

(3) To establish proposed guidelines for the deployment, oversight, 
promotion, monitoring, and management of these credit enhancement 
vehicles. 

(4) To collaborate and coordinate with State, regional, and local agencies, 
The University of North Carolina System, the North Carolina 
Biotechnology Center, the State Treasurer, and private entities in order 
to develop and foster a life sciences credit enhancement infrastructure 
for the benefit of the citizens of North Carolina. 

(5) To develop the detailed procedures that could be employed to identify 
and qualify applicants for credit enhancement programs, including 
procedures to evaluate the scientific, business, and financial 
qualifications of these applicants.  

(6) To receive and process test or pro forma applications from potential 
applicants for credit enhancement programs to demonstrate the need 
for the programs and to assess and collect fees from the potential 
applicants to cover the costs of processing and reviewing the 
applications." 

SECTION 7.2.  The Life Sciences Revenue Bond Authority created in this 
part shall provide a written report to the General Assembly by May 1, 2004, setting 
forth its findings regarding the steps required to encourage and foster the expansion of 
the North Carolina life sciences manufacturing industry, including proposed legislation 
if considered appropriate by the Authority. 

SECTION 7.3.  Nothing in this part requires the General Assembly to 
appropriate funds to implement it. 

- App. 75 -



Page 16 Session Law 2003-435 House Bill 2 

SECTION 7.4.  This part is effective when it becomes law. 
In the General Assembly read three times and ratified this the 10th day of 

December, 2003. 
 
 
 s/  Beverly E. Perdue 
  President of the Senate 
 
 
 s/  James B. Black 
  Speaker of the House of Representatives 
 
 
 s/  Michael F. Easley 
  Governor 
 
 
Approved 11:39 a.m. this 16th day of December, 2003 
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Black's Law Dictionary (11th ed. 2019), allow

ALLOW

Bryan A. Garner, Editor in Chief

Preface | Guide | Legal Maxims | Bibliography
allow vb. (14c)  1. To put no obstacle in the way of; to suffer to exist or occur; to tolerate <she
allowed the neighbor's children to play on her lawn>. 2. To give consent to; to approve <the
appellate court allowed the writ of error>. 3. To concede or admit; to acknowledge <will you allow
that you were present on the evening of June 21?>. 4. To recognize as a right or privilege; to accord
as a legal entitlement <the law allows it> <they allowed their children $20 a week>. 5. To permit
to (oneself) by way of indulgence <allows herself no childish fripperies>. 6. To assign (money,
time, etc.) for a particular purpose <allow an extra hour for negotiating the heavy traffic>. 7. To
make allowance or provision for; to take into account <we should allow much on account of his
lack of education>. 8. To grant by addition or subtraction; esp., to abate or deduct <allow $150
off the rent for leaky plumbing>. 9. To grant permission; to permit <to allow each student one
absence>. 10. To assert, declare, say, or opine; esp., by mental assertion, to mean, intend, or think
<privately, he allowed that he might bear some of the blame>. 11. In an intransitive sense, to make
abatement or concession <allow for extra time spent>.

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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allo 

can represent the phoneme /f/. 3. Writing, esp. a signature, 
made by one person for another. 

alelomeer*ism (2-lom/9-riz’am) 7. Consistency in crystalline 
form with variation in chemical composition. — alelom/ ere 
ous adj. . 

alelomeestry (o-lém/i-tré) 2. The study of the change in pro- 
portion of various parts of an organism as a consequence of 
rowth. ~ al/losmet/ric (4l’a-mét/ rik) adj. 

alelormorph! (4l/a-mérf’) 7. See paramorph. ~ al’loemor?- 
phic adj. — al/loemor’ phism x. 

aleloemorph? (al/a-mérf’) ». Any of the variant forms of a 
morpheme. [ALLO- + MmorrH(emg).} —al/loemor/ phic adj. 
-al/loemor’ phism 1. 

al*loenym (4l’o-nim’) 2. The name of a person, usu. histori- 
cal, assumed by a writer. [Fr. allonyme: Gk. allos, other; see 
auo- + Gk. onoma, name; see né-men-*.] —alelon/ye 
mous (o-l6n/a-mas) adj. — alelon’y*mousely adv. 

alelospath (4l/a-path’) also alelopsasthist (2-l6p/a-thist) x. 
One who practices or advocates allopathy. 

al*lopsacthy (a-lép/o-thé) ». A method of treating disease 

with remedies causing effects different from those of the dis- 
ease itself. —al/lo*path/ic (al’a-path/ik) adj. —al’lo« 
path’ iscalely adv. 

al*loepateric (4]’o-pat! rik) adj. Ecol. Occurring in separate, 
nonoverlapping geographic areas, esp. when unable to cross- 
breed because of the separation. [atto-~ + Gk. patra, father- 
land (< patér, father; see pater-*) + -1c.] —al/loepat?ri- 
calely adv. — alelop/astry (2-ldp/a-tré) x. 

aleloephane (al/o-fan’) x. An amorphous translucent mineral, 
essentially hydrous aluminum silicate. [< Gk. allophanés, ap- 
pearing otherwise : allos, other; see atLo~ + phainesthai, to 
appear, passive of phainein, to show; see FANTASY.] , 

aleloephone (al/a-fon’) n. Ling. A predictable phonetic vari- 
ant of a phoneme. For example, the aspirated ¢ of top and the 
unaspirated ¢ of stop are allophones of the English phoneme 
‘tf. [ALLo- + PHoNE(ME).] — al/loe+phon/ic (-fon'ik) adj. 

alelo*pol*y*ploid (4l’s-pdl/é-ploid’) adj. Having three or 
more complete sets of chromosomes derived from different 
species. ~ alelo*pol/ ey*ploid’ . — al’lo+pol’y:ploi’dy x. 

al*loepusrienol (4l’6-pydor/a-ndl’, -ndl’, -nél’) ~. A drug, 
CsH4N4QO, used to treat gout because it promotes the excre- 
tion of uric acid. [atto- + purin(e) + -o12,] 

all-or-none (61/ar-niin’) adj. Characterized by either a com- 
plete response or a total lack of response or effect. 

all-or-notheing (61/ar-ntith’ing) adj. 1. Involving either com- 
plete success or failure, with no intermediate result. 2. Re- 
fusing to accept less than all demands; uncompromising, 

al*losstersic (al’o-stér/ik) adj. Of or involving molecular 
binding to an enzyme at a site other than the enzymatically 
active one, ~ al/loester?fecalely adv. —al+los/tersy (o- 
18s? ta-ré) x2. 

alslot (o-lét’) zr.v. -loteted, -loteting, -lots. 1. To parcel out; 
distribute or apportion: allot land. 2. To assign as a portion; 
allocate: allot time to each speaker. [ME alotten < OFr. alo- 
ter: a-, to (< Lat. ad-; see ap-) + fot, portion (of Gmc. 
orig.).] ~alslot/tea’ n. —al-lot/ter x. 

al-lot»ment (a-lét/mant) ». 1. The act of allotting. 2. Sorhe- 
thing allotted. 3. A portion of military pay regularly deducted 
and set aside, as for insurance. 

alsloetranse plant (41/6-trans’ plant’) zr.v. -plant+ed, -plant> 
ing, -plants. To transfer (an organ or body tissue) between 
two genetically different individuals of the same species. — x. 
i organ or tissue so transferred. — al/lo*trans‘plan-ta?- 
tlon x. 

alslortrope (Al’a-trap’) 2. A structurally differentiated form 
of an element that exhibits allotropy. [Back-formation < at- 
LoTropy,] 

al*lotero py (a-l6t/ ra-pé) 2. The existence, esp. in the solid 
State, of two or more crystalline or molecular structural forms 
of an element. — al/lo*trop/ic (al’a-trdp/ik, -trd/ pik), al’- 
lostrop!i+cal adj. — al/lotrop/ ically adv. 

all otetasva (41'a-ta!va, al’d-) adv. & adj. Mus. Ottava. [ital. 
call, at the + ottava, octave, ] 

all out adv. With every possible effort: worked all out. 
all-out (617 out’) adj, Using all available means or resources. 
all Over adv. 1. Over the whole area ot extent: embroidered all 

over. 2. Everywhere: searched all over. 3. Int all respects. 
all-o-ver also alleosver (6176/var) adj. Covering an entire sur- 

face: wallpaper with an all-over pattern. 
all-o-vers (6176 varz) pln. Informal. A feeling of great unease 

(Of extreme nervousness. 

W (a-lou!) v. -lowed, -lowsing, -lows. — tr. 1. To let do 
or happen; permit: We allow smoking only in restricted areas. 
a..To permit the presence of: No pets allowed. 3. To permit 

f0 have: allow oneself a treat. 4. To make provision for; as- 
Sign: Allow time for a break. 5. To plan for in case of need: 
alowed room for shrinkage. 6. To grant as a discount or in 
exchange: allowed me 20 dollars on my old word processor. 
«Chiefly Upper Southern U.S. a. To admit; grant: I allowed 

as now he was right. b. To suppose. ¢. To assert. — intr. 
1, To offer a possibility; admit: The poem allows of several 
iMlerpretations. 2. To take a possibility into account; make 

  

allowance. [ME allouen, to approve, permit < OF. allouer < 
Lat. allaudare, to praise {ad-, intensive pref.; see ap~ + lau- 
dare, to praise; see taup) and < Med.Lat. allocére, to assign; 
see aLLocaTe.] —al*low/a+ble adj. — al-low/aebly adv. 

al*loweance (s-lou/ans) 2. 1. The act of allowing. 2. An 
amount allowed or granted: a weekly allowance of two eggs. 
3. Something, such as money, given regularly or for a specific 
purpose: @ travel allowance. 4. A price reduction, esp. in ex- 
change for used merchandise: an allowance on an old car. 
5. A consideration for possibilities or modifying circumstanc- 
es: made allowances for rush-hour traffic. 6. An allowed dif- 
ference in dimension of closely mating machine parts. — tr.v. 
-anced, -anc*ing, -ancees. 1. To put on a fixed allowance. 
2. To dispense in fixed quantities; ration. 

alelow*edsly (2-lou/id-lé) adv. By general admission. 
aleloy (al’oi’, a-loi/) #. 1. A homogeneous mixture or solid 

solution of two or more metals, the atoms of one replacing or 
occupying interstitial positions between the atoms of the oth- 
er. 2, A mixture; an amalgam. 3, The relative degree of mix- 
ture with a base metal; fineness. 4. Something added that 
lowers value or purity. — tr.v. (a-loi’, al? oi’) -loyed, -loys 
ing, -loys. 1. To combine (metals) to form an alloy. 2. To 
combine; mix: idealism alloyed with skill. 3. To debase by 
adding an inferior element. [Alteration (influenced by Fr. aloi, 
alloy) of obsolete allay < ME alay < ONFr. allai < allayer, 
to alloy < Lat. alligdre, to bind : ad-, ad- + ligare, to bind; 
see leig-*.] 

all-purpose (6I/ pir’ pas) adj. Serving many purposes. 
all right adj. 1.a. In proper or satisfactory operational or work- 

ing order: Were the tires all right? b. all-right (6lf rit’). In- 
formal. Satisfactory; good: an all-right movie. 2. Correct. 
3. Average; mediocre: The show was just all right, not great. 
4, Uninjured; safe. 5. Fairly healthy; well: I feel all right. 
—adv. 1. Satisfactorily; adequately: did all right. 2. Very 
well; yes. Used as a reply to a question or to introduce a 
declaration: Will you join us? All right. All right, here’s the 
plan. 3, Without a doubt: Iz’s cold, all right. 

Usage Note: All right, usually pronounced as if it were a 
single word, probably should have followed the same ortho- 
graphic development as already and altogether. But despite its 
use by a number of reputable authors, the spelling alright has 
never been accepted as a standard variant. 

all-round (41/round’} adj. Var. of all-around. 
All Saints’ Day (sants) ”. November 1, the day on which a 

Christian feast honoring all the saints is observed. 
All Souls’ Day (sdlz) . Rom. Cath. Ch. November 2, when 

special prayers are offered for souls in purgatory. 
all¢spice (61/spis’) . 1. A tropical American evergreen tree 

(Pimenta dioica) having opposite simple leaves and small 
white flowers clustered in cymes. 2. The dried, nearly ripe 
berries of this plant used as a spice, esp. in baking. 

all-star (dl! star’) adj. Made up wholly of star performers. 
-~n. Sports. One chosen for a team of star players. 

all the same adv. Nevertheless: I was ill but went all the same. 
all-time (61/tim?) adj. Exceeding all others up to the present. 
all told adv. Counting everything; in all. 
alslude (2-ldod’) inzr.v. -lud*ed, -lud+ing, -ludes. To make an 

indirect reference. (Lat. alluidere, to play with : ad-, ad- + 
ludere, to play (< lidus, game; see leid-*).] 

Usage Note: Allude and allusion are often used where 
the more general terms refer and reference would be prefer- 
able. Allude and allusion apply to indirect references in which 
the source is not specifically identified: “Well, we'll always 
have Paris,” be told the travel agent, in an allusion to Casa- 
blanca. Refer and reference, unless qualified, usually imply 
specific mention of a source: I will refer to Hamlet for my 
conclusion: As Polonius says, “Though this be madness, yet 
there is method in’t.” See Usage Note at refer. 

alelure (a-lo0r’) v. -lured, -lureing, -lures. — zr. To attract 
with something desirable; entice: Promises allure the unwary. 
— intr. To be highly, often subtly attractive. — 2. The power 
to attract; enticement. [ME aluren < OFr. alurer: a-, to (< 
Lat. ad-; see av-) + loirre, bait (of Gmc. orig.).] —al+ ture? - 
ment ». —alelur/er 2, —alelur/ingsly adv. 

aleluesion (2-lo0/zhan) 7. 1. The act of alluding; indirect ref- 
erence: The candidate criticized them by allusion. 2. An in- 
stance of indirect reference. See Usage Note at allude. [LLat. 
allusiG, allasion-, a playing with < Lat. allisus, p.part. of 
alladere, to play with. See at.upe.] 

als lus sive (9-l60/siv) adj. Characterized by indirect references. 
—al+lu/ sively adv. — al-lu/sivesness n. 

aleluevieal (9-100! vé-al) adj. Of, relating to, ot found in allu- 
vium: alluvial soil; alluvial gold. 

alluvial fan v. A fan-shaped accumulation of alluvium depos- 
ited at the mouth of a ravine or at the juncture of a tributary 
stream with the main stream. 

aleluevieon (a-loo’vé-an) 1. 1. See alluvium. 2. The flow of 
water against a shore or bank. 3. Inundation by water; flood. 
4. Law. The increasing of land area along a shore by depos- 
ited alluvium or water recession, [Lat. alluvid, alluvion- < 
alluere, to wash against : ad-, ad- + -luere, to wash; see 
leu(a)-*.] 

37 

allomerism 

alluvion 

  

  

  

allium 
Nodding wild onion 

Allium cernuum 

  

alispice 
Pimenta dioica 

AE AT 

a pat oi boy 
4 pay ou out 
ar care 6 td0k 
a father 6d boot 
é pet a cut 
é be dr urge 
T pit th thin 
i pie th this 
it pier = hw which 
6 pet —_zh vision 
6 toe 3 about, 
6 paw item 

Stress marks: 

” (primary); 
’ (secondary), as in 
dictionary (dik /sha-nér/é)     
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ALLOWANCE, Black's Law Dictionary (7th ed. 1999)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

Black's Law Dictionary (7th ed. 1999), allowance

ALLOWANCE

Bryan A. Garner, Editor in Chief

Preface | Guide | Legal Maxims
allowance  1. A share or portion, esp. of money that is assigned or granted.
- backhaul allowance A price discount given to customers who get their goods from a seller's
warehouse as a reflection of the seller's freight-cost savings.
- family allowance A portion of a decedent's estate set aside by statute for a surviving spouse,
children, or parents, regardless of any testamentary disposition or competing claims.
- gratuitous allowance A pension voluntarily granted by a public entity. • The gratuitous (rather
than contractual) nature of this type of allowance gives the pensioner no vested rights in the
allowance.
- spousal allowance A portion of a decedent's estate set aside by statute for a surviving spouse,
regardless of any testamentary disposition or competing claims. • This allowance is superior to the
claims of general creditors. In some states, it is even preferred to the expenses of administration,
funeral, and last illness of the spouse. — Also termed widow's allowance; widower's allowance.
2. The sum awarded by a court to a fiduciary as payment for services. 3. A deduction.
- depletion allowance A tax deduction for the owners of oil, gas, mineral, or timber resources
corresponding to the reduced value of the property resulting from the removal of the resource.

Westlaw. © 1999 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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IN THE NORTH CAROLINA GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
IN THE BUSINESS COURT

* * * * * * * * * * * * * * * * * * * *
PHILIP MORRIS USA, INC.,

Petitioner,

versus

NORTH CAROLINA DEPARTMENT OF
REVENUE,

Respondent.

Wake County
21 CVS 16006

* * * * * * * * * * * * * * * * * * * *

TRANSCRIPT, Volume 1 of 1

(Pages: 1 through 81)

Thursday, August 4, 2022

* * * * * * * * * * * * * * * * * * * *

August 4, 2022, Special Session

The Honorable Julianna Theall Earp

Special Superior Court Judge Presiding

Hearing on Petition for Judicial Review

APPEARANCES:

Kay Miller Hobart, Esq.
Dylan Z. Ray, Esq.
Parker Poe Adams & Bernstein, L.L.P.
Raleigh, North Carolina
on behalf of the Petitioner

Perry J. Pelaez
Special Deputy Attorney General
Revenue Section
North Carolina Department of Justice
Raleigh, North Carolina
on behalf of the Respondent

Reported by: Rebecca R. LeClair, CVR-M
Official Court Reporter, Rover
Post Office Box 2448
Raleigh, North Carolina 27602

No. 62P23
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Argument by Ms. Hobart Volume 1 of 1

There was discussion about the special session

before it was announced by the governor on the 8th, and

Senator Kerr, whose district includes tobacco growers in

east -- eastern Carolina, said about the special session, "I

personally want to get some commitments about buying

domestic tobacco," calling it a "must."  And then Governor

Easley issued the proclamation on December 8th, was very

clearly designated as a special session on economic

incentives.

As I said, House and Senate convened at four

o'clock.  And it is important to understand there were

two -- there were two bills introduced at -- relevant to our

purposes.  There were, you know, others, but House Bill 2

and Senate Bill 4.  And it's important to remember that the

vehicle through which the legislation was ultimately enacted

was House Bill 2.  And I so I want to walk through how House

Bill 2 traveled through the two chambers.

As introduced, House Bill 2 extended the sunset,

but it made no other changes to the statute.  The bill was

referred to House Finance, and in House Finance, the

committee made a number of amendments relevant to the

statute that we have under consideration today.  The ports

requirement was added by Representative McComas, who happens

to hail from Wilmington, and the -- the base year was

changed from 1998 to 2003.  The base-year change was

Reported by: Rebecca R. LeClair, CVR-M Philip Morris USA v. NC Dept. of Revenue
Official Court Reporter, Rover Thursday, August 4, 2022
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important to the industry because, as I mentioned, tobacco

consumption was declining, and therefore, the 2003 base year

was very favorable, because you were starting with a lower

number, if you will.  Those were the two changes in House

Finance.

The bill then went to House Appropriations, and

then back to the full House for a vote on the bill, House

Bill 2 as amended.  The full House voted on the bill at 9:51

p.m. that evening.  At 10:22 p.m., House Bill 2 as approved

by the House was sent over to the Senate for its

consideration.

At this point in time, the language in dispute had

not made an appearance.  So it's about 10:30 at night, and

the language in question has not been considered, debated,

discussed.  It was during the Senate's consideration of

House Bill 2 that Senator Kerr introduced Senate Amendment

Number 1.  And what Senator Kerr's amendment did was to

allow a successor in business to claim the credit.  And

that's where the six-million-dollar language first appears,

in connection with that amendment.

Mr. Sands and Mr. Rainey were in the Senate when

they debated.  Senator Kerr's amendment, there was no

discussion of the six million dollars.  Instead, Senator

Kerr explained rather colorfully that to satisfy the ports

requirement, all a company would have to do would put one

Reported by: Rebecca R. LeClair, CVR-M Philip Morris USA v. NC Dept. of Revenue
Official Court Reporter, Rover Thursday, August 4, 2022
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carton of cigarettes in a rowboat and take that carton out

of a port, and as long as that was done, any cigarettes

exported qualified for the credit.  The Senate approved the

amendment just before midnight, at 11:58 p.m.  Thus, at

most, the Senate had less than an hour and a half to read,

review, understand, consider, and approve the language in

question.

At 12:40 in the morning, the Senate voted and

approved House Bill 2, and sent Senate Amendment Number 1 to

the House for its concurrence.  The time frame for the House

to consider this language was even more condensed.  The

House received the language in question no sooner than 12:40

in the morning, and concurred in the Senate amendment

shortly before one a.m., at 12:59 a.m.  Thus, the House had

nineteen minutes, nineteen minutes, to read, review,

reflect, discuss, debate, consider, and approve something

the Department is saying was a drastic change from existing

law.  Simply does not make any sense, Your Honor.  And as

the Supreme Court explained in the King case, rushed

legislation and a limited opportunity for debate and

discussion are factors that can lead to inartful drafting.

And, Your Honor, given this context, given this

timeline, we believe that that is the best and the only

logical explanation for that language.  It was -- it was

adopted in connection with the "successor in business"

Reported by: Rebecca R. LeClair, CVR-M Philip Morris USA v. NC Dept. of Revenue
Official Court Reporter, Rover Thursday, August 4, 2022
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North Carolina Department of Revenue | 
Cigaretle Export Credits 

Processed during Calendar Year 2008 

  

  

Credits Taken Export Volume 
Taxpayer ($) (mil cigarettes) 

Philip Morris USA, Inc, 12,000,000 * 

Total | 12,000,000 

Source: Policy Analysis and Statistics Division, North Carolina Department of Revenue 

Procedural Note: Amount for the taxpayer reflects credits taken in multiple years. Export volumes are 
those with respect to which credits were taken, Actual export volumes were well above those levels and 
resulted in the generation of credits above the $6 million cap, These excess credits are available to be 
taken in future years. 

* This taxpayer did not provide the required information. 

  

4/29/2009 Page | of |
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