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STATEMENT OF ORGANIZATION

Petitioner-Appellant, Durham Green Flea Market, appeils from the 9 June
2023 Judgment entered by the Honorable Judge James E. Hardin, Jr. from the 23
May 2023 session of Durham County Civil Superior Court. Plaintiff, Durham Green
Flea Market, filed and served written Notice of Appeal to the North Carolina Court?
of Appeals on 30 June 2023.

This Record on Appeal was filed with the Court of the North Carolina Court of
Appeals on the 20th day of March 2024, and docketed on the 20th day March

2024.



STATEMENT OF JURISDICTION
This action was originally commenced by the filing of a Petition of Writ of

Certiorari on 27 October 2022,
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7
DURHAM GREEN FLEA MARKET, igxy}J
L.L.C., IR (S A
PETITIONER, ) PETITION FOR WRIT OF

v, ) CERTIORARI
)
CITY OF DURHAM, )
RESPONDENT. )

NOW COMES Petitioner, Durham Green Flea Market, L.L.C,
{hereinafter "“Durham Green Flea Market”), herein by and through
their attorney, Robert T. Perry, petitioning the Court, pursuant
to NCGS § 160D-1402 {appeals in the nature of certiorari), alleging

and saying that:

Petitioner, Durham Green Flea Market, 1is a domestic
corporation organized under the laws of the State of North
Carolina, doing business in the State of North Carclina, and with
its principal place of business located at 1600 E. Pettigrew Street
in Durham, North Carolina.

2.

Upon information and belief, Respondent, City of Durham, is
a municipal corporation, chartered under the laws and constitution
of the State of North Carolina. The City of Durham is responsible
for the protection and procedures carried out by their agents,

servants, and employees.




On February 18, 2020, a Notice of Violation from the Durham
City-County Board of Adjustments, a decision-making board of
Respondent, City of Durham, dated February 10, 2020 was received
by Petitioner. The Notlce of Violation alleged Petitioner violated
Durham Unified Development Ordinance, Section 3.7.2,
Applicability, Site Plan and 15.1.2 Violation.

4.

On March 6, 2020, Petitioner filed a Notice of Appeal to
appeal the February 10, 2020 Notice of Violation issued. In said
Notice of Appeal, Petitioner reguested for a hearing concerning
the appeal and for the alleged viclation to be held in abatement.

5.

On September 22, 2020, a virtual hearing was held via %Zoom to
appeal the administrative decision to issue a Notice of Violation
to Petitioner. There, Petitioner, by and through its attorney,
requested an in-person hearing pursuant to their Constitutional
right,

6,
On June 21, 2022, an in-person hearing was held to appeal
the administrative decision to issue a Notice of Violation to

Petitioner.




7.
Following the hearing, the Board of Adjustment of the City of
Durham ruled to deny Petitioner’s appeal with a vote of 6-1,
8.
The original Order denying Petitioner’s appeal was mailed to
Plaintiff in August 2022. Thereafter, a new Order denying
Petitioner’s appeal was emailed to Plaintiff in September of 2022,

First Assignment of Error: Notice of Violation was Prematurely
Issued

9.

Petitioner re-alleges and incorporates the allegations of the
preceding paragraphs 1 through 8 above herein by reference as if
fully set forth below.

10.

“Where the 1language of a(n oxdinance] is <¢lear and
unambiguous, there is no room for judicial construction(,) and the
courts must give (the ordinance) its plain and definite meaning,
and are without power to interpolate, or superimpose, provisions
and limitations not contained therein.” Lipinski v, Town of
Summerfield, 230 N.C. App. 305, 309, 750 S.E.2d 46, 49 (2013).

11,

15.2.1 provides, “(wjhen a violation is discovered, and is
not remedied through informal means, written notice of the

violation shall be given.”




12,

Upon information and belief, the plain and definite meaning
of 15.2.1 required the Durham City-County Board of Adjustment to
make informal efforts to notify Petitioner of the alleged violation
prior to the issuance of the formal written Notice of Violation

received by Petitioner on February 18, 2020.

130

Upon information and belief, the Durham City-County Board of
Adjustment did not attempt to contact Petitioner prior to the
issuance of the formal written Notice of Violation as required

under statute.
14.
Consequently, Petitioner was not afforded the opportunity to
prevent the issuance of a formal Notice of Violation,
15.
Therefore, the Notice for Violation issued by the Durham
City-County Board of Adjustment was premature.

Second Assignment of Error: Notice of Violation was Facially
Defective

la.

Petitioner re-alleges and incorporates the allegations of the
preceding paragraphs 1 through 15 above herein by reference as if

fully set forth below.



17.

Section 15.2.1 of the Durham Unified Development Ordinance
plainly states “the notice shall include a description of the
violation and its location(.]”

18.

The formal written Notice of violation received by Petitioner
on February 18, 2020, did not detail the alleged violations
committed and the specific remedies afforded to Petitioner.

19.

The formal written Notice of Violation received by Petitioner
on Pebruary 18, 2020, abruptly states “Violation: Failure to comply
with an approved site plan,” without listing the ways Petitioner

allegedly failed to comply with the approved site plan.

20.

Therefore, the Notice of Violation received by Petitioner on
February 18, 2020, was facially defective.

Third Assignment of Error: Notice of Violation was Issued
Discriminatorily

21.

Petitioner re-alleges and incorporates the allegations of the
preceding paragraphs 1 through 20 above herein by reference as if

fully set forth below.
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22.
Upon information and belief, the Durham City-County Board of
Adjustment’s decision to issue a notice of violation was done in

a discriminatory manner.

23.

Petitioner received discriminatory treatment from the Durham
City-County Board of Adjustment due to the differential process of
notifying Petitioners of a potential violation in comparison with

other local businesses.
24,

Upon information and belief, the Durham City-County Board of
Adjustment in similar circumstances have complied with ordinance
provisions and provided informal notices to other property owners

in the City of Durham.

25.
Upon information and belief, the Durham City-~County Board of
Adjustment has been put on notice of other site plan violations in
the area; yet, have made no efforts to require said property owners

to conform with a site plan.
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26.
Upon information and belief, the Durham City-County Board of
Adjustment has allowed other property owners in the area and City

to operate without a site plan at all.

27.

Upon information and belief, owners of properties on
Pettigrew Street, Sowell Street, and Amber Street have abandoned
and dilapidated houses and buildings; yet, the Durham City~County
Board of Adjustment has failed to cite the owners for violations

of the City Ordinance.

28,

Therefore, the Durham City-County Board of Adjustment’s decision
to issue a notice of violation to Petitioner was discriminatory
and unfairly targeted Petitioner.

29,

Petitioner, Durham Green Flea Market, requests a stay of
executlen and enforcement of the decision of the quasi-judicial
board pending Superior Court review.

CLAIMS FOR RELIEF

WHEREFORE, the Petitioner respectfully prays the following relief:
1. A writ of certiorari be issued and directed to the City
of Durham, commanding it to certify fully to this court,

at a specified time and place, the record of proceedings
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below regarding Petitioner’s appeal of the Durham City-
County Board of Adjustment’s issuance of a Notice of
Violation to Petitioner.

The judge in this matter enter an order reversing the
decision of the Durham City-County Board of Adjustment
finding Petitioner in violation of Sections 3.7.2, and

15.1.2 of the Durham Unified Development Ordinance.

. The judge in this matter grant petitioner an extended

period to amend the previous site plan submitted to comply

with the city’s regulations.

. The judge in this matter allow Petitioner to correct minor

violations without the reissuance of violations or
further penalty.

Petitioner have and recover reasonable costs,
disbursements, and expenses associated with this appeal
and previous appeals.

The costs of this action be taxed against Respondent.
Petitioner’s attorneys’ fees and costs be taxed against
the City Respondent pursuant to Section 6-21.7 of the

North Carolina General Statutes.

. Such other and further relief as the Court deems just and

proper,
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I

DURHAM GREEN FLEA MARKET
PETIRIONER,. .. W{ "™ “REQUEST FOR STAY OF

v. ENFORCEMENT

CITY OF DURHAM,

)
)
)
RESPONDENT., )

Pursuant to § 160D-1402{e} and § 160D-405, Plaintiff, Durham
Green Flea Market, hereby requests the Court stay the enforcement
of the decision of the Durham City-County Board of Adjustment. In
support of said request, Petitioner shows the following:

1. The Durham City-County Board of Adjustment issued a notice of
violation to Petitioner on or about February 10, 2020 giving
thirty (30) days from receipt of said notice to remedy the
alleged violation. Said notice of violation states Petitioner
is subject to the imposition of civil penalties in an amount
up to $500.00 per day for each day the violation exists after
the deadline.

2. Petitioner received the notice of violation on February 18,
2020.

3. Thereafter, Petitioner filed as notice of appeal on March 6.
Petitioner’s appeal was heard and subsequently denied on June
28, 2022. The original Order denying Petitioner’s appeal was

mailed to Plaintiff in August 2022. Thereafter, a new Order
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denying Petitioner’s appeal was emailed to Plaintiff in

September of 2022,

. Petitioner filed a petition for writ of certiorari on the 27th

day of Octcber,

Enforcement of the decision of the Durham City-County Board
of Adjustment will cause Petitioner financial hardship if
Respondent and/or the Durham City-County Board of Adjustment
levies civil penalties in an amount up to $500.00 per day for

each day the violation exists after the deadline.

. Furthermore, in balancing the equities related to both

parties, the relative harm to Petitioner is great, but the
harm to Respondent and/or the Durham City-County Board of
Adjustment in postponing the enforcement of civil penalties
until a decision by this Court is made is minimal.
Petitioner respectfully requests expedited consideration of
this request.

Wherefore, Petitioner respectfully requests the Court stay

enforcement of the decision of the Durham City-County Board of

Adjustment pursuant to § 160D-1402(e} and § 160D-405 until a

final adjudication of the above referenced case.

This the 27% day of October, 2022,
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RoWw&rt T. ry

N.C. StateBar #11051

PERRY, PERRY & PERRY, P.A,
Attorneys for Petitioner

601 Fayetteville Street, Suite 300
Post Office Drawer 2051

Durham, North Carolina 27701
Telephone: (0919) 6B3-8685
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the REQUEST
FOR STAY OF ENFORCEMENT by Email transmission addressed to:

Elaine OfNeal

Mayor of the City of Durham

101 City Hall Plaza

Durham, NC 27701

Email: Elaine.O'’NealBdurhamnc.gov
Respondent City of Durham

This the 27th day of October, 2022,
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This the 27th day of October, 2022.

RobéFt #7 Pefiy

N.C. State r #11051

PERRY, PERRY & PERRY, P.A.
Attorneys for Petitioner

601 Fayetteville Street, Suite 300
Post QOffice Drawer 2051

Durham, North Carolina 27701

Telephone: (919) 683-8685
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the PETITION
FOR WRIT OF CERTIORARI by Email transmission addressed to:

Elaine O’Neal

Mayor of the City of Durham

101 City Hall Plaza

Durham, NC 27701

fmail: Elaine.O'Neal@durhamnc.gov
Respondent City of Durham

This the 27th day of October, 2022.

Réfert €. Perry, Esq.
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Vo . )"t N
DURHAM GREEN FLEA MARKET mm

PETTTTONER, )"~ WRIT OF CERTIORARI
v.

)

)

CITY OF DURHAM, 3
RESPONDENT. )

Having received the Petition for Writ of Certiorari filed by
Petitioner on October 27, 2022, and finding the same was properly
filed pursuant to Sections 1-269 and 160D-1402 of the North
Carolina General Statutes, the undersigned hereby grants said
Petition and issues this Writ., Respondent City of Durham shall
prepare and certify to the Court the record of the proceedings of
the Durham City-County Board of Adjustment’s denying Petitioner’s
appeal, including either a recording or transcript of the June 22,

2022 Board of Adjustment hearing by the 15th day of November, 2022.

This the ‘2. | day of October, 2022.

1

erk of Court j }&‘3#%7*:)



-20 -

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the WRIT OF
CERTIORARYI by Email transmission addressed to:

Elaine ©'Neal

Mayor of the City of Durham

101 City Hall Plaza

Durham, NC 27701

Email: Elaine.O'Neal@durhamnc.gov

Respondent City of Durham

Rg'efl‘. Perry, Esq.

This the 27th day of October, 2022.
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LLC., BY )y <
)
Petitioner, )
) MOTION TO DISMISS
V. ) N.C. Rule of Civ, Pro. 12(b)(2) and (5)
)
CITY OF DURHAM )
)
Respondent, )
)

NOW COMES Defendant City of Durham (hereinafter “Respondent”), by and
through undersigned counsel, and moves for dismissal of this matter in its entirety pursuant
to Rule 12(b)(2) and (5) of the North Carolina Rules of Civil Procedure. Petitioner filed its
Petition for Writ of Certiorari, pursuant to N.C. Gen. Stat, § 160DD-1402, on October 27, 2022,
To date, Petitioner has not served Respondent with the petition and writ in accordance with
the requirements of N.C, Gen. Stat. 160D-1402(e).

WHEREFORE, Respondent respectfully prays the Court for an Order dismissing this
Petition pursuant to Rule 12(b)2) and (5) of the North Carolina Rules of Civil Procedure,

This the 15" day of November, 2022.

2-, - v
. P o
By: M*%Q‘ C"— %%}
Donald T. O’Toole (N.C.S.B #29369) "
Senior Deputy City Attorney
City of Dutham
101 City Hall Plaza
Durham, North Carolina 27701

Phone: (919) 354-2752
Email: donald.o’toole@durhamnc.gov

Attorney for Respondent
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CERTIFICATE OF SERVICE
1, do hereby certify that the foregoing Motion was served on all counsel of record, as

permitted by Rule 5 of the North Carolina Rules of Civil Procedure. The names and address of

the attorney setved appears below.

Robert T. Penry

Perry, Perry & Perry, P.A.

601 Fayetteville Street, Suite 300
P.O. Drawer 2051

Durham, NC 27701

Attomeys for Petitioner

This the 15% day of November, 2022,

By: g.;.ﬁ ,g WA@S? M
Donald T. O'Toole (N.C.S.B. #29369)

Senior Deputy City Attorney

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701

Phone: (919) 354-2752

Email: donald.otoole@durhamnc.gov

Attorney for Respondent
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF DURHAM . 1 |q, o JUPERIOR COURT DIVISION
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DURHAM GREEN FLEAURNRREP., C.§-C.
”: <~

MOTION FOR EXTENSION OF TIME
(RULE 6(b), N.C.R.P.)

V.

CITY OF DURHAM

Respondent.

VVVUVV\-"‘—IJ
1

NOW COMES Respondent City of Durham (hereinafter “Respondent”), by and
through the undersigned counsel, pursuant to Rule 6{b) of the North Carolina Rules of Civil
Procedure, and respectfully moves the Court for an Order enlarging the time within which
Respondent may prepare and certify to the Court the record of the proceedings of the Durham
City-County Board of Adjustment’s denying Petitioner's appeal (“the Record”) in response
to the Writ of Certiorari, Respondent seeks a period of thirty days, up through and including
January 3, 2023.

In support of this Motion, Respondent shows that a copy of the Petition for Writ of
Certiorariand the Writ of Certiorari wasnot served on Respondent until November 30, 2022,
and that the time for filing the Record as specified in the Writ of Certiorari expired on
November 15, 2022, prior to service of the Writ of Certiorari on Respondent. Given that the
time for preparing the Record expired before Petitioner achieved service on Respondent,

Respondent seeks until January 3, 2023 to prepare and file the Record with the Court.
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WHEREFORE, Respondent respectfully prays the Court for an Order extending the

time within which Respondent may prepare and file the Record with the Court, up through

and including January 3, 2023,

This the ﬁ\[ of December, 2022,
N SRR G

Donald T. O'Toole (N C.S.B#29369)
Senior Deputy City Atiorney

101 City Hatl Plaza

Dutham, North Carolina 27701
Phone: (919) 354-2752

Email: donald.o’toole@durhamnc.gov

Attorney for Respondent
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CERTIFICATE OF SERVICE
I, do hereby certify that the foregoing or attached Motion and Order for Extension of Time
was served on all counsel of record, as permitted by Rule 5 of the North Carolina Rules of Civil

Procedure. The names and address of the attorney served appears below.

Robert P. Perry

PERRY, PERRY & PERRY, P.A.
601 Fayetteville Street, Ste. 300
Durham, NC 27701

Attorney for Petitioner

This the“___igay of December, 2022. .
. . -1 e ,
By: &F‘W é? ‘_<,::, 5:-@/

Donald T. O’ Toole (N.C.5.B.#29369}
Senior Deputy City Attorney

101 City Hall Plaza

Durham, North Carolina 27701
Phone: (919) 354.2752

Email: donald.otoole@durhamnc.gov

Attorney for Respondent
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URDEC-9 Al lb
STATE OF NORTH CAROLINA ENEBRAL COURT OF JUSTICE

COUNTY OF DURHAWURH AN CO ¢S UPB OOIZIZCCC:)\T}JSR;I;];);VISION

DURHAM GREEN FLE'.E MARKET "y
Petitioner, )
)
V. )
) ORDER FOR EXTENDING TIME
CITY OF DURHAM ) (RULE 6(b), N.C.R.P.)
Respondent. )
)

For good cause shown, it is ordered that the time for Respondent City of Durham to prepare,
and to file with the Counrt, the record of the proceedings of the Durham City-County Board
of Adjustment’s denying Petitioner's appeal, in response to Petitioner’s Petition for Writ
Certiorari and Writ of Certiorari, is extended to, and includes, the 3" of Januvary, 2023.
This the 9 day of December, 2022, / /
—— L TR P A |

M , Clerk of Superjor Cour
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i =)
stare oF Nortr caRotiia o 0 v omnERAL courT oF rusTICE

COUNTY OF DURHAM .« q: 1,5 SUPERIOR COURT DIVISION
w3 -3 A B8 pre No 22 CVs 3973

Ve THE RECORD
DURHAM BOARD OF ADJUSTMENT
CITY OF DURHAM BOA Case #2000022

Respondent,

)
)
)
)
)
).
)
)

Pursuant to the Writ issued by the Court, and N.C. Gen. Stat. § 160D-1402,
Respondent files the attached Record in Durham Board of Adjustment case B2000022.

i ‘q'/._
This the .X*"day of January, 2023.

By, &l ootapalds CJ{sx&_
Donald T. O’Toole (N.C.S.B#29369) ’
Seniot Deputy City Attorney
101 City Hall Plaza
Durham, North Carolina 27701
Phone; (919) 354-2752
Email: donald.o’toole@durhamnc.goy

Attorney for Respondent
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CERTIFICATE OF SERVICE
1, do hereby certify that the foregoing was served on all counsel of record, as permitted by
Rule 5 of the North Carolina Rules of Civil Procedure. The names and address of the attorney

served appears betow.

Robert P. Penry

PERRY, PERRY & PERRY, P.A.
601 Fayetteville Street, Ste. 300
Durham, NC 27701

Attorney for Petitioner

This the 25y of January, 2023,

By: (c_C-‘fm r-r:nCsz:z a’;ﬁ/\cf-r(’@
Donald T. O'Toole (N.C.S.B.#29369)

Senior Deputy City Attorney

101 City Hall Plaza

Durham, North Carolina 27701

Phone: (919) 354-2752

Email: donald.otoole@durhamne.gov

Attorney for Respondent
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CITY OF DURHAM | DURHAM COUNTY
Clty-County Planning Department
101 CITY HALL PLAZA | DURHAM, NC 27701
919.560.4137 | F 919,560.4641

DUR HAM
NOTICE OF VIOLATION COUNTY
RECEIVED FERB | 8 eudd
February 10, 2020 26164117 .
Certifled Mall
7014 21200001 2285 7659
Robert 7. Perry
Return Recelpt Reguested
Durham Green Flea Market LLC Copy Via First Class Mall

€601 Fayettevllle St, Suite 300
Durham, NC 27701

The following 20ning violation was observed during a recent fleld inspection:

Addrass: 1600 E. Pettigrew St Durham Tax Parcel I0#; 119005
Zoning: IL PIN #: 0831-18-42-0210
VIolatlon Failura to-comply with an approved slte plan (maoamsz

- . Tohbezortected 8§ npted bdign .. ..

Tha above condition constitutes a violation of the Durham Unified Development Ordinance,
Section 3.7.2, Applicabliity, Site Plan and 15.1.2 Violation (see attached).

Correction of thisviolatlen will require the violator to remove all alterations inconsistent
with the approved site plan within thirty (30} days of the recelpt of this notice.

This notice serves as a warning and explains what steps must be taken to comply with the
ordinance. If you do not contact us and begin the process to carrect this violation within the
time frame specified above, you are subject to the Imposition of civil penalties In an amount
up to $500.00 per day for each day the violation exists after the deadline, The Durham UDO
allows for the pursult of (a) prosecution of this violatien as a criminal misdemeanor, and (b)
Injunctive relief through the Ourham County Courts. Additionally, Section 15.2.2{A) of the
UDO allows a person charged with a viclatlon of the Zoning Code the right to appeal the
determination to the Durham Board of Adjustment withln 30 days from the date of recept of

this notlce.

Please note that If the same violation as noted above Is repeate d within the next two years,
the violation will be viewed as a continuation of this violation and may subject the violator to
¢ivll panatties without prior notification, as alfowed In Section 15.2,

If you notify me when you have corrected the violation | witl clase out this case. The best way

to reaat/ me is by emallatK;m Robests@OurhamiC.gov,

Kim~ erts,
Senlor Planner, Site Compllance Officer
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1600 € Pettigrew St, 01/17/20 by KFR

1600 E. Pettigrew Street, 01/17/20 by KER




-33.-

P

] i |
{ Egsii i '
TR VAN AN AN A
asa@%ﬁf‘,‘ﬁﬂ-& THE S AN NNl
' l ." Y .'_ B . [T~ e n, ] ‘.‘
' o 2 '-‘-.,— iy A ¥ A At N,

I

[
f i gi !Ii

{

i
P i

|
[T
.

i

Y
—
A -, ]
e
. Sy ol ey
F o
e e e
o S g ~——
mo
SR
T
Apand iyl
L ]
oy —r—:]
ARV
NONYIHOAN! 19370Nd =

i ¢
t
3 e
H ' A M@m‘mum&mguoﬂuw‘
0] 1] i DURHAL GEEI'.H!‘}M MAFKET = |w BOE PLAN
3 WL B0




1600 E Petligrew

E .} '* a.,

r— h@ J"n .c.s.'.




EXHIBIT
B




-36 -

[@:@ Application For Appeal
; A Prg-submitlal meeting Is nql required prior to submission
ESES | pURHAM
oiRiffim | COUNTY
City-County Development Sarvices Center

Planning 101 Gity Hall Piaza, Durham, NC 27707 | hifps:fids.durhampo,doy | 918-560-4137

Submittal: Applications are dus wilhin 30 days of recslpt of the decision belng appealed and are avallable
online at: : rhamne.qovi -apd- Application submittals must be made In-person to

the Cily Cletk’s Office, if In City's jurlsdiction, or the County Clerk's Office, i in the County’s Jurisdiction. Fees
ara due at time of submittal. ONLY COMPLETE APPLICATIONS CAN BE ACCEPTED,

Appeal applicalions are heard by the Board of Adjustment as a quasi-judiclal public hearlng. The application Is
a form of wrltten testimony and Is used to provide evidence. In addition ta the application materials, the applicant
may provide any olher wrilten, drawn or photographed malerial to support histher request and as permitied by
the Board of Adjusiment, Any such addilional material submittedwilibecome part of the application, and as such

cannot be returned,

Attendance at the heating Is requlred. Applicants may represent themselves or may be represented by someone

appropilate for quast-judiclal public hearings. The public heailng will afiow the applicant, proponenis, opponents and
anyone else the opportunily to speak and ask questions In regards fo the request.

An “Appeal of an Administralive Declsion” is permiited in accordance with Section 3.18, and an "Appeal of an
Interpretation of Zone Boundarles” is permilled in accordance with Sectlon 4.1.4, of the Unified Development

Ordinance (UDQ).

Action by the Board of Adjustment {Section 3,15,6A of the UDO): The Board of Adjusiment may revarse or
affirm (wholly or partly), or may modify the order, requirement, declsion, or determination appealed from, and
shall make any order, requirement, decision, or determinalion that in is oplnlon ought to be made in the case
hefore it. To thls end, the Board of Adjusiment shall have all the powers cf the officlal from whom the appeal is

taken. Declslons can be appeeled to Suparior Court within 30 days.

Rec'd by:

Case Number:

e %5 [

Completed application and responses: ORIGINAL signatures required m /
Fee: $695, payable to City of Durham or County of Dutham, as i
applicable

i [4

Supplemental material, as applicable:

Written Order or declslon being appealed
Cupy of Notice of Violatlon

Site plan or plot plan

Other documents

1 o e

Applicelion for Appsal
Form 1047, January 2020 Pageiof4
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Case ®

Pro

She Address: 1600 E. Pettigrew St | ] t sls (i acrs): 55

Zoning Districi(s) : L. PiN(s): 0831-18-42-0210

Zoning Overlay Districi(s): PID(s):

Development Tier: City [ County {JsBath

Name(s) (Print): Trans Perry and Robert Perry | Phone: Trans-916-308-7657, Robert-916-683-8685

Confac! Person: Trans: Peny and Robhert Perry | Emall: ranspery@gmall.com, roberl petryiaw@frontier.com

£ 27 7- 220

Owner éignature - r Date

Neme(s): Trans Perry and Robest Perry

Contect Person: Robert T, Perry . Pf\éﬁ;-:919-683;8685. I
Address: 6011 Fayetleville St., Suite 300 Fax:919-688-7930
ctiyrstaterzIP: Durham, NC 27701 Emal: robert. perrylaw@frontier.com

i certify that ali of the information presented by ma In this application Ia accurate to the best of my
knowledge, Information, and bellef,

el 2. P 20

Appliéant Signature 7 ' Date

Contact Person's Mailing Address: Phone:

Address: Fax:

City/StatefZIP: Emall.
Applicalion for Appeal

Form 1047, Janvary 2020 Pago 2ol 4
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Case #

S0251

, Trans Perry and Robert T.

PerryJ wish to appeal! the foliowing declslon by

berts,
Kim Roberts, C20 . (Administrative offical)

The ruling was based on the foliowing Unified Development Ordinance proviston(s):
Section 3.7.2, Applicability, Site Plan and 15.1.2 Violation {see documents attached to the Notice of

Violation)

;\ copsccl of the written decislofllinlerpretatibn is allached. This ruling was made wih respect to the property
ocated al:

address: 1600 E. Pettigrew St., Durham, NC 27703
PIN or PID: 0831 - 1 8"42”021_ 0

Summarized below, and on other sheets as necessary (attached), is my rationale for arguing that the
administrative ruling Is an improper or erroneous Interpretation of the Ordinance:

We believe the actions taken by the City representative is discriminatory and done without
consideratlon to the services provided by the City of Dutham. Specifically, based on prior notices of
violations and decislons by the Planning Department, it was agreed minor violations would not be
noticed as violations considering similar violations by other business owners In the City of Durham.

Applicetion for Appasl
Form 1047, January 2020 Page 3ol
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Case #

I ___» wish 0 appeal the Interpreiation of the zoning

disirich boundary at a location generally described as:
N/A

Seatior: 4,1.48 states the methods of inferpreting zoning boundaries that do. not follow lat lines. Exglain how
your clrcumstarnices are nol covered by Seciion 4.1.4B:

N/A,

OR Explain how physlcal or cullural fealures existing on the ground vagy with thuse shown en the Officla!
Zoning Map:

N/A,

Aeplication for Appeat
Form 1047, Jangary 2020 Page 4 of4
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CITY OF DURHAM | DURHAM COUNTY
City-County Planning Department
101 CITY HALL PLAZA | DURHAM, NC 27701
919.560.4137 | F 919.560.4641

é ,';V ‘}
i NS

DURHAM

NOTICE OF VIOLATION COUNTY
RECEIVED FEB 1 ¥ ewd)

February 10, 2020 26100117 .

Certlfled Mall

7014 2120 0001 2285 7659
Aobert T. Perry

Return Recelnt Requested
Durham Green Flea Market LLC Copy Via First Class Mall

601 Fayettevitle St, Suite 300
Durham, NC 27701

The following zoning violatlon was observed during a recent fleld inspection:

Address: 1600 E. Pettigrew St Durham Tax Parcel 10#; 219006

Zoning: 1L PIN §: 0831-18-42-0210

Violation: Fallure to comply with an approved site plan [D1300045)
T Tobe corrected as Anfed balow

The above condition constitutes a violation of the Durham Unlfied Development Ordinance,
Section 3.7.2, Applicabllity, Slte Pian and 15,1.2 Violatlon {see attached).

Correction of this violation will require the vialator to remove all alterations Inconsistent
with the approved site plan within thirty {30) days of the recelpt of thls notice.

This notlce serves as a warnlng and explains what steps must be taken to comply with the
ordinance. if you do not contact us and begin the process to correct this violation within the
time frame specified above, you are subject to the imposition of clvil penalties In an amount
up to $500.00 per day for each day the vialation exists after the deadline, The Durham UDO
allows for the pursult of (a) prosecution of this viclation as a ¢rlmial misdemeanor, and (b)
Injunctive relief through the Durham County Courts. Additionafly, Section 15.2.2{A} of the
UDO allows a person charged with a violation of the Zoning Code the right to appeal the
determination to the Durham Board of Adjustment within 30 days fram the date of receipt of
this notice.

Please note that if the same violation as noted above Is repeated within the next two years,
the viglation will be viewed as a continuation of this violatlon and may subject the violator to
civil penaitles without prior notification, as allowed in Section 15.2.

IFyou notify me when you have corrected the violation | will close out this case, The best way

to reach mels bvemailal?[m,gobertg-@DurhamuC.gov.
ot

KimRadberts,
Senlor Planner, Slte Compliance Officer
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1600 E Pettigrew St, 01/17/20 by KFR

1600 E, Pettigrew Street, 01/17/10 by KFR
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DURHAM PROPERTY RECORD SEARCH

119008 gg:;m'renseu FLEA MARKET LLO Total Assassed Value
1600 € PETTIGREW ST 21 OMAPEL it o $815815
DURHAM, NG, 27701
KEY INFORMATION
Tax Distslct CHTY-DRHM/CITY-DRHM PIN 0839-18-42-0210
Actount 8623102 Nelghborhood cade
Land Use Code 440 Land Use Desc COM/ WHSE-STORAGE
Subdiv Cade 0040 Subdiv Desc N/A - NO SUBDIWVISION
Dead Book & Page 007730 /000327 PilatBook & Page: 000086 /000034
Last Sale Date: 06/23/2015 Last Sale Piice: $699,000
Jan 15t Qwner DURHAM GREEN FLEA MARKET LLC
Lepal Deseription: PROP-SOUTHERN STATES TOBA CCO CO BIC/GREEN FLEA MRT
ASSESSMENT DETAILS
Land Falr Market Velue $307,5¢0
Improvement Palr Markel Value $508,225
$81p,815

Total Fair Markst Velue

Assessed Total Improvement Value $808,226

RESIDENTIAL BUILDING {1}
Yaar Bulll; 1981 BuiltUse / Ranch STORAGE WAREHOUSES
Curentse STORAOE WAREHOUSES Percent Complete: 100%
Healed Area (S/F): 13,548 Full Bathreom(s): [
Half athtoom(s); )] Bedroom(e): 0
Flrapface (Y/N): N Basement (Y/N): H
Basement Unfinlshed; - Basement Finished: -
Basement Partisfly Finlshed: - Attached Garaga (Y/N): ]
esassed Building Value: .$508,225

\\\! 1312

Disclalmer
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LIMITED LIABILITY COMPANY ANNUAL REPORT

18
NAIIﬂ’E OF LIMITED LIABILITY COMPANY: Durham Green Fisa Market, L.L.G.

TR ke
SECRETARY OF STATE ID NUMBER: 1144908 STATE OF FORMATION: N¢ E=Flled Annual Repord
R —— - 1144908
REPORT FOR THE GALENDAR YEAR: 2019 gﬁr"zﬁs’e’aw
SECTION A: REGISTERED AGENT'S INFORMATION [ Jehanges

1. NAME OF REGISTERED AGENT:  Per ry,Raber t T.

2. SIGNATURE OF THE NEW REGISTERED AGENT:

BIBNATUARE CONSTITUTES CONSENT TO THE AFFOINTMENT

3. REGISTERED OFFICE STREET ADDRESS & COUNTY 4.REGISTERED OFFICE MAILING ADDRESS

601 Fayettevllle Street, Suite 300 601 Fayetteville Street, Suite 300

Durham, NC 27701 Durham County Durham, NC27701

SECTION B: ERINCIPAL OFFIGE INFORMATIQN
1. DESCRIPTION OF NATURE OF BUSINESS: Flea Market

2. PRINCIPAL OFFICE PHONE NUMBER: (910) 308-7657 3. PRINCIPAL OFFIGE EMAIL: Privacy Redaction

4, PRINCIPAL OFFICE STREET ADDRESS & GOUNTY 6. PRINCIPAL OFFICE MAILING ADDRESS

601) Fayetteville Street, Sulte 300 601 Fayetteville Street, Sulte 300
Durham, NC 27701 7 Dutham, NC 27701

6. Salect one of the foliowing if applicable. (Optional see Instructions)
D The company |s a veteran-owned small business

D Tha company Is e service-disabled veleran-owned small business

SECTION C: COMPANY OFFICIALS (Enter additional company officlels in Secton E.)

NAME: Trans Perry NAME: NAME:
TITLE: General Manager TITLE: TITLE;
ADDRESS: ADDRESS; ADDRESS:
601 Fayettevllle Street, Suite 300
Durham, NC 27701
SECTION D: CERTIFICATION QF ANNUAL REPORT, Section D musi ba completed inlls entliraty by a pérsonlbus!ness antity,
Trans Perry 3/18/2019
) SINATURE ] i DATE
Fomt mytst ba signed by & Company Offickal listed nder Saction C of Thia form.
Trans Penv General Manager
Print ¢r TypeName of Conp any DMIAY Pdnl o Type Yille of Company Ofclal

This Annual Report has besn filed alactronlcally.
MAILTO: Sacratary of Slate, Buslness Reglstration Division, Pout ONlce Box 20625, Rafeigh, NC 27828.0525




3.7.2 Applicabliity | Durharm: Unified Development Ordinance
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Page 1 of2

3.7.2 Applicability

Allproposed development or changes of use, excepl as Indicated below, shall be subject to the site plan review
provess, The foliowlng are exempt from site plan review:

A.

cl

0,

Single-family and two-family development on existiog single fots. of record.

Devalopment that does not require review by any City or County department for canformance with the
standards of this Ordinance;: or does not require a permit suck as but not fmited to fences or ffagpales. In
instances where thesetypes of devalopment requitea certificate of appropriateness (COA) or a spedat use

permit, a site pfan will not be required.

Change of use where no additions to buildings. or structures, or extetfor iand Improvements, are proposed
and the chiange of use:

1. Does not require additlona) parking or stacking.

2. Does not require additicnad fandscaping,

8, Does nol require:a Traffic Impact Analysls (TIA) or no improvements are requfred as a result of a TIA
analysis,

4, Only requires Architectural Review per Section 3.22.

Public Right-of:\Way Improvemests

Development projects consisting oniy of public utifity Improvements within the public vight-of-way,
Improvements tathe public right-of-way {repairing, surfacing. striping, widenlng, stabllizing, landscapling), or
other improvements: tn the right-of-way where the Planning Divector, or designee, determines another Clly or
County approval process verifles conformance te this Ordinance. Exceptions are: as; follows:

1. In Deslgn Districts, a separate site plan application can be filed or stte plan review can occur through
another technicat review by the City or County for that development project,

2. In local historic districts, a separate site pfan application can be filed or site pian revlew can occur through
review of the required COA, application,

The Durham Unified Development Ordinance Is current. through: legisiation effective:Durham County: December 1,
2019City of Durham:; Dacember 1, 2019
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15.1.2 Violatlon | Durham Unified Development Ordinance Page 1 of 1

15.1.2 Violation

A. 1t shall be unlawful and a violatlon of this Ordinance to establish, create, expand, alter, oecupy, or malntaln
any use, land development activity, or structure, including but not limited to signs and butidings, that violates
or Is inconsistent with any provislon of this Ordinance or any order, approval, or autharization issued
pursuant to this Ordinance. Approvals and authori2ations Include, but are not ifmited to: special use permits,
sign permits, certificates of compliance, varlances, bullding permits, development plans, site plans, and

conditions of such permits, varlances, and plans.

B, [t shall also be a violation to engage in any construtction, land development activity, or use, without af!
approvals and authorizations required by this Ordinance.

€. Each day of a violation may be consldered a separate and distinct violation.

Tha Durham Unifled Development Ordinance [s current thraugh legislation effective:

Durham County: December 1, 2019
City of burhatn: December 1, 2019

Disclaimer: The Durham Cltv-County Planaing Department office has the officlal version of the Durham UnMfied
Development Ordinance. Users should contact the Planning Department for amendments subsequent to the
amendment cited here,

City Website: slurhamng.goy
Code Publishing Coropany

The Durham Unified Development Ordinance Is current through legislation effective:Durham County: December 1,
2015City of Durham: Dacember 1, 2019
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DURHAM
4 #  CITY OF DURHAM . HB28dag
Office of the City Clerk T o0 OEA,
T01 CITY HALLYPL:EAWUHHAM NG 27701 T‘ME‘*L—’L&W-'@ gvve‘rd o5 Q'iq"%
919.560.4166 | F 919.560.4835 RECEIVED Bse
wwav.durhamnegov . FS X T
AR
DURHAM CITY-COUNTY
PLANNING DEPARIMENT
10: Patrick Young, director of City/County Planning
THRY: Diana Schreiber, CMC
City Clerk @
FROM: Tonette Amos

Assistant City Clerk
DATE: . March 10, 2020
SUBJECT: Request for Appeal - 1600 £, Pettigrew Street, Durham, NC

1 am attaching the above mentioned ruquest for appeal application for your review.

Location of Violation(s): PIN#: 0831-18-42-0210
PARCEL ID#: 119006

APPLICANT: Trans Perry and Robert Perry

c/o Robert Perry

601 Fayetteville Streat, Suite 300
Durham, NC 27701

Good Things v iapipeninig in Durfxim
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BOARD OF ADJUSTMENT

BURHAM AGENDA

 CITYOF

DURHAM COUNTY

September 22, 2020 8:30 a.m,
Zaom ~Virtual Meeting

L Call to Order

0 Roll Call

Jacob Rogers, Chair Michael Retchless

Chad Meadows, Vice-Chalr Telsha Wymore

Regina delacy Jessica Major, Deslgnated Alternate

Myca Jeter Michael Tarrant

{an Kipp
. Approval of Minutes from August 25, 2020 (Attachment: DRAFT Minutes August 25, 202
tv. Cases

B2000031 - Clty: A request for a variance from the required 20-foot maximum street yard, the
longest building fagade located within the maximum street yard, and the building occupying
60% of the total street frontage. The subject site Is located at 3301 Hillsborough Road, ks zoned
Light Industrial {IL}, and In the Urban Tier.

82000022 ~ City: Appeal of an administrative decislon to administer a Notice of Violation for
Improvements made to the Durham Green Flea Market without an approved site plan. The
building s located at 1600 E, Pettigrew Street, within the Alston Avenue Compact Neighborhood
Development tier, and Is zoned Light Industrial {IL}, {Attachment: B2000022.pdi}

82000033 ~ City: A request for multiple variances from the project boundary buffer
requirements on the north and east sides of the parcel. The subject site & located at 402 North
Buchanan Boulevard, within the Urban Development tier, and is zoned Residentiaf Urban ~ 5
{RU-S). {Attachment: B2000033.0df, Applicant Materials: DCC SP5.0 Planting Plan REV 2020-09.
21.pdf, DCC SP6,1 Wall Elevations REV 2020-09-21.pdf)

82000034 - City: A request for a minor special use permit for an expansion of over 20% of the
area that was orig!nally approved in the previous minor special use permit. The subject siteis
{ocated at 402 North Buchanan Boulevard, within the Urban Development tier, and is zoned
Residential Urban — 5 {RU-5). {Attachment: 82000034.pdf , Applicant Material: DCC SP5.0
Plapting Pian REV 2020-09-21.pdf}

Staff Contact: lessica Dockery, Pianning Manager

919,560,4137 x28210" BOA® DurhamNC.gov
Pagelof3
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B2000037 ~City: A request for a minor speclal use permit to allow an addition of more than
10% of the existing floor area to a non-conforming structure and a height increase. The subject
site Is located at 2307 W, Knox Streetf, withla the Urban Deve!opment tier, and Is 20ned
Reside'ntlal Urban- 5(2) [RU-S (2)1 (Attachment B2000037 pdf, Appllcam Materials g@_qg;_z

B2000038 - City: A request for a variance from the parking requirements for a single-family
dwelling. The:subject site is located at 1307 W. Knox Stieet, within the Urban Development tier,
and|is.2oned Residential Urban-5(2) [RU-$(2)]. (Atiachment: 82000038.pdf|

B2000039 - City: A request for a variance from the vehicular use aréa landscaping
requiremenits. The subject site Is located at 3829 S. Miami Boulevard, within the Reseairch
Triangle Park North Campact Neighborhood Development tier; and Is zoned Light Industrial (IL).

(Attachment: B2000039.pdf)

B20000d40 - City: A request for a varlance from the rear yard setback requirements to construct
a single-family dwelling. The subject site ks lacated at 1611 Maryland Avenue, within the Urban
Development tier, and Is zoned Resldential Urban ~ 5 (RU-S), (Attachment: 82000040, 0df

Applicani Material: 82000040 Updated lnformation.pdf)
V. Olid Business
Vi New' Business
Vil.  Approval of Orders

B1900053 {{rom August Meeting)
BI000030 {from August Meeting)
82000031
52000022
BZ000033
B2000034
B2000037
B2000038
B2000039
82000040

vill,  Adjournment

Staff Contact: Jessica Dockery, Flanning Manager

919.560.4137 x28210» BOA®DurhamNC.goy
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Pubtic Review: The agenda can be viewed on the BOA website hittps://durhamnc.gov/1372/Board-of-

Adlustment-BOA, For further Information, contact BOA@DurhamNC gov, or contact Eliza Monroe at
919-560-4137 ext, 28245.

How to Access the Virtual Meeting

BOA members will recefve a speclal email link to access the virtual meeting.
s Members of the public can speak at the meeting by registering at

httos://zoom us/webinar/register/WN 230Qr9cBSguakQB6hs5bvQ or by calling 1-301-715-8592

{Webinar ID: 941 8967 1574) by 5 p.m, on September 15, 2020, Standard calling charges may apply.
*  The meeting will also be live streamed on YouTube at
https.//www.youtube.com/user/Ci th

CAémo acceder ala reunidn virtual

* Los miembros del BOA recibirdn un enlace especial por correo electrénico para acceder a la reunién
virtual,

*  Los miembros del pliblico pveden acceder a la reunidn registrindose en
https://zoom.us/weblnar/register/WN 230QrdcBSquak0OBEhsSbvQ o llamando at 1-301-715-8592
{10 del seminario web 941 8967 1574) antes de las 5 PM del 15 de septiembre. Se pueden aplicar
cargos de llamadas estandar.

* Llareunién tamblién se transmitird en vivo en YouTube en

i/ fwww youtube.comfuser/CityofDurhamNC

Notlce under the Language Access Plan Persons requiring language assistance to effectively participate
in this event may contact the City-County Planning ODepartment at 919-560-4137,
or Sara.Ygung@durhamnc.gov to request Interpretation and/or transiation services as soon as possible
but no later than 48 hours before the event or deadline date.

Notice under the Americans with Disabilities Act (ADA)

Persons with disabllities may receive an auxiliary ald or service to effectively participate incity government
activities by contacting the ADA Coordinator, voice 919-560-4197, fax 560-4196 or ADA@durhamnc.goy,
as soon as possible but no later than 48 hours before the event or deadline date.

Aviso bajo el Plan de Acceso al Idioma

Personas que requieran asistencla linglilstica para particlpar efectivamente en este evento pueden
comuniquense con el Departamento de Planificacién de la Culdad y el Condado al 919-560-4137
o Saya.Young@durhamnc.gov para solicitar tos. servicios de interpretacién y / o traduccién tan pronto
tomo sea posible pero no menos de 48 horas antes del evento o fecha {imite.

Aviso bajo ta Ley sobreEstadountdenses con Discapacidades {ADA, siglas en Ingles)

Personas con discapacidades pueden recibir asistencla para participar efectivamente en actividades del
goblerno de fa cludad al comuniquense con el Coordinador de ADA al 919-560-4197, fax 560-4196
o ADA® durhamnc.gov, tan pronto como sea poslble pero no menos de 48 horas antes del evento o fecha
limite,

Staff Contact: Jessica Dockery, Planning Manager

919.560.4137 x28210* NC gov
Page3of 3
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"CITY OF
DURHAM
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APPEAL OF AN

B ADMINISTRATIVE DECISION
l. 0 STAFF REPORT
DURHAM
‘ DURHAM GREEN FLEA MARKET
C’OUNTY 82000022
Date: September 22, 2020
To! Members of the Board of Adjustment
Through: Sara Young, AICP, Interim Planning Director
From: Eliza Monroe, Planner
Subject: Appeal of an administrative decision to administer a Notice of Violation

for improvements made to the Durham Green Flea Market without an
approved site plan.

Summary. On March 10, 2020, Trans Perry and Robert Percy of Perry Law Firm,
submitted an application for an Appeal of an Administrative Decisioh. Mr. Trans and
Mr. Robert Perry, hereby referredto as the appellants, would like to appeal the Notice
of Violation received hy the appellants on February 18, 2020.

Background: On January 19, 2009, a change of use site plan, D0800251 (Attachment
4), was approved for a change of use from warehouse to retail. The bullding is located
at 1600 &, Pettigrew Street, within the Alston Avenue Compact Nelghborhood
Development tier, and zoned Light Industrial {IL). The site plan approved the
continued utilization of the existing bullding and parking for the new retall use, The
site plan also approved of 4,840 square feet of new impervious surface in the form of
a gravel driveway and required the applicant to replace any missing sidewalk pieces,

An amendment to the approved site plan, D0900162 {Attachment 5), was reviewed
by staff and approved on November 18, 2009, The amendment allowed the relocation
of the dumpster area to the rear of the bullding, at the end of the existing grave!
driveway. An additional 2,245 square feet of Impervious surface in the form of gravel
was added to the existing driveway to provide access to the new dumpsters. The site
plan amendment also permitted the use of outdoor space to accommodate 12
outdoor retail tenants. These were to be located on anexisting concrete pad adjacent

the parking lot.

An additional site plan, case 01300045, was routed for review on February 14, 2013,
in response to a December 2012 Notlce of Violation. The proposal Identifled the

following existing changes to the site:
» The conversion of a portion of the existing parking lot Into an outdoor

vending locatlon,
e A new entrance off of Pium Street.

Page 1of4
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Case B2000022 Durham GreenFlea Market
Appeal of an Adminlstrative Decision

» The location of outtioor storage.
The site: pfan was approved on September 17, 2014,

On January 17, 2020, Kim Roberts, Code Enforcement Officer, conducted a fleld
Inspection. During this. inspection, a zoning violation was observed as the structures
located on site do not comply with the approved site plan which Roberts mentioned
as D1300045 In the letter. Code Enforcement Officer Roberts drafted and issued the
Notice of Violation on February 10, 2020, The appllcant was instructed to correct the
violation by removing all alterations inconsistent with the site plan within thirty (30)
days of the receipt of the notice.

Staff Analysls
Appeal:
In thelr ‘Basis for Appeal’ {Atiachment 3} the appellant’s state:

“We believe the actions taken by the City representative is discriminatory and done
without cansideration to the services provided by the City of Durham. Specifically,
based on prior notices of violations and decisions by the Planning Department, It was
agreed minor viofations would be not be noticed as viclations considering similor
violations by the other business owners in the City of Durham.”

The Notice of Violation was administered under UDO Section 15.1.2, referencing UDO
Section 3.7.2. This.section establishes the basis for site plan review. Specifically:

UDO Section 3.7.2  Applicabllity

All proposed development or changes of use, except os indicated below, shall
be subject to the site plan review process. The following are exempt from site
plan review;

C. Change of use where no additions to bulldings or structures, or exterior land
improvements; are proposed and the change of use:
1. Does not require additional parking or stacking.
2. Does not require additional landscaping.
3. Doesnot require a Traffic impact Analysis (TIA) or no improvements
are required os a result of a TIA analysis.
4. Only requires Architectural Reviewper Sectlon 3.22,

UDO Section 15.1.2 Viclation

A. It shall be uniawful and a violation of this Ordinance to establish, creote,
expand, alter, occupy, or maintaln any use, land development activity, or
structure, Including but not limited to slgns and bulldings, that viclates or is

Page2 of 4
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_ Case B2000022 Durham Green Flea bhaik:t
Appeal of an Administrative Decision

Inconsistent with any provision of this Ordinance or any order, approval, or
authorization Issued pursuant to this Ordinance. Approvals and authorizations
Include, but are not limited to: speclal use permits, sign permits, certificates of
compliance, variances, buflding permits, development plans, site plans, and
conditions of such permits, variances, and plans,

8. It shall also be a violation to engage in any construction, land development
actlvity, ar use, without all approvals ond authorizations required by this

Ordinanceé,
C. Each day of aviolation may be considered a separate and distinct violation.

The Code Enforcement Officer administered the Notice of Violation consistent with
UDO sections 3.7,2 and 15.1.2. The improvements done on site were not reviewed or
approved through a site plan review process and bring the site out of compliance with
previously approved site plans. Modifications to the site since the last sfte plan
approval 1 were completed without regardto the regulations and standards within the
uDo. -

Legislative Intent:

UDO sections 3.7.2 and 15.1.2 have been components of the UDQ since its adoption
In 2006, Since then, hundreds of Notlces of Violatlons have been administered as well
as remedied through appropriate channels of review,

Per UDO Section 3.7.1, the intent of site plan review is to verify that a proposed
development:
A. Complies with all applicable Ordinance requirements, including any
applicable development plan;

B. Complles with all previously approved applicable plans, including open
space and tralls plans, and blcycle and pedestrian plans;

C. Provides for trash handfing, recycling, grease bins, and other waste related
facilities employed in the normal operation of the use;

D. Provides adequate locations of parkling areas, and pedestrian and vehiculor
access points and circulation;

€. Provides adequate desfgn of traffic patterns, traffic control measures, and
street pavement areas, with provistons for maintaining traffic flows and
reducing uifavorable effects of traffic on nearby properties;

Page 3 of 4
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Case B2000022 Durham Green Flea Market
Appeal of an Administrative Decislon

F. Provides adequate stormwater facilities, water supply, sanitary sewer
service, and fire protection, as evidenced by conformance with department
standards, specifications, and guidelines;

G. Complies with requirements for easements and dedications;

H. Where a TiA has been submitted, accommeodation for the traffic generated
by the development with the existing or funded transportation system, or
adequate traffic mitigation measures, are provided.

When development occurs without going through this process, there is no way to °
ensure that the site was developed with regards to the overall purpose of the
Ordinance; to promote the health, safety, and general welfare of the residents of
Durham City and County.

The intent in adopting UDO Section 15 Enforcement was to provide guidelines for such
situations, by which a Notice of Violation shall be issued as well as the options
available to the Violator in response to the issuance of a Notice of Violation, It
specifically prescribes that the Planning and/or Inspections Director, or an
appropriate designee, such as a Code Enforcement Officer, has the power and
responsibility to enforce the Ordinance and the remedies authorized under UDO

Sectlon 15,

Recommendation; Staff recommends that the Board of Adjustment uphold the
Notice of Volation Issued on February 10, 2020, by Code Enforcement Officer Kim
Roberts as the site has unapproved improvements and Roberts was operating under

the authority given by UDO Section 15.

Attachments:

Context Map

Aerlal

Application & Materials Submitted
D0800251 Approved Site Plan

00900162 Approved Site Pian

February 2020 Notlce of Violation
01300045 Approved Site Plan

UDO Section 3.7.2 and UDO Section 15.1.2

N

PNOV bW

POSSIBLE MOTION
1. | hereby make a motion that applicationno. B2000022, an application
for an appeal of anadministrative decision to administer a Notice of
Violation for Improvements made to the Durhaim Green Flea Market
tho roved st non property located at 1600 E. Pettiarew

Page 4 of 4




-60 -

RN TXRTUG)

UOISIDaq IANBHSTUITIPY UE J0 [Boddy ¥ S\ Eajd U319 WeMnQ 2000029




-61-

£ ey,

s
[ISPOVAR TV TGS LY

dew jerey

UCISI35( SANCRSIHGIPY UE J0 [eaady 10BN Eald UasJD Weling ZZ000029



-62-
G5 -

Ny LIS 350 40 JONYHD »

wra-301 ) S e 13 Iwes foh
Adyad éuaou
W
ITRivr YU HIGMD WYHEND

"t op Kwam Ta PEARACT R L TAZ)
N1 ‘ANVINOD ONINEENIONT BITHED

B VICINITY MAP amc
PN CAYI- 184120
P 110008

CHANGE OF USE SITE PLAN

7
&

%
2
-
%
A

ROBERT PERRY

B CHANGE OF USE

P.Q. BOX 1852, DURHAM, N,C. 27702°

A PPOFIRD REA WY U

{519) 538~9316

!

B INDEX OF SHEETS

CREDLE ENGINEERING COMPANY, INC

)
™11
S
-_n
eV

CO.1

| SIMPLIFIED SITE PLAN
CASE #D0800251

e T e P
T e s S |
- rp-is

mu—lﬂ

et ird S ik et Sy

B

bk

i

ENGINEERS/PLANNERS/SURVEYORS 04 E. MARKHAM AVE. DURMAN, NC27702 (DI} 622-2006 PH (919) 6822005 FIC
Fp—
-_1$:':--‘£_--& - X} - - o - —. --
.__".;.e--—- " By - -
2:&- et -
e O iy A




-63-

: WYid 35 350,90 300vHo w ]| wan Va1 1EaN 1vimno
R ONU"ANVANOD ONTIRINIDNA IGHND .
o L A
E 2 i{ Eit
f ol ol g
BREERLN 11 g f o HE !
TRt IR RN |
g'!%:i‘ igi Huld i i gsi {1, i :
A HE kT r TR T |
-]
R s i

",
S p———




.64 -

STyl 3IS =

ALE-EE QN0 9 3 38 ARl WM
d 132908

i
LINHYH VAN RO RVIRNG

TARANTRCH PSS9 1S UL DK TN TAY DT IR%

TUAHA N ISURNY TS ETINONA

ON'ILA__I{V&NO.’.) ONEENIONH SIAEHED

=

ok
-

S
.

-

[ p——r—— ot -p--:i

[o]

. A wo Y Fuml e

1)

i

Tk

;

i

H

Btk

L]

!

!




Z9L0060G# ISV
) 1 NV 3US aFENdIS

1 3
mm i
il
m mmm XTFMOTP YRR BATOLTS AR 10U TRV EAVATICOON 36K SHOASAHIS/STINNVI/STZENIDNE
; MWM ONI “‘ANVANOD ONIIFANIONT TIAHIOD
; _..m =z =
m m E..M_MB G0 =
m .m S—— 9106655 I616
m m 1SZ00R0C NV AUS DL MGNIOGY MW Z0LET R HVHHAA TEGT X000
|
1 /QQN\ &L \\\JM AdJdHdd LI39d0d
B o

LOSRIVIN VATA NIFIO WYHANA

1$20080d NV'Id ALIS Ol WNANIZAQV

umDAu



-

-

MY 24 950 40 300G n

LAt o) Tl oo S WYATTTR iQR1

- Do -

o]
ABAYA YU IR PYHEGG

TN ANYN00 BNEINIDNE R
-
g i R A 8 ||i
g ) { i ¢
g !ﬂ ;. I ! (1 h”%%’s% Ifi!? i% ] g I} !%i[ li i'!g
b4 iﬁlﬂ E } h;sm I Eil rislhi g l? l g] gii Hhi!
§ iy By tbhe i 5!1 ol B 'I‘igl
o o Lot D G L S LR it




——

Mok (T 0% Wl 43 FAT B
A ol
ANV VU ND29D MYHIND

~67

swuviacis-n

e Bk-br i i Kt 0 [l PR mTaanle  CHOLARN SR Y SSTEaNA

ONL “ANYJAOD DNIYBENIDNT H1GHHD

W

—SEEEE
e

o A Rt A N

thg- - | s | gy, v—

At e o e
ot S e e
s SR

L ST




- 68 -

CITY OF DURHAM | DURHAM COUNTY
City-Cotinty Planning Department
101 CiTY HALL PLAZA | DURHAM, NC 27701
919.560.4137 | F 919.560.4641

NOTICE OF VIOLATION COUNTY
RECEiveD FEB 10 wd
February 10, 2020 2619-1117 .
Certified Mafl
7014 2120 0001 2285 7659
Robert T. Perry Retumn Recelpt Requested

Durham Green Flea Market (LC
601 Fayetteville St, Sulte 300
Durham, NC 27701

Copy ViaFirst Class Mail

The following zoning violation was observed during & recent fleld inspection:

Address: 1600 E, Pettigrew St Durham Tax Parcel IDE: 119006

Zonfng: ‘1L PN #: 0831-18-42.0210

Violation: Fallure to comply with an approved site plan {D1306045)
T Yobe corrected as nptefihelow™ ..

The above randition constitutes a violation of the Durham Unlifled Development Ordinance,
Sectlon 3.7.2, Appiicablilty, Site Plan and 15.1.2 Violation (see attached).

Corraction of this violationwlil reguire the violator to remove all alterations Inconslstent
with the approved site plan within thirly (30) days of the recelpt of this notice.

This notice serves as a warning and explains what steps must ba taken to comply with the
ordinance. If you do not contact us and begin the process to correct this violation within the
time frame specifled above, you are subject to the imposition of civll penalties In an amount
up to $500.00 per day for each day the violation exlsts after the deadline, The Durham UDO
allows for the pursuit of {a} prosecution of this violatlon as a ciiminal misdemeanor, and (b}
injunctive relief through the Durham County Courts. Additionatly, Section 15.2.2(A} of the
UDO allows & person charged with a violatlon of the Zoning Ceda the right to appeal the
determination to the Durham Board of Adjustment within 30 days from the date of recelpt of

this notlce,

Please note that if the same viotation as noted above Is repeated within the next two years,
the vivlation will be viewed as a continuation of this violation and may subject the violator to
civll penaities without prior notification, as allowed In Section 15.2,

If you notlfy me when you have corrected the violation | will close out this case. The best way

to r.eacthe is by emall at Kim 8o amiC.gov,
Q . e
A '
Kim*faberts, C

Senior Planner, Site Compliance Officer
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1600 E Pettigrew St, 01/17/20 by KFR

1600 €, Pettigrew Strest, 01/17/20 by KFR
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3.7.2 Applicabillty | Durham Unifled Development Ordinance Page 1of 2

3.7.2 Applicability

All proposed development or changes of use, except as Indicated below, shall be subject to the site plan review
process. The following are exempt from site plan review:

A

C

Dl

Single-family and two-famlly development on existing single lots of record,

Development that does not require review by any City or County department for conformance with the
standards of this Ordinance; or does not require a permit such as but not limited to fences or flagpoles. In
Instances where these types of development require a certificate of appropriateness (COA} or a special use
permit, a site plan will not be required.

Change of use where no additions to buildings or structures, or exterlor land improvements, are proposed
and the ¢hange of use:

1. Does not require additlonal parking or stacking,
2. Does not require additional landscaping.

3, Does not require a Traffic Impact Analysis (TIA) or no improvements are required as a result of a TIA
analysls,

4, Only requires Architectural Review per Section 3.22,
Pubtic Right-of-Way Improvements

Development projects consisting only of publfic utility improvements within the public right-of-way,
improvements ta the public right-of-way (repairing, surfacing, striping, widening, stabilizing, landscaping), or
other improvermnents in the right-of-way where the Planning Director, or designee, determines anather Clty or
County approval process verifies conformance to this Ordinance. Exceptlons are as follows:

1. In Design Districts, a separate site plan application can be filed or site plan review can occur through
another technical review by the City or County for that development project.

2. in local historic districts, a separate site plan application can be filed or site plan review can occur through
revlew of the required COA application.

The Durham Unified Development Ordinance is current through leglstation effective:Durham County: July 13, 2020City

of Durham; July 1, 2020




-89 .

3.7.2 Applicabllity | Durham Unified Development Ordinance Page2of 2

The Durham Unified Development Ordinance is current through legislation effective:
Durham County: July 13, 2020
City of Durham: July 1, 2020

Disclaimer: The Qurham City-County Planning Department office has the officlal version of the Durham Unifted

Development Ordinance. Users should contact the Planning Department for amendments subsequent to the
amendment cited here,

Note: This site does not support Internet Explorer, To view this site, Code Fublishing Company recommends using
one of the following browsers: Google Chrome, Firefox, or Safari.

Clity Webslte: durbamnc.gay
Code Publishing Company

The Durham Unlfied Development Ordinance 2 current through legislation effective:Durham County: July 13, 2020City
of Durham: July 1, 2020
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15.1.2 Violation ] Durham Unlfied Development Ordinance Page1 of 1

15.1.2 Violation

A. It shall be unlawful and aviotation of this Ordinance to establish, create, expand, aiter, otcupy, or malntain
any use, land development actlvity, or structure, Including but not limited to signs and bulldings, that violates
or Is Inconsistent with any provision of this Ordinance or any order, approval, or authorlzation Issued
pursuant to this Ordinance. Approvals and authorfzatlons Include, but are not limited to: specfal use permits,
sign permits, certlficates of compliance, variances, building permits, development plans, site plans, and
conditions of such permits, varlances, and plans.

B. Itshalialsobe a violation to engage in any construction, land development activity, or use, without all
approvals and authori2ations required by this Ordinance,

€. Eachday of a viclation may be considered a separate and distinct violation,

The Durham Unified Development Ordinance I3 cirrent through legislation effective:

Durham County: July 13, 2020
City of Durham: July 1, 2020

Disclaimer: The Duxham Citv-County Planning Depatment office has the officlal version of the Durham Unified

Development Ordinance. Users should contact the Planning Department for amendments subsequent to the
amendment clted here,

Note: This site does not support Intetnet Explorer, To view this slte, Code Publishing Company recommends using
one of the following browsers: Google Chrome, Firefox, or Safari,

ity Webslte:durhamncgoy
Lode Publizhing Company

The Durham Unlified Development Ordinance is current through legislation effective:Durham County: july 13, 2020City
of Durham: July 1, 2020
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00

DURHAM
COUNTY

September 22, 2020 8:30 a.m.
Zoom - Virtual Meeting

APPROVED

CITY OF
DURHAM

i Call to Order
Chair Jacobs calied the meeting to order at 8:30 a.m.

i Roll call
Members Present: Members Absent:
Jacob Rogers, Chalr
Chad Meadows
Regina deLacy Staff Present:
Myca Jeter . Jessica Dockery, Planning Manager
lan Kipp : Crista Cuccaro, City Attorney’'s Office
Michael Retchless Bryan Wardell, County Attorney’s Office
Telsha Wymore Cole Renigar, Planner
Jessica Major, Designated Alternate Eliza Monroe, Planner
Michael Tarrant Susan Cole, Clerk

Chalr Jacgbs read the followlng statement:
» The meeting will now come tc order, Welcome to the September 22, 2020, meeting of the City of
Durham Board of Adjustment. My name Is Jacob Rogers and ) am the Chair of the board.

¢ | would like to start by acknowledging that we are conducting this meeting using a remote,
electronic platform as permitted by Sesslon Law 2020-3. This is the second remote meeting of the
Durham Board of Adjustment and the first remote BOA meeting with quasi-judicial hearings. | would
ask for your patience today as we proceed. There may be slight delays as we transition between

speakers.

¢ The Board of Adjustment is a quasl-judiclal body that is governed by the North Carolina General
Statutes and the City’s Unified Development Ordinance. The Board typically conducts evidentiary
hearings on requests for variances special use permits, among other requests.

+ Today's meeting will proceed much like an In-person meeting of the Board of Adjustment, On the
screen, you will see the members of the Board of Adjustment, Additionally, Planning staff and
representatives from the City and County Attorney's Offices are attending In the remote meeting.
Applicants were required to register in advance and are aiso attending the remote meeting. When a
case is called for its hearlng, applicants and witnesses will be promoted within the remote platform
50 thelr video can be seen. The Chalr will swear in applicants and witnesses at the beginning of each
case. Staff will present each case and applicants will then provide their evidence. Control of the
presentation and screen sharing will remain with Planning staff. Today’s meeting is being broadcast

Durham Board of Adjustment Summary Minutes
Approved
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live on the City's YouTube site and a link to this broadcast Is on the website for the Board of
Adjustment,

o The meeting wilt now come to order. Welcome to the DATE, 2020 meeting of the City of Durham
Board of Adjustment., My name iIs Jacob Rogers and | am the Chalr of the board. | would like to
start by acknowledging that we are conducting this meeting using a remote, electronic ptatform
as permitted by Session Law 2020-3,

» The Board of Adjtistment Is a quasi-judiclal body that is governed by the North Carolina Genera!
Statutes and the City's Unifled Development Ordinance. The Board typlcally conducts evidentlary
hearings on requests for varlances special use parmits, among other requests.

+  Today's meeting will proceed much like an In-person meeting of the Board of Adjustment. On the
screen, you will see the members of the Board of Adjustment. Additionally, Planning staff and
representatives from the City and County Attorney's Offices are attending in the remote meeting,
Applicants, proponents, and opponents were required to register in advance and are also
attending the remote meeting. When a case Is called for Its hearing, speakers will be promoted
within the remote platform so their video can be seen, The Chair will swear in applicants and
witnesses at the beginning of each case. Staff will present each case and applicants will then
provide their evidence. Contro) of the presentation and screen sharing will remain with Planning
staff. Today's meeting is being broadcast Jive on the City’s YouTube site and a link to thisbroadcast
is on the website for the Board of Adjustment.

¢ Before we begin the evidentiary hearings on today's agenda, 1 would like to provide some
important informatlon about the steps taken to ensure that each parties’ due process rights are
protected as we proceed in this remote platform,

o Each applicant on today’s agenda was notified that this meeting would be conducted
using a remote, electronic platform, During registration, every applicant on today’s
agenda consented to the Board conducting the evidentiary hearing using this remote
platform. We will also conflrm today at the start of each evidentiary hearing that the
participants in the evidentiary hearing consent to the matter proceeding In this remote
platform. If there Is any objection to a matter proceeding in thls remote platform, the
case will be continued,

o Notice of today's meeting was provided by publishing notice in the newspaper, mailed to
property owners within 600 feet of the subject propertles, posting a sign at the property,
and posting on the City's website. The newspaper, website, and malled notices for today's
meeting contalned information how the public can access the remote meeting, as the
meeting occurs, These notices also contained information about the reglstration
requirement for the meeting, along with information about how to reglster.

o Allindividuals participating in today's evidentiary hearings were also required to submit
a copy of any presentation, document, exhibit or other material that they wished to
submit at the evidentlary hearing prior to today’s meeting. All materials that the City
raceived from the particlpants in today’s cases, as well as a copy of City staff’s

Durham Board of Adjustment Summary Minutes
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presentatlons and documents, were posted on the Board of Adjustment website, as part
of the agenda. No new documents will be submitted during today’s meeting.

All decisions of this Board are subject to appeal to the Durham Superior Court. Anyone In the
audlence, other than the applicant, who wishes to receive a copy of the forma! order Issued by this
Board on a particutar case, must submit a written request for a copy of the order,

Approval of Summary Minutes from August 25, 2020.

MOTION: Approve the August 25, 2020, minutes.
ACTION: Carrled, 7-0. (delacy, Meadows 2)

Adjustments to the Agenda
Eliza Monroe announced that Case B2000031 had been withdrawn by the applicant.

Hearing and Determination of Cases

B2000022 - City: Appeal of an administrative decision to administer a Notlce of Violation for
Improvements made to the Durham Green Flea Market without an approved site plan. The
building Is located at 1600 E. Pettigrew Street, within the Alston Avenue Compact Neighborhood
Development tier, and is zoned Light Industrial {IL}).

Mr. Robert Perry announced at the beginning of the case that he did not consent to the virtual
format of the meeting. This case is continued untll the Board resumes in-person meetings,

B2000033~City: A request for multiple variances from the project boundary buffer requirements
on the north and east sides of the parcel, The subject site is located at 402 North Buchanan
Boulevard, within the Urban Development tler, and Is zoned Residentlal Urban - 5 {RU-S),
Applicant and all witnesses swore or affirmed their testimony and consented ta the remote

meeting format.
Seated: delacy, Meadows, Rogers, Retchless, Wymore, leter, Major

Staff Report: Cole Renigar presented the case and asked that all staff reports and materials
submitted at the meeting be made part of the permanent record with any additlons, deletions, or
corrections that may be necessary,

Speakers: Rob Emerson, Fr. Michael Martin, Ellen Cassilly, and Gordon Caudle spoke in support. No
one spoke in opposition,

MOTION: Retchless made a motion that application number B2000033, an application for a request
for a Multiple variance request from the project boundary buffer requirements on the north and
east sides of the parcel. On property located at 402 North Buchanan Boulevard has successfully
met the applicable requirements of the unified Ordinance and Is hereby granted subject to the
following conditfons: The improvements shall be substantially consistent with the plans and ali
informatlon submitted to the Board as part of the application,

ACTION: Carrled, 6-1 with Meadows voting no. {Retchless, deLacy 2™}

Durham 8oard of Adjustment Summary Minutes
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82000034 ~ City: A request for a minor special use permlt for an expansion of over 20% of the
area that was originally approved in the previous minor special use permit. The subject site is
located at 402 North Buchanan 8oulevard, within the Urban Development tler, and Is zoned

Reslidentlal Urban - 5 (RU-5).
Applicant and all witnesses swore or affirmed their testimony and consented to the remote

meeting format.
Seated: delacy, Kipp, Meadows, Rogers, Retchless, Jeter, Wymore

Staff Report: Cole Renigar presented the case and asked that all staff reports and materials
submitted at the meeting be made part of the permanent record with any additions, deletions, or
corrections that may be necessary.

Speakers: Fr. Michael Martin and Rob Emerson In support, No one spoke In opposition.

MOTION: Meadows made a motlon that application no, 82000034, an application for a minor
special use permit on property located at 402 North Buchanan, has successfully met the applicabte
requirements of the unified Development Ordinance and is hereby granted subject to the
following conditions:

» The Improvements shall be substantially consistent with the all information submitted to the Board
as part of the application.

ACTION: Carried, 7-0. (Meadows, Retchless 2™)

Case 62000037 - City: A request for a minor speclal use permit to allow an additlon of more than
10% of the existing floor area to a non-conforming structure and a helght increase, The subject site
is located at 1307 W. Knox Street, within the Urban Development tier, and is zoned Residentfal
Urban-5(2) [RU-5{2)].

Applicant and all witnesses swore or affirmed thelr testimony and consented to the remote
meeting format.

Seated: delacy, Kipp, Meadows, Rogers, Retchless, Jeter, Wymore

Staff Report: Eliza Monrge presented the case and asked that all staff reports and materlals
submitted at the meeting be made part of the permanent record with any additions, deletions, or
corrections that may be necessary.

Speakers: Tallb Graves-Manns spoke in support. No one spoke In opposition,

MOTION: Jeter made a motion that application no. B2000037, an application for a Minor Speclal
Use Permiton property located at1307 W Knox Street has successfully met the applicable
requirements of the Unifled Development Ordinance and is hereby granted subject to the following
conditlons:

» The Improvements shall be substantially consistent with the plans and all information
submitted to the Board as part of the application.

ACTION: Carrled, 7-0. {Jeter, delacy 2™}

Ourham Board of Adjustment Summary Minutes
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Mr. Wardell provided an clarification regarding Case B2000022. He stated that while the case Is
waiting for the appeal to be heard in person, there will be a stay of enforcement.

CHAIR ROGERS ALLOWED THE BOARD TO TAKE A BREAK FROM 10:10 AM to 10:20 AM

Case B2000038 ~ City: A request for a variance from the parking requirements for a single-family
dwelling. The subject site Is located at 1307 W, Knox Street, within the Urban Development tier, and

Is zoned Residentia! Urban-5(2) [RU-S(2)).
Applicant and all witnesses swore or affirmed their testimony and consented to the remote

meeting format,
Seated: delacy, Kipp, Meadows, Rogers, Retchless, Jeter, Wymore

Staff Report: Eliza Monroe presented the case and asked that all staff reports and materials
submitted at the meeting be made.part of the permanent record with any additlons, deletions, or
correctlons that may be necessary.

Speakers: Talib Graves-Manns, spoke in support. No one spoke In opposition.

MOTION: Meadows made a motion that application no. 82000038, an application for a request for
a varlance from the parking requirements for a single-family dwelling on property located at 1307
W. Knox Street has ‘successfully met the applicable requirements of the unifled development
ordinance and Is hereby granted subject to the following conditions:

* The Improvements shall be substantially consistent with the plans and all Information submitted to
the Board as part of the application.

ACTION: Carried, 7-0. {Meadows, Delacy 2™)

Case B2000033 City: Arequest for a variance from the vehlcular use area landscaping requirements.
The subject site is located at 3829 S. Miami Boulevard, within the Research Triangle Park North
Compact Neighborhood Development tier, and is zoned Light Industrial (iL).

Applicant and all witnesses swore or affirmed thelr testimony and consented to the remote

meeting format,
Seated: delacy, Kipp, Meadows, Rogers, Retchless, Jeter, Wymore

Staff Repart: Eliza Monroe presented the case and asked that all staff reports and materials
submitted at the meeting be made part of the permanent record with any additions, deletions, or
corrections that may be necessary.

Speakers: (Mark Ferris spoke in support, No one spoke in opposition.

MOTION: delacy made a motion the application no. 82000039, an application for a request for a
varlance from the vehicular use area landscaping requirements on property located at 3829 Miami
Boulevard has successfully met the applicable requirements of the Unified Development Ordinance
and Is hereby granted subject to the fotlowing conditions:

Durham Board of Adjustmant Summary Minutes
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The Improvements shall be substantially conslstent with the plans and all information subritted
to the Board as part of the application,

ACTION: Carried, 7-0. {deLacy, Retchless 2"

Case B2000040 City: A request for a varlance from the rear yard setback requirements to construct
a single-family dwelling, The subject site is located at 1611 Maryland Avenue, within the Urban
Developmant tier, and is zoned Residentlal Urban - 5 (RU-5),

Applicant and all witnesses swore or affirmed their testimony and consented to the remote

meeting format.
Seated: delacy, Kipp, Meadows, Rogers, Retchless, Jeter, Wymore

Staff Report: Eliza Monroe presented the case and asked that all staff reports and materials
submitted at the meeting be made part of the permanent record with any additions, deletions, or
corrections that may be necessary.

Speakers: Michael Barbaza and Rob Flelds spoke in support. No one spoke In opposition.
MOTION: Jeter made a motlon that application B2000040, an application for a request for a
varlance from the rear yard setback requirements to construct a single-family dwelling. The subject

site Is located at 1611 Maryland Avenue has successfully met the applicable requirements of the
Unified Development Ordinance and is hereby granted subject to the following conditions:

The improvements shall be substantially consistent with the plaiis and all information submitted to
the Board as part of the appfication.

6-foot rear yard setbhack requires a 25-foot side yard setback on the north side of the lot for the
portlon outside of the flag po'e,

ACTION: Carrled, 6-1, Meadow voting no. (leter, Delacy 2)

Old Business = None

New Business -

Approval of Orders

Case B1900053

MOTION: Approve the order for case B1900053 {delacy, Retchless, 2.
ACTION: Carried, 5-0.

Case B2000030

MOTION: Approve the order for case B2000030 {(Meadows, Retchless, 2™).
ACTION: Carrled, 5-0.

Case B20000022- Continued

Ourham Board of Adjustment Summary Minutes
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Case B2000033
MOTION: Approve the order for case 82000033 {leter, delacy 2™),
ACTION: Carried 6-0.

Case B2000034
MOTION: Approve the order for case B2000034 {deLacy, Retchless, 2"),

ACTION: Carrled 7-0.

Case B2000037
MOTION: Approve the order for case B2000037 {Kipp, Retchless 2™).

ACTION: Carried, 7-0.

Case B2000038
MOTION: Approve the order for case B2000038 (leter, Wymore 2™),

ACTION: Carried, 7-0.

Case B2000039

MOTION: Approve the order for case 82000039 (Meadows, delacy, 2.
ACTION: Carried, 7-0,

Case B2000040- To be drafted

Bryan Wardell updated the Board on the Appealcomling in Octobar. He asked for the Board to spend
time reviewing the two Orders that will be before them.

Adjournment
The meeting adjourned at 11:52 a.m, (delacy, Jeter 2

Respectfully Submitted,
Susan Cole, Clerk to the Board

Durham Board of Adjustment Summary Minutes
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BOARD OF ADJUSTMENT

AGENDA

COUNTY

June 21, 2022 8:30 a.m.
Committee Room, 2™ Floor, City Hall
101 City Hall Plaza, Durham, NC

Call to Order

Reli call
Jacob Rogers, Chair Jessica Major, Designated Alternate
Chad Meadows, Vice-Chair Chase Pickett, Alternate
" Natalie Beauchalne George Kolasa, Alternate
lan Kipp
David Paletta
Michael Retchless
Michael Tarrant

Adjustmentsto the Agenda

Approval of Minutes from May 24, 2022
Attachment: DRAFT BOA May 24 Minutes.pdf

Cases

82000019 - City: ‘A request for a minor special use permit to aliow a hotel where the property
line Is 200 feet of tess from a redidential district or the property line of a single-family residential
ise, The property Is located at 3114 Hillsborough Road, Is zoned Offtce and Institutional {Ol), and
Is within the Urban Development Ter, '

Attachments: B2 19.0d

B2000022 = City: Appeal of an administrative decisfon to administer a Notice of Violation for
Improvements made to the Durham Green Flea Market without an approved site plan. The
property is located at 1600 E. Pettigrew Street, is zoned Light industrial (IL) and Is within the Alston
Avenue Compact Neighborhood Development Tler,

Altachments: B2000022 ndi

82200014 ~ City: A request for a varlance from rlparian buffer and no-build setback standards,
The property Is located at 1608 Gunter Street, is zoned Residential Urban - 5(2) {RU-5({2)), and Is
within the Urban Development Tler,

Attachments: B2200014 pdf

B2200019 - City: A request for a variance from the Infill development standards street yard
requirements. The property fs located at 524 and 526 Lakeland Street, is 2oned Residential Urban
= 5{2) (RU-5(2}}, and Is within the Urban Development Tier.

Attachments: 82200019, pdf

Staff Contact: Jessica Dockery, Planning Manager

919.560.4137 x28210 BOA@DYrhamNC.gov
Page 10f2
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B2200020 — City: A request for a variance from the infill development standards setback
requirements. The property is located at 1203 N. Drlver Street, ks zoned Resldential Urban - 5(2)
(RU-5{2)}, and Is within the Urban Development Tler.

Attachments: 82200020 .pdf

vi. 0ld Business - None
Vil. NewBusiness - None

Vill.  Approvat of Orders -
B2000019
82000022
B2200014
82200019
82200020

X Adjournment

- ** Public Review: The agenda can be viewed on the BOA website https://durhamnc.gov/1372/Board-of-
~--Adjustment-BOA. For fufther informatlon, contact BOA®DurhamNC.gov, or contact Leigha Larkins at
919-560-4137 ext. 28263.

+ The meeting will also be live streamed on YouTube at
' user/C m

e la reunlén también se transmitird en vive en YouTube en

hitgs: {fwww.youtube.com/user/CityofourharuG,

Notice under the Language Access Plan
-~ :Persons requiring language assistance to effectively partlcipate fn this event may contact the City- County

- .Panning Department at 919-560-4137, or Sara.Young@durhamne.gov to request Interpretation and/or
translation services as soon as possible but no later than 48 hours before the event or deadline date.

Notlce under the Americans with Disabilitles Act (ADA)

Persons with disabilities may receive an auxiitary aid or service to effectively participate In city government
activities by contacting the ADA Coordinator, voice 919-560-4197, fax 560-4196 or ADA@durhamnc.gov,
as soon as possible but no later than 48 hours before the event or deadiine date.

Aviso hajo el Plan de Acceso al Idioma

Personas gue requleran asistencla linglfstica para particlpar efectivamente en este evento pueden
comunfquense con el Departamento de Planificaclén de ta Cuidad y el Condado al 919-560-4137 o
Sara.Young@durhamng.gov para sollcitar los serviclos de Interpretactén y / o traduceldn tan pronto como
sea posible pero no menos de 48 horas antes del evento o fecha fimite.

Aviso bajo la Ley sobre Estadounidenses con Discapacidades {ADA, siglas en Ingles)

Personas con discapacidades pueden recibir asistencia para participar efectivamente en actividades del
goblerno de la cludad al comuniguense con el Coordinador de ADA al 919-560-4197, fax 560-4196 o
ADA@durhamng.gov, tan pronto como sea posible pero no menos de 48 horas antes del evento o fecha
limite,

Staff Contact: Jessica Dockery, Planning Manager

919.560,4137 x28210" BOA@DyrhamNC.gov

Page 2 of 2
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LEA

DURHAM

CiTY OF DURHAM | DURHAM COUNTY
NORTH CAROLINA

COUNTY
APPEAL REPORT
Date: June 21, 2022
To: Members of the Board of Adjustment
Through: Sara M, Young, AICP, Planning Director
From: Leigha Larkins, Planner
" Subject: Appeal of an administrative decision to administer a Notice of Violation for
Improvements made to the Durham Green Flea Market without an
approved site plan

Summary. On March 10, 2020, Trans Perry and Robert Perry of Perry Law Firm, submitted
an application for an Appeal of an Adminlistrative Decision. Mr. Trans and Mr. Robert
Perry, hereby referred to as the appellants, would like to appeal the Notice of Violation
recelved by the appellants on February 18, 2020, The Board of Adjustment attempted to
hear this case at a virtual meeting on September 22, 2020, but that platform was denled
by the applicant until such time as the hearing could be held in person.

Background: On January 19, 2009, a change of use site plan, 00800251 (Attachment 4),
was approved for a change of use from warehouse to retall, The building Is located at
1600 E. Pettigrew Street, within the Alston Avenue Compact Neighborhood Development
tier, and zoned Light Industrial {IL). The site plan approved the continued utilization of the
existing building and parking for the new retall use. The site plan also approved of 4,840
square feet of new impervious surface Iin the form of a gravel driveway and required the
applicant to replace any missing sidewalk pleces.

An amendment to the approved site plan, 00900162 {Attachment 5}, was reviewed by
staff and approved on November 18, 2009. The amendment allowed the relocation of the
dumpster area to the rear of the bullding, at the end of the existing gravel driveway. An
additiona! 2,245 square feet of Impervious surface In the form of gravel was added to the
existing driveway to provide access to the new dumpsters. The site plan amendment also
permitted the use of outdoor space to accommodate 12 outdoor retail tenants, These
were to be located on an existing concrete pad adjacent the parking lot,

An additional site plan, case D1300045, was routed for review on February 14, 2013, in
response to a December 2012 Notice of Violation. The proposal identifled the following
existing changes to the site:

Pagelofd




-98 -

Case 82000022 Durham Green Flea Markat
Appeal of Administrative Declslon

o The conversion of a portion of the existing parking fot into an outdoor vending
location,
A new entrance off of Plum Street,
The location of outdoor storage.

The site plan was approved on September 17, 2014,

On January 17, 2020, Kim Roberts, Code Enforcement Officer, conducted a field
Inspection. During this Inspection, a 2oning violation was observed as the structures
located on site do not comply with the approved site plan which Roberts mentioned as
D1300045 in the letter. Code Enforcement Officer Roberts drafted and Issued the Notice
of Violation on February 10, 2020. The applicant was instructed to correct the violation
by removing all alterations inconsistent with the site plan within thirty (30) days of the
receipt of the notice,

Staf Analysls
Appeal:
In their 'Basis for Appeal’ (Attachment 3} the appeflant's state:

"We believe the actlons taken by the City representative Is discriminatory and done
without consideration to the services provided by the City of Durham. Spedificaily, based
on prior notices of violations and declsions by the Planning Department, it was agreed
minor violations would not be noticed as violatlons considering similar viclations by the
other business owners In the City of Durham. »

The Notice of Viofation was administered under UDO Section 15.1.2, referencing UDO
Section 3.7.2, This section establishes the basis for site plan review. Specificaliy:

UDO Section 3,7.2 Applicabliity

All proposed development or changes of use, except as indicated below, shall be
subject to the site plan review process. The following are exempt from site plan
review:

C. Change of use where no additions to buildings or structures, or exterior land
Improvements, are proposed and the change of use:

1. Does not require additional parking or stacking.

2, Does not require additional landscoping.

3. Does not require a Traffic Impact Analysis (TIA) or no improvements are
required as a result of a TIA analysls,

4. Only requires Architectural Review per Section 3.22.

Page 2 0f 4
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Case B2000022 Durham Green Flea Market
Appea) of Administrative Peclsion

UDO Sectlon 15.1.2 Violation

A

It shall be unlawful and a viofation of this Ordinance to establish, create, expand,
alter, occupy, or maintain any use, land development activily, or structure,
including but not limited to signs and bulldings, that viclates or is Inconsistent
with any provision of this Ordinance or any order, approval, or authorization
Issued pursuant to this Ordinance. Approvals and authorizations include, but are
not flimited to: speclal use permits, sign permits, certificates of compliance,
variances, building permits, development plans, site pians, and conditions of such
permits, variances, and plans.

B. itshall also be aviolation to engage in any construction, land development activity,

C

or use, without all approvals and authorizations required by this Ordinance.
Each day of a violation may be considered a separate and distinct violatlon.

The Code Enforcement Officer administered the Notice of Violation consistent with UDO
sections 3,7.2 and 15.1.2, The Improvements done on site were not reviewed or approved
through a site plan revlew process and bring the site out of compliance with previously
approved site plans. Modifications to the site since the last site plan approval were

compl

eted without regard to the regulations and standards within the UDO,

UDO sections 3.7.2 and 15.1.2 Have been components of the UDO since its adoption in

2006.

as remedied through appropriate channels of review.

Since that time, hundreds of Notices of Violatlon have been administered as wel}

Per Section 3.7.1, the Intent of site plan review Is to verify that a proposed development:

A.

B8,

C

D.

E.

Complies with all applicable Ordinance requirements, Including any applicable
development plan;

Complies with all previously approved applicable plans, including open space and

trails plans, and bicycle and pedestrian plans;

Provides for trash handling, recycling, grease bins, and other waste related facilities

employed In the normal operation of the use,

Provides adequate locations of parking areas, and pedestrian and vehicular access
points and circulation;

Provides adequate design of traffic patterns, traffic control measures, and street
pavement areas, with provisions for maintaining traffic flows and reducing
unfavorable effects of traffic on nearby properties;

F. Provides adequate stormwater facilities, water supply, sanitary sewer service, and

fire protection, as evidenced by conformance with department standards,
speclfications, and gulidelines;

Complies with requirements for easements and dedications;

Where a TIA has been submitted, accommodation for the traffic generated by the
development withthe existing or funded transportation system, or adequate traffic
mitigation measures, are provided.

Paga3of4




- 100 -

Case 82000022 Durham Green Flea Market
Appeal of Adminlstrative Declslon

When development occurs without going through this process, there Is no way to ensure
that the site was developed with regards to the overalt purpose of the Ordlnance; to
promote the health, safety, and general welfare of the residents of Durham City and

County,

The intent in adopting UDO Section 15 Enforcement was to provide gutdelines for such
situations, by which a Notice of Violation shal! be issued as well as the options available
to the Violator in response to the Issuance of a Notice of Violation. It specifically
prescribes that the Planning and/or Inspectlons Director, or an appropriate designee,
such as a Code Enforcement Officer, has the power and responsibility to enforce the
Ordinance and the remedies authorized under UDO Section 15,

" Recommendation: Staff recommends that the Board of Adjustment uphold the

Notice of Violation Issued on February 10,2020, by CodeEnforcement Officer Kim Roberts
as the site has unapproved improvements and Roberts was operating under the authority
given by UDO Section 15,

Attachments:

1. Context Map

Aerial Map

Application & Materlals Submitted
D0800251 Approved Site Plan

D0Y900162 Appraved Site Plan

D1300045 Approved Site Plan

February 2020 Notice of Violation

UDO Section 3.7.2 and UDO Section 15.1.2

PNH UL W

POSSIBLE MOTION

This matter having been reviewed by the Board on Application for Appeal of and
administrative decislon to administer a Notice of Violatlon for Improvements made to
the Durham Green Flea Market without an approved site plan by the Director of
Planning, Sara Young, c for property located at 1600 E, Pettigrew Street In Durham,
North Carolina; and, after hearing the presentation of evidence and reviewing the
appeal submittals and all substantial, materlal and competent evidence, | hereby
make a motion that the application appealing the Planning Director’s Interpretation
be GRANTED.

Note: A vote granting the appeal overtums the Planning Director’s letter,

Pagedofd
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Aerial Map

Attachment

B2000022 Durham Green Flea Ma:.ct Avpeal of an Administrative Decision
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Aerial Ma
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Aftachment 3 ~ Application &

Materiats Submitted

ﬂ:@@ Application For Appeal

A Pre-submitial mesting is nof ragquired prior to submission

T

= DURHAM
o0lifim | counTyY
Chy-County Development Services Canter

Pla n ning 101 Cily Hall Plaza, Durhaim, NC 27707 | hilos:#dsc durhampc.goy | 818-580-4137

Submittal: Applicetions are dus within 30 days of regelnt of the decision belng appealed and are avallable
onfine al; Jidsc.durhamnc,gov/ ermis-and-forms, Application submittals must be made in-person to

the City Clerk’s Office, If in City's jurisdiction, or the County Clerk's Office, if in the County's Jurisdiction. Fees
are due at lime of submittal. ONLY GOMPLETE APPLICATIONS CAN BE ACCEPYED.

Appeal applications are heard by the Board of Adjustment as a quasi-judicial public hearing. The application 1s
aform of written testimony and is used to provide evidencs, In addition to the application materlals, the applicant
tnay provide any other written, drawn or photographed materlal to support histher request and as permitied by
the Board of Adjustment. Any such additional material submitted will become part of the application, and as such

cannot be relurned,

Attendance at the hearing is raguired, Applicants may representthemselves or may be represented by someone
appropriate for quast-judicial public hearings. The public hearing will allow the applicant, proponents, opponents and
anyone else the opportunity to speak and ask questions in regards 1o the request.

An "Appeal of an Administrative Declsion" is permitted in accordance with Section 3.6, and an *Appeal of an
interpretation of Zone Boundaries® is permitted In accordance with Section 4,1.4, of the Unified Development

Ordinance {UDOQ),

Action by the Board of Adjustment (Sectlon 3.16.6A of the UDO): The Board of Adjusiment may reverse or
affirm (whoily or partly), or may modify the order, requirement, decision, or determination appealed from, and -
shall make any order, requirement, decision, or determination that in its opinlon cught to be made In the case
before it. To this end, the Board of Adjustment shall have all the powers of the official from whom the appeal Is
taken. Declslons ¢an be appeated to Superior Court within 30 days.

DatefTime rec'd:

Case Number:

Completed application and responses: ORIGINAL signalures required m /

Fee; $695, payable to Clty of Dirham or County of Durham, as M
applicable
Supplemental material, as applicable:
»  Written Order or decision belng appealed
o Copy of Notice of Violation
s Site plan or plot plan
¢ Other documents

Appiication for Appeal
Form 1047, January 2020 Pageiold
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Case #

EEE L
17' X

Site Address: 1600 E. Peftigrew St SI size (in acres): § 5

Zoning Districl(s) : ] PIN(s):0831-18-42-0210

Zoning Overlay District(s): PID({s): |
Development Tior: Clty [ County [O8oth

Name(s) (Print): Trans Perry and Robert Perry _Phone:Trans-919-308-7657, Robert-819-683-8685

Contac! Person: trans Perry and Robert Perry | Emall: ransperry@gmall.com, robert parrylaw@trontier.com

/%/ 5 G20

Date

Ownef&flgnature

Name(s): Trans Perry and Robert Perry

Contact Person: Robert T, Petry | Phone: 919-683-8685
Address: 601 Fayetteville St., Suite 300|Fax:919-688-7930
Clty/StateizIP: Durham, NC 27701 Emall: robert. perrylaw@frontier.com

[ certify thal all of the Informatlon presented by me In this application Is accurate to the best of my
knowledge, infarmation, and bellef,

7 7- 20

Applitant Sighature / Dale

Neme:
Contact Person's Malling Address: Phone;
Address; Fax:
Cily/StatelZIP: Emall:
Appicalion for Appaal
Page 2014

Ferm 1047, Janoary 2020
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Sugges

I, Tran_s Pen‘y and Robert T perry.wfsh to appeal the followlng decision by

Kim Roberts, CZO X
. {(Adminlistrative officlal)

The ruling was based on the following Unifled Development Ordinance provision(s}):
Section 3.7.2, Applicabllity, Site Plan and 15,1.2 Violation (see documents attached to the Notice of

Violation)

IA co pyé ol't the wiltten declslon/interpretation is atlached. This ruling was made with respect to the property
ocated at

address: 1600 E. Pettigrew St., Durham, NC 27703
PIN or PID; 0831-18-42-0210

Summarized below, and on other shests as necessary (attached), is my ratlonale for arguing that the
adminisirative ruling is an improper or etroneous interpretation of the Ordinance:

We believe the actions taken by the City representative Is discriminatory and done without
consideration to the services provided by the Clty of Durham. Specifically, based on prior notices of
violations and decisfons by the Planning Deparlment, it was agresd minor violations would not be
noticed as violations considering similar violations by other business owners In the City of Durham.

Applicatiot for Appeal
Fotm 1047, Janvary 2020 Pegadof 4
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i . wish to appeal the interpretation of the zoning

disirict boundary at a location generally described as:
N/A

Section 4.1.4B states the methods of interpreting zonlngy boundaries thal do nol follow lot iines. Explain how
your clrcumstances are not covered by Seclion 4,1.48;

N/A

OR Explain how physical or cullural features existing on the ground vary with those shown on the Officlal
Zoning Mep: .

N/A

Application ket Appeal
Form 1042, Jenuary 2020 . Pagedold
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CITY OF DURHAM | DURHAM COUNTY
City-County Planning Department
101 CITY HALL PLAZA | DURHAM, NC 27701
919.560.4137 | F 919,560.464!

DUR HAM

NOTICE OF VIOLATION COUNTY
LAY OF MEDICING
RECEIVED FEB 1 ¢ ad
February 10, 2020 26904417 |
Certifled Mall
7014 2120 0001 2285 7659
Robert T. Perry
Durham Green Flea Market LLC :eturclR::le!f:::!eqt;;stlfd
601 Fayettevllie St, Suite 300 opy Via First Ciass Hla
Durham, NC 27701
The following zoning violation was observed during a recent field inspectlon:
Address: 1600E, Pet_grew 5t DOurham Tax Parcel IDR: 119006
Zonlng. iL PIN #; 0831-18-42-0210
Vlolatlon Fallure to comply with an approved site plan (01300045)
" _Topecomected ag hotedhélow - B

The above conditlon constitutes aviolatlon of the Durham Unlfied Develepment Otdinance,
Section 3.7.2, Applicability, Site Plan and 15.1.2 Violatlon {see attached).

Correction of this violatlon will require the viofator to remove all alterations Inconsistent
with the approved site plan withln thirty (30) days of the recelpt of this notlce.

This notlce serves as a warning and explalns what steps must ba taken to comply with the
ordinance. if you do not contact us and begln the process to correct this violation within the
time frame specified above, you are subject to the imposition of civil penalties fn an amount
up to $500.00 per day for each day the violation exists after the deadline, The Durham UDOD
allows for the pursult of (a) prosecution of this violation as a crimina! misdemeancr, and (b)
injunctive rellef through the Durham County Courts. Additlonally, Section 15.2.2{A} of the
UDO allows a person charged with a vlolation of the Zoning Cade the right to appeal the
determination to the Durham Board of Adfustment within 30 days from the date of recelpt of
this notice,

Please note that if the same violation as noted above k repeated within the next two years,
the violation will be viewed as a continuation of this violation and may subject the violator to
civil penalties without prior notification, as allowed In Section 15.2.

If you notify me when you havecorrected the violation | will close out this case. The best way

to ryﬂwe Is by emall at Kim.Robarts@DurhamNC.gov.

Kim-foberts, C
Senlor Planner, Site Compliance Officer
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1600 € Pettigrew S¢, 01/17/20 by KFR

1600 E. Pettigrew Street, 01/17/20 by KFR
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DURHAM PROPERTY RECORD SEARCH

%2%006 PETTIGREW ST DURKAM GREEN FLEA MARKET LLC. Totat Assegsed Velus
DEPETT 3218 CHAPEL HiLL ST 8815815

DURHAM, NC, 27701

KEY INFORMATION

Tax Distlct CNTY-DRHM/CITY-DRHM PiN 0831-18-42-0210
Account 08629102 Nelghborhsod ca3ic
Land Uge Coda 440 Lend Use Desc com; WHSE-STORAGE
Subdly Code 0000 Suhdiv Desc N/A « NO SUBDIVISION
Detd Baok & Page 007730 /000327 Plat Book & Page: 000086 /A00034
Luat Sale Date: 06/23/2018 Last SalePilce: $699,000
Jan st Owaen DURKHAM GREEN FLEA MARKETLLC
Lagal Description: PROP-SOUTHERN STATES TOBA (:CO CO tNC/GREEN FLEA MRT
ASSESSMENT DETAILS
Land Fatr Market Value $307,590
kmprovement Falr Market Velue $508,226
Tote! Falr Marke! Value 615,818
RESIDENTIAL BUILDING (1) Assessed Total Improvement Value $608,225
Year Bulk: 1901 BulltUse 7 Ranch STORAGE WAREHOUSES
CurrentUse STORAGE WAREHCUSES Percent Complate: 100%
Heated Ares (SFF): 13,548 Full Bathroom{s): 0
Half Bathreom{s): 0 Bedroom(s): ¢
Fireplace (Y/N): N Begement (Y/N): [}
Basement Unfinished; - Basement Finished: .
Basemen Partially Finlshed: - Atleched Garage (Y/N): R
sessed Bulkding Velue: .$508,225

Disclalmer
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LIMITED LIABILITY COMPANY ANNUAL REPORT

107) 7
NAME OF LIMITED LIABILITY COMPANY:  Durham Green Flea Market, L.L.C.

SECRETARY OF STATE ID NUMBER: 1144008 STATE OF FORMATION: )¢
REPORT FOR THE CALENDAR YEAR: 2019

SECTION A: REGISTERED AGENT'S INFORMATION
1. NAME OF REGISTERED AGENT: Perry, Robert T.

2, SIGNATURE OF THE NEW REGISTERED AGENT:

, SIGNATURE CONSTITUTES CONSENT TO THE APPOINTMENT
3. REGISTERED OFFICE STREET ADDRESS & COUNTY 4. REGISTERED OFFICE MAILING ADDRESS

601 Fayetteville Street, Suite 300 601 Fayetteville Street, Suite 300
Durham, NC 27701 Durham County Durham, NC 27701

SECTION B: PRINCIPAL OFFICE INFORMATION
1. DESCRIPTION OF NATURE OF BUSINESS: Flea Market

2, PRINCIPAL OFFICE PHONE NUMBER: (910) 308-7657 3. PRINCIRAL OFFICE EMAIL: Privacy Redaction

4, PRINCIPAL OFFICE STREET ADDRESS & COUNTY 5. PRINCIPAL OFFICE MAILING ADDRESS
601 Fayetteville Street, Suite 300 601 Fayetteville Street, Sulte 300
Durham, NC 27701 Durham, NC 27701

6. Select one of the follow!ng If applicable. {Optional sed Instructions)
D The company ls a veleran-owned small business

D The company Is a service-disabled veteran-owned small business

SECTION C: COMPANY. OFFICIALS (Enter addilional comnpany officlals In Section E,)

NAME: Trans Perry NAME; NAME;
TTLE: General Manager TITLE: TITLE:
ADDRESS: ADDRESS: ADDRESS:
601 Fayetteville Street, Sulte 300
Durham, NC 27701
SECTION D: CERTIFICAYION OF ANNUAL REPORT. Section D must be complsled Inils entirely by & person/business enflly,
Trans Perry 3/18/2019
SNONATURE DATE
Fom must ba slgned by a Gompany Officlal ¥1ted under Section © of This foem,
Trans Perry General Manager
Pint o Type Name of Company Olfickal Pdnt or Yypa Title of Company Oficlal

This Annual Report has bean filed electronically,
MAIL TO: Gooratary of Btats, Business Reglstration DMalan, Poet Office Box 29525, Ralaigh, NG 27826.0528




-114 -

3,7,2 Applicabllity | Durham Unlfied Development Ordinance Page 10f2

3.7.2 Applicabllity

All proposedl development or changes of use, except as Indicated below, shall be subject to the site plan review
process, The followlng are exempt from site plan review;

A, Single-famlly and two-family development on existing single iots of record.

Development that does nat require review by any City or County department for confermance with the
standards of this Ordinance; or does not require a permit such as but not Iimited to fences or flagpales, In
Instances where these types of development require a certificate of appropriateness (COA) or a specialuse

permit, a site plan wil not be required.

Change of use where no additions to bulldings or structures, or exterior iand Improvements, are proposed
and the change of use:

1. Does not require additional parking or stacking.
2. Does not require additlonal fandscaping,

3, Coes not require a Traffic Impact Analysls (TIA) or nolmprovements are required as a result of a TIA
analysls,

4. Only requires Architectural Review per Section 3.22.

Public Right-of-Way Improvements

Development prajects consisting only of public utlfity Improvements within the public right-of-way,
Improvements to the publlc right-of-way (repairing, surfa¢ing, striping, widening, stabllizing, landscaping), or
other Improvements In the right-of-way where the Planning Director, or designee, determines another City or
County approval process verifies conformance to this Ordinance. Exceptions are as follows:

1. In Design Districts, a separate slte plan application can be filed or slte plan revlew can occur through
another technical review by the City or County for that development project,

2, inlocat historic distrlcts, a separate site plan application can be filed or site plan review can occur through
review of the required COA appliication,

The Durham Unifled Development Ordinance is current through leglstation effective;burham County; December 1,
2019Clty of Durham; December 1, 2019
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15,1.2 Violation | Durham Unified Development Ordinance” Page 10f1

15.1.2 Violation

A. 1t shall be unlawful and a violatlon of this Ordinance to establish, create, expand, alter, occupy, or malntain
any use, land development activity, or strircture, Including but not Himited to signs and bulldings, thatviolates
or Is inconsistent with any provision of this Ordinance or any order, approval, or authorlzatlon Issued
pursuant to this Ordinance. Approvals and authorizations Include, but are not limited to: special use permits,
slgn permits, certificates of compliance, varfances, bullding permits, development plans, site plans, and
conditions of such permits, varlances, and plans,

B, It shall also be a violation to engage In any construction, land development activity, or use, without all
approvals and authorlzations required by this Ordinance,

€. Each day of a violatlon may be consldered a separate and distinct violation.

The Durham Unlfied Development Ordinance Is current through legislation effective:

Durham County: Decernber 1, 2019
City of Durham; December 1, 2015

Disclalmer: The Durham Clty-County Planning Degartment office has the officlal version of the Durham Unifled
Development Ordinance. Users should contact the Planning Department for amendments subsequent to the
amendment clted here.

ity Webslte: durhamnc.gay

Seds.bublishing Company

The Durham Unlified Development Ordinance ks current through legislation effective;Durham County: December 1,
2019Chy of Durham: December 1, 2019
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CITV OF DURHAM Y v‘,%!:ﬁﬂgq
Office of the City Clerk = | ok Dotesrn iy
101 CITY HALL PLAZA | DURHAM, NC 27701 MJJJW@ "*?4?"%
919.560.4166 | F 9195604815 RECENED 1 \-)se &
a
wwiv.duthamne.gov . ! ?S arﬁo‘:?q A \}.;Ff
DL
DURMAM CITY-COUNTY
PLANNING DEPARTMENT

Patrick Young, Dirsctor of City/County Planning

Diana Schreiber, CMC
City Clerk @

Tonette Amos
Assistant City Clerk

March 10, 2020
Request for Appeal - 1600 E, Pattigraw Street, Durham, NC

I am attaching the above mantioned request for appeal application for your review.

Location of Violation(s): PIN#: 0831-18-42-0210

APPLICANT:

PARCEL ID#: 115006

Trans Perry and Robert Perry

c/o Robert Perry

601 Fayetteville Street, Suite 300
Durham, NC 27701

Geord Things ure Happening in Durham
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Mtochmanit 8- D1300043 Apgrrvesd BXa Plan

IMPROVEMENTS TO
DURHAM GREEN FLEA MARKET

FOR

ROBERT PERRY

P.0, G0X 1352, DURMAM, H.C. 27702
(919) 8399315

CREDLE ENGINEERING COMPANY, INC

ENOINEERS/PLANNERS/SURVEYORS 304 1 MAMGG AV OURRIM, K& 17701 001 N062H (i) 43 005 PX
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N n PROJECT INFORMATION
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- 132 - Attachment 7 - Fabruary 2020 Notice of Violation

CITY OF DURHAM | DURHAM COUNTY
City-County Planning Department
101 CITY HALL PLAZA | DURHAM, NC 27701
919.560.4137 | F 919.560.4641

DURHAM

NOTICE OF VIOLATION COUNTY
RECLiven FEB | 0 wd

February 10, 2020 26194117

Certified Mal)

701421200001 2285 7659
Robert T, Perry

Return Receipt Requested
Durham Green Flea Market LLC Copy Via First Class Mall

601 Fayetteville St, Sulte 300
Durham, NC 27701

The followlng zoning violation was observed during a recent field Inspection;

Address: 1600E, Pettigrew 5t Burham Tax Parcel IDH; 119006

2oning: L ' PIN #: 0832-18-42-0210

Violation: Fallure to complywith an approved site plan (D1300045)
- __Tobe coprected as noted bafow

The above condition constitutes a violation of the Durham Unifled Development Ordinance,
Section 3.7.2, Applicabillity, Site Plan and 15.1.2 Violatlon {see attached}.

Correction of this violation will requlre the violator to remove all alterations Inconsistent
with the approved site plan within thirty (30) days of the recelpt of this notice,

This notice serves as a warning and explains what steps must be taken to comply with the
ordinance, {f you do not contact us and begin the process to correct this violation within the
time frame speclfied above, you are subject to the Imposition of clvil penalties in an amount
up to $500.00 per day for each day the violation exists after the deadline, The Durham UDO
allows for the pursult of {a) prosecution of this violation as a ¢riminal misdemeanor, and (b)
injunctive rellef through the Durham County Courts. Additlonally, Section 15.2.2{A) of the
V0O allows a person charged with a violation of the 2oning Cade the right to appeal the
determination to the Durham Board of Adjustment within 30 days from the date of receipt of

this notice.

Please note that If the same violation as noted above Is repeated within the next two years,
the violation will be viewed as a continuation of this violatlon and may subject the violator to
civll penaltles without prior notification, as allowed in Sectlon 15.2.

If you notify me when you have corrected the viofation I will close out this case. The best way

to r-egaike is by email at iim.Roberts@DurhamNggov.
)4%%@
Kim"Raberts, C

Senlor Planner, Site Compliance Officer
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1600 E Pettigrew 5t, 01/17/20 by KFR

1600 E. Pettlgrew Street, 01/17/20 by KFR
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-137- Attachment 8 - UDO Section 3.7.2
and UDO Section 15.1.2
3.7.2 Applicablilty | Durham Unifled Development Ordinance Page 1 0f2

3.7.2 Applicability

All proposed development or changes of use, except as Indicated below, shall be subject to the site plan review
process. The following are exempt from site plan review:

A. Single-famlly and two-family development on existing single lots of record.

B. Development that does not requlre review by any City or County department for conformance with the
standards of this Ordlnance; or does not require a permit such as but not limited to fences or flagpoles. in
Instances whete these types of development requive a certlficate of approprtateness (COA) or a speclal use
permit, a site plan wili not be required.

€. Change of use where no additiens to bulidings or structures, or exterlor land improvements, are proposed
and the change of use;

1. Does not requlre additional parking or stacking,
2. Does not require additional landscaplng,

3. Daes not require a Trafflc Impact Analysis (TiA) or no improvements are required as a result of a TIA
analysls.

4. Only requires Architectural Review per Section 3.22,
D. Public Right-ol-Way Improvements

Development projects conslsting only of public utllity improvements within the public right-of-way,
improvements to the public right-of-way (repairing, surfaclng, striplng, widening, stabilizing, landscaping). or
other Improvements in the right-of-way where the Planning Director, or designee, determines another City or
County approval process verlfles conformance to this Ordinance, Exceptions are as follows:

1. In Design Districts, a separate site plan application can be filed or site plan review can occur through
another technlcal review by the Clty or County for that development project.

2. In local historle districts, a separate site plan application can be filed or site plan review can occur through
review of the required COA application.

The Durham Unified Development Ordinance Is current through legislation effective:Durham County: July 13, 2020City
. of Durham: July 1, 2020
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3.7.2 Applicability | Durham Unified Development Ordinance _ Page 2 of 2

The Durham Unifled Development Ordinance [s current thraugh legislation effective:
Durham County: July 13, 2020
City of Durham; July 1, 2020

Disciaimer: The Rugham City-County Planning Department office has the official version of the Durham Unified

Development Ordinance. Users should contact the Planning Department for amentdments subsequent to the
amendment clted here,

Note: This site does not support Internet Explorer. To view this site, Code Publishing Company recommends using
one of the following browsers: Google Chrome, Firefox, or Safari,

Chty Website: durhamnc.gov
Code Publishing Company

The Durham Unifled Oavelopment Ordinance is current through legislation effective:Durbam County: July 13, 2020City
of Durham: July 1, 2020




-139 -

15.1.2 Violatlon | Durham Unified Development Ordinance Page 1 of 1

15.1.2 Violation

A. It shall be unlawful and a violation of this Ordirance to establish, create, expand, alter, occupy, of maintain
any use, land development activity, or structure, including but not limited to signs and bulldings, that violates
or Is Inconsistent with any provision of this Ordinance or any order, approval, or authorization issued
pursuant to this Ordinance. Approvals and authorizations Include, but are not limited to: special use permits,
sign permits, certificates of compliance, vartances, bullding permits, development plans, site plans, and
conditlons of such permits, varfances, and plans.

B. &t shall also be a violation to engage in any construction, land development activity, or use, without all
approvals and authorizatlons required by this Ordinance.

C. Each day of a violation may be considered a separate and distinct violation.

The Durham Unlified Development Ordinance Is current through legislation effective:

Purham County: july 13, 2020
City of Durham; july 1, 2020

Disclalmer: The Durham City-County Planaing Department office has the official version of the Durham Unified

Development Qrdinance. Users shotifd contact the Planning Department for amendments subsequent to the
amendment cited here,

Note: This site does not support Internet Explorer, To view this site, Code Publishing Company recommends using
one of the following browsers: Google Chrome, Firefox, or $afarl,

City Website; durhamnc.goy
Coda publishing Company

The Durham Unified Development Ordinance fs current through legislation effective;Durham County: july 13, 2020City
of Durham: July 1, 2020 '
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**ﬁ O BOARD OF ADJUSTMENT
* BUR y APPROVED MINUTES
HA
CITY OF
DURHAM COUNTY
June 21, 2022, 8:30a.m.

Committee Room, 2™ floor, City Hall
101 City Hall Plaza, Durham, NC

Call to Order

Chair Rogers called the meeting to order at 8:30 a.m.

Roli Call
Members Present: Members Absent:
Jacob Rogers, Chair Jessica Major, Alternate
Chad Meadows, Vice Chair Natalie Beauchaine
lan Kipp
Michael Retchless Staff Present:
David Paletta Jessica Dockery, Planning iManager
Michael Tarrant Don C’Toole, City Attorney’s Office
Chase Pickett, Deslgnated Alternate Bryan Wardell, County Attorney’s Office
George Kolasa, Alternate Cole Renlgar, Planner

Lelgha Latkins, Planner

Terri Elliott, Clerk

Chris Peterson, Technology Lialson

Kim Roberts, Zoning Compliance Officer
Landus Robertson, Planning Manager

Chalr Rogers read the following statement:

The meeting will now come to order. Welcome to the June 21, 2022 meeting of the City of Durham
Board of Adjustment. My name Is Chalr Jacok Rogers and | am the Chair of the board.

This Board is a quasi-judiclal Board of record and, assuch, all testimonywill be recorded. The
proceedings of this Board will be governed by the Unified Development Ordinance, as recorded

As Chair of the Durham Board of Adjustment, 1 would like to expfain the procedures used for
Board hearings. The hearlngs are guasi-judicial. The process Is similar to a court proceeding.
First, a staff member of the City County Planning Department will present an overview of the case.
Then the applicant presents its evidence. The opponents, if there are any, wili present thelr
evidence, The applicant may then present Its rebuttal. Board members are asked to refrain from
questions until each speaker hascompleted his or her presentation, All testimony is given under
oath. In a few moments, | will give the oath to all witnesses as a group, All witnesses are asked to
sign the roster at the podium i you have not done so.

Durham Board of AdJustment Summary
Approved
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Testimony should consist of facts each witness knows, not hearsay. All witnesses should come
forward to the podium and identify themselves each time theyapproach the podium. Speak
directly Into the microphone so thelr testimony can be recorded on tape, Before each application
I will read the findings that must be made to approve an application, and any testimony should be
relevant to the criteria that the Board uses to determine whether to approve an apptication.

Any written evidence or exhibits must be presented to the Chalr and a determination will ba made
whether it should be accepted. Written evidence or exhibits can be inspected by the opposing
parly, Al evidence, written or oral, or exhibits can be abjected to.

Witnesses are subject to cross examination. Opposing representatives will have an apportunity to
question witnesses after all withesses for the other side have testified. If you wish to cross-
examine, you may raise your hand when | ask for other speakers in favor or against the application
and 1 will recognize you. | would also like to remind everyone in attendance to be courteous and
ask questions respectiully. i there are numerous people who will be providing the same or simllar
testimony ejther for or against an application, in the interest of time, 1 would request that you
please select a representative topresent that testimony.

{ would ltke to note that Board members may have visited each site under constderation as part of
their preparation for this meeting.

The Board will vote on each case after the presentation of al} the evidence, for and against an
application, and discussion among themselves concerning the case. North Carolina law requires
that in order for an applicant's request to be granted for a Clty application before the Board, 5 of
the 7 voting Board members must approve the request. (If less than 7 voting members present,
state 5 of the 5 voting members or 5 of the 6 voting members). For a county variance request,
North Carofina law requires that in order for an applicant’s request to be granted, 6 of the 7 voting
Board members must approve the request. For other county requests, including applicatlons for a
minor speclal use permit, 4 of the 7 Board members, or a simple majority, must approve the
request.

All decisions of this Board are subject to appeal to the Durham Superior Court. Anyone (n the
audlence, other than theapplicant, who wish to recelve a copy of the formal order issued by this
Board on a particular case, must submit a written request for a copy of the order at this hearing.
Forms for this purpose are available for the City/County Planning Staff,

Approval of Summary Minutes from May 24, 2022.

MOTION: Approve the May 24, 2022 minutes,
ACTION: Carried, 7-0. ([Meadows, Retchless 2™}

Adjustments to the Agenda ~ None

Durham Board of Adjustment Summary Minules
Approved Page 20fS
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Hearing and Determination of Cases

B2000019 - City: A request for a minor speclal use permit to allow a hotel where the property
line Is 200 feet or less from a residential district or the property line of a single-family residential
use. The property Is focated at 3114 Hillsborough Road, is 2oned Office and Institutional (O1), and
is within the Urban Development Tler.

Applicant and all witnesses swore or affirmed thelr testimony.

Jessica Dockery (staff} requested a continuation to a date certaln of August 23, 2022, due to a
failure to provide speclal advanced notice of this hearing as promised via emait by former staff
member Eliza Monroe,

Tom Miller, representing Watts-Hillandale Neighborhood Association {opponents), spoke In
support of the request for the continuance. Patrick Byker, representing the applicant, spoke
against the continuance. After discussion, Mr. Byker withdrew his objection.

Seated: Meadows, Paletta, Rogers, Retchless, Tarrant, Pickett, and Klpp

MOTION: To continue case B2000019 to a date certain of August 23, 2022 in-person meeting.
ACYION: Carried, 6-1 (Meadow, Pickett 2") [Rogers voting no}

B2000022 ~ City: Appeal of an administrative decision to administer a Notice of Violation for
Improvements made to the Burham Green Flea Market without an approved site plan. The
property is located at 1600 E, Pettigrew Street, is zoned Light industrial (IL} and Is within the Alston
Avenue Compact Neighborhood Development Tler,

Applicant and all witnesses swore or affirmed thelr testimony.
Seated: Meadows, Paletta, Rogers, Retchless, Tarrant, Plckett, and Kolasa (Kipp recused)

Staff Report: Leigha Larkins presented the case and asked that all staff reports and materials
submitted at the meeting be made part of the permanent record with any additlons, deletlons, or
corrections that may be necessary.

Appeliant: Robert Perry (Attorney)

Appellee, City of Durham: Don O'Toole (Attorney In the Durham City Attorney’s Olfice)
represented the City. Durham Code Enforcement Office, Landus Robiertson, presented the basis
for the Notice of Violation at 1600 E. Pettigrew Street and confirmed on the record that
photographs were submitted as part of the staff report and were taken by Kim Roberts.

Both Landus Robertson and Kim Roberts appeared as witnesses,

MOTION; Tarrant made a moticn that this matter, having been reviewed by the Board on
Application for Appeal of an administrative decision to administer a Notice of Violation for
Improvements made to the Durham Green Flea Market, without an approved site plan, by the
Director of Planning, Sara Young, for property located at 1600 E. Pettigrew Street in Durham,
North Carolina; and, after hearing the presentation of evidence and reviewing the

appeal submittals and all substantlal, material and competent evidence, that the application
appealing the Planning Director's Interpretation be granted.

Durham Board of Adjustment Summary Minutes
Approved Page 3 of 5
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ACTION; Falled, 1-6. [Tarrant, Kolasa 2™) (Paletta voting yes)

The Board took a break 9;58 a.m, - 10:10 a.m,

B2200014 ~ City: A request for a variance from riparian buffer and no-build setback standards.
The property Is located at 1608 Gunter Street, Is zoned Resldential Urban - 5(2) (RU-5{2)), and Is
within the Urban Development Tier.

Appileant and all witnesses swore or affirmed thelr testimony.
Seated: Kipp, Meadows, Paletta, Rogers, Retchless, Tarrant, and Pickett

Staff Report: Cole Renlgar presented the case and asked that alf staff reports and materials
submitted at the meeting be made part of the permanent record with any additions, deletions, or
corrections that may be necessary.

Speakers: Urlah Dortch spoke In support. Gordon Willlams and Clifford Heindel spoke in
opposition,

MOTION: Retchless made a motlon that case number B2200014, an application for a request for
avatiance from riparian buffer and no-build setback requirements, on property located at 1608
Gunter Street, has successfully met the applicable requirements of the Unifled Development
Ordinance and s hereby granted subject to the following conditions:

1. The Improvements shall be substantially consistent with the plans and all information
submitted to the Board as part of the application.

Meadows suggested adding an amendment to the motion to add an additional
condition to the motion that the deck be located to the northwestern side of the
structure as far out of the riparian buffer as feastbly possible. (Meadow, Retchless

znd
ACTION {on amended motlon): Carrled, 5-2. {Tarrant, Meadows 2) {Paletta, Pickett voting no)
B2200019 ~ City: A request for a varlance from the inflll development standards street yard
requirements. The property is located at 524 and 526 Lakeland Street, Is zoned Residential Urban
-5 [RU-5), and Is within the Urban Development Tler.
Applicant and alf witnesses sware or afflrmed thelr testimony.

Seated: Kipp, Meadows, Paletta, Rogers, Retchless, Tarrant, and Plckett

Staff Report: Cole Renigar presented the case and asked that all staff reports and materials
submitted at the meeting be made part of the permanent record with any additions, deletions, or
correctlons that may be necessary.

Speakers: Urlah Dortch, applicant, spoke In support, No one spoke In opposition.

MOTION: Meadows made a motion the application nhumber 82200019, a request for a varlance
trom the infill development standards setback requirements, on propertles focated at 524 8 526

Durham Board of Adjustment Summary Minutes
Approved Page 4 of 5
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Lakeland Street, has successfully met the applicable requirements of the Unifled Development
Ordinance and Is hereby granted, subject to the folfowing conditions:

1. The improvements shall be substantially consistent with the plans and al! Inforrmation
submltted to the Board as pait. of the application,

ACTION: Carried, 7-0, (Meadows, Kipp 2'9)

B22(0020 ~ City: A request for a variance from the Infill development standards street yard
requirements. The property Is located at 1203 N. Driver, Is zoned Residential Urban - 5(2) (RU-
5{2}}, and is within the Urban Development Tier,

Appiicant and ail witnesses swore oy affirmed thelr testimony.
Seated: Kipp, Meadows, Paletts, Rogers, Retchless, Tarrant, and Pickett

Staff Report: Cole Renigar presented the case and asked that ali staff reports and materlals
sibritted ai the meeting be made part of the permanent record with any additions, deletions, or
corrections that may be necessary.

Speshers: John Black, appficant, spoke Jnsupport. No one spoke In opposition,

MOTION: Meadows made a motion that application number B2200020, a request for a variance
from the infill development standards street yard requirements, on property located at 1203 N,
Driver 5¢,, has successfully met the applicable requirements of the Unifled Development
Ordinance and is hereby granted, subject te the following cenditions:

1, The improvements shall be substantially consistent with the plans and all information
submitted to the Board as part of the application.

ACTION: Carried, 7-0. (Meadows, Retchiess 2"%)
V.  Ofd-None
Vvi.  New Business - None
Vii. Approval of Orders

Case B2200015
MOTION: Approve the order for case B2200019 (Meadow, Retchless 2°)
ACTION: Carried, 7-0,

Case 2200020
MOTION: Approve the order for case B2200020 (Meadows, Tarrant 2™
ACTION: Carrled, 7-0.
Vill.  Adjournment
The mesating adjourned at 11:07 a.m.
The next meeting will be June 28, 2022, virtual via Zoom

Respectfully Submitted,
Terrl Eltiott, Clerk to the Board

Durham Board of Adjustment Summary Minutes
Approved Page 5of §
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CITY/COUNTY OF DURHAM
ORDER DENYING THE APPEAL OF AN ADMINISTRATIVE DECISION OF
THE PLANNING DIRECTOR ISSUING A NOTICE OF VIOLATION FOR IMPROVEMENTS
MADE YO THE DURHAM FLEA MARKET WITHOUT AN APPROVED SITE PLAN
(82000022)
PiN{s): 0831.18-42.0210

On June 21, 2022 the Board of Adjustment {“Board”) of the City/County of Durham conducted

a hearing on Mr. Robert Perry and Mr. Trans Perry's {the “Appellants”} appeal of a Notice of

Violation Issued to them s owners/operators of The Green Flea Market located at 1600 E.
. Pettigrew Street (the “Property”). The Notice of Violation cited Appellants for violations of

Sectlon 3,2.2 and 15.1.2 of the Unlfled Development Ordinance for making improvements to
" the Durham Green Flea Market without an approved site plan.

Procedural Background

.*+ On January 19, 2009, a.change of use site plan was approved for a change of use from
* Myarehouse to retail, The bullding Is located at 1600 E. Pettigrew Street, within the Alston
. Avehue Compatt.Nelghbrhitiod Development tler, and zaned Light Industrial (IL). The site
* planapproved the contintéed utilization of the existing building and parking for the new retail
use. The site plan also appraved of 4,840 square feet of new impervious surface in the form
: of agravel driveway antirequired the applicant to replace any missing sidewalk pieces.

".An amendment to th¥ Bpjsroyed site plan was reviewed by staff and approvéd on November

: 18,2009, The amendment bllowed the relocation of the dumpster area to the rear of the
.. buliding, at thé end.of the .existing gravel driveway. An additlonal 2,245 square feet of
Impervous surface in the form of gravel was added to the existing driveway to provide access

to the new dumpsters. The 3ite plan amendment also permitted the use of outdoor space to
accommaodate 12 dutdoor fetall tenants, These were to be located on an existing concrete

pad adjacent the parking lot.

An additional site plan was routed for review on February 14, 2013, in response to a
December 2012 Notice of Violation. The propasal Identified the following existing changes to

the site:

+ The ¢onversion of a portion of the existing parking lot into an outdoor vending

location.
s A new entrance off of Plum Street.
» The locat!on of outdoor storage.

The site plan was approved on September 17, 2014,

lof4
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On January 17, 2020, Kim Roberts, Site Compliance Officer, conducted a field inspection.
During this Inspection, a zoning violation was observed as the structures located on site do
not comply with the approved site pian. Ms. Roberts drafted and issued the Notige of
Violatlon on February 10, 2020, The applicant was Instructed to correct the violation by
removing all alteratlons inconsistent with the site plan within thirty (30) days of the receipt
of the notlce.

The Notice of Violatien was administered pursuant to UDO Section 15.1.2, referencing UDO
Sectlon 3.7.2. This sectlon establishes the basis for site plan review. Specifically, UDO Section
3.7.2 requires all proposed development or chahges of use, except as indicated helow, shall
be subject to the site plan review process. The following are exempt from site plan review:

€. Change of :use “where no additions to bulldings or structures, or exterlor land
Improvements, are proposad and the change of use:
1. Does not require additional parking or stacking.
2. Does not require additional landscaping.
- 3. Does.not require-a Traffic Impact Analysis (TIA) or no improvements are required
as a result of a TIAanalysls.
‘... A, Only requires Architectural Review per UDO Section 3.22.

UDO Sectlon 15.1.2 states: .

- :A.~ I€shall be unlawfu! and a violation of this Ordinance to establish, create, expand,
- -alter, -occupy,:-or.malntaln any use, land development activity, or structure,
.+ * Inéluding but hot limited to signs and bulldings, that violates or is inconsistent with

;.. any ‘provision of this Ordinance or any order, approval, or authorization Issued
pursyant to thls Ordinance. Approvals and authorlzations include, but are not

. 1. ot [imHed to special use permits, sign permits, certificates of compliance, variances,

. -t :"*buildirig permits;‘development plans, site plans, and conditions of such permits,

varlantes, and plans.

B. It shall also be 2 violation to engage In any constructlon, land development
activity, or use, without all approvals and authorizations required by this

Ordinance,
C. Each day of a violation may be considered a separate and distinct violation.

The purpose of the foregolng provisions of the UDO Is to ensure that a site Is developed In
conformity with the overall purpose of the ordinance and to promote the heaith, safety, and
general welfare of the residents of Durham City and County.

20f4
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Standard of Review

The burden of proof Is upon the City of Durham to astablish by clear and convincing evidence
that the Notice of Violation was Issued In conformity with the provisions of the UDO and that
the Appellant was In violation of the provisions cited therein.

Presentation of Evidence

Appellants were representéd by Attorney Robert Perry. Mr. Perry served as both a fact witness
andan advocate for the Appellants. He disputed the accuracy of the Notice of Violation asserting

- that It-was too general to.place the Appeliants on notice of the spedific vlolations being cited.

- He -denled recelving any nhotice of a violation for outdoor storage and disputed testimony
provided by Laridis Robértson that Appellants had numerous violations of the UDO, Mr.

Perry testified that the closure of Pettigrew Street has caused slgnificant financlal

-, T -problems :for the Greeli Flea Market, asserting that the City of Durham was hot dliigent in
. "Gpehing up that fbad for.public use. Mr, Pdrry further testifled that n an effort to comply

= we s --owith the Notice of Violation he re-designated parking spaces on another portion of the

property as reserved .for .handicapped drivers to comply with applicable UDO

- .éfgquirgments: = Mr, Peity also presented testimonlal evidepce that he felt his business

. . . "wWas-being treated tifferéntly than another flea market in Durham that had little, if any,

mrns ctotas restrictions onits plannlng and/or development actlumes

*. On tross examinaﬂon bv ‘Mr.Don O Toole, Deputy City Attornev, Mr. Perry admltted that

he was familtar with-the planning process and was aware of the general requirements set

. :forth by the 'UDO for his business. Mr. Perry testified that his son, and co-owner, Trans

Petry was a bullder and ‘spent signlficant time at the planning department on a varlety of

- projects. Mr. ‘Perry ‘admitted recelving the Notice of Violation, but disputed that it was
-~ specificenough to ldentlfy anything otherthangeneral Issues.

Ms. Kim Roberts, Senlor Planner and Site Compllance Officer for the City of Durham
testifled that she was personally at the flea market, witnessed the violatlons set forth In the
NOV, drafted and sent the same to Mr. Robert Perry. Included and attached to the
NOV were pictures showing the specific viclations. Mr. Landus Robertson, Zoning
Admlinistration Planning Manager provided testimony about the history of violations and
enforcement actions related to the Property in support of the City’s contention that Mr,
Perty was aware of the violatlons and understood what was necessary to bring the
property into compliance,

Board Discussion

Mr. Paletta expressed his concern about the general nature of the NOV and felt that It
should have specifically cited each and every violation on the Property. Mr. Tarrant, Mr.

3of 4
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Meadows and Mr. Retchless alf felt the specificity set forth in the NOV and site plan were
sufficiently clear such that the Appellants understood the viclations needing attentlon. The
Board voted 6-1 to deny the appea! of the NOV with Mr, Paletta voting in favor.

Decision

Having considered ali written and oral evidence presented at the hesring and

addressing competent and materfal facts as required by N.C. Gen, Stat. §§ 160A-888 (e2)(1)

and 153A-349, THE BOARD hereby determines that the requirements for reversing the
- Notice of Violation In this case have NOT been met, and that the appeal s DENIED.

IN SUPPORT OF THIS DECISION, THE BOARD finds as fact, in addition to the evidence

recelved through documantary and witness testimony, that the descriptions and statements

of . fact set forth In the staff report presented as evidence to the Board are the Facts

:describing ‘thé use, surrounding conditions, and ordinance requirements and the Board

.Addpts .by Feference and includes In this declslon all such facts and, in partlcular, the
"~ Heoncluslons Ain"the staff report entitted "Staff Analysis” as If set farth herein.

- '~ zAnwappeal of a Board of Adjustment action can be filed pursuant to procedures noted in
* - :thé Notth Caroling General Statutes, Chapter 160D, Sectlons 406, 1402, and 1405, with the
L. Diriam County “Superfor..Court within 30 days (as defined by N.C. Gen, Stat.

gm0.1405(d”' voee .- . s .-
o Ordered this the 26% day of July, 2022

Staff Planner

qliela0ae.

date Malled

4of4




- 152 -

STATE OF NORTH CAROL!NA . :".,'IN THE GENERAL COURT OF JUSTICE
COUNTY OF DURHAM ™ 7" “SUPERIOR COURT DIVISION
" FILE NO, 22 CVS 3973

P} R LT N B0

DURHAM GREEN FLEA MARKET )
\-'blul“.':u\_aln o
Petitioner, )
BY . S ) VAN

\2 ) THE RECORD
} DURHAM BOARD OF ADJUSTMENT
CITY OF DURHAM ) BOA Case #2000022
) TRANSCRIPT OF EXHIBITJ
Respondent, )
)
)

Respondent filed the Record in Durham Board of Adjustment case B2000022 on
January 3, 2023. Foruse by the Court, Respondent now files a transcript of the June 21, 2022
Board of Adjustment hearing (Exhibit J of the Record), which was prepared by Huseby

Global Litigation at Respondent’s request.

This the LT 4y of May, 2023.

By:_ & i yo Qféﬁﬁ@'
Donald T. O'Toole (N.C.S.B#29369) N
Senior Deputy City Attorney

101 City Hall Plaza

Durhatn, North Carolina 27701

Phone: (919)354-2752

Email: donald.o'toole@durhamnc.goy

Attorney for Respondent
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CERTIFICATE OF SERVICE
I, do hereby certify that the foregoing was served on all counsel of record, as permitted by

Rule 5 of the North Carolina Rules of Civil Procedure. The names and address of the attorney

served appears below.

Robert P. Perry

Chelsi Edwards

PERRY, PERRY & PERRY, P.A.
601 Fayetteville Street, Ste, 300
Durham, NC 27701

Attorney for Petitioner

By: _Aé A Z«(cé&

This the | [ gaz of May, 2023.

Donald T. O’Toole (N C.5.B.#29369)
Sentor Deputy City Attorney

101 City Hall Plaza

Durham, North Carolina 2770
Phone: (919) 354-2752

Email: donald.otoole@durhamnc.gov

Attorney for Respondent
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CITY OF DURHAM
Board of Adfustment Hearing on 06/21/2022
1
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8 BOARD OF ADJUSTMENT HEARING
9 JUNE 21, 2022
10
11
12
13
14 TIME: 8:30 a.m.
15 PLACE: Committee Room, 2nd Floor
le City Hall
17 101 City Hall Plaza
18 Durham, NC 27701
19
20
21
22
23
24
25
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CITY OF DURHAM
Board of Adjustment Hearlng on 06/21/2022 Pages 2.5
Fage 2 Paged
1 APPEARANCE S 1 PROCREDINGS
2 ) R ROGRRS)  Good romlng and welcome to the June dlst,
3 DON O'TOOLE, REQUIRE 3 2N, veeting of the Durkan Board of Adjuatment,
4 Senior Deputy City Aetornsy 1 This Bosrd fs a quasi-judlelal Board of recerd and, &
§ 101 cley Hall Plata § such, all testimony will be recorded. Proceedings of thig
6 Durham, North Carolins 27701 6 Board will be governed by the Unified Devalopent Ordinance.
? ? Az Ouir of the burhan Board of Adjusteeat, I'd like to
9 ALBO PAESENT: 0 exlain the procedures wed for Board hearings. The hearirgs
9 Jacob Rogers. Chair 9 are quasl-judicial. The process fa sirdlar to a court
10 Texri Elliotk, Clerk 10 groceedim,
11 Chad Weadaws, Vice-Chair 1 ¥irst, a statl menber of the Cityfcownty Planning
13 Ian Kipp 12 Pepartrent will present an overview of the case; then the
13 David Palekta 1} applicant presents it's evidence; the epponeats, If there are
14 Michael Retchless 14 any, will present thelir evidence; the applicant may then
15 Michael Tarrant 1S precent it's rebuteal, Board mesbers are asked to refrain
16 Chase Plekett. Alternate 16 tron questions until each spsaker has cosplated hio or her
A7 George Xolasa, Alternate 17 presekation,
13 Leighs Larkine, Plannar 18 AL} testlmony 1s glven uoder cath. Ia a few pocests, I
19 Jegsica Dockery, Planning Manager 19 will glve the path to all witnesses as a group. All
30 Landux Robertaom, Planning Manager 20 witnesses are asked to eign the toster, actually when you
21 Robert Perry, Appellant 21 walk in the yoom hack there, if you bava not done no already,
22 Bryan Wardell, County Attorney's OIfice 2 Testinony should consfst of fact each witnes knows, not
L] A hearexy. Al witnesses should cove forvard to the podfn and
24 H  identify themselves each biwe they approach the podivm, speak
a5 25 directly in to the microphone 80 your testimony can be
Paged e ¥
3 TNDRYX 1 recorded, Before each application 1 will read the flndings
2 2 that oust be nade Lo approve an application, and any
¥ OPENIHG RENARKEs 3 testirony should be relevant ta the criterfa that the Board
1 By Ma. Larkiag. .o ciiaenaensd |4 uses to determine whather to approve an application,
5 H Any weltten evidence ar exhibits must be presented to
5 APPALLANT'S TBSTIHONT, costivvirernrrenninas Cereernerrinane 17 | & the Chalr and a deternination will be gade whethar it should
' 7 be accepted. Written evidence or exhibits can be Inspected
& APPELULANT'§ WITHESS: 8 by the opposing party, Al evidence, written or oral, or
9 ROBERT PERRY, 9 exulblis can be chlected to,
1w Crost-Bxagination by Mr. ©'Tacle.,..sriiiaraiiianindt |10 Witnesses are subject to cross-exanination. Opposing
1n 1 representatlves will have m opportunity to question
11 VOB isicinivrieniraninanies ITIRIR T YRISYPPPS voraodd 112 witnesses after sll witnessea for the cther side have
b 13 testified. If you wish to cross-axamine, you may ralee your
un 14 hand when I ask foc other epeakera in favor or agalnst the
15 15 application and [ W11 recognice you. I would like to .- T
iy 16 would algo Yike to reaind everyons in attendance to be
n 17 omuteous, sk questions reepectfully. If there are any --
" 18 if there are mmdrous pecple who would be providing the sare
s 19 o sinilar testisony elther for or againat &n application, in
Ll 20 the interest of time, I would request that you please palect
h 21 a represeptative to present that testieony,
u n 1 would like to note that Board manbers may have visited
a 23 each site under conzideration ae part o thelr preparation
u 24 for this eeeting,
% 5 The Board will vote on each case after presantation of
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CITY OF DURHAM
Board of Adjustment Hearlng on 06/21/2022 Pages 6.9
“Faged Fage 8
1 the evidence for and against an application and dlscussion 1 case, on Pettigrew.
7 among thesselves concerming tha case. Morth Carolima law 2 QBN ROGERS: Ckay, B2000022, correct?
3 requires that in order for an applicant to requast .- 3 MR, KIPPt Yes.
+ applicant’s request to be granted for a City application 4 OB ROGERS: A clght. Thank you.
5 Dbefore the Board, Eive of the seven wotlng mecbers wust 5 Al right, Mgy adjustxents to the agenda?
& approve the requast, § {no vecponse}
1 Sklp some of this, 1 OMN ROGERS: AL right. Terrd, would you Like to call
] Al decisions of this Board are subject to appeal to the | 8 the next case, please?
9 puron Bugerior Cowrt, Anyone in the audience, other than 9 HS, ELLIOTT: Mn-bmo, The next -- this is Tercd, Clerk,
10 the applicant, who wish to receive a copy of the formal ordar |10 and the mext case ls BIOODO22. It’'s a Cily case, Tt"s an
11 issued by thic Scard on a particvlar cam -+ excuse ;a -- 11 appesl of an adainlstrative declolon to adninlster a Hotice
17 mst submit a written request for a copy of the order at this | 12 of viclation for irprovements wade to furhan Green Flea
13 hearing. Forms for this purposa are avallable from the 11 Market without an agproved site plan, The property {s
M City/County Plaming Staff. W located ab 1600 Past Pettigrew dtreet, and it’s atned
15 K right, Terrl, would you 1ike to call the roll? 15 Industrial Ligit, and it’s with the Alaton Avenue Compact
16 M8, BULICTT: Yes. Jaooh Rogers? 16 Neighborhood Developnent Tier.
17 Y3, ROGERS: Here, n CR%4 ROGERS:  ould you clarify the seating for this
bl S, ELXTH  (had Headows? 18 case?
1% MR, BADONE:  Here, 19 MS. ELLIOTT: Seating for --
i NS, RLLIOTT: Matalie Beauchaine? a0 OB R0CERS: With Hr. Isn Kipp recosing himgelf From
A fro response) L.
u X8, ELLIOTT: Ian Xipp? » M. EXOTT: Gkay, Beating for this case is Weadown,
2 K. KibP: Hers, 1} Paletta, Rogexs, Retchlass, Tarrant, and Pickett.
] HS. RLLIOTT: David Paletta? Ll Ol ROGERS: Yeah. ALl right. Ian, would you mind
b MR, PALETTA: Here. 25 sitting {indlcatea where by pointing) just for the -+ just
Page7 Page9
1 ¥5, BLLIOTT: Michael Retchiess? 1 for this case,
] K2, RETQUBSS: Hore, 2 Ml right. Tum it over to you. Thank you.
1 K. BLIOTT: HMichael Tarrant? 3 M. LARKDY: Okay. Oocod noming, My neme is Ledgha
L] R, TARRANT: Here. 4 Tarkins with Planning Staff, City of Durhws. This 1o my
H H3. ELLTOTT: Jassica Major, She's not hers, 5 firet presentation in front of the Board of Adjustzent and
€ Chase Plokett? 6 certainly first tire back In person in quite a while, 50
? KA, PIGETE: Here, T hagpy to see all of you,
8 K8, BLLIOTT; And Oeorge Xolasa? 8 Yes, as Tercl said, this is B2000012, Durham Gresn Flea
L] MR FOLASNI Here. 9 Harket appeal of a Hotlce of Violation. This site is located
plij ORW ROGERS:  AML right. One thing I'd like to resind 10 ab 1500 Rast Pettigrew Btreet and ft’s roned Light Industrial
11 all the Board xenbars {s we have to gpeak in to the 11 in the Alston Averus Cormercial + excuge me - gee, I told
11 abcrophones. Every time you speak, pleass press the button 12 you I was a little nerwous -- Devalopment Ter, The site s
1} here, When you've not speaking, please turn it off. 13 approximately 5.25 acres and there are mo zoning overlays,
u 1 want to ewke sure that also svery tire you stact H The applicants are Trans Pervy and Rcbert Parry, and
15 epeaking to announce your name (irst and then question or 15 this Is an appeal of an adnindstrative declsfon to a Metice
16 whatever it Is ¢o we can make sure that it I recorded 16 of violation for improvetents made to the Durham Green Flea
17 properly and that the audio can be heard and it7o understood |37 Market without an approved site plan. So, thare were a
18 who that question or coomert s coning from, 18 nwber of -- there was an approved aite plan with a nuber of
1 Firet of all, does anyone +» anybody on the Board want 19 amendments over the course of several ysars, but add!tlonal
20 to discloss any conflicts of interest or ex parte 20 inproveserts have been rade without amendnsnts to the site
1 commnication? 21 plan.
i {6 response) 2 This case was inftially scheduled to be beard in
F)] O ROGERS: AL right. Beelng nore. 23 Sapterber of 2090, Parties with atanding exercised thelr
H Does anyone plan to recuse therselves from any cases? 24 right to refme fonsent to the virtual meeting platform and
FH MR, XIBD: Yes, I plan to recuse oyself From the First 75 the Board {& mow able to test in perscn, 50 this case vas
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CITY OF DURHAM

Board of Adjustment Hearing on 06/21/2022

Pages 10.,.13

Fage 10

Page (1
ponething other than acoessery? Ts it -- 1'm trylrg to

1 echeduled and noticed in accordance with all State statutes. 1

2 You are now viewing a Zonlng Context Map. You can see 2 understand the permitting requirements assoclated with fe, 1
3 that this site, again, zoned Light Industrial i3 sureounded 3 underatand thera‘s a gits plan issue hers. Were there cther
4 largely by other light Industrial sites. And bere we have an | ¢ pernits that were necessaty, as well?

5 aarial where you can See a nusber of structures and terporary | 5 M3, GARKINS: ['m not sure,

6 steuctures and also metal structures have hosn added over the | § M8, DOQEAY: Jessica Dockery, Planning Oepartment.

7 years, 7 g0, an accessory atructure used for retall, in thie

L] Ard row Staff s available for questicns. 8 cass, they still would reed a site plan even Lo place if it
9 Ot ROGRRS: Al right. Terel? Excuse re. 9 was just & «- like a boo} shed --

1t K8, ELLIOFT: Yeg, This case has besn advertised for 10 MR, HEADOWS: Mu-home,

11 the required pericd of time and notarlsed affidavite i M5, DOOKERY: -- on a property. 5o, it's sott of a gray
12 verifying the algned postings and letter mailings are on 12 area besavse thay're .- techalcally, they're acvessory

1 Ffile, 13 ctructures, bt it's belng used for a ratail purpose and

u (04 ROGERS:  Thank you For that. 14 accageory strnctares den’t usvally get used For that pasves,
5 oy questions for Lelghe? 15 MR WEADGNS:  Mt-hm,

16 MR, beADOwS: [ have a few, 16 ¥S, DOOXERY: So, regardless, we would've nesded to ses
1 O ROCERS:  Chaid 17 it. And I belisve cne of them le over a handlieap parking

] M. MEADONS: Thank you aly, 18 space, so.
» 8004 morning and welcame, So, if you could - could you | 19 MR, MEADONS: tnderstced. Whab about tha oubdeor

% 9o back to the last elide you had, which was the -- I believe |20 storage? And I assune that that is the ceterial that appears
21 tha photograph of the aite? Very helptul. Thank you, 21 to nm eort of parallel to the tuilding on that first row of
22 S0, as [ understand ft, what was dowe to this site -- 22 parklog spaces?
23 and these are questions -- conversion of parking area to a M. DOOTHY: So, outdoor storage is ik’s own use incur
2 cutdoor vending ares, there’s a rev entrance fn to the site 24 100 .-
25 Erom Plum Street, and I quesa that's in the southeast comer? |25 M. MEADRS:  Mu-tow,
Pape 11 Pago 11

1 The gravel sort of thing? Can you clarkfy that that's the 1 MS. DOCYERY: -- and that weuld cequive 2 site plan, as
7 right +- that's what you mean? 2 well, and they did not come foxward for that asendeent,

3 KE, LARKINS: Yes, that {s oncrect. 3 either.

L] MR, WeAICMS: Okay. Olay. And then -- 4 MR. MEADCKS: Thark you.

5 KR, ROCENS: Here? 5 O ROCERS: My other questions for Staff?

§ MR, MEADONS: Cargect, sir. Correct, Because I belfeve | ¢ MR. TARRANT; [ have a few, Mz, Chale,

7 the other entrance was on the gite plan from 2012, ? OB ROGERS:  Mr. Tarvant?

8 Mnd, so, there's -- the thixd issue is placement of 8 MR, TARRAMI: Mike Tarrast. Good moming, Ms. larkias.
9 outdoor storage, Right? 9 1 just had & feu clarifications that veren't clear to o2
10 M3, LARKINS: Yes, that’s correct, 10 lecklng at the aerlal imagery -- excuse me -- related to the
HH MR, MEAXCHS: Okdy. Ckay, 8o, what's the required 11 slte plan,

12 nurher of parking space for this uss and hov many spaces are |12 1t appears that thare was proposed Jandscaping and

13 provided? It Jooks like There's arple packing, bat X don‘t 13 lighting approved on the site plan that don't appear to have
H Joow the answer to that question. 14 been fnstalled, Xa that accurate?

15 KS. CARKINS: So, what [ can tell you now is that, to 15 ¥8. LARNS: I beliave that would be an appropriate

16 our Jnodedge, additional structures -- tamporary structures |36 question for Landus, who'e actually been out on to the site,
17 have beea added that are covering required parking, 17 {to #r, Robertson} [0 you know I thase have been --

18 MR, MEMOCKS: M, 18 MR, ROBERTSOM: {En background) They have not been,

18 M5, LWaNS: I don't have the exact muober of required |19 K. LARKINGS: fThey have not bean, for the record,

20 spaces for you, but it would be on the approved site plan, 0 MR, TARRAT: Qkay. It almo locks like perhaps chere
A 2 do know -- and landus is hers, as well, to epeak to 2 s additlonal parkirg that wag striped that way not have

32 what's been seen on site for the Notice of Violatlon that 22 been included on the site plan, as well,

23 they have placed structures over required packing, 4 MS. LARKIRS: 5o, you're asking {€ that was included in
A IR. IRADOHS: So, these terporary structures and the 24 the Notioe of Wiolation?

¥ outdodr storage, lo that accessory or fs that considered i) MR, TARRANT:  Mat clarlfying exactly vhat the violation
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CITY OF DURHAM
Board of Adjustment Hearing on 06/21/2022 Pages 14,17
Page I Page k§
1 encorpasses. 1 Motice of Violatien?
] W, ROBERTSON: Hello, evenybody, 1'm Landus Robsrtsom, | 2 MR, FOBERTSON: Yea.
3 CE0 of [urhan Planning Department. 3 MR, PALETTA: Okay. And reading the Motlice of
{ The Motiee of viclatfon -- and T dide’t fssve It, my 4 Violaticn, I was unable to deternine shat the violatfon was,
5 gtaff dld -- Planning Mansger -- the Notice of violation was § 1t w3 general, Mhy wezen't sde of the specific violations
6 lpproveeents to the property without site plan approval. £ included dn the Hotice of Violation?
7 There was a wide variety of things that was done to the 7 MR. ROBERTSON: Because, like 1 gafd, Lhers were saveral
8 property at the time that was without site plan approval, ome | 8 diEferent violations -- several diffecent inprovaneats to the
$ of vhich vas a pevmanent structyre that oovered handicap 9 property without a site plan. Me don't wamt to issue
10 parkfeg. Also, his site plan got approved in 2013 for - 10 sorething that says, “Hey, fix this, this, this, and this,*
11 which has an ostdoor vending arsa approved on there. le's 11 when theza was 3 whole lot of things that ware improved on
12 expandad that in to cthec parte of the parking, also adding, 112 the site, So, If we went through and listed it, be could fix
13 once agaln, autdoor storage to the aite, 13 those things and not fix the others.
H 8o, we 1gsued a Motice of Violation for nurercus things. |14 Basically, what the OV says, In general, 1s sutmit a
15 ve didn’t want to 1fst just one thing becsuse there were 15 alte plan showing the changes that were pade. If you subedl
16 several different issues and things that he has done to the 16 sonathing showing the changes -- all the changes that were
17 propacty without slte plan approval, 17 rade, we don't have a problem or no Guestions come up at the
n . TARRNT: Thak you. The flna} question I had 18 end siying, “Hey, you dida‘t fix this or you didh't shor
19 related to that, just lecking at Gocgle Parth histeric 19 this.® 5o, usually what ws like to do §s keep it very broad
20 Imagery, it looks like the site lwprovements associated with |20 fn that type of altuation because thers were several
21 the gite plan vere generally ieplemented around 2015, and 3t differsnt things oo the property that were leproved. So. it
22 then over the couree of the next several years these things 2 we were to Mst, “Hey, the parking -- the bullding Bt was -
23 stacted to oone caline. Mas there agy comuedcation with the |23 - that you covered the hamdicap parking, you need toget a
2 appellant or the omner in advance of fssuing the Hotfee of # bullding permdt and a site plan approval,” be night mt
25 Violation or vas that soct of the Eirst step that the 25 sibuit the one -« o the proparty -- and this Is not just
Page 15 Page 17
1 Flanning Pepartrent takes? 1 ha, this is everybody -- might not euibedt for the entoance
2 ¥R, RCBERTSOM: Usually, with property in comercial 2 at the bottom on Plum Steeet. So, we kept it —- we wanted
3 use, it's a Notioe of Violation. Our Hotice of Violation s 3 hin to put everything that he did to imptove the property on
4 exactly vhot it is: a Motice of violation, There's m 4 the site -- on the new, amended site plan.
5 citation attached to it. It's basically saying, "Hey, this 5 CHM4 ROGERS:  Any other questions For staff?
€ 1z a probles, Please correct it.” We glve them a certain § (o response)
7 aount of tlne, It think he had 30 days to subnit a site 1 OM{ ROGERS: Thank you. And thank you, Leigha,
¢ plan. Uswlly, in these sitwstlons, if you are working with 9 #ho do we hear from paxt? Do I hear from the applicant?
9 ug, we'll work with you, Bo, we work that way, % tould the applicant Like to come forvard? Please state your
10 This property has been writtes up in the past for thds [ 10 ure.
11 exact eare violation. So, over the years, he'll expand; 1 MR, PERRYI Am I the applicant? 1'm the owmer of the
12 we'll fssue a Notice of Violation; he'll come In and subnlt a |19 propecty.
13 alte play; he'll expand; werll fasue a Motice of vielation; 1 Ot ROGBRS:  fes, sir,
14 we’ll subalt a aite plan -- he'll ndadt a site plan -- the u MR, BERRY: Okay, Thank you. My name ls Robert Percy.
15 {inaudible) will subait a sjte plan, This {s not the Eirst 15 The -- I cestalnly take lssue with regards to what Kr.
16 tire that this has happered with us, 16 Landus Rodextson sald with regards to whether we recelved the
” MR, TARRNNT: Thark you. 17 proper -+ vhether va received notice of the violatlon, ke
18 (00 ROGERS: ALl right, Any other questlons for Staff? 113 stated that -« the violation, he stated that they gave notice
19 David. 15 of a general nature, and we were under the ispression that
20 MR. PALETTA: David Poletta, 20 the viclation that existed at the flea markst was a violation
21 1s Xim Roberts going to be & witress today? 21 that -- with regards to a handicap parking, The outdoor
n MR, ROBERTSON: Yes, she's hate. 72 storage he eald wag a prvanent building with respect to
] M, PRIETTA: Gkay. Oouple questions about the Notlee ) outdoor storage, I know of no outdoor Btorage that was
A of viotation, M erected by us to = at the Durhon Green Flea Market,
s The photos 1n the packet, were they attached to the L] Ke've been in existence sirce 2008, and we did have some
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CITY OF DURHAM
Board of AdJustment Hearlng on 06/21/2022 Pages 18..21
Fage 1) Pags 30|

problexs atarting off at the flea markst and then ve
subnitted & site plan. And then we had to »- when ve paved
the [lea market, we submitted a site plan. There were pot
paneross violations, ag My, Aoberteon stated. If you review
the records of the City, thers just hasa‘t been 2 lot of
violations.

¥hen we got this violation, quite frankly, we did ask
Hr. Robertson, “iby didn't you come bo us and tell ua sbout
the handicsp -- it was handicap parking that was in dispute
and just tell us about it?* And, of courss, he eald, We
don't have to.* And, of course, they didn’t have to. But we
have -~ he rekes it seems 1ike there way a lot of violatjons
at the flea rarket, There aren’t a lot of violatioes a that
Clea market, He irvested a cubstantial sum of peney in to
that property, The property vas dilapidated and the property
was lsproved and the citizens of Durham are eperiercing a
wholesoee environment there on the property,

And w2 are experiencing a wholesare experlence at the
flea varket in aplte of not having the City of Durhas workim
with us ko allow proper egress and Ingress of the trafffe
£low there at the flea market. The primay road there at the
flea parke: -- the prirary road Is Pettigrew Street. And
that Pettigrew Street has been closed For four and a half
yeare. four and one-half ymarm we have been without adsquats
traffle £ow because the primary road -- Pettlgrew Strest --

A D a3 G W de A B e

= P pe g e e
oA W oo - o

1%

approved fn 30 days. It’s Just not golng to bappen. You're
going -- it’e golng to taka you a Jong tiee to get a site
plan approved. Aed we have been diligent with regarg --
various requireserts with regards to the site plan, fe -.
and, so, iF they had come to v -« it they had just simply
cong to us and asked we Lo submit the changes, we would've
done ft. ¥ would’'ve dore it. And we'Y] do it now, Fe've
been in consultatioo with the engineer, CLIEE Credle, to
subait a site plan, but it going o require ++ to correct -
- what the problen {s with regards to ~— and we did build en
top of a hardlcap parking space, but we atsg alloy -- we have
«« we redesignated -- on the west slde of the bullding, w
redesignated handicap parking spaces to raplace that parking
that was covered by the atructure that was referenced
earller, 5o, we -- but it’s going to require -- inorder to
correct that -- to make A permarent corvection to that
peoblen, though, becawse the standard parking was converted
to the handicap parking, row we -- the englneer tells us we
are below «- we nead additiona) paved parking tn order to
corply with the City regulations, #ell, in order to do that,
then 1f we -- we have some additlonal l1and that adjoins the
pricary property that can be converted to paved parking, But
if you're golng to convert that to paved parking, then you're
going to be -+ yourre not going — you're going to have to
cooply with some ivpervicus requireeents and things of that

N D s Y N e A R e

e s -
S arFoRBES

18

has been closed. I can think of no project In thecltypﬁ.
Durhan save the widening of Interatate B3, maybe, ad
certainly thers’s teen delays with regaed to the Bast End
Corridor, but this one entrance to Pettigrew Strest has baen
closed because there had been an overpass that passes over
Alston Avenue that hag besn tom down and we have not had
proper access to the flea market., And the reagon that’s
importart 1s because that has {mpacted upon owr abillty Lo
attract more citizens of Muzham and cutlylng areas,

It we -~ in order to correct the parking that Hr.
Robertson referred to, it’s going to require w3 to subnlt a
slte plan and he sald, *Hell, if they subnitted a site plan
within 3 days, then thare’s no problen.” When we submitted
the original elte plan for the flea market, it tock about a
year to get that site plan {inxdible). Asd have the
enginesr to device the landscaping and whatever requirevents
there are, it takes about -- It takes thenm absut thres ponthe
to prepare it, and then pou got to sabmit It to the City,
Mnd by the time the City routes it to everyone within thelr
departeents -- whether it's electrical, shether it's the
plurbing, whether it’s the traffie, whether t's ezosion --
all those departrents have to mbnit theic approval and we
get that back abot two ot three months, And thea once we --
they have their correction, and then the engineer has to make
his correctlon, and 8o you're ack going to get & site plan
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nature. Asd, 80, then we're gofng to have to Install a
Tetention pond to -- 30 the water can flow appropriately.

80, 1t's not a slsple thing as just removing that
particular gtructure, which ls & tesporary structure, and
then converting it to standaed parking, since we've -- and
then ve have to subnit, of courss, a site plan on the west
side of the building to cooply with the handicap parking,

8 «» fut the polint I’a naking without getting too
datalled {n this, we're wllling to work with the City with
Tespect to this, Mt it’'s golng to take a lot of money o
conply with the standard parking and the handicap parking
there at the flea markst.

And 1t would help f the Clty would apssd vp the process
of alloving us to have the prinaty entrance way to the flea
mazket repaized in a timely sanner, Four and a half to five
years, that’e ridiculous for ane overpass to be causing us
ot to have the proper traffic flow, 2nd the peoblen
preseqts a safety lasue because If that strest s closed,
then all the majority of the tralfic has to Elow over to Flum
Street, vhich adjoina the flea market, Pettigrev, and It goes
over a rallroad track. And just week befors last, we had an
aocident involving a train and a pedestrlan -- a car Uhere,
and we also had other Incldenta fnwolving & train hitting
pedestrians andfor cars. And, so, soething nexds ko be done
there, as well, but nobody pays attention to that.
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1 In addition, there's a water tower sbak two blocks west | 1 OfR! ROCERS:  Okay.
2 of the flea parket, That water tower, they changed -- they 1 IR, PERRY: 8o, hasically, everything is in place.
3 had to change the utllities -- the lines -- the water lines k] O/ ROGERS:  AlL right. Yeah --
4 fron the southern slde of Pettigrew Strest to the northern 4 MR, FERRY: Let me say this. And I'm not teylng to hide
5 slde of Pettigrew Street. That's taken over three ad a half | § From b, There in a requirement for Hghtlng there -
€ years to & that, And because there's corstant construction & parking that was not there, but when we paved the parking «-
? about bwo bBlecks away, all of the big trucks cooe down 7 the flea market about three years ago, we installed 1inas
¥ Pettigraw Street and diatribute thelr dust and dirt directly { & that would meke it possible for us to have lignting at the
g In froek of the Eles market. Mnd if you want to see Ib, Just [ 9 Flea market. 8o, it's not going to be cubersem for w to
10 ride by there. Just ride by there and ses all the divt and 10 corply with that, quite frankly.
11 the dust that we have to conlend with from the conatruction | 1) O ROGBRS: Yeah, I --
1 that the City has allowed to go on for the last theee and & 12 MR, PERRY: Altbouch we don’t operate at nighttine, we
13 half, Jast forr and a half years, 13 primarily operate during the daytive,
1 And, 50, we would like the City alse to pocperate with u QB0 ROCERS: ~- I think a lot of the things that you're
15 us in alloving us to have a nice place that we can entertaln |15 experiencing ave what a lot of growing businesses in Durhan
1f people and to also work with us as far as miking these 18 are eperfencing, as well, when it comes to growth in the
17 avendbents to the site plan, but 1t’s st golng to be done in |17 Lusiness.
1B 10 days, 14 Boes anybody have questions for Mr. Perry? Any Board
19 Thank you. 19 merhers. Kr, Paletta?
0 O RORERS; ALY right, Mz, Perry, Tgot ooe -- I have | M2, PRLETTA: David Saletta,
21 one question and then I'm going to let others ask questions. |21 M, Perzy, vhen you received the BOV, were you able to
] ¥s. DOOERY:  (En backgromd) Mr. Rogers, can 1 22 deterndne the specific violations that were allsged and what
A internupt you fust a second? B specilfc action you needed to take Lo correct the violatians?
n CH4I ROGERST  Yeah, # MR. PERRY: Mo, 1 did not. Because I was mot wnder the
] S, DDOERY: [in background) You fofgol to awear in all |25 {mpression that the entearce o the scuthesstemn part of the
Page 23 Pege 28
1 of the Staff and speakers For this case, 1 flea markst was a problem, That -« It you -- and T know --
? 4 ROcesS: I dld it. 2 that entrance was therg -- 5f you Jook at sone of the old
3 M8, DOCKERT: f{in backgroond) You did at the very J pletures, it was old fencing that went up Plum Stzeet, And
4 beginning or did you just .- 4 prior to ay beirg dnvolved in the flea market, there was
5 Qb ROGERS: 1.did at the very beginnfng for all of § ancther gentleman Involved in the fle magket and when the
§ then. Bvenybody stood and -« € property was dilapidated and abandonad. And what this
7 KS. DOOIRY: (ln background) My. Perrp, were you here 7 gentlesan 3ld, he £illed in the debrls when Pew Gardens was
§ for the swearing fn at th very begloning? § tom down -- and Pew Gardens is on Mornirg Olary and off of
9 O ROGERS: Shen you ralee your hand «+ 9 Alston Avense +~ tut when Pew Garders was tom down, the
b K. FERRY: 1 was rot here for the searing in. 10 debris Erom Few Gardens = he bricks and everything -- were
1 (00 RUERS: Ckay. Mell, we resd to do that, I'm 11 deposited in the back of the [lea market land, And, %0, It
1 sorry, I thought you were here, Thete was quite a few people |12 was raised up, #nd the City brought an action against the
13 here. Will you please ralee your right hand? 13 owner ab that time, and { renesber there belrg an entrance
u Do you gvear or af€imn that the testirony you will glve |14 for the trucks to enter. It was bwo entrances: one In the
15 today is the truth and nothing but the truth? 15 niddle of the property, Iros the eastern side of the
1 K. FERAY: I swear the testimony I've glven and the 16 property, and one further down, whers reference is nade to
17 statements I make here forth will be truthful, 17 the southeastern part of the Flea market. There was an
18 001 ROGERS: Thank you. 18 entrance there alse, So, the entrances have always been
18 Al right, Hr. Perry, are there differences or would 19 there. And, 0o, I wasn't avare of that partioular viclatlen.
2 there be differerces betwean your 2003 site plan and what 20 A -« because I donvt think it ls a violation because the
3 would be on a gite plan today? 21 entrance was alraady there. Now -- and, 20, ] ses under the
B )R, PERRY. There would b «+ the primary difference, a3y | 22 Irpression whan we got the violatfon and the reason I was
2 1 §ndicated bafore, is that we have to redesignate handicap | 23 coming here today was to confront the fssve with respact o
A parking. It has been dona on a terporary basia, but it has % the hindlcap paridng that was covered 1p by a teaparary
25 not been lotmally done by submission of a site plan, 75 structure,
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19 Planning Department gave approval for thee to continve the 19 bthe Motlce is wvhat determines whether or not they get the
2 operation of their mini flea market there and say, *You den't |20 relief that they need. 89, whan you look at the Motice, you
2L have to copply with any regulations whatsoever, You don’t 21 have to deternine, as a Board, whether or not the Motice is

2 have to have plusbing, you don't have to have anything.” 22 adequate, whether thers was proper rotice glwen, and whether
2] HR. O'T00LE: [in backgrouwnd) Objection, This fa 23 the violations were actually sufficlent. And, so, they'se
20 hearsay, 1 don’t (insdible) -- 4 not applicante, they're appellants. So, you teeat it a
25 MR, PERRY: tell, finsudible) -- 25 little bit ditferently,
Page 17 Page 19

CITY OF DURHAM
Board of Adjustment Hearing on 06/21/2022 Pages 26..29
Page 26 Page 28 |

1 WY, PALETTA: S0, ey locus a8 a Board oesher fs cn the 1 waber tower, gowe -- that's not sotething we can reaily

2 Notice of Violatlen you received, and also in yoor appeal wou | 2 respond to.

1 raised a defense of disccinfratory action, e there anything { 3 That*s all I have.

4 in the record -~ is there any evidence that supports your ] O ROGERS:  AlL right, Any other questions for Mr.

§ defense that you've been discriminated agadnst? § Perry?

T4 W, BERRY: Hell, if you go throughout, you know, having | ¢ {no response)

7 gone through this process of getting a alte plan approved and | 7 O ROGERS: AL rlght, Thank you, Ne. Pecry.

8 what it entails, you often times lock at other pleces of 8 bon?

9 property to see If they’re conplying with thelr slte plan. » |, ¢’'100ie: I'd like to cross-examine Me. Pery.

W And there are numerous entities hare in Ourham, for Instance, |10 OO0 ROGERS: I think « Mr, Mardell?

1 even for love's with regards to how they put the lawn mower |11 MR. MBROELL: Sryan fardell, County Attomey’s Office.
17 and the vegeration out in Eront of thelr bullding and the 12 dust wanted to clarify, Barlier you refarrad to the
I3 storage facilitisg thay have in the parking lot and the 13 appellant as the applicant, #sd, so, the applicant is
W securlty system they have, those are all vlolations of the 14 actually the appellant,
15 site plan. 15 O ROGERS:  That'e right,
% And they have a tlea market, quite frankly, that's 16 IR, RARDELL: Rnd, 50, you treat it slightly differently
17 operating on Club Boulevard »« where the old theatre used to | 17 betsuse they're not really asking for anything. They're

18 b, there's a Oompare grocacy store there -- where the 18 appealing the Notice. 5o, you have to lock at the Hotlee and

) MR. O’TOOLE; .- testifying -- 1 MR. PALET?A: And am I correct --

2 O ROGERS: Hr, Perry, that 1s beue, Wa con’t baes -+ | 2 ODN RACERS: David, would your wind epeaking in to the
3 MR, PERRY; It’a nct hearsay, Your Honor, because I've 3 microphone?

4 geen it with ay o eyes. And I'm just responding to the 4 MR. PALETTR: Devld Paletta.

§ question. 5 And gince thit 13 an appeal, am I correct the appellant
§ Q4 ROCERS: 1 understand, Sut -+ & neads to oot Five wotes bo overturn the decislon of Stafié?

1 MR, PRERY: And, g0 -- 8o, yes. Yes, I believe -- 7 MR, WARDELI1 T belleve it’s still a majority vote, oOr
8 Ol ROOERS; -~ the question before us 1s your 8 {sit -

9 propetty. M, you know, we have no point of rveference or 9 MR. FTOOLE: No, it's »-

10 anything to these others that you're memtionlng. That’s Wiy |10 M. SARDRUL: -~ super majority?

1t It’s irrelevant to the -- 1 MR O'TOOLE: -~ §t's super majorfty, aloce 1bcg a City
1 M. PBRRY: Well, it's relevant to ce becayss {t shows 12 case,

13 that, again, iI they hod respected us and oome to us and ask {13 MR, WMOELLs Super mafority, It's a Clty case,

1§ va to comply with the site plan, we would've done b, But " WR, PALETTA: Ckay,

1% they didn"t bother to ask us or come to us at all, They just |15 MR, WARDELL: I represent the Comty, typlcsily.

16 sent out the Notlee and seld, *Submit it within 30 days.* 15 KR, O'TOOLE: Typleally.

11 And you can't subnit a site plan within 30 days. 1 MR, WARDELL: Typically.

] O ROCERS:  Mr, Paletta? 18 M. BALETTA: So, thip is different from --

)] MR. PALETUA: Mr. Chaimman, I would say {{ the facts 18 KR, WARDELL: RIght,

20 supported it, an applleant could ralse an equal protection 20 MR, PAEETIA: Gatcha,

31 defense, S, ft's not a theory that's ircelevant in temms of |21 MR, WARDELL: S0, just to clarlly that, In terms of the
0 application of the ordinance, 4 testloony and hov you wvelgh and apply the facts that are

b1l Bt oy focus 13 the MOV, 1 ehink you've angwered that, |23 being presented, everything is geared tovarda the actual

] dugt to share with you, with regard to the street # Notice, So, tha {ssves would bo was the Fotice adequate,
5 problen, we doa’t have jurisdiction over the street or the 75 were the actual viclations pointed cub in the Notlce, and
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one urinal in tha restroom and we had ealy tvo stalls for the

1 should the Hotice be upheld. That's what the applicant -- 1

2 the applicant 18 saylng that it's pot. 2 ween. K Invested over -- and gy son, Trans Perry, wWo

} Does arybody have any questions about that? 3 bulld hases bere dn Durham and does substantial constiuction

4 MR. PALETTA: Yeah, I do. 4 wotk - v Invested about §325,000 In changiey the bathroom -

L CAY ROGERS: Oo ahead, Dave, § - the restroons, We converted the en’s restreon to having

§ MR, DALATTA; To efther of the attomeys, %o, in this 6 two stalls and two urinals and having -- and bwo sinks and

7 appeal, sho has the burden of proof? 7 converting the women metroos to having four stalls and three

4 MR, WARDELL: ‘The appellant has tha burden of proof that | 8 sieks, Mrd it’s a oomplately new steucturs up fn the front

§ the Notice of Viotatfon was mt -- should not be § part of the bullding, And 20 -- and we went through ramercus
¥ substantiated. 10 -- v subsitted a site plan, we subsitted -- we got our
1t MR, PAATIA: Chay. 11 permit, and we complied with the Clty's requlation with
12 MR, O'TOOIS:  I'm just going to have to odject to the 12 regards to this pew reetrocm that was installed thete at the
1t advice that the Board 1s getting becauss T don't think that’s |13 Elez market, And, e, we're not adwerse to cosplying with
1 acouate, H  regulaticns From the City. Wy son is building bousea en
H NR. WARDELL: Well, ckay, And Don is represanting the 15 Cleveiand Street, north central Durham, ard he Jons fw to
16 clty, and 1o sure he']l address any Inaccuracies that he 16 comply with the requlations and the ordicance of the City of
17 feels in temms of the application of the facts to the actual |17 Durhan. He works coagtantly with the Plannleg Department,

14 appeal and the burden. 18 with regards to complying with regelations with reapect to

1 O ROGERS)  A)] right, Any eore questions for Bryan {19 the Clty of Dutan. T'm an attomey, and I've been an

20 before -+ 20 attomey here lor 39 years, and I Joow how to coeply with

1 MR. PALETTR: Hell, we certainly need Lo hear both 21 regulations with respect to conducting a buslness here in the

22 attomeys on where the burden of proof is. 22 city of Duchan, And, 50, for them nc% Lo contact e and ask

b1l Cof ROGERS:  Yeah, but Bryan has been -- has glvea us 23 s to rake a revislon that they percelve to bo a relative

N xdvice on behalf of -- for the Bard -. #  minor viclatloa but really it may fnvolve more is juat an

% ¥R, NARDELL: 50, because this is a City case and the & loslt to our operatlen and the ocwners at the Durhan Green
Fage 31 —

1 city fasued the Notice of Violation, the City will be 1 Fea Markat, quite frankly.

2 advising you and representing the city. 2 O ROCRNS: AlL right. Thank you, My, Perry.

] OO ROGRRS:  That’s right, 3 M. 0'Tocle, you want to start the ceoss-sxamination,

L] KR, PALETTA: We still appreciate your advice, though. i G, Chad, do you have a queation of --

5 KR, WARDELL: Right, But I'm just giving you the 5 MR. MEADOUS: I have one quick question efther for Mr.
¢ discinction, And, 30, since the City can't also advise the § 0'Tcole or 8taff, I'mlooking at the Hotice of Violation,

7 Board becsusa thay are a party -- 7 vhich is page 1) of the packet, &d it says, “The violation

$ O ROGERS:  Right. 8 i3 fallure to comply with an approved site plan, DLI00CS.”

9 MR, WARDELL: -- that's why I'm giving you advice. 8 Ooe paragraph below that {s the remedy, “Corcection of this
10 CHOM ROGERS:; Yes, That’s whab I was gettlng -- sorry, |10 violatico will requizre the violator to remove all alterations
11 Ke did it mch better than T oould, 11 inconalstent with the appreved site plan within 0 days of
12 At right. Any other questions fer Bryma? 12 the receipt of this Motice.” Is that accurate?

13 o tesponee) 13 MR, O'TOOLE: That's acqurate.
u M. WARDELL:  Thank yew. U MR, WEADGRS: There's mothing in here sbout site plans
15 U ROGERS:  Let’s sove this along, Don, did yos want [ 15 or amything else, It's rerove what’s jn .- what’s

16 to cross-exanine? Or dld you vant to glve any more 16 inconsistert with the approved slte plan. That vas the
17 information? 17 correction.

1 KR, 0'T00LE:  ©'d like to cross-sxamine, Mr. Perxy, 18 IR, O'TO0LB: Don O'foole, City Attomsy's Office.

19 please, 19 Hot to make the City's argunent, Mr. Perty Is well avare
Pl GO ROGERS:  Okay. 2 that another altematlve {s to subnit a new site plan to
2 Hx. O'TOOLEs Mx. Perry. A bring the site In to corpliance. S0, I would say It's either
n KR, PERRY: Lot na pay this, aloo, before be starts his |22 cowply with the third approved site plan for this paccel or
2 cross-waniration of re. Ke actually did substantial 23 subemit a revized site plan to bring the site in to compliance
A Improverents to the property by oonvarting an old restroom #  with the current frprovenents In place, Relther of those
25 [rom vhere we had one stall for the men In the restroom and | 4  things were done.

“Fage 33 |
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1 ¥R, MEMOSKS: Understood. Undezstood. But the Wetlce 1 It's not like It's oultiple parking spaces. There ace two
2 of viclaticn was resove waterial inconaistent with the 7 handicap patking spaces that have been covered. And, s I
Y approved plan, 1t dide't say “or ecbalt & revised plan.* 1 indicated aiso, feom & tempozary standpolnt, without having
4 Which T understand 15 a possible reredy, but, you know, as 4 subsftted the site plan, w ralocated thoss handicap parking
§ far as the HOV goes, that'e vhat It sald. 5 to the west side of the building,
4 W, O20018: Covrect. 1 Q. Okay, The KOV at {ssue in this appeal was {ssued
? MR, KRADOWS:  Thank you. 7 in Jawary of 2020, Ts that corvect?
) Gl ROGERS:  AL) right. Mr. O'Toole, 8 A Bell, you dmow, it is <= no, I'm not going to
3 . O'TOOIB: fon O'Toole, Clty Attorvey's OFfice, here | 9 dispute -
10 on behalf of the Planning Depaxteent. 10 Q. It's been --
1 CPOSS-EXAMINATION BY MR, O/ TOOLE: 11 A == I's not golng to dispute that,
12 Q. Mr, Perry, just vant to clarify, I think you just 12 Q. -~ it's been over bwo years, hasa't it been?
13 said oo the cecord you are an attormey. Right? 1 A, It's beem over four and a half years since we had
H A Yes. 14 adeuate entmnce by cars to get to the flea sarket.
b H 0. A you practice here in the city of Durhar? 15 Q. Okay. But that wasn't --
16 K Yes. 16 A, S0, two years to m¢ is less than four and a half
1 Q. Okay, A you and your son are also the owners of [ 17 years that the City has allawed -~ and tha City owna the
1 this property. Is that correct? 18 propecty that the State §s using to store thelr cars and
1 A. My e has a 57 percent ownership dn the flez 19 wehicles, And, @, well, yes, yes, {t’s been over -- it’s
30 earket and I bave a 43 percent owmership In the flea market, |20 probably been two years due to the pandesic that you --
24 Q. And yourrs both nenber -- ranagers of Durham Green |21 Q. Chay.
¢ Flea Backet, LLC -- & A -~ gade reference to in the cther case, a3 well as
] A Yes. 23 this case that has caused us to -- we wanted an in-person
] Q. - that ona this site. Correct? 2 hearing and because ve vanted an in-person hearimg, it
» A Yes, % necessitated a dalay.
h T Page ik Fage 37
1 Q. 5o, yourre vesponsible for whether this site is in 1 Q. Iet o agk you, alter you xecelved the MOV in the
1 cospliance with the approved site plan or not. Correct? 2 eazly part of 3020, did you or your son take any steps to
3 A Yes, 3 bring the site in to cepliance?
] Q. Ckay. T think you've alraady testified on the 4 A.  W¥ell, as I told you, rov, we did relocate the
5 record that the third approved alte plan -- and 1t’s DL100045 | § handicap parking spaces to the west side of the bullditg. If
§ -- was approved by the Planning Departrent. Correct? § you 9o vant to go there now ard lock at dt, it's six spaces
1 A You koo, as T etand here now, I'mgolng to eay I 7 there on the west side of the bullding that has handicap
8 have no reason to disagree with you, If there f9 a gite plan | § packing that was not there -- that was not a desfgnated
9 of record, we Yave conplied with che oite plan and we've had | 9 handleap parking space, but it's designated now.
10 -- ldke I say, that ray have entafled e plans with regards |10 Q. Okay, Art the relocated handicap parking spaces in
11 to the restroom, jt may have been with regards to the paving {11 compliance with the approved site plan for this property?
12 that was done. So, what was done at that partiodlar tire 12 A, Hot the present site plan.
13 that necessitated our having to mubmit that eite plan I cant |13 0. tkay,
1 eay just standing wp hece. 1t A Ho, ft's mot.
15 Q. Okay, But I think you've already testifled in b1 Q. 9o, the gite -~ Jt sounds 1dke your own testhmony
16 responte to Mr. Rogers’ question that there arz improvetents |16 1s that the site does not currently cooply with the existing
17 that have been made to the proparty that are {nconsfstent 17 ajte plan for the property.
15 with the D1300045 glte plan, Is that correct? 13 A, Well, I've ansvered that questiea.
19 A, The lnproverents of coverlny the handicep parking 119 Q. Okay. This appeal was orlginally scheduled for a
20 that'g been yeferenced, that's vhat I'n fanillar with. 20 wirtual hearlng of Septerber 2020. Do you recall that?
n Q. Okay. So, changes have been made to the site that |2 A Ho, Ido ot recall, tut T Jnow It way scheduled in
% are not In compliance with that site plan. Isn't that -- 22 the past.
Fi| K. With regards to the parking, yes. 2 G Okay. Dt you were present at the beginnlng of
n 0 dkay. ¥ that virtsal bearing, weren't you?
H] A Those -- and thers's tvo patking apaces, okay? F13 A Yes
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age Page 40

1 0. Okay. And, at that hearing, you refusad to grant 1 Q. Sure.

2 permiosion for the appeal to be heard virtually, Isn’t that | 2 A S, they said they sau the temporaty structure on
) oorrect? 3 top of a handicap parking space and 50 they called the City
4 A. I'm not going to use the word *refuse.” 1 just 4 Planning Department.

S want to say 1 exsrcised my right to have an in-person 5 0. lat oe just -- do you -- are you auare that the

6 hearing, 6 County Health Deparoment was concaryed that a restauvant had
? Q. Very good, So, we did not have the virtual hearing | 7 been constructed and was operating in the parking lot?

& in Septesber 2020. Iy that cocract? 1 A, Ho, ¥, hbsolutely not. Bsesuse they come there
9 A, That’s correct, 9 every oo often to jnspect all the brucks, and we don't have
10 Q. Okay. After Septesber 2020, did you or your son & | 10 any type of food vendors -~ we never have had any type of
1L anything further to bring the site in to conplisnce with the |11 food vendore inside the flea carket. 50, thers can't be a
12 existing elte plan? 12 restaurant with -- on a food truck. There's only food trucks
13 A, Well, the only viclation is that we .- 23 I stated |33 that sell the focd at the £lea market.

il Dbefore, there s a tesporary structure on top of two u Q. Ohay. As far as I lomow, the tvo Plaaning Starf

15 deglgnated Mandicap parking spsces and those spaces have been 115 pesbers most dnvolved with this NV aze Ms. Robarts and Nt.
15 redesignated on the west slde of the bullding. 16 fobertaon. In your earlier testirony, you sald that city

17 Q. let ;e rephrase that so I state {t as clearly as 17 Staff had not respected you, Can you explaln to re bov did
18 posalble. As Nr. Meadows said, have you brought the site in |38 Ha. Foberts or Mr. Roberteon oot Tespect you?

i3 to cospliance with the existing site plan? ] A, I thought they should've called us. They deal with
] A. Ithink we have because -- T think we have because |20 -- Trans Is down at the Plamning Department all the tire,
21 - n 0 Is-
2 Q. ¥alt a second. S just safd tet you poved -- 7] A, Let m: Elnish my question,
Fi] A. -« well, let me answer the question. Let re answer |21 Q. Bue,
% the question, H A, He -~ Trans, oy eon -~ and be would've been lere
¥ Q. +- handlcap parkieg spaces, 25 today, but be tock his wife and five children down to

Page 3% Page €1

1 A, Let re Cinish anseering your question, We have, 1 Dispeyland. That’a where they are now. But be daals with

2 We dealgnated slx handlcap parking spaces on the west alde of | 2 the Planning Departmert on a constant bssis. And, so, vhile
3 the tllding. 3 he's down here at the Planning Department, they could've

1 Q. Okay. 4 gpoken to hin and told hinm of those viclaticns. Or just call
5 A. Aod I think the Plamning Departuent has, in its 5 hin or catl me. I‘ve dealt with Mr. Robertson before on

6 discretion, to accept those handicap packing spaces as being | 6 other patters.

7 in cospliance with the sfte plin, If they have the 7 0. Hr. Perry --

8 diseretion to allow 4 flea marked to operate without any 8 A And & have -« ha's -- we've talked. %e've talked
9 corpliance, any mitmlssion of any type of site plan, 9 before, Al Ms. Roberts, I've dealt with her on various

10 certalnly they hava the authority to accept those 10 matters. Shen we --

11 redesigrated handlcap packing spaces on the weat aide of the |1 Q M, benry --

12 bullding as in compliance with the eite plan, 1 A, lat m Flnish,

1 Q. Let me ask you, do you jowow why Planning Stalf went |13 Q. Sure,

M out to investigate this site prior to lssuing the lotice of u A, And when we -- my office i3 on Fayetteville Strast,
15 Vielation in Januacy 20207 35 and we converted +- we did approximately §700,030 worth of
15 A Inwy conversation with Mz, Robertscn, he sald that |36 renowatlons to the property on Fayetteville Street, and ve
11 they recefved a conplalnt frem Departmant of Health and Human | 17 corplied with the ragulations then and we will comply with
18 -~ the Departrant of Soolal Services, When they went to «- 18 them In the future. And, so, we have no protlen complying
19 vhen Department of Soclal Services went to nspect the food |19 with these regulatlons. Only thing we want {& open

30 trucks, they noticed that the -- one of the vendors had their {20 commnbeation,

31 operatlon oa top of a handlcap parking space, 6o -- il Q. Mr. Perty, you're an attormey, Qarrect?

a Q. Do you recsll - 2 A, He've said that nwerous tiees, sir,

B A.  -- let me fnlsh. Let we findeh, F}1 Q. Ckay. Have ywy ever read the U00 provisiors that
H Q. - do you - M dictates how the Planning Departeent s to issue Notlces of
5 A, Let me Einish. 35 Violationt
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Page T Page 41
1 A, I'we read parta of it, bt T can't recite -» you 1 ptecedurs 15 a writeen Hotice and this Hotlce s geserle;
1 kv, T haven't looked at it recsntly. 2 Itfs not gpaciflc. And eo the Clty ham't ret it's burden,
3 Q. Okay. Ten't it required that it be in writing to 3 CR@ ROGERS: A1l cight. Anyone elze? Chag?
1 the property owner? ] MR, MEAXONS: B0, I'm ot sure that T agree with Mr.
5 A Well, agaln, there's a requirsment that if you're S FPaletta, and I don't know that that sakes any difference,
¢ going to give a fomal Notice of Violatlon, you should send § When I look at the afte plan thet's been approved for
7 1t cut, as we've mentioned here in this case as well as the 7 this aite, it Yiste outdoor vending area, It Llots
B previoas cage, and so -~ bub sonetines a lot of things that 8 ingressfegress. I look at the aerfal photo that’s Included
9 we do as citirens and peaple with tre City does, we talk, v | 5 in the record and T see an additional accesa that’s been
10 comunicate, and e don’t send ouk forval notices. And 10 28ded; I see additional outdeor oquipment, storage, whatever
11 they've done that In the past. Rnd X was wondering why they |11 it is in the parking lot, and that's rot veflected on the
12 dida't do it in this case. 12 site plan that vas approved. 1 heaed tastinony from the
13 Iike the renovations to the restroom. ®e just finighed |13 Braff that placenest of stuff like what I saw in the asrial
1 that about a year and a half or two ago. We just did that 1 photo requires site plan approval. That site plan has nct
15 reowation. It vas a major rencvatlon. And 1f you ke -- 15 been mitnitted or approved, so the site §s in violation of
16 you know, you need to come down and look at ft. And sce -- 16 the ordinance, While I agree that the Motice of Violation
11 and lock at the records at the -- loak at the records that 17 could have been sore detailed and perhaps vould have been
18 Indicate what we did to conply with the vartous regulaticns |18 helpful had it been more detailed and perhaps even have
19 of the City with respect to installing those restrooms. 50, |19 stopped us from having to be here had it beea pore detalled,
20 we've sade ~- ve huve cooperated with the City with regards |20 the main fssue is the stuff that's o the site that sasn’t
71 to thelr regylations, 21 shom on the plan neads to be removed within 30 days and that
2 OB ROGERS: Al rlght, Excuse me. Mr. 0'Tvole, are |22 seswd falrly clear to ms,
21 you +- does Uat wrap It wp for you? 1! The tieing of the site plan, et cetera, I'm mt sure
u M. O'TORE:  (Enawdible) 20 that that's relevant, I’m sure that perhaps subaittal of a
% O#8 ROGERS:  AlD right. fet’s bring it hack to the 25 9ite plan application or an indicaticn of a site plan
[ Pege 43 Page 4§
1 table here fox the Board discussion, Mr. ¥ardell, do yoa 1 suindttal mioht've helped hold that pericd or prevanted us
1 have sonething before ve do this? 2 {ron having to be here today, but I don't dnow that that was
3 MR, WARDELL: T wanted to further address the issue of 3 dome, I‘ve not heard any svidence that that boak place.
4 burden of proof becase clearly that's golng to be an L] %o, I belleve that the Motice of Violation Indicated
§ Important fesue. § what it could Indicate, that there's caterlzl on this slte
6 L went back and looked at the statutes and because this | 6 that neaded to be approved via #ite plan and thet wam't
1 is a violatfon that carxies potential €ines and peralties, 7 approved, and the fastest and easlest way to addresa that
& the burden s on the Agency -- or the City -« by clear and 8 would be to rewwve §t. and, so, for that reason, you know, I
9 convincing evidence they have to show that the Hotice of 9 beljeve that the Interpretation made by the Planning Director
10 violation i3 propec, 16 was correct in this case,
1 G0N AOUERS: Thrk you, Sryan, i hezk you.
12 Al glight, Discussion smong the Board. Thaughts? 12 O ROGERS: Thank you, Mr. eadows. Tarrant?
11 David, I saw your hand rove [frst, o, Qut of the 1 MR, TARRAMT: I agree with Mr. Paletta and Mr. Peadows,
14 comner of wmy eye, M I think, you know, in oy position and understanding of site
15 MR, BALETTA: I'm influenced by oy experience of 15 plans is that the site plan ia, for atl intents and purposes,
14 revieviog over 100 Notices of viclationa, 16 the st of things that must be adherad to. And, so, [or
1 I canot support the Clty's action due to the wording of | 17 that ceason I feel 1ike just referencing the most ecent
18 the Notjce of viclation, I would respectfully dieagres with |18 approved gite plan lg, §n fact, the docunent that liste the
19 Br, Robertson with regard to -+ in oy opinfon, the Notlce of |19 condltlons that need to be approved.
20 Violation sust 1ist the violatlons. If there's 20 or 30, it |2 I certalnly appreciate everything that Hr. Perry has
21 oust list 20 or 30. Khat this Notice of ViclatSon is is a 2 dore to Inprove this property and the efforts he has vade to,
22 bollerplate form and it doesn't meet the standards, [ 11 you know, really creats a special place for Durham and to
21 thought the burden of proof would be on the City, and even if |23 [#Drove these, and the anount of rwestoeat hets put in to
M there's rumerawa obwlons violations going on, the Clty must 2 thie facility, however, when I look at the date of the Hatice
25 [Eollow the correct procedutes. The flrst step of the 25 of Viclation, the approved site plan, it s very cleartore

www.huseby.com

Huseby Global Litigation

800-333-2082




- 166 -

CITY OF DURHAM
Board of Adjustment Hearing on 06/21/2022 Papes 46..49
) "~ Page 45 Pagedd|
1 that the property fs being used in ways that ware mt 1 MR, PALETZA; Paletta will second the motion.
2 approved on the approved site plan. 5o, I'n inclined to 2 Q001 ROGERS:  AL1 Right,
1 support Seaff in the decisjon they sade to notice the -- } Mg, DOCKERY: (in background) So yout would vote fn the
4 issue the Motlce of Violation. € negetive because this is & metion for the approval,
§ Thark you, 5 O ROGTRS:  Yes. So, if that is the case, §f that i
$ OM ROCSRS1  AND right. Thank you, Xr. Tarrant. § the way you denfde Lo vote.
7 Anyone elss? ? Terrl, I'm going to lét you go through -- call each cne.
L] {no response} 8 ¥ had a notlon by Mr. Tarrant, had a secced by Mr. David
3 OBh ROSERS: 111 qo. 9 Faletta., Tercl. I'mgoing to let you go down the line,
10 #r. Meadows, 1 completely agrea with you, 7 locked at 10 X, BLIOTT: Meadous?
11 the sare materjals, looked at the question in hand, and I n MR, MERADONS: No.
12 actwally agree a hundred parcent with shat you safd abaut the |12 ¥E. BIYOTT; Palstta?
13 site plan and, you dnow, 1t not being shat it is today, I 13 M. BALETTA: Yes,
it think that was my first quastion is, you Jonow, befors -- 14 M5, ELLIOTT: Rogers?
15 after ws heard Mr, Perry’s testinony. 8o, I agree. 15 MR, ROGERS: Mo,
16 Al right. Anyone else? Anybody elge have any 16 NS, ELLIOTT: Retchless?
17 thoughts? Mr, Retchless? 17 M. PETCHIESS: No.
1 MR. AETGIESS: Retchless hare, 18 K5, RLLIOTT: Tarzant?
19 Yoah, I've dealt with Rotice of Violations and they all |19 W, TASRANT: Ho.
20 go back to a site plan, Amd vhen you’re not Eollovingone, I {20 N3. ELLIOTT: Plckett?
2 doo't think it's a bollerplate motification, I believe it's (2t W2, PIOETT: Mo,
21 clear when It states that, you know, you had a plan and you n O ROGERS: Folasa,
8 dida't follov it, g0, you know, you're in a Motics of 2 MS, SLIOTT: A Kolasa,
4 violatlon. So, I concur with the other - Mlke and had ard {2 KR, KDEASA: Mo,
% yoursell, 25 ¥S. BLLIOTT: Motion Fails six to coe.
Pogr 47 Fape 49 |
1 OM ROGERS:  ALL right, tnless theve is Further 1 CRY ROGRRS: ALl right. By a vote of eix to one, your
2 discussion, which shovld be happening right now -- please 4 request for an appeal of adeinistratlve decision has mot been
3 valse your hand o iy there a cotion? Hould anybody dike to | 3 granted.
§ offer a ection? ] All right. Do we sant to take +- does anyhody need a
L] M. TARZANT: Tarrant. 113 eake a motion. 5 quick 5, 10-adnute break?
§ N ROGERS:  Mr. Tarrant. [ {hackgrognd)
7 MR, TARRANT: The vatter having besn revieved Ly the " Gl ROGERS: All vight. Let's »- ft's 9158, fLet’s
8 Board on Application for Appeal of an administrative decision | § retum ab 10:10, We'll sce you then,
9 to administer a Motice of Violation for improvements made to 9 MR, PERRY: [in background) Mr. Chairan, can ve gt a
10 the Durban Green Plea Market without an approved site plan by |10 transcript of this hearing?
11 the Director of Planndng, Sarsh Young, for property located n CRH ROGERS:  Yes, It s avallable, It's on YouTide.
12 a 1600 East Pettigrew Street in Durham, Morth Carolina, and |12 Actually, streaming Llve on Youtube right aow, too,
11 after hearlng the presantation of evidene and reviewing the |13 W. PERRY: Olay.
14 appeal submittals and all substantlal, mateclal, and u Off? ROGERS: Yes.
15 cotpetent svidence, I hereby make a motlon that the 15 {Chairman Regers bangs gavel)
16 application appealirg the tlanning Director’s {nterpratation |16 (B0 OF RECORDING)
17 be granted. by} {E5D OF TRANSCRICT)
18 M. FALETTA: 1 have a quiation about that eotion, 18
15 OO ROGERS:  Yes. ]
N MR, PAIETIA: Are we granting the appeal or are we W
21 demying the appeal? )
2 88, DOGERY: (in backgeound) ALl wotions must be in a
8 positive form. 0
] OO0 ROGERS: That’s right. oOkay. Hell, that answers F
# that, I guess. k1]

wwiv.huseby.com

Huseby Global Litigation

§00-333-2082




- 167 -

CITY OF DURHAM
Board of Adjustment Hearing on 06/21/2022 Page 50
Pape 50
3 CERTIFICATE PAGE
2
3 I, Angela P. Perreire, Transcriptionist,
1 do hersby certley that this transoript
5 is a true and accurate record of thae
6§ slectronically recorded proceedings.
?  tranacrlbed under my direction
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STATE OF NORTH CAROLINA F l L ""fl\n“HE GENERAL COURT OF JUSTICE
COUNTY OF DURHAM SUPERIOR COURT DIVISION

BURRAY row/
B u 111/

DURHAM GREEN FLEA MARKEF
Petitioner,
v. ORDER

CITY OF DURHAM
Y

Respondent.

THIS CAUSE came before the undersigned judge during the May 22, 2023 Civii Term

of Durham County Superior Court for hearing on Petitioner’s Petition for Writ of Certiorari.

The hearing of this matter was held on May 23, 2023, Petitioners appealed the decision of

the Board of Adjustment for the City of Durham and Durham County (“BOA") that denied,

through an Order issued on July 26, 2022, Petitioner's appeal of a Notice of Violation

("NOV") that was served on Petitioner on February 10, 2020 by the staff of the City-County

Planning Department,

The Court considered the Record that was filed with the Court on January, 3, 2023,

and the abplicable North Carolina General Statutes, case law, Durham Unified Development

Ordinance (*UDO") provisions, and the arguments of counsel that were presented at the

hearing of this matter. In considering all of the evidence in the Record and the arguments of

the Parties, the Court finds as follows with respect to the two claims alleged by Petitioner:

1. Alleged Due Process Violation
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A.  Petitioner’s initial contention is that its due process rights were violated
because the City did not attempt to resolve this matter through “informal” means before
issuing the written NOV on November 10, 2020.

B. In reviewing this claim, the Court employed the de novo standard of
review, and based upon the Record, N.C. Gen, Stat. § 160D-404(a), and UDO § 15.2.1.A,
concludes that petitioner’s due process rights were not violated, and the NOV was properly
issued by the City of Durham (*City").

2, Allegation that the BOA’s Decision Denying Petitioner's Appeal of the NOV
was Arbitrary and Capricious

A.  Petitioner contends that the BOA's decision denying its appeal of the
NOV was arbitrary and capricious, and not supported by the Recqrd.

B. On March 8, 2023 Petitioner filed additional exhibits, labelled Exhibits
in Support of Petitioner's Writ of Certiorari and Complaint, containing Exhibits A through
K, that are not part of the Record (“Petitioner’s Exhibits"),

C. At the hearing of this matter, Respondent objected to the Court’s
consideration of Petitioner's Exhibits.

D. Relying on N.C. Gen. Stat. § 160D-1402(h), the Court concluded that
Petitioner's Bxhibits are not evidence in this case, and thus, did not consider Petitioner's
Exhibits in deciding this matter or in issuing this Order.

E. Petitioner requested that Petitioner’s Exhibits be admitted as an “offer
of proof,” and the Court admitted them for that purpose only.

F. Based upon its review of the Record, the legal authority submitted by
the Parties, and the arguments by counsel for both Parties, the Court affirms the BOA's

decision denying Petitioner’s appeal of the NOV issued by the City.
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In light of the Courts rulings above, the Court issues the following ORDER:
Petitioner’s appeal is DISMISSED and is, accordingly, ORDERED to bring the property at
1600 East Pettigrew St., Durham, NC (PIN# 0831-18-42-0210} into full compliance with a
site plan, approved by the Durham City-County Planning Department, within thitty-six (36)
months of the filing of this ORDER.

SO ORDERED this, the é ”’day of June, 2023.

The Horévéf)le James B. Hardin, Jr.
Presiding Superior Court Judge
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TIFICATE OF SERVIC

This is to cerlify that the undersigned has this day served the foregoing Order in the
above captioned action on all parties by depositing a copy heteof in a postpaid wrapper in a post
office depository under the exclusive care and custody of the United Postal Service, addressed as
follows:

Robert T. Perry

Attomey at Law

POST OFFICE BOX 2051
DURHAM, NC 27702

Donald T. O'Toole
Atlorney at Law

101 CITY HALL PLAZA
DURHAM, NC 27701

This the EI day of June, 2023

M/;’d/ g }'/)’\a

CL'ERR OF SUPERIOR COURT
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NORTH CAROLINA GENERAL COURT OF JUSTICE
COUNTY OF DURHAM . SUPERIOR COURT DIVISION
FILE NO. 22CVS 3973

iR

DURHAM GREEN FLEA MARKE’[‘- e o

Plaintiff '
s n(] ) NOTICE OF APPEAL FROM
v W A ) FINAL JUDGMENT
CITY OF DURHAM, )
Defendant. )
)

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiff-Appellant, Durham Green Flea Market, hereby gives notice of appeal to the
Court of Appeals of North Carolina from the final Judgment entered by the Honorable
James BE. Hardin, Jr. on June 6, 2023, in Superior Court, Durham County, in favor of
the Defendant, City of Durham, and against the Defendant, City of Durham.

By this appeal, the Plaintiff, Durham Green Flea Market, will ask the Court of
Appeals of North Carolina to reverse the final Judgment entered on June 6, 2023.

Respectfully submitted this the may of June, 2023, /

Robert T. Perry, N.ﬁ./State Bar #11061
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff

601 Fayetteville Street, Suite 300

Post Office Drawer 2061

Durham, North Carolina 27702

AN

Chelsi C. Edwards, N.C. State Bar #58024
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff

601 Fayetteville Street, Suite 300

Post Office Drawer 2051

Durham, North Carolina 27702
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CERTIFICATE, OF SERVICE

I hereby certify that I have this day served a copy of the PLAINTIFF-
APPELLANT'S NOTICE OF APPEAL FROM FINAL JUDGMENT by

depositing the same, by first class mail, under exclusive care and custody of the
United States Post Office Department addressed to:

Donald T. O'Toole

101 City Hall Plaza

Durham, N.C. 27701

Email: Donald.0'Toole@durhamnc.gov

Service being in accordance with Rule 26 of North Carolina Rules of Appellate
Procedure.

Respectfully submitted this th&d_{\ day of June, 2023.

Robert T. Perry, Att #4ney at Law

Lheli Sy

Chelsi C. Edwards, Attorney at Law
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STATE OF NORTH CAROLINA
SUPERIOR COURT DIVISION

DURHAM GREEN FLEA MARKET, LLC

IN THE GENERAL COURT OF JUSTICE

DURHAM COUNTY |
NO.: 22 CVS 3973

Plaintiff{s),
Appellate Division
v. Transoript Contract
CITY OF DURHAM
(N.C. R. App, P. 7)

Defendant(s).
Requestor Information
Name: CHERSI EOWARDS Pirm/Agency: EERRY. PERRY & PERRY,PA,

-§83. , 58024

Phone Number: 919-4683.8685 State Bar No.:

E-mail Addresa: ChelsiEdwards@perrypolntlaw.com

Addyess: P. O DRAWER 2051

MARKET, LLC

DURHAM, NC 27702

Transcriptionist Information

Narme: Carrie B. Rlce

Address: Durham County Courthouse

Phone Numbey; 819-808-8249

E-mail Address: ©8rie. e.rica@nccourts.org

Proceedings to Be Transcribed

Locetion

Date (County and Courtroom)

Jud .
Pregidg;;g Description

52323 Durham County - TA

[ Additional proceedings are idantified on page(s) ...

Last Revised: 11712030 Page 1 of 2 _
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Agreement

This constitutes an agreement between the requestor and the traneeriptionist for a transcript of
the proceedings identified in the “Proceedinga to Be Transcribed” section, above.

1. The transoriptionist’s fee for the transcript is $7.00 per page. (Required Entry)
The estimated length of the transeript is 53 pages. (Optional Entry)

Accordingly, the estimated total cost of the transcript is $ 370.00 . (Optional Entry)

2. 'The requestor agrees to pay the transcriptionist’s per-page rate for the transeript with a
refundable deposit of $.0 to be paid to the transcriptionist upon execution of this
contract. {fngert ‘0" if no deposit is required,)

8.  The requestor agrees to provide the transcriptionist with the contact information, including
the e-mail address, of each party to the appeal.

4, The transcriptionist agrees to produce and deliver the transeript in accordance with the
North Carolina Rules of Appellate Procedure and standaxds set by the North Carolina
Administrative Office of the Courts,

8. The transcriptionist agrees to give the requestor an invoice for the transcript as socon as
practicable.

6. The transcriptionist agrees o deliver the transeript to the requestor and to each person or
entity that the requestor has identified as a party to the appeal.

7. The transcriptionist agrees to deliver the tramscript in a $ext-born, fully-searchable,
unsacured PDF file,

8. The transcriptionist agrees that the requestor may reproduce the transcript, prepare
derivative workse from the transeript, distribute copies of the transcript, and display the
transcript publicly,

9. The transcriptionist agrees that the requestor may terminate this contract at any time
prior to the delivery of the transeript. The requestor agrees that if this contract is
terminated, the requestor will pay the transeriptionist for all of the work that the
transcriptionist has completed at the time of the termination.

10, The requestor and the transcriptionist may agree by addendum to additional terms, but
those additional terms do not supersede these terms.

Requestor's Signature: O’ Wt o, Date: 7-13-23

Tyanscriptionist's Signature/ ‘ Q ﬂ )Ul’ é l Date; 7"13-23

Service of Form Required

Rule 7 of the North Carolina Rules of Appellate Procedure reguires the requestor to serve a
completed copy of this form on each party and on the transcriptionist, The requestor’s certificate of
service may be added tothe end of this form as an attachment,

Last, Revised: 11/17/2020 Page 20f 2 _
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TIFICATE

I hereby certify that I have this day served a copy of the APPELLATE DIVISION
TRANSCRIPT CONTRACT by depositing the same, by first class mail, under
exclusive care and custody of the United States Post Office Department addressed

to:

Donald T. O"Toole

101 City Hall Plaza

Durham, N.C. 27701

Email: Donald.O'Toole@durhamne.gov

Carrie E. Rice

510 S. Dillard St.

Duwrham, N.C. 27701

Email: carrie.e.rice@nccourts.org

Service being in accordance with the North Carolina Rules of Appellate Procedure.

Respectfully submitted this the 12t day of July, 2023.

Robert 'T. Peryy, Attorney at Law

Chelsi C. Edwards, Attorney at Law
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No. I~ |FDURTHENTH JUDICIAL DISTRICT
22.CND 2472,
NORTH CA@Q@AN&C%UBT?QF APPEALS
*******QMNQLMQ&, 3 %**********
BY______._- .
)
DURHAM GREEN FLEA MARKET, )
Plaintiff-Appellant, )
)
Vs. ) vom Durha unt

)
CITY OF DURHAM )
Defondant-Appellee. )
)

dedekkdodokkodedkdkk ok gk kkodk ok ok k& ok dededokk kv ok kkk

MOTION and ORDER FOR EXTENSION OF TIME TO PRODUCE AND
ELECTRONICALLY DELIVER TRANSCRIPT

Fedevedesededededode ke ke deodk ok ok vk ok ke ok e o e dhe sk e e o e e e e e

TO THE HONORABBLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiff-Appellant, Durham Green Flea Markert, respectfully moves the Trial

Court, Durham County Superior Court, under Appellate Rule 7(b) and Rule 27(c) for

an extension of time of 30 days, up to and including 9 November 2023, in which to

produce and electronically deliver the transcript in this matter. In support of this

motion, Plaintiff-Appellant shows:

1. The Natice of Appeal was filed on 80 June 2023. (Exhibit A)

2. The Appellate Division Transcript Contract dated 13 July 2023 was signed on

12 July 2023, (Exhibit B)
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3. The Transcript was due to be served on 10 October 2023.

4, The Transcript was not produced and electronically delivered on 10 October
2023.

6. On 11 October 2023, Plaintiff-Appellant was informed the Transcriptionist
needed additional time to produce and electronically deliver the transcript in
this matter. (Exhibit C)

6. Under the North Carolina Rules of Appellate Procedure, an extension of time
to produce and electronically deliver the transcript may be granted by the trial
tribunal for good cause shown.

7. There is good cause to extend the time to produce and electronically deliver the

transcript in this matter.

WHEREFORE, Plaintiff-Appellant respectfully moves the Trial Court, under
Appellate Rule 7(b) and Rule 27(c) for an extension of time of 30 days, up to and

including 9 November 2023, in which to praduce and electronically deliver the

transcript in this matter.

Respectfully submitted, this the 12th day of October, 2023,

(& é_m" _.

Chelsi C. Edwards
N.C. State Bar # 58024

PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff-Appellant

Post Office Drawer 20561

Durham, North Carolina 27702

Email: iBdwar rryvpointlaw.e

¥4

——
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ORDER

This matter coming before the undersigned Superior Court Judge under Appellate
Rules 7(b) and 27(c) for an extension of time of 30 days, up to and including 9
November 2023, in which to produce and electronically deliver the transcript in

this matter.

The Durham County Superior Court orders as follows:
Plaintiff-Appellant’s motion for motion for extension is:
[ ] Granted.

[ ] Denied.

The Transcript is due to be filed on @ November 2023.

So Ordered:
The Honorable

Superior Court Judge

Date
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A

ALL-STATE LEGALY

NORTH CAROLINA GENERAL COURT OF JUSTI
COUNTY OF DURHAM . SUPERIOR COURT DIVISION
FILE NO. 22CVS 8978
KD o ooy
DURHAM GREEN FLEA) MARKE.‘I‘ oif )
Plaintiff )
v ) NOTICE OF APPEAL FROM
V. ' ) FINAL JUDGMENT
CITY OF DURHAM, )
Defendant. )
)

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiff-Appellant, Durham Green Flea Market, hereby gives notice of appeal to the
Court of Appeals of North Carolina from the final Judgment entered by the Honorable
James E. Haxdin, Jr, on June 8, 2023, in Superior Court, Durham County, in favor of
the Defendant, City of Durham, and against the Defendant, City of Durham.

By this appeal, the Plaintiff, Durham Green Flea Market, will ask the Court of
Appeals of North Carolina to reverse the final Judgment entered on June 6, 2023,

Respectfully submitted this the &%&W? /

Robert T. Perry, N.J/ State Bar #11051
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff

601 Fayetteville Street, Suite 300

Poat Office Drawer 2051

Dmham, North Carolina 27702

Lolin § 4

Chelsi C. Edwards, N.C. Stabe Bar #58024
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff

601 Fayetteville Street, Suite 300

Post Office Drawer 2061

Durham, North Carolina 27702
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RTIFICATE ERVICE

I hereby certify that I have this day served a copy of the PLAINTIFF-
APPELLANT'S NOTICE OF APPEAL FROM FINAL JUDGMENT by

depositing the same, by first class mail, under exclusive care and custody of the
United States Post Office Department addressed to:

Donald T. O'Toole -

101 City Hall Plaza

Durham, N.C. 27701

Email: Donald.0'Toole@durhamnc.gov

Service being in accordance with Rule 26 of North Carolina Rules of Appellate
Procedure.

Respactfully submitted this th:’gthday of June, 2023.

i

Iy

Robert T. Peryy, Att(%ney at Law

Chelsi C. Edwards, Attorney at Law
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STATE OF NORTH CAROLINA
SUPERIOR GOURT DIVISION

DURHAM GREEN FLEA MARKET, LLC

")

Plaintiff(s),
V.

CITY OF DURHAM

Defondant(s).

Reguestor Information

N CHELS! EOWARDS
ams;

Phona Numbey: 919-683-8685

E-mail Addregy: ChelsiEdwards@perrypolntlaw.com

Address: P.Q DRAWER 2051

DURHAM, NC 27702

Transeriptionist Information
Name: Carris E. Rice

Phone Number: $19-808-3249

E-mail Addyase: CoMie. a.rice@nccouns.org

Proceedings to Be Transcribed

INTHE GENERAL COURT OF JUSTICE
DURHAM COUNTY »

NO.: 22 CV8 3973 g Egirr
1‘ ——
Appellate Division

Transcript Contract

{N.C.R. App. P. 7

Firm/Agency: PERRY, PRRRY & PERRY, A,
State Bar No.: 58024
Attorney For: PLAINTIFF, DURHAM GREEN BLEA

MARKET, L1.C

Address: Durham County Courthouse

Location

Date {County and Courtroom)

Judge

Presiding Description

5-23-23 Purham County ~ TA

[J Additional procsedings are identified on page(s) ,

Last Revised: 11/17/2020

Page 1of 2
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Agreement

This constitutes an agreement between the requestor and the transcriptionist for a transcript of
the prooeedings identified in the “Proceedings to Be Transcribed” section, above.

1

B.

90

10.

The transoriptioniat’s fee for the transcript is $.7.00 per page. (Reguired Entry)
The estimated length of the transeript is 53 pages. (Optional Entry)
Accordingly, the estimated total cost of the transeript is $ 370.00 . (Optional Entry)

The requestor agrees ta pay the tranacriptionist’s per-page rate for the transeript with a
refundable depesit of $0 to be paid to the transcriptionist upon execution of this
contract. (Insert “0"if no deposit is required.)

The requestor agrees to provide the transcriptionist with the contact information, including
the e-mail address, of each party to the appeal.

The transcriptionist agrees to produce and deliver the transcript in accordance with the
North Carolina Rules of Appellate Procedure and standards set by the North Carolina
Administrative Office of the Courta,

The transcriptionist agrees to give the requestor an invoice for the transcript as soon as
practicable,

The transcriptionist agrees to deliver the transcript to the requestor and to each person or
entity that the requestor has identified as a party to the appeal.

The transcriptionist agrees to deliver the transeript in a text-born, fully-searchable,
unsecured PDF file,

The transcriptionist agrees that the reguestor may reproduce the transcript, prepare
derivative works from the transcript, distribute copies of the transcript, and display the
transeript publicly.

The transcriptionist agrees that the requestor may terminate this contract at any time
prior to the delivery of the transcript. 'The requestor agrees that if this contract is
terminated, the requestor will pay the transcriptionist for all of the work that the
transoriptionist has completed at the tima of the texrmination,

The requestor and the transcriptioniet may agree by addendum to additional terms, but
those additional terms do not supersede these terma,

Requestor’s Bignature: g 2 TR Date: 7-13-23

Transcriptioniet's Signature: /[ () ¢ é , Date; 71323

Service of Form Required

Rule 7 of the North Carolina Rules of Appellate Procedure requires the requestor to serve a
completed copy of this form on each party and on the transcriptionist. The requestor's certificate of

service may be added to the end of this form as an attachment.

Last Revised: 11/17/2020 Page 2 of 2_
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CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a copy of the APPELLATE DIVISION

TRANSCRIPT CONTRACT by depusiting the same, by first class mail, under
exclusive care and custody of the United States Post Office Department addressed

to:

Donald T, O'Toole

101 City Hall Plaza

Durham, N.C. 27701

Email; Donald, O'Toole@durhamne.gov

Carrie E. Rice

510 8. Dillard St.

Durham, N.C. 27701

Email: carrie.e.rice@nccourts.org

Sexvice being in accordance with the North Carolina Rules of Appellate Pracedure,

Respectfully submitted this the 12 day of July, 2023,

L

Robett-F-Perry;Attormeyat Law

Loan §a__

Chelsi C. Edwards, Attorney at Law
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EXHIBIT

Chelsi Edwards
A
From: Barrier, Deneen <E.Deneen.Barrfer@nccounts.org>
Sent: Wednesday, October 11, 2023 8:08 PM
To: Chelsi Edwards
Ce: Rice, Carrie E.
Subject: RE: Extension to Complete Transcript,
Attorney Edwards:

Ms. Rice texted me and Informed me that she will need an extenslon,
We apologize.

Best,

E. Deneen Barrier

. Trial Court Administrator/Court Administrator |
&y North Carolina Judicial Branch

k¥ Fourteenth Judiclal District

Durham County Courthouse

5105. Dillard Street, 9* Floor

Durham, North Cerolina 27701

0 919-808-3250 {Direct)
F 919-808-3037

Justice for ofl

Www.NCEourts gov,

From: Barrier, Deneen

Sent: Wednesday, October 11, 2023 4:28 PM

To: Chelsi Edwards <Che!siEdwards@®perrypolntiaw.com>
Subject:

HEths.  E Deneen Barrler

7 1, ok Trial Court Administrator/Court Administrator |
fgﬂﬁ 3{‘5%“-.. North Carolina Judiclal Branch

1 ‘%2 j Fourteenth Judicial Distdet

L o S Durham County Courthouse
510 S. Dillard Street, 9 Floor

Durham, North Carolina 27701
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ORDER
Thi¢ matter coming before ths undersigned Superior Court Judge nader Appellato

Rules 7(b) and 27(c) for an extension of tine of 80 days, up to and including 9
Noveniber 2028, in which to produce and elsctrorically deliver the transcript in

this matter,

The Durham County Supsrior Court oxders as follows:

Plaintiff-Appeliant’s motion fox motion for extension is:
(1 Grontod.
[ ] Denied.

The Tranaeript is due to bs filed on 8 November 2023.

So Oxdered:

Superior Covirt Felige

(P (223

Date




- 208 -

No. FOURTEENTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

e e o dede ek deok fokok Rk dekokok R deok ke ok ek el e e R ke ke ke ke e

)

DURHAM GREEN FLEA MARKET, )
Plaintiff-Appeliant, )

)

V8. ) From Durham County

)

CITY OF DURHAM )
Defendant-Appellee. )

)

Fhkkkkhhbhkdhhkhkkkhhhhhkhbhhdhhhikihkk

MOTION FOR EXTENSION OF TIME TO PRODUCE AND ELECTRONICALLY

DELIVER TRANSCRIPT

FokkkkkkkhhkRrhihhkidkkkhkkkhdkdnhhhiihk ik

TO THE HONORABBLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiff-Appellant, Durham Green Flea Markert, respectfully moves the
North Carolina Court of Appeals, under Appellate Rule 27(c)(2) for an extension of
time of 30 days, up to and including 9@ December 2023, in which to produce and
electronically deliver the transcript in this matter. In support of this motion, Plaintiff-

Appellant shows:

1. The Notice of Appeal was filed on 30 June 2023. (Exhibit A)

2. The Appellate Division Transcript Contract dated 13 July 2023 was signed on

12 July 2023. (Exhibit B)
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. The Transcript was due to be served on 10 October 2023,

. The Transcript was not produced and electronically delivered on 10 QOctober
2023,

. On 11 October 2023, Plaintiff-Appellant was informed the Transcriptionist
needed additional time to produce and electronically deliver the transcript in
this matter. (Exhibit C)

. Pursuant to North Carolina Rules of Appellate Procedure, Rules 7(b) and
27(c)(1), Plaintiff-Appellant filed a motion with the Trial Court, Durham
County Super Court, for an extension of time of 30 days, up and including 9
November 2023, to produce and electronically deliver the transcript in this
matter on 12 October 2023,

. Plaintiff-Appellant’s 12 October 2023 motion, for good cause shown, was
granted on 12 October 2023, (Exhibit D)

. On 17 October 2023, the transcriptionist apologized for the delay and indicated
she would produce and electronically deliver the transcript no later than
Friday (20 October 2023). (Exhibit E)

. The transcriptionist did not produce and electronically deliver the transcript

on 20 October 2023,

10. To date, the transcriptionist has not produced and electronically delivered the

transcript.
11.Upon information and belief, the transcriptionist needs additional time to

produce and electronically deliver the transcript in this matter.
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12. Under the North Carolina Rules of Appellate Procedure, an extension of time
to produce and electronically deliver the transcript may be granted for good
cause shown.

13. There is good cause to extend the time to produce and electronically deliver the

transcript in this matter,

WHEREFORE, Plaintiff-Appellant respectfully moves the North Carolina Court
of Appeals, under Appellate Rule 27(c)(2) for an extension of time of 30 days, up to
and including 9 December 2023, in which to produce and electronically deliver the

transecript in this matter.

Respectfully submitted, this the 8tk day of November, 2023.

L, 2a_
Chelsi C. Edwards
N.C. State Bar # 58024
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff-Appellant
Post Office Drawer 20561
Durham, North Carolina 27702

Email: ChelsiEdwards@perrypointlaw.com
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NORTH CAROLINA . .
GQUNTY OFDURHAM . | ' SUPHARIOR COURT DIVISION
FILE NO. 22 GV8 8973
Zl ZJ ,” l '\O r Y., e )
DUYRHAM GRfBgEN FLEA; MARKET 7ol )
lainti
ry ; NOTIQE OF APPEAT FROM
v s y FINAL JUDGMENT
QITY OF DURHAM, )
Defondant, )
)

TO THE HONORABLE COURT OF APPEALS OF NORTH GAROLINA:

Plaintiff-Appellant, Durham Gresn Floa Market, hereby gives notice of appeal to the
Court of Appeals of North Carolina from the finalJ udgtoententered by the Honomble
James E. Hardin, Jr..on June 6, 2023, in Jupsiior Court, Durham County, in favor of
the Defendant, City of Durham, énd againgt the Defendant; City of Duzham,

By this appeal, the Pliintiff, Durham Green Flea Markef, will ask the Court ¢f
+ Appeals of North' Carplina to yeverse the final Judgment entered-on June 6; 2028,

Rabexs T, Peny, N, Q/State Bar #11051
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff

601 Fayetteville Street, Suita 800

Post Office Drawer 2051 -

Durhaw; North Carolina 27702

5

Chelsi C. BEdwards, N.C, State Bar #58024
PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff

801 Faystteville Street, Suite 800

Post Offico Drawer 2051

Durham, North Garolina 27702

Resgpeotfully submitted this the ﬁ%ay o] uns, 2028,
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TE OF SERVIC

I hereby cettify that I have this day served a copy of the PLAINTIFF-
APPELIANT'S NOTICE OF APPEAL FROM FINAL JUDGMENT by
depositing the same, by first class mail, under exclusive care and custody of the
United States Post Office Department addressed to:

Donald T. O'T'oole °

101 City Hall Plaza

Durham, N.C, 27701

Email; Donald.0'Toole@durhamne.gov

Service being in accordanca with Rule 26 of North Carolina Rules of Appellate
Proceduxe.

Respectfully submitted this th&& day of June, 2023,

Chelsi C. Edwards, Attorney at Law
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION DURHAM COUNTY o
— , NO.: 22 GVS 3973 :

DURHAM GREEN FLEA MARKET, LLC
Plaintiff(g),
Appellate Division
V. Transcript Contract
CITY OF DURHAM
N.C.R. App. P. D
Defondant(s),
Requestor Information
Neme: CHERS! EDWARDS Firm/Agency: PERRY, PERRY & PERRY, P.A.
-683- . 58024
Phone Number: 919-683-8685 State Bar No.:
Foamail Address, ChelsIEdwards@perrypolniiaw.com Attorney Foy; PLAINTIRF, DURHAM GREEN FLEA
P.0. DRAWER 2051 MARKET, LLC
Address:
- DURHAM, NC 27702
Transcriptionist Information
Name: o E.Rice Address: Durham Gounty Courthouse
Phone Number: 919-808-3249
E-mail Address: carrie. a.fice@nccourts.org
Proceedings to Be Transcribed
Location Judge <
Date (County and Courtroom) Presiding Description
5-23-23 Durham County « 7A

{1 Additional proceedings ave identifisd on page(s) _ __,

Last Rovised: 11/17/2020 Page 1of 2 _
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Agreement

This constitutes an agreement between the requestor and the transeriptionist for & transeript of
the proceedings identified in the “Proceadings to Be Tranacribed” section, above,

1.

10,

The transoriptionist’s foe for the transoript is §7.00 per page. {Required Entry)
The estimated length of the transeript iz 53 pages. (Optional Eniry)

Accordingly, the estimated total cost of the txansoript is $ 370.00 . (Optional Entry)

The requestor agrees to pay the transcripbionist’s per-page rate for the transcript with a
refundable deposit of $0 to be paid to the transerviptionist upon execution of this
contract. (Tnsert "0”if no deposit is required.)

The requeator agrees to provide the transcriptionist with the contact infoxmation, including
the e-mail address, of ench party to the appeal,

The transcriptionist agrees to produce and deliver the transcript in accordance with the
North Carolina Rules of Appellate Procedure and standards set by the North Carolina
Administrative Office of the Courta,

The transcriptionist agrees to give the requestor an invoice for the trangcript as soon as

practicabls,

The transcriptionist agrees to delivex the txansoript to the requestor and to each person or
entity that the requestor has identified as a party to the appeal.

The transcriptionist agress to deliver the transcript in a text-born, fully-searchabls,
unsecured PDF file.

The transcriptionist agrees that the requestor may reproduce the transcript, prepare
derivative works from the transcript, distribute copies of the transcript, and display the
transcript publiely,

The transcriptionist agrees that the requestor may terminate this contract at any time
prior to the delivery of the transecript. The requestor agrees that if this contract is
texrminated, the requestor will pay the transcriptionist for all of the work that the
transcriptionist has completed at the time of the termination,

The requestor and the transcriptionist may agree by addendum to additional terms, but
thoge additional terms do not supersede these terms.

Requestor's Signature: f Nad ),

Date; 7-13-23

Transoriptionist's Signature%J{\g p )U{ 2\4’”_ Date; 7-13-23

Service of Form Required

Rule 7 of the North Carolina Rules of Appellate Procedure requires the reguestor to serve a
completed copy of this form on each party and on the transcriptionist. The requestor's certificate of
service may be added to the end of this form as an attachment.

Last Revised: 11/17/2020 Page 2 0f 2_
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the APPELLATE DIVISION

TRANSCRIPT CONTRACT by depositing the sams, by first class mail, under
exclusive care and custody of the United States Post Office Department addressed

to:

Donald T. O’'Toole

101 City Hall Plaza

Durham, N.C. 27701

Email: Donald.O"Toole@durhamne.gov

Carrie E. Rice

510 8. Dillard St.

Duwrham, N.C, 27701

Email: carrie.e.rice@nccourts.org

Service being in accordance with the North Carolina Rules of Appellate Procedure,

Respectfully submitted this the 12tk day of July, 2028,

L)

7
Robert T, Perry:/Attornay at Law

VAN SV Sy

Chelsi C. Edwards, Attorney at Law




- 216 -

F)

"Che ki Edwards

A A e S T,
From: Barrier, Deneen <E.Deneen.Barrier@nccourts.org>
Sent; Wednesday, October 11, 2023 8:09 PM
To: Chelsi Edwards
Cc: Rice, Cartie E.
Subject: RE: Extension to Complete Transcript.

Attorney Edwards:

Vs, Rlce texted me and Informed me that she will need an extension.
We apologize.

Best,

Notth Carolina Judiclal Branch
Fourteenth Judlclal District
Durham County Courthouse
5105, Diilard Strect, 9% Floor
Durham, North Carofina 27701

Q 919-808-3250 (Direct)
F 919-808-3037

Justlce for all
www.NCeotirts.gov

Hliivom

From: Barrier, Deneen

sent: Wednesday, October 11, 2023 4:28 PM

To: Chels) Edwards <Chelsiedwards@perrypolntlaw.com>
Subject:

E. Deneen Barrler
Trial Court Adminlstrator/Court Adminlstrator |
. North Carolina Judlcial Branch

Durham County Courthouse
510 S, Diliard Steeet, 9% Floor
Durham, North Carolina 27701
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ORDE

This matter coming before the undexsigned Superior Court Judge under Appellate
Rules 7(b) and 27(c) for an extension of time of 80 days, up to and including 9
Novembsr 2028, in which to produce and electronically deliver the transeript in

this matter.

The Durham County Superior Court oxders as follows: -

Plaintiff-Appellant’s motion for motion for extension is: ‘%‘“,

[Héranted {"T"i
i

[ ] Dended.

The Transcript is due to be filed on 9 Novembexr 2028,

So Oxdered; ; ! Z : ! é
The Honorable %

Supeuor ourt Judge

(1223

Date
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Chelsi Edwards _

From: Rice, Carfie E, <carrie.e.rice@ncéourts.org>
Sent: _ Tuesday, October 17,.2023 1:17 PM

To: , Chelst Edwards

Subject; ‘ Re: Green Flea Market v City of Durham

Ms. Edwards,"

Sorry for my delay. :

| witt have your transeript to you no later than Friday,
Sincerely, -

Carrie Rice d

From: Chelsi Edwards <ChelsiEdwards@perrypointiaw.com>

Sent: Friday, Octdber 13, 2023 9:11 AM .
To: Barrier, Deneen <E.Deneen.Barrier@nccourts,org>; Rice, Carrie E, <carrle.e.rice@nccolrts.org>
Cc: Hansen, Suzanne L. <suzannhe.l.hansen@nccourts.org>

Subject: RE: Green Flea Market v City of Durham

. Recelved. Thahks everyone!

LRt e BT ALARATE S5 G TR AT N EIAATAR B AR B s A TETIR P et P T s T i T At e R At s § e Bt b P e e A R e e Sy B e e ST D WA AT ¢ AT R e

From: Barrier, Deneen <E.Deneen.Barrler@nccourts.org>

Sent: Thursday, October 12,2023 6:26 PM _
To: Chelsl Edwards <ChelsiEdwards@perrypointlaw.com>; Rice, Carrie E. <carrie.e.rice@nccourts.org>
Cc: Hansen, Suzanne L. <suzanne.l.hansen@nccourts.org>

‘Subject: FW: Green Flea Market v City of Durham

Attorney Edwards and Ms. Rice:
Please see the attached order.
it was signed this afternoon after the Clerk’s Office closed,

it will be file stamped tomorrow,
Ms. Edwards, will make a copy for your records to pick up at the front desk.

Best,

E. Deneen Barrler

Trial Court Administrator/Court Administrator |
North Carolina Judicial Branch’

Fourteenth Judicial District

Durham County Courthouse

510 . Olilard Street, 9% Floor

Durham, North Carolina 27701

O 919-808-3250 {Direct)
F 919-808-3037
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Forth Cavolina Court of Appeals
EUGENE H. SOAR, Clerk

Fax: (919) 831-3615 Court of Appeals Bdf&}ng Mailing Address:
Waeb; htips:i/iwww.necourts.gov One West Morgan Strae P. O. Box 2779
Raleigh, NC 27601 Ralelgh, NC 27602

{919) 631-3600

From Durham
{ 22CVS3973)

No. P23-747
DURHAM GREEN FLEA MARKET
V.
CITY OF DURHAM
QRDER

The following order was entered:

The motion filed in this cause on the 8th of November 2023 and designated ‘Motion for Extension of
Time to Produce and Electronically Deliver Transcript’ is allowed. Transcript shall be prepared and delivered
on of before 11 December 2023.

By order of the Court this the 9th of November 2023.
WITNESS my hand and official seal this the 9th day of November 2023,

L-?—-\__WA-_

Eugene M. Soar
Clerk, North Carolina Court of Appeals

Copy to:

Ms. Chelsl C. Edwards, Attomey at L.aw, For Durham Green Flea Marke! - (By Email)
Mr. Robert T, Perry, Attomey at Law - (By Emall)

Mr. Donald O'Toole, Deputy Clty Alternay, For Cily of Durham - (By Emall)

The Honorable Clerk of , Durham County
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
DURHAM COUNTY
DURHAM GREEN FLEA MARKET
Plaintiff(s),
Appellate Division
v. Transcript Documentation
CITY OF DURHAM
- (N.C.R. App. P. 1)
Defendant(s).

art 1. Tran ts fi

The undersigned party has ordered a transcript of the trial tribunal proceedings identified below
for this appeal. (Please list transcripts ordered both before and after notice of appeal.)

Location Judge _
Date (County and Courtroom) Presiding Description
05/23/2023 DURHAM; COURTROOM 7A HARDIN HEARING

(J Additional proceedings are identified on page(s) ____.

Last Revised: 11/17/2020 Page 1 of 2
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SSuUes 0

Complete this section if only a part of the trial tribunal proceedings are being transcribed for
the appeal.

The undersigned party intends to raise the following issues on appeal:

Name: CHELSI C. EOWARDS

Attorney Foy: DURHAM GREEN FLEA MARKET

Signature: Z—‘MZ,QM ﬂ/ Date: 12/4/2023

Service of Pre-Notice of Appeal Transcripts Required

If a party ordered a transcript before notice of appeal and intends to designate that transcript as

part of the record on appeal, then that party must electronically serve a copy of the transcript on all
other parties during the record-settlement process,

Service of Form Required

Rule 7 of the North Carolina Rules of Appellate Procedure requires a completed copy of this form

to be served on each party. A certificate of service may be added to the end of this form as an
attachment.

Last Revised: 11/17/2020 Page 2 of 2__
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the APPELLATE DIVISION
TRANSCRIPT DOCUMENTATION by email addressed to:

Donald T. O'Toole

101 City Hall Plaza

Durham, N.C. 27701

Email: Donald.O'Toole@durhamne.gov

Service being in accordance with the North Carolina Rules of Appellate Procedure.

Respectfully submitted this the ‘1 day of December, 2023.

Al 9

Chelsi C. Edwards, Attorney at Law
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STATEMENT OF TRANSCRIPT

Pursuant to North Carolina Rules of Appellate Procedure 7(b) and 9(c) the
entire verbatim transcript of 23 May 2023 session of Durham County Civil Superior
Court the proceedings in Durham County Superior Court will be electronically
submitted, after the Record of Appeal is docketed. The 23 May 2023 transcript is
numbered consecutively from pages 1-56.

The 23 May 2023 transcript was transcribed by Ms. Carrie Rice, Registered

Professional Reporter.
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PETTITIONER-APPELLANT'S ISSUE(S) ON APPEAL

Pursuant to Rules 9 and 10 of the North Carolina Rules of Appellate Procedure,

the Plaintiffintends to present the following proposed issue on appeal:

1.

2.

Whether the trial court erred in its statutory construction of UDO § 15.21.A.
Whether the trial court erred in concluding Petitioner’s Due Process rights
were not violated, and the NOV was properly issued by the City of Durham?
Whether the trial court erved in concluding Petitioner’s Due Process rights
were not violated, where the issued NOV did not detail the specific alleged
violations.

Whether the trial court erred in concluding the competent evidence within
the record support the finding of fact City of Durham’s decision to issue a
NOV was not arbitrary and capricious.

Whether the trial court abused its discretion by ordering Petitioner to bring
the property at 1600 East Pettigrew St., Durham, NC (PIN# 0831-18-42-
0210} into full compliance with a site plan, approved by the Durham City-
County Planning Department, within thirty-six (36) months of the filing of

the Order.
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STIPULATION SETTLING THE RECORD ON APPEAL
The forgoing constitutes the Record on Appeal in this matter.
The record was settled in the following manner:
_____ by order of the Court, a copy of which is included on Appeal.
_X__ by agreement of the parties, as evidenced by the signatures of the
counsel below:

For Petitioner-Appellant
g
This the X\ tH day of MO\-VQ] , 2024,

Chelsi C. Edwards

Perry, Perry & Perry, P.A.

Post Office Drawer 2051

Durham, North Carolina 27702
Telephone: (919) 683-8685

Fax: (919) 688-7930

State Bar No. 58024
chelsiedwards@perrypointlaw.com

Robert T. Perry

Perry, Perry & Perry, P.A.

Post. Office Drawer 2061
Durham, North Carolina 27702
Telephone; (919) 683-8685

Fax: (919) 688-7930

State Bar No. 11051

Robert.pervylaw@frontier.com

For Respondent-Appellee
This the 2 e
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BYF/’@% M

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 560-4660

State Bar No. 26680
John.roseboro@durhamne.gov

Aarin K. Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 660-4660

State Bar No.: 53048

Aarin.miles@durhamne.gov
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IDENTIFICATION OF COUNSEL
Counsel for Petitioner-Appellant

Chelsi C. Edwards

Perry, Perry & Perry, P.A.

Post Office Drawer 20561
Durham, North Carolina 27702
Telephone: (919) 683-8685

Fax: (919) 688-7930

State Bar No. 68024

chelsiedwards@perrypointlaw.com

Robert T. Perry

Perry, Perry & Perry, P.A.

Post Office Drawer 2051
Durham, North Carolina 27702
Telephone: (919) 683-8685

Fax: (919) 688-7930

State Bar No. 11051
Robert.perrylaw@frontier.com

Counsel for Respondent-Appellee

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 660-4660

State Bar No. 26680

John.roseboro@durhamnc.gov

Aarin K. Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 5660-4660

State Bar No.: 563048

Aarin.miles@durhamnc.gov
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CERTIFICATE OF FILING
The undersigned attorney for Petitioner-Appellant hereby certifies that he has
filed the Record of Appeal with the North Carolma Court of Appeals, this the 15th

day of March, 2024 by electronic means by use of the electronic-filing site at

https://www.ncappellatecourts.org.

Chelsi C. Edwards

Robert T. Perry

Perry, Perry & Pervy, P.A,

Post Office Drawer 2051
Durham, North Carolina 27702
Telephone: (919) 683-8685

Fax: (919) 688-7930
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CERTIFICATE OF C
This is to certify that the foregoing PROPOSED RECORD ON APPEAL was

this day served upon the following by depositing same in the United States mail,

postage prepaid, and addressed as follows:

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 854-2752
Fax: (919) 560-4660

State Bar No. 26680
john.roseboro@durhamne.gov

Aaarin Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 560-4660

State Bar No.: 563048
aarin.miles@durhamnc.gov

This the 3rd day of January, 2024.

L A
Chelsi C. Edwards
Robert T. Perry
Perry, Perry & Perry, P.A,
Post Office Drawer 2051
Durham, North Carolina 27702
Telephone: (919) 683.8685
Fax: (919) 688-7930
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No. P23-747 FOURTEENTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

dhbkhkkhkhdkrihhkihkdhhiiihkkrkkrdrhhitink

)

DURHAM GREEN I'LEA MARKET, )
Plaintiff-Appellant, )}

)

Vs, ) From Durham County

)

CITY OF DURHAM )
Defendant-Appellee. )

)
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PLAINTIFF-APPELLANT’S MOTION FOR EXTENSION OF TIME TO FILE

RECORD ON APPEAL

¥ e etk o e e o o e e e e e e e e e e e e e e e e e ek e R e R ke ke ok

Plaintiff-Appellant, Durham Green Flea Markert, respectfully moves the
Court for a thirty-five (35) day extension, up until March 15, 2024, to compose and
serve the Proposed Record on Appeal, and file the settled Record on Appeal. In

support of said motion, Plaintiff-Appellant says the following:

1. Plaintiff-Appellant filed the Notice of Appeal on 30 June 2023,
2. Plaintiff-Appellant served Defendant-Appellee with Plaintiff-Appellant’s

Proposed Record on Appeal on 3 January 2024,
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3. Defendant-Appellee served Plaintiff-Appellant with their Amendment and
Objections to Proposed Record on Appeal Pursuant to N.C.App.p.11{c) on 2
February 2024.

4. Thereafter, on February 9, 2024, Plaintiff-Appellant and Defendant-Appellee,
met to discuss the settlement of the Record on Appeal. During said meeting,
Plaintiff-Appellant and Defendant-Appellee, were able to come to an amicable
agreement,

5. Plaintiff-Appellant requires additional time to prepare and serve Defendant-
Appellee with the Revised Proposed Record on Appeal.

6. Plaintiff-Appellant’s attorney is scheduled to be out of the state the week of
February 12, 2024, and part of the week of February 19, 2024,

7. Continuing this matter for an additional thirty-five (35) days will give Plaintaff-
Appellant’s attorney time to compose and serve the Revised Proposed Record
on Appeal.

8. Continuing this matter for an additional thirty-five (85) days will give Plaintiff-
Appellant’s att;orney time to file the settled Record on Appeal.

9. This motion is made in good faith and not for the purpose of delay.

10.No party with an interest in this proceeding will be prejudiced in any way by
granting the requested relief.

11.Defendant-Appellee’s attorneys consent to Plaintiff-Appellant’s motion.

WIHEREFORE, Plaintiff-Appellant respectfully requests that the Court grant

Plaintiff-Appellant a thirty-five (35) day extension, up until March 15, 2024, to
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compose and serve the Proposed Record on Appeal, and file the settled Record on

Appeal.

Respectfully submitted, this the 9t day of February, 2024.

Chelsi C, Edwardss
N.C, State Bar # 58024

PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff-Appellant

Post Office Drawer 2051

Durham, North Carolina 27702

Email: ChelsiEdwards@perrypointlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the PLAINTIFF-
APPELLANTS MOTION FOR EXTENSION OF TIME TO SERVE
PROPOSED RECORD ON APPEAL by email to:

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 3564-2752
Fax: (919) 560-4660

State Bar No.: 26680
john.roseboro@durhamnec.gov

Aarin Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2762
Fax: (919) 560-4660

State Bar No.: 53048
aarin.miles@durhamne.gov

Service being in accordance with Rule 26 of North Carclina Rules of Appellate
Procedure.

Respectfully submitted, this the 9% day of February, 2024,

Lol 24

Chelsi C. Edwards, Attorney at Law
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EUGENE H. SOAR, Clerk

Fax: (819) 831-3615 Court of Appeals Building Matling Address;
Weh: hitps:/iwww.nccourts.gov One West Morgan Sireet P. 0. Box 2779
Ralsigh, NG 275601 Raleigh, NC 27602

(919) 831-3800

From Durham
( 22CvS3973)

No. P23-747
DURHAM GREEN FLEA MARKET
V.
CITY OF DURHAM '
QRDER
The following order was entered:

The motion filed in this cause on the 9th of February 2024 and designated 'Plaintiff-Appeliant's Motion
for Extension of Time to File Record on Appeal' is decided as follows: The settled record on appeal shall be
filed on or before 15 March 2024.

By order of the Court this the 12th of February 2024,
WITNESS my hand and official seal this the 12th day of February 2024.

L‘?-—im__"ﬁ‘.'/é-ﬁ.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:

Ms. Chelsi C. Edwards, Attorney at Law, For Durham Green Flea Market - (By Email)
Mr. Robert T. Perry, Altorney at Law - (By Email)

Mr. Donald O'Toole, Deputy City Attorney, For City of Durham - {By Email)

The Honorable Clerk of Superior Court, Durham County
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SECTION 1: ORGANIZATION

Purpose

The function of the Board of Adjustment (“the Board”) is to hold quasi-judicial public
hearings in order to determine requests made by property owners in the City and
County of Durham for special use permits, variances, appeals of administrative
interpretations, and any other matters delegated to the Board under State law and
local law and ordinance.

Membership/Participation

The Interlocal Agreement agreed to by the Durham City Council and the Durham
Board of Commissioners establishes a merged Board of Adjustment to hear cases from
both the City and the portions of the County outside the City. The merged Board has
7 regular members and 3 alternate members (“alternates”), When an alternate is
seated to hear a case, the alternate is a member for purposes of these rules. Cases
are heard at public hearing by 7 members (or as few as 5, if 7 are not present), who
vote on all cases whether the property is located inside or outside the Durham City
limits. The 7 regular members are seated first at hearings. Alternates are seated
when regular members are absent, tardy, excused early from the hearing, not eligible
tovote due to a conflict of interest, or regular member seats are vacant. Regular and
alternate members who are not present at the call to order are considered tardy.
Nonseated regular or alternate members do not participate in discussions, ask
questions, or vote in hearings. However, both regular and alternate members are
seated and may vote at work sessions and during the consideration of business other
than cases at public hearings.

Alternates

a. Alternates prepare themselves for hearings in the same manner as regular
members and are subject to the same attendance policies as regular members.
The order in which they are called to sit is determined through a pre-arranged
schedule prepared by the Clerk.

b. Alternates who were present for the initial hearing and presentation of
evidence in a case will be seated at subsequent hearings of that case prior to
members/alternates who were not present.
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14.

1.5.

1.6.

1.7.

Term

The terms of Board members, except for the initial terms of members appointed to
the initial merged Board in 1994, are 3 years. Terms begin and end on June 30%, A
member’s term may be continued beyond 3 years if a successor member has not been
appointed. A Board member may also serve successive terms. A successor, if
appointed [ate, is considered to have started on the June 30" the term should have
started.

Note: Although terms are not limited in the Interlocal Agreement, the City has a
policy of limiting successive terms to two, and the County to three.

Vacancies

Vacancies are filled by the body that appointed the departing member in accordance
with the Interlocal Agreement. If the departing member resigns or is removed mid-
term, the appointee serves the balance of replaced member's term.

Note: Under the Interlocal Agreement, members who resign mid-term are replaced
with alternates from the jurisdiction that appointed the departing member. In
addition, when vacancies arise after members complete full terms, the City
and County have a policy of giving the respective alternates they have
appointed first consideration for nomination to regular membership.,

Removal

Members may be removed from the Board by the appointing governing body for
cause, which includes violation of SECTION 2: CONDUCT OF MEMBERS. It is
reguested that, prior to taking action, the appointing body notify a member being
considered for removal of the reasons for removal and give such member an
opportunity to respond.

Officers/Term

a. The officers of the Board consist of a Chair and Vice Chair. The Chair presides
at all hearings/meetings, excuses members from hearings as provided in these
Rules, makes other decisions provided for in these Rules, and determines all
issues, or a process for deciding such issues, not governed by these Rules. The
Vice Chair serves as Chair in the Chair's absence or incapacity. If neither officer
is present or able to lead the meeting, the regular member with the longest
current term of service will serve as Chair.
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1.8.

1.9,

1.10.

1.11.

b. Officers must be regular members of the Board. They are elected by majority
vote of all members present at the hearing in June each year and take office
in July. They serve a term of 1 year or until their successors are elected.
Officers are eligible for re-election.

C. A vacancy In the office of the Chair is filled by the Vice Chair for the balance of
the Chair's term. The Board shall elect a Vice Chair at its earliest possible
meeting.

Materials

The Clerk of the Board shall provide to every new Board member the current
ordinances applicable to land development and to the Board’s operation and a
notebook containing the Board's Rules of Procedure, the City-County Interlocal
Agreement, the County Ethics Policy, the booklet “The Board of Adjustment” by the
Institute of Government, and the last annual report of the Board. The Planning key
leader shall provide an orientation for each regular and alternate Board member after
appointment.

Clerk/Staff to the Board

The Clerk of the Board and the primary staff person (the “key leader”) shall be
employees of the City-County Planning Department. Requests to the staff during a
meeting that could interfere with the Board’s activities should be made through the
Chair.

Rules of Procedure

The Board, by majority vote, shall adopt Rules of Procedure. These Rules may be
amended by majority vote provided that the general substance of such amendment
is presented in writing at a meeting preceding the meeting at which the amendment
is adopted. The Rules may be suspended for good cause by a vote of 4/5 of a majority
of members eligible to vote on the matter being considered.

Annual Report

The City-County Planning Department shall prepare a report of the Board's activitles
for the past fiscal year (July 1 - June 30) and shall submit it to the Board in July of each
year. The report shall include a summary of the number of cases of each type heard
(use permits, variances, appeals, and boundary interpretations), their disposition, the
number of hearings and meetings held by the Board, members’ attendance, the
composition of the Board, the officers for the year, the date new members began their
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terms, and any other matters the Board requests the staff to include. This report shall
be approved by a majority of the Board and shall be presented to the governing bodies
by September.

SECTION 2: CONDUCT OF MEMBERS

Members must observe the following rules concerning their conduct. Failure to do so shall
be reported by the Chair to the governing body respansible for the member's appointment.
If there is a question concerning whether a member has or has not followed these rules, the
matter shall be determined by a majority vote of all members of the Board.

2.1. Attendance

Page 5 of 18

Board members, including alternates, must faithfully attend meetings and
perform their duties. In accordance with the Interlocal Agreement, members
and alternates must attend at least 75% (typically nine (9)) of the yeariy
meetings/hearings of the Board, including work sessions, and may be removed
for failure to meet this standard. The Board Clerk shall keep a record of
attendance. When a Board member has missed three (3) of the
hearings/meetings held within any twelve (12) month period, the governing
body shall be notified. In addition, under County policy, County-appointed
members are obligated to resign if they are absent from mare than 50%
{typically, six {6)) of the meetings of a year, calculated year to year from the
date of first appointment.

The “designated alternate” has a special obligation to remain throughout a
day’s hearings. If all three alternates are present at a meeting, the Chair may
choose to excuse an alternate after the roll call if it is clear that they will not
be needed to fill in for members who must leave early, or who have a conflict
of interest, or who otherwise cannot hear a case,

Once a meeting or hearing has begun, Board members may request to be
excused by the Chair from a meeting or hearing when an important conflict
exists. In such cases, the member shall inform the Board at the beginning of
the meeting/hearing. The member shall be counted as absent unless (s}he
attends at least 3 hours of a meeting, assuming such meeting is at least 3 hours
long. Frequent requests to be excused after 3 hours are not encouraged. The
Chair may refuse to excuse a member when the member’s absence would
leave fewer than 7 membersto hear a case or where circumstances otherwise
warrant the member’s remaining.
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2.2,

2:3-

2.4,

2.5.

2.6.

d. For the purposes of these Rules of Procedure, attendance means physical
presence or participation by a method of simultaneocus communication as
authorized by North Carolina General Statutes Section 166A-15.24.

Reporting Absences

Members, including alternates, who are unable to attend a meeting, must give the
Clerk or Chair at least 2 business days’ advance notice (by Friday morning of a Tuesday
meeting) and indicate the general reason for being absent. Earlier notification is
encouraged. At the meeting/hearing, the Clerk will inform the Board of the absence
and the member’s reasons. The Board shall vote by a simple majority on whether to
excuse the absence.

Taxes

All members must be current in payment of their local property taxes at the time of
their appointment and throughout their term.

Ethics Policy

Members shalt cbserve applicable state statutory requirements, and, in addition, the
Ethics Policy adopted by the Board of Commissioners, as provided in the Interlocal
Agreement, as well as these Rules,

Conduct Qutside of Hearings

a. Board members shall not discuss any case with, or receive any information
from, any parties or other interested persons outside the public hearing on a
case. This does not include information received or solicited from the
Chairman, the City or County Attorney’s office, or the staff or Clerk to the
Board. In addition, it does not include site visits to the properties for which
applications have been made, as long as Board members do not discuss the
merits of the case or matter with persons at the site.

h. Board members shall not express opinions concerning a case before that case
is heard, except for opinions regarding procedural or scheduling issues.

C. Board members shall keep in mind that they serve as impartial, quasi-judicial
decision-makers, and shall avoid the appearance of impropriety.

Disqualification From Hearing or Voting
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Conflict of interest/Bias. A Board member shall not participate in a vote when
a member has an impermissible conflict of interest. Impermissible conflicts
include, but are not limited to:
* a member having a fixed opinion prior to hearing the matter that is not
susceptible to change;
o undisclosed ex parte communications;
* a close familial, business, or other associational relationship with an
affected person or entity;
¢ or a financial interest in the outcome of the matter.

If an objection is raised to a member’s participation and that member does not
recuse himself or herself, the remaining members shall by majority vote rule
on the objection.

A member with a potential conflict of interest or bias in a hearing matter shall,
preferably at least two business days prior to the day of the meeting, consult
with the Chair and, if necessary, with the Planning Director and/or Board
attorney regarding the potential conflict. The member may excuse himself on
account of the potential conflict, or may ask the Chair to make a
determination. The Chair shall announce any recusals prior to the hearing
affected by such recusals.

Disclosure of facts or prior knowledge. Prior to or during a hearing, Board
members should disclose pertinent facts they are aware of through site visits
or through other prior knowledge if such facts or knowledge may affect a
membet’s opinions regarding the case. Other than this type of disclosure, a
member seated for a hearing should not testify in a hearing,

Testifying. If a member is personally or financially involved in the subject
property or property within the notification area, and wishes to testify or be
heard in the matter, {s)he should consult with the Chair, recuse him/her self
before the hearing (see “a” above) and not take part in the hearing of any case
being heard on the same date. Members are discouraged from testifying even
in cases in which they are financially involved. (A member with such an
interest would, of course, have to recuse him/herself whether or not the
member testifies.)

Voting. No Board member shall vote in any final determination of the merits
of a case unless that member was present for the hearing of the case or has
reviewed the taped recording of the hearing and all evidence submitted. This
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3.1.

3.2,

3.3.

3.4,

prohibition shall not apply to procedural issues, extensions, continuances,
decisions to appeal, or other similar issues.

SECTION 3: MEETINGS, NOTICE, AGENDA

Public Hearings

The Board shall regularly hold public hearings for the disposition of cases on the fourth
Tuesday of each month at 8:30 a.m. in City Hall or remotely as authorized by state
law. Hearings may be rescheduled by the Chair if a scheduled public hearing cannot
be held because of a holiday, weather, lack of a quorum or other unusual
circumstance. The Board may hold additional public hearings if necessitated by a
heavy caseload. Such hearings must be approved by the Chair with at least two weeks
advance notice given to members. An emergency public hearing may be called
without two weeks’ notice if the Chair determines that a case is urgent and/or unusual
circumstances require its immediate resolution, assuming that the public notice
required by Ordinance can be given,.

Other Meetings

The Board may hold other meetings as necessary for training, work sessions, or the
conduct of business. Such meetings shall be set by the Chair, with at feast two weeks’
notice given to members, unless the meeting is an emergency meeting regarding
matters that need immediate resolution in which case at least 48 hours advance
notice shall be given. For all meetings, a written or oral agenda for the meeting shall
be given to each member,

Public Access/Hearing Tapes

a. Afl meetings, bearings, records, and minutes of the Board shall be open to the
public. Public hearings, “special” public hearings, and meetings shall be
advertised in accordance with the open meetings law

b. Any interested party may get a digital file of the recording of a hearing by
requesting a copy from the Clerk, and such file shall generally be provided
within 7 working days of the request,

Notice of Public Hearings
The Planning Staff shall post one or more signs on the premises for which the

applicationhas been made, and, if necessary, at nearby locations that are easily visible
to properties near the subject property. First-class letter notice for the first date at
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which a case is to be heard shall be given to all property owners as required by law.
Applicants may be required to furnish information or materials for mailed notice, and
affidavits that they have provided the same, if required by ordinance or Planning
policies. inadequate notice should generally result in a delay of the applicant’s hearing
date. A continuance of a properly noticed public hearing Is not required to comply
with this section.

3.5, E-maliling of Agenda Link

The agenda will be posted on the Durham Board of Adjustment webpage. A
link to the agenda for each meeting and hearing, consisting of alisting of cases
and other business, and the order in which they will be heard, shall be
prepared by the Clerk and shall be e-mailed concurrently to all members,
landowners, applicants, and interested persons who requested an agenda or
information about a particular case no less than 10 days prior to the hearing,
except for emergency meetings/hearings. For meetings in which cases will not
be heard, the agenda will be delivered or orally transmitted, as appropriate,
no less than 2 days prior to the meeting.

The Clerk shall include, within the posted agenda, links to staff reports These
reports shall include: a map of the location of the property, existing land use
and zoning of the property and surrounding property, factual information
regarding the findings under the Ordinance, a listing of all relevant Ordinance
sections, and the application submitted by the applicant. This report shall be
made available to the general public by posting on the Board of Adjustment
webpage at the same time it is e-mailed to members.

3.6. Setting of Agenda/Order of Business

Page 9of 18

Use permits, variances, appeals of decisions of administrative officials, and any
other matters requiring hearing shall be placed on the agenda by filing of
necessary applications within the deadlines shown on the Board’s annual
calendar, or, if such deadlines are not met, by the staff's determination that
special circumstances apply. The Clerk shall place business and procedural
matters on the agenda after verification with the Chair. If a member requests
to the Chair (or Vice Chair in the Chair’s absence) prior to the e-mailing of the
agenda that a matter be included on the agenda it shall be included if the Chair
approves.

Items may be added to the agenda at a meeting/hearing by approval of a
majority of the Board.
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c. The order of business at public hearings shall be as follows, unless varied by
majority vote:

a. Call to Order

Roll Call {includes requests for members to identify conflicts or early
departures)

Adjustments to the Agenda

Explanation of Quasi-Judicial Procedure for Cases by Chair
Swearing In of Witnesses

Hearing and Determination of Each Case

Approval of Summary Minutes for Previous Meeting(s)
Approval of Written Findings for Prior Decisions

Old Business

New Business

Adjournment

s

FTSg@ M0 00

SECTION 4: HEARING PROCESS; WRITTEN DECISIONS; TRANSMITTAL

4.1, Quorum/Voting

Five {5) seated members constitute a quorum for public hearings and meetings. An applicant
in a case shall have the right to a rescheduled hearing if fewer than seven {7) members are
seated for a hearing, in which case the Board shall vote to continue the hearing. If no quorum
is present, the hearing shall be automatically continued to the next regularly scheduled
meeting and no vote is required.

Voting for each jurisdiction is as follows:
County Cases, sites located outside of the Durham City Limits:
a) Variances and reasonable accommodations: A vote to approve a variance
or reasonable accommodation must receive a 4/5 majority vote from the
Board — for example, six (6) Board members out of seven (7).
b) Use Permits and Appeals: A vote to approve a use permit or uphold an
administrative decision requires a simple majority vote — for example,
four {4) Board members out of seven (7).
City Cases, sites located within the Durham City limits:
a) All city cases require a 3/5 majority vote to approve a request for a special

use permit, variance, reasonable accormmmodation, or uphold an
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4.2,

4.3,

administrative decision — for example, five (5) out of seven (7). See City
Charter § 93.

For purposes of voting, vacant positions on the Board and members who are
disqualified from voting due to an impermissible conflict as defined in Rule 2.6(a) shall
not be considered members of the Board for calculation of the requisite majority if
there are no qualified alternates available to take the place of such members at the
hearing. See GS 160A-388(e)(1) and 153A-345.1.

City example: If there are 2 vacant regular member positions and 1 regular member
is absent and 1 alternate member is in attendance at the hearing, then the number of
members of the Board for calculation of the requisite majority would be 6. In order
to approve a special use permit, variance, or uphold an administrative decision In this
situation 4 affirmative votes would be required (3/5 X 6 = 3.6, round up to 4).

Other votes, including determinations regarding whether to appeal to the appellate
courts, and determinations regarding whether to comply with, or seek a stay of a
judicial order, require only majority approval unless otherwise specified in these rules.
Where majority approval is not otherwise defined in these rules, it means a majority
of those members present and voting at a meeting where a quorum is present. In the
case of abstention or failure to vote by a Board member who is seated and has not
been excused under these Rules, the member's vote shall be counted in the
affirmative.

Parliamentary Procedures

Consideration of cases and other business shall be in accordance with the Board’s
Rules of Parliamentary Procedures, Section S, which are adopted and incorporated
into these Rules. If Section 5 or these Rules of Procedure are silent on an issue of
parliamentary procedure, the current edition of Robert’s Rules of Order shall govern.

Process for Determining Cases

a, A vote on a request for a variance, special use permit, reasonable
accommodation, or an appeal of an administrative interpretation shall be in
the form of a motion to approve the request. See Rule 4.1 above for the
number of votes needed to approve a request.

b. If an applicant withdraws a request, the case is closed. A new application and
fee must be submitted if the request is thereafter reviewed.
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Cases continued by the Board for lack of information or for necessary actions
to be taken by the applicant shall be to a date certain. If the applicant does
not submit the information or take the actions by the continuance date, the
Board shall either continue the case again or dismiss the case without
prejudice to the applicant’s right to initiate a new application. The Board shall
not grant multiple continuances without good cause.

A written explanation of the quasi-judicial nature of the hearing that explains,
among other things, the right to ask questions and to object to evidence shall
be available to all persons attending the hearing.

The Chair, prior to the swearing in of witnesses, shall briefly explain the
nature of a quasi-judicial hearing and shall call attention to the written
explanations available.

Board members with a conflict of interest or bias who do not become aware
of the conflict until the time of the hearing should excuse themselves prior to
the start of the hearing. At the same time, all members, including alternates,
who have special knowledge about a case, should disclose it so that the parties
may address such information in their cases.

Evidence shall be presented as follows: 1) staff report; 2) applicant’s evidence;
3) opponent's evidence; 4) rebuttal (if requested). All administrative materials
presented by staff shall become a part of the hearing record.

Expert testimony is required on the issues of property valuation and traffic
safety impacts from increased vehicular traffic; opinion testimony from lay
witnesses on these topics is conclusively incompetent and the Board cannot
rely onit.

The Chair shall rule on any objections or requests from participants in the
hearing regarding the procedure of the hearing or evidence presented.

The Chair must recognize speakers and Board members before they may be
heard.
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The Chair shall altow every speaker to be heard, but may limit and/or cut off
evidence or testimony that is irrelevant, repetitive, incompetent, or hearsay.

The Chair shali allow direct and cross-examination and presentation of
rebuttal evidence if such are reguested.

The Board may limit the length of a public hearing or set a time for
adjournment by majority vote,

After ali evidence has been presented; the Chair may ask the parties if there is
additional relevant information that has not been presented that would make
a continuance in order.

4.4,  Written Decisions; Findings; Transmittal and Filing
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A written decision shall be issued for every case. Such a decision shall include:
the pertinent ordinance sections that were met or were not met. In the case
of denials and contested approvals, subsidiary factual findings relating to the
evidence heard by the Board shall also be included. Approvals shall include
any conditionsthat the Beard placed upon the permit. The Chairman, Planning
key leader, and the Board Clerk shall sign each decision. Additionally, if
conditions are imposed on the approval, the Applicant shall also sign a
statement noting consent to such conditions.

In addition to the vote that determines the outcome of a case, the Board shall

vote on a written decision including factual findings for all denials and for
contested approvals in which the Board deems such findings necessary. A
majority of the Board members who voted on the prevailing side shall vote on
the content of the decision. {For example, if in a City case, a motion to
approve receives a 4-3 vote, resulting in denial, then the majority of those
voting to deny, in this case, 2 of 3 members, must approve the written decision
supporting the denial. If, In a contested City case, a motion to approve
receives a 6-1 vote, a majority of 6 members, or 4, must approve the written
decision.

Written factual findings may be approved at the same meeting or at a later
meeting, which shall generally be the next scheduled meeting. A party may
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submit proposed findings to the staff and/or Board for incorporation into the
written decision. Proposed findings may also be the subject of emails shared
amongst Board members prior to the final vote on the wording of the decision.
Where absences result in the inability to get majority approval of findings at
the next scheduled meeting by the members necessary for consideration of
such findings, absent members may be polled by phone, with confirmation in
writing. Any such approvals rendered by phone, email, or mail shall be
recorded in writing and added to the Board’s minutes.

d. For denials, the members voting for dental shall discuss what sections of the
ordinance were not met and the factual information that was relevant to their
decision to deny. For contested approvals, members shall discuss the factual
information that was relevant to the decision to approve.

e. The written decision for each case shall be delivered in compliance with the
Durham UDO to the applicant and to any person who has filed a written
reguest with the Clerk or with the Chair of the Board. The Clerk shall maintain
a file of all decisions. A decision shall be considered “filed” on the date that
the final necessary signature on such decision is obtained and the decision is
ready for distribution.

f. The Clerk shall also transmit a copy of every decision concerning property

within the City to the City Clerk's office, and a copy of every decision
concerning property within the County to the County Clerk’s office.

45. Reconsideration/Reopening
Except as may be specifically provided by ordinance, substantive decisions on the
merits of a request cannot be reconsidered and decided cases cannot be reopened

following the approval of a written decision. If criteria for a change in circumstances
are met, the case may he submitted as a new case under the zoning ordinance,

4.6. Extensions
The Board may not grant extensions to Minor Special Use Permits.
4.7.  Procedures Ensuring Expedited Review of First Amendment Activities
When an applicant appeals an administrative decision or requests a special use permit

or variance regarding a protected First Amendment activity, and other applicable law
does not provide that the activity may be initiated or continued during the pendency
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of the Board of Adjustment's decision-making, the Board shall expedite its process for
hearings and final decisions. The following procedures shall apply:

a. The time between the point the applicant submits a completed application
and fee and the point a final written decision is approved by the Board and
mailed to the applicant shall not exceed three months. [f necessary, in order
to comply with this deadline, hearings may be scheduled maore quickly than
normal, and polling of members, following the procedures of 4.4.c infra, may
approve written decisions.

b. If the applicant requests judicial review, the Board shall stipulate to the
granting of a writ of certiorari within five working days of legal receipt of notice
of the petition for certiorari, except in cases where improper procedure or
process or other procedural defects ralse jurisdictional Issues,

C. The Planning staff on behalf of the Board shall file the official record within
fifteen working days of date the Board legally receives notice that the writ of
certiorari has been granted. Where the appealing party has not provided a
written transcript of the hearing, the record may include a recording of the
proceeding, which recording shall be replaced by a transcript prior to the
hearing.

d. The Board will stipulate to expedited scheduling of court hearings on the
review of the Board's decision, including motions for summary judgment, to
the end that, if desired by the appealing party, a court hearing concerning the
Board's decision will be available within 60 days of the date a petition for
certiorari is served on the Board of Adjustment.

SECTION 5: PARLIAMENTARY PROCEDURES

The Durham Board of Adjustment shall observe the following parliamentary procedures.
Seated members may suspend these procedures by a 4/5 vote. Deviations from these
procedures shall not be grounds for voiding a vote unless the deviation is called to the
attention of the Chair at the same meeting when it occurs and members by majority vote
agree that as a result of the deviation a previous vote should be voided.

5.1.  Authority of Chair

If a situation is not covered by these Rules, the Chair shall determine the appropriate
procedure, which procedure may be changed by a majority vote of seated members.
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5.2, Motions

Formal decisions including but not limited to approval of Rules of Procedure,
all actions concerning cases, selection of officers and recommendations
concerning ordinance changes shall be made by motion, which, except as
provided below, must be seconded. The mover may withdraw the motion at
any time before it is voted on. Only one substantive motion and friendly
amendment to such mation may be considered at a time,

Mations may be made to approve a request, or to approve with conditions. If
the request is for a special use permit, varlance, or for reversal of an
administrative decision, a vote to grant the request must be approved as
provided in 4.1. Other votes, such as procedural matters need only be
approved by a majority of those voting, a quorum being present, unless
otherwise specified in these Rules.

Friendly amendments are the norm in Board proceedings, and all amendments
to a motion must be offered as friendly amendments. A motion proposing a
friendly amendment does not need a second. A friendly amendment is valid
only when accepted by the maker of the original motion and, once accepted,
it becomes a part of the original motion. An unlimited number of friendly
amendments are allowed. If a friendly amendment is not accepted by the
motion maker it may be offered as a subsequent motion after the vote on the
first motion has occurred, assuming that only one substantive vote has then
occurred on the case.

Motions to continue are encouraged if additional information would be
useful in determining the case or if there are other reasons a continuance is
advisable. A motion to continue may be made at any time and takes
precedence over substantive motions/amendments on the table. It requires
a simple majority of seated members for approval. When the matter is
reopened after continuance, any substantive motions on the table at the prior
meeting will still be on the table. A motion to adjourn is not in order if there
are motionsfamendments pending on a case that has not been continued.

5.3, Voting/Consideration of Cases

Page 16 of 18

For a vote to occur the Chair may call for a vote or a member may call the
question and the Chair must agree.

Cases may be voted on more than once if the votes are taken at the same
meeting or at a subsequent meeting that is a continuance of a prior meeting
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concerning the case. Examples of situations in which additional votes may
need to be taken are 1) cases in which a first vote has not resulted in sufficient
votes to approve, where the addition of conditions could result in approval; 2)
approved cases in which, after consideration, it appears necessary to either
add conditions or clarify conditions.

Before a vote, motions as they may have been amended shall, upon request,
be restated by the Chair, the Clerk, or a member who proposed either the
motion or amendments to such motion, unless the motion was made
immediately prior to the vote. The restatement shall include all conditions

that are proposed.

Voting on cases shall be by roll call. Votes on other matters may be taken by
ayes and nays, by a show of hands, or in any other reasonable fashion

determined by the Chair.

Because decided cases cannot be reopened, the granting of continuances
when information is lacking is encouraged. After debate but prior to the first
vate on a case the Chair shall ask applicants and opponents if there is any
information that has not been presented that is relevant, or if there is any
infarmation that needs to be clarified. If it appears that additional information
would be relevant but cannot be presented at the hearing, a motion to
continue is in order.
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History of Rules of Procedure

The Durham Board of Adjustment Rules of Procedure was originally adopted
February 26, 1996 to be effective March 26, 1996.

Revisions:  April, 1996
July, 1996
September, 1997
April, 1998
April, 1999
September, 1599
October, 2000
December, 2001
October, 2002
May, 2004
December, 2005
May, 2007
September, 2011
April, 2016
August, 2018
June, 2021
April, 2023

Page 18 of 18
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No. P23-747 FOURTEENTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

Fh Rk dhrdhhhhhhhdioh iRk dkdkirrdhitkddods

)

DURHAM GREEN FLEA MARKET, )
Plaintiff-Appellant, )

)

vs. ) From Durham County

)

CITY OF DURHAM )
Defendant-Appellee. )

)

fekdekdededehokhkihdhdhhhohikiohhkhikk ikt hhhsk

PLAINTIFF-APPELLANT'S MOTION FOR EXTENSION OF TIME TO FILE

RECORD ON APPEAL

Yehkhkdhdhikhkdhhkbhhhkkhbihdddiiikdkdbiksk

Plaintiff-Appellant, Durham Green Flea Markert, respectfully moves the
Court for a seven (7) day extension, up until March 22, 2024, to file the settled Record

on Appeal. In support of said motion, Plaintiff-Appellant says the following:

1. Plaintiff-Appellant filed the Notice of Appeal on June 30, 2023,

2. Plaintiff-Appellant served Defendant-Appellee with Plaintiff-Appellant’s
Proposed Record on Appeal on January 3, 2024,

3. Defendant-Appellee served‘ Plaintiff-Appellant with their Amendment and
Objections to Proposed Record on Appeal Pursuant to N.C.App.p.11(c) on

February 2, 2024,




9.
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Thereafter, on February 9, 2024, Plaintiff-Appellant and Defendant-Appellee,
met to discuss the settlement of the Record on Appeal. During said meeting,
Plaintiff-Appellant and Defendant-Appellee, were able to come to an amicable
agreement regarding a Procedural History stipulation.

On February 9, 2024, Plaintiff-Appellant, with consent of Defendant-Appellee,
filed Plaintiff-Appellant’s Motion for Extension of Time to File the Record on
Appeal. Plaintiff-Appellant’s motion was granted February 12, 2024, requiring
the settled record on appeal to be filed on or before Mal:ch 16, 2024.

As the date of this motion, the Parties have not agreed on the langunage of the
Procedural History stipulation.

The Parties may require additional time to come to an agreement regarding
the language of the Procedural History stipulation.

Continuing this matter for an additional seven (7) days will give the Parties
time to settle the stipulation dispute.

This motion is made in good faith and not for the purpose of delay.

10. No party with an interest in this proceeding will be prejudiced in any way by

granting the requested relief.

11.Defendant-Appellee consents to this motion.



- 2565 -

WHEREFORE, Plaintiff-Appellant respectfully requests that the Court grant

Plaintiff-Appellant a seven (7) day extension, up until March 22, 2024, to file the

settled Record on Appeal.

Respectfully submitted, this the 14th day of March, 2024.

Chelsi C. Edwards

N.C. State Bar # 68024

PERRY, PERRY & PERRY, P.A.
Attorneys for Plaintiff-Appellant
Post Office Drawer 2061
Durham, North Carolina 27702

Email: ChelsiEdwards@perrypointlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the PLAINTIFF-
APPELLANTS MOTION FOR EXTENSION OF TIME TO SERVE RECORD

ON APPEAL by email to:

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (319) 364-2752
Fax: (919) 560-4660

State Bar No.: 26680
john.roseboro@durhamnc.gov

Aarin Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 3564-2752
Fax: (919) 560-4660

State Bar No,: 63048
aarin.miles@durhamne.gov

Service being in accordance with Rule 26 of North Carolina Rules of Appellate
Procedure.

Respectfully submitted, this the 14th day of Maxrch, 2024.

Chelsi C. Edwards, Attorney at Law




Rorth Carolina Court of Appeals
EUGENE H. SOAR, Clerk

Fax: (919) 831-3615 Court of Appeals Buildin

Web: https://iwww.nccourts.gov One West Morgan Stree
Raleigh, NC 27601
(919) 831-3600

From Durham
( 22Cvs3973)

No. P23-747
DURHAM GREEN FLEA MARKET
V.
CITY OF DURHAM
ORDER

The following order was entered:

Mailing Address:
P. O. Box 2779
Raleigh, NC 27602

The motion filed in this cause on the 14th of March 2024 and designated 'Plaintif-Appellant's Motion
for Extension of Time to File Record on Appeal' is allowed. Settled record on appeal shall be filed on or

before 22 March 2024,
By order of the Court this the 14th of March 2024.
WITNESS my hand and official seal this the 14th day of March 2024,

17-\_‘%‘./4.—.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:

Ms. Chelsi C. Edwards, Attorney at Law, For Durham Green Flea Market - (By Email)
Mr. Robert T. Perry, Attorney at Law - (By Email)

Mr. Donald O'Toole, Deputy City Attorney, For City of Durham - (By Email)

The Honorable Clerk of Superior Court, Durham County
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STIPULATION OF PROCEDURAL HISTORY
Counsel for the Petitioner-Appellant and Respondent-Appellee stipulate as follows:

1. The Board of Adjustment order that is under review in this appeal was the subject
of an earlier appeal in the Durham County Superior Court and United States District
Court. Petitioner-Appellant voluntarily dismissed the earlier appeal. The procedural
history of the earlier appeal is as follows:

a. The City of Durham issued a Notice of Violation to Robert Perry as the
record owner of the Durham Green Flea Market, LLC on February 10, 2020, for a zoning
violation.

b. Petitioner-Appellant filed an application for appeal of the Notice of Violation
with the Board of Adjustment on March 9, 2020.

c. The Board of Adjustment held a hearing for case number B2000022,
virtually on September 22, 2020. The case was continued until the Board of Adjustment
resumed in person hearings.

d. The Durham Board of Adjustment held an in-person hearing on June 21,
2022. The Board of Adjustment voted 6 to 1 to deny the appeal.

e. Petitioner-Appellant appealed the denial by filing a Petition for Writ of
Certiorari and Complaint in the Durham County Superior Court on July 29, 2022 (File
No. 22CV3114), naming the City of Durham as the only respondent-defendant.

f. Petitioner-Appellant filed an amended Petition of Writ of Certiorari and
Complaint on August 18, 2022, adding North Carolina Railroad Company, Norfolk
Southern Railway Company, and CSX Transportation (“the “Railroad Defendants”) as
defendants.

g. The Railroad Defendants removed the case to the United States District
Court for the Middle District of North Carolina (File No. 1:22CV0086). Petitioner-
Appellant voluntarily dismissed the earlier appeal by filing Plaintiff’s Notice of Dismissal
(ECF Doc. No. 17) on October 19, 2022,

2. After the earlier appeal was dismissed, Petitioner-Appellant initiated a new,
second appeal that led to this case being before the North Carolina Court of Appeals. The
procedural history of the second appeal is as follows:

a. On October 27, 2022, Petitioner-Appellant filed a new Petition for Writ of
Certiorari and Complaint in the Durham County Superior Court (File No. 22CVS3973),
naming the City of Durham as the only Respondent-Appellee.
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b. On November 15, 2022, Defendant-Appellee filed a Motion to Dismiss
pursuant to N.C. Rule of Civil Procedure 12(b)(2) and (5). There was no hearing held to
hear this motion because Petitioner served Respondent-Appellee pursuant to N.C. Gen.
Stat. § 160D-1402(e) on November 30, 2022.

¢. On December 8, 2022, Respondent-Appellee filed a Motion for Extension of
Time pursuant to N.C, Rule of Civil Procedure 6(b), until January 3, 2023, to prepare
and file the Record with the Court reasoning the Writ of Certiorari on Respondent was
not served until November 30, 2022, and that the time for filing the Record as specified
in the Writ of Certiorari expired on November 15, 2022.

d. On January 3, 2023, Respondent-Appellee filed in the Durham County
Superior Court the Record for Durham Board of Adjustment case No. B200022. A
transeript of Exhibit J to the Record for the Durham Board of Adjustment BOA case No.
B2000022 was subsequently filed on May 17, 2023.

e. On March 8, 2023, Petitioner-Appellant filed Exhibits in Support of
Petitioner’s Writ of Certiorari and Complaint.

f. On May 23, 2023, the hearing on this matter, 22CVS3973, was held.
Respondent-Appellee did not ask to be heard on any motion to dismiss.

g, The Superior Court found Petitioner-Appellant’s due process rights were not
violated, and the notice of violation (NOV) was properly issued by Respondent-Appellee
and affirmed the BOA's decision denying Petitioner's appeal of the NOV issued by
Respondent-Appellee.

h. On June 6, 2023, the Superior court entered an order requiring Petitioner-
Appellant “to bring the property at 1600 East Pettigrew St., Durham, NC (PIN# 0831-18-
42-0210) into full compliance with a site plan, approved by the Durham City-County
Planning Department, within thirty-six (36) months of the filing of the Order.

L. Petitioner-Appellant filed Notice of Appeal from Final Judgment to the
North Carolina Court of Appeals on June 30, 2023.
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CERTIFICATE OF SERVICE
This is to certify that the foregoing REVISED PROPOSED RECORD ON
APPEAL was this day served upon the following by email-transmission addressed to:

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 3564-2752
Fax: (919) 5660-4660

State Bar No. 26680
John.roseboro@durhamnc.gov

Aarin K. Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 560-4660

State Bar No.: 53048
Aarin.miles@durhamnec.gov

H
This the ! th day of MO 9024,

Chelsi C. Edwaxrds

Robert T. Pexrry

Perry, Perry & Perry, P.A.
Post Office Drawer 2051
Durham, North Carolina 27702

Telephone: (919) 683-8685
Fax: (919) 688-7930
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CERTIFICATE OF SERVICE
This is o certify that the foregoing RECORD ON APPEAL was this day served
upon the following by email-transmission addressed to:

John Roseboro

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752
Fax: (919) 560-4660

State Bar No. 26680

John.roseboro@durhamne.gov

Aarin K, Miles

City of Durham

101 City Hall Plaza

Durham, North Carolina 27701
Telephone: (919) 354-2752

Fax: (919) 560-4660

State Bar No.: 53048

Aarin miles@durhamne.gov
Ry
This the S8 day of MOXON | 2024,

Lholin 74

Chelsi C. Edwards

Robert T. Perry

Perry, Perry & Pexry, P.A.

Post Office Drawer 2051
Durham, North Carolina 27702
Telephone: (919) 683-8685

Fax: (919) 688-7930




