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STATEMENT AND IDENTITY OF NCAJ AND SEANC AS 
AMICI CURIAE AND THEIR INTEREST IN THE CASE   
The North Carolina Advocates for Justice (“NCAJ”) is a non-profit 

advocacy group dedicated to protecting people, preventing injustice, 

promoting fairness, and safeguarding the constitutional rights of all 

 
1  Pursuant to Rule 28.1(b)(3)c. of the North Carolina Rules of Appellate Procedure, no other person 
or entity—other than amici curiae, their members, and their counsel—have directly or indirectly 
written this brief or contributed money to its preparation. 
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North Carolinians. State Employees Association of North Carolina 

(“SEANC”) is a North Carolina non-profit corporation whose members 

are current and retired State employees. With approximately 42,250 

active members, of whom approximately 23,500 are current employees 

of the State of North Carolina, the guiding purpose of SEANC is the 

promotion of the best interests of current, retired, and future 

employees of the State of North Carolina. Thousands of SEANC 

members currently hold certification or licensure subject to the 

jurisdiction of executive branch occupational licensing agencies such 

as respondent North Carolina Sheriff’s Education and Training 

Standards Commission.  

The issues the Court may consider are consistent with both amici’s 

missions to protect North Carolinians’ inalienable right to enjoy the 

fruits of their labor and work in their chosen profession.   

In this brief, amici seek to fulfill the “classic role of amicus curiae 

by assisting in a case of general public interest, supplementing the efforts 

of counsel, and drawing the court’s attention to law that escaped 

consideration.” Miller-Wohl Co., Inc. v. Comm’r. of Labor & Indus., 694 

F.2d 203, 204 (8th Cir. 1982).  As commentators have stressed, an 
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amicus curiae is often in a superior position to “focus the court’s attention 

on the broader implications of various possible rulings.” R. Stern et al., 

Supreme Court Practice, 570–71 (1986) (quoting Bruce J. Ennis, Effective 

Amicus Briefs, 33 Cath. U.L. Rev. 603 (1984)).   

This case is of considerable importance to NCAJ and SEANC, to 

state and local law enforcement officers, and to everyone earning a living 

in a licensed profession across the state.  It presents this Court with an 

opportunity to bring consistency to current disparate approaches to 

interpreting the “good moral character” standard across executive branch 

licensing boards and agencies. An opinion affirming the Court of Appeals 

holding in this case would curtail arbitrary and discriminatory 

application of the good moral character standard in law enforcement 

certifications and other professional licensing proceedings statewide.   

Although the facts of the present case are of particular concern to 

citizens who have devoted or plan to devote their adult lives to serving the 

public in law enforcement careers, ultimately this Court’s decision will 

have far-reaching effects in dozens of fields and professions. About one-

third of all jobs in North Carolina require some type of occupational 

license, with approximately 70 separate boards determining eligibility of 



- 4 - 
 

 
 
 

applicants to enter those jobs, and whether to deny, recertify, suspend, or 

revoke licenses.2  A reversal of the decision below would deepen the 

uncertainty already inherent in North Carolina’s vague concept of good 

moral character, while at the same time undermining the legal 

requirement that executive branch agencies actually investigate matters 

in which they exercise the power to exclude North Carolina citizens from 

careers of their choosing. Reversal of the Court of Appeals decision in this 

case would discourage or outright ignore the potential for reform and send 

the wrong message to law enforcement agencies, other professional 

boards, and the broader public, about the capacity for rehabilitation in the 

criminal justice system. Finally, it is a matter of vital concern to NCAJ, 

SEANC, and their members that evidence of rehabilitation and 

restoration of good moral character is not arbitrarily disregarded in the 

context of law enforcement certifications and other occupational licensing 

disputes.  

 
 2 North Carolina Justice Center, New Law Opens Up Opportunities for People with Criminal 

Records to Obtain Occupational Licenses, https://www.nelp.org/app/uploads/2021/09/NCJC-licensing-
law-factsheet.pdf (identifies more than 70 licensing boards boards); 21 N.C. Admin. Code 1-70, 
(identifies 57 occupational licensing boards); North Carolina Secretary of State, Occupational 
Licensing Boards, https://www.sosnc.gov/divisions/general_counsel/other_boards_and_commissions   
(identifies 55 independent occupational licensing boards); plus N.C.G.S. § 93B-1 (identifies 
nonexclusive list of at least 13 State Agency licensing boards, e.g., the North Carolina Department of 
Public Instruction). 

https://www.nelp.org/app/uploads/2021/09/NCJC-licensing-law-factsheet.pdf
https://www.nelp.org/app/uploads/2021/09/NCJC-licensing-law-factsheet.pdf
https://www.sosnc.gov/divisions/general_counsel/other_boards_and_commissions
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LIST OF ISSUES 

I. WHETHER THE COURTS BELOW ERRED IN 
FINDING THAT MR. DEVALLE WAS 
REHABILITATED FROM ANY GOOD MORAL 
CHARACTER DEFICIENCY FROM CONDUCT BACK 
IN 2016 AND THAT HIS PRESENT MORAL 
CHARACTER IS GOOD? 
 

II. WHETHER THE COURTS BELOW ERRED IN 
FINDING THAT THE COMMISSION FAILED TO 
CONDUCT THE REQUIRED INVESTIGATION OF 
THE ALLEGED CHARGE AND THEREFORE 
VIOLATED 12 N.C. ADMIN. CODE 10B.0201?    

 
III. WHETHER A STATE OCCUPATIONAL LICENSING 

AGENCY’S FAILURE TO MEET ITS LEGAL DUTY TO 
INVESTIGATE PRIOR TO IMPOSING DISCIPLINE 
IS ARBITRARY OR CAPRICIOUS AND A VIOLATION 
OF PROCEDURAL OR SUBSTANTIVE DUE 
PROCESS? 

 
ARGUMENT 

I. LEGISLATIVE POLICY AS REFLECTED IN N.C.G.S. § 93B-8.1 
(2021) REQUIRES CONSIDERATION OF REHABILITATION 
IN HIRING AND OCCUPATIONAL LICENSING. 

This administrative law occupational licensing case arises from the 

erroneous denial of Deputy Maurice Devalle’s application for certification 

by the N.C. Sheriffs’ Education and Training Standards Commission 

(“Commission”) as a Columbus County Deputy Sheriff. The Commission 

denied Mr. Devalle’s application for certification indefinitely based upon 
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its determination, without any independent investigation or even witness 

testimony, that Mr. Devalle lacks good moral character required to serve 

as a Deputy Sheriff.  This case addresses an enormously important 

component of law enforcement occupational licensing law: the ambiguous 

good moral character rule.   

This case has potential broad impact on all North Carolinians who 

depend on an occupational licensing board’s determination that they 

possess “good moral character” before they are allowed to earn a living in 

their chosen fields. Such an imprimatur is necessary in a surprisingly 

broad array of endeavors. Teachers, electricians, barbers, lawyers, 

doctors, nurses, veterinarians, mental health professionals, police 

officers, corrections officers, engineers, pharmacists and pharmacy 

technicians, bail bond agents, real estate agents, insurance agents, 

private investigators, auctioneers, cosmetologists, contractors, plumbers, 

surveyors, pest control technicians, school bus drivers, and many more 

must pass these character tests.   
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There are at least 66 categories of licensed professionals in North 

Carolina.3  One in every five North Carolina workers is regulated by 

occupational licensing law.4   

In 2019, the General Assembly enacted the North Carolina Freedom 

to Work Act, N.C.G.S § 93B-8.1, which took effect 1 October 2019.  The 

new reform prohibits blanket bans on licensing individuals with criminal 

records.  This law was part of a nationwide effort to adopt reforms aimed 

at reducing barriers to occupational licensing for those with criminal 

records.  According to Deborah L. Rhode, Professor of Law and the 

Director of the Center on the Legal Profession of Stanford University:  

Seventy million Americans have criminal records, 
and character-based licensing requirements are a 
substantial barrier to their economic livelihood and 
rehabilitation. Because racial and ethnic minorities 
are disproportionately likely to have run-ins with the 
criminal law, they pay a special price for these 
requirements.5  
 

Rhode points out that character is not static, not defined by a single “bad 

act” and recommends incentivizing and rewarding efforts to rehabilitate.6  

 
3 Institute for Justice, North Carolina Occupational Licensing, https://ij.org/report/license-to-work-
3/ltw-state-profile/north-carolina 
4Institute for Justice, Occupational Licensing in North Carolina, https://ij.org/issues/economic-
liberty/occupational-licensing/north carolina/ 
5 Deborah L. Rhode, Virtue and the Law: The Good Moral Character Requirement in Occupational 
Licensing, Bar Regulation, and Immigration Proceedings, 43 Law & Soc. Inquiry 1027 (2018) 
6 Id., 1046–47 (2018). 

https://ij.org/report/license-to-work-3/ltw-state-profile/north-carolina
https://ij.org/report/license-to-work-3/ltw-state-profile/north-carolina
https://ij.org/issues/economic-liberty/occupational-licensing/north%20carolina/
https://ij.org/issues/economic-liberty/occupational-licensing/north%20carolina/
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 Given that around 4.9 million people were employed in North 

Carolina in 20197 (now over 5 million8), with one-third of the jobs requiring 

an occupational license,9 reform was necessary to prevent the arbitrary 

and capricious denial of work licenses.10  The new law prohibits agencies 

from denying licenses based on “moral turpitude” and requires licensing 

agencies and boards to consider, among other things, the level and 

seriousness of the offense, when it occurred, the person’s age at the time, 

the surrounding circumstances, the punishment imposed, evidence of 

rehabilitation, whether there have been subsequent offenses, and any 

other affidavits or written documents, including character references.  

N.C.G.S. §§ 93B-8.1(b) and (b1). 

Although this reform does not apply to the North Carolina Criminal 

Justice Education and Training Standards Commission, the North 

Carolina Sheriffs’ Education and Training Standards Commission, or the 

North Carolina Department of Revenue, administrative law still requires 

 
7 North Carolina Dep’t of Commerce, North Carolina’s December 2019 Employment Figures 
Released, https://www.commerce.nc.gov/news/press-releases/north-carolina%E2%80%99s-december-
employment-figures-released-0.   
8 U.S. Bureau of Labor Statistics, North Carolina Economy at a Glance, 
https://www.bls.gov/eag/eag.nc.htm#eag_nc.f.1  
9 North Carolina Justice Center, New Law Opens Up Opportunities for People with Criminal 
Records to Obtain Occupational Licenses, https://www.nelp.org/app/uploads/2021/09/NCJC-licensing-
law-factsheet.pdf 
10 Id.  

https://www.commerce.nc.gov/news/press-releases/north-carolina%E2%80%99s-december-employment-figures-released-0
https://www.commerce.nc.gov/news/press-releases/north-carolina%E2%80%99s-december-employment-figures-released-0
https://www.bls.gov/eag/eag.nc.htm#eag_nc.f.1
https://www.nelp.org/app/uploads/2021/09/NCJC-licensing-law-factsheet.pdf
https://www.nelp.org/app/uploads/2021/09/NCJC-licensing-law-factsheet.pdf
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these agencies to fairly consider evidence of rehabilitation.  Failing to 

consider such evidence is arbitrary and capricious. See, e.g., Scroggs v. 

N. Carolina Crim. Just. Educ. & Training Standards Comm'n, 101 N.C. 

App. 699, 702, 400 S.E.2d 742, 744–45 (1991) (holding agency’s 

revocation of law enforcement certification based on past illegal drug use 

and failure to consider officer’s exemplary service since that time was 

arbitrary and capricious). This applies not only to law enforcement 

certification but across various regulated fields in North Carolina. If an 

applicant presents credible evidence of rehabilitation, the licensing body 

is required to consider that evidence before making a decision to deny or 

grant a license. 

The decision of the Court of Appeals is consistent with the General 

Assembly’s efforts to reform occupational licensing policy in this State.  A 

policy discouraging rehabilitation by allowing agencies and commissions 

to arbitrarily discount that evidence, as it did with Mr. Devalle, would 

undermine the legislature’s recent efforts. 

II. THE PERILS OF THE “GOOD MORAL CHARACTER” 
STANDARD AND ITS HISTORY OF ABUSE 

The Court of Appeals acknowledged the good moral character 

standard is not unconstitutional, but that “[s]uch a vague qualification, 
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which is easily adapted to fit personal views and predilections, can be a 

dangerous instrument for arbitrary and discriminatory denial” of police 

certifications. Devalle v. N. Carolina Sheriffs' Educ. & Training 

Standards Comm'n, 289 N.C. App. 12, 21, 887 S.E.2d 891, 897 (2023), 

review allowed, 900 S.E.2d 664 (N.C. 2024) (citing Konigsberg v. State, 

353 U.S. 252, 263, 77 S. Ct. 722, 1 L.Ed.2d 810 (1957)).  This can also 

extend to the arbitrary and capricious denial, suspension, or revocation 

of licenses in other professions. 

There is a history of governments abusing a “good moral character” 

standard during the Jim Crow era to disenfranchise the Black 

community on the basis of race and color.  In United States v. Mississippi, 

the United States government sued the state of Mississippi, elections 

commissioners, and six county registrars alleging the State had amended 

its constitution in 1960 to add “good moral character” as a new voting 

qualification, “to serve as yet another device to give a registrar power to 

permit an applicant to vote or not, depending solely on the registrar's own 

whim or caprice, ungoverned by any legal standard.”  380 U.S. 128, 133, 

85 S. Ct. 808, 811, 13 L. Ed. 2d 717 (1965) (internal footnote omitted).  

 The complaint further alleged the “good moral character” 
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requirement, along with other legislation, was designed to discriminate 

on the basis of race and color and to “deter, hinder, prevent, delay and 

harass” Black citizens in their efforts to register to vote.  Mississippi, at 

133.   In reversing and remanding the lower court’s dismissal, Justice 

Black wrote,  

The allegations of this complaint were too serious, 
the right to vote in this country is too precious, and 
the necessity of settling grievances peacefully in 
the courts is too important for this complaint to 
have been dismissed.   

 
Id. at 144. 

Later in 2000, Justice Breyer’s dissent in Reno v. Bossier Par. Sch. 

Bd. noted the good moral character requirement in Mississippi was “a 

standard this Court has characterized as ‘an open invitation to abuse at 

the hands of voting officials.’ ” 528 U.S. 320, 375, 120 S. Ct. 866, 896, 145 

L. Ed. 2d 845 (2000) (quoting South Carolina v. Katzenbach, 383 U.S. 

301, 312–13, 86 S. Ct. 803, 810, 15 L. Ed. 2d 769 (1966) (“The good-morals 

requirement is so vague and subjective that it has constituted an open 

invitation to abuse at the hands of voting officials.”)). 
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Here, the current Administrative Code, 12 N.C. Admin. Code 

10B.0301(12), and previous versions cite a series of cases defining good 

moral character for justice officer certifications.  The previous versions 

from 202111 and 202212 read as follows: 

be of good moral character as defined in: In re 
Willis, 288 N.C. 1, 215 S.E.2d 771 (1975), appeal 
dismissed 423 U.S. 976 (1975); State v. Harris, 216 
N.C. 746, 6 S.E.2d 854 (1940); In re Legg, 325 N.C. 
658, 386 S.E.2d 174 (1989); In re Applicants for 
License, 143 N.C. 1, 55 S.E. 635 (1906); In re 
Dillingham, 188 N.C. 162, 124 S.E. 130 (1924); 
State v. Benbow, 309 N.C. 538, 308 S.E.2d 647 
(1983); and later court decisions that cite these 
cases as authority; 

 
12 N.C. Admin Code 10B.0301(8)(2021); 12 N.C. Admin. Code 

10B.0301(9)(2022) (emphasis added). 

In 2023, the rule was amended and recodified as 12 N.C. Admin. 

Code 10B.0301(12), removed “and later court decisions that cite to these 

cases as authority,” and replaced it with even broader language, “and 

later court decisions”: 

(12) be of good moral character as defined in: In re 
Legg, 325 N.C. 658, 386 S.E.2d 174 (1989); State 
v. Benbow, 309 N.C. 538, 308 S.E.2d 647 (1983); In 
re Willis, 288 N.C. 1, 215 S.E.2d 771 (1975), appeal 

 
11 12 N.C. Admin. Code 10B.0301(8)(2021) 
12 12 N.C. Admin. Code 10B.0301(9)(2022) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989172955&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989172955&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983150710&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983150710&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975131167&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975131167&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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dismissed 423 U.S. 976 (1975); State v. Harris, 216 
N.C. 746, 6 S.E.2d 854 (1940); In re Dillingham, 
188 N.C. 162, 124 S.E. 130 (1924); In re Applicants 
for License 143 N.C. 1, 55 S.E. 635 (1906); and 
later court decisions. 
 

12 N.C. Admin. Code 10B.0301(12)(2023) (emphasis added).  Both 

versions are vague and confusing for law enforcement officers who do not 

conduct extensive legal research.  As Mr. Devalle’s brief argues, this 

ambiguous rule with potentially limitless authority to research deprives 

officers of reasonable notice of the rule (Pet.’s Br. at 45). 

The other justice officer certification agency—the North Carolina 

Criminal Justice Education and Training Standards Commission—also 

continues to arbitrarily apply the good moral character rule in other 

matters.  For example, the Superior Court of Robeson County recently 

issued an order noting that “enforcement of this ambiguous rule is 

problematic.” Locklear v. N. Carolina Crim. Just. Educ. & Training 

Standards Comm’n, Case No. 24-CVS-470, (Super. Ct. NC, May 24, 

2024), at p. 14, ¶ 66) (reversing the Commission’s Final Agency Decision 

for its arbitrary and capricious application of the good moral character 

rule and legal error).   This order further demonstrates the need for a 

clear standard – careers are at stake without it. 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975207855&pubNum=0000780&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940104535&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940104535&pubNum=0000711&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924103544&pubNum=0000710&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924103544&pubNum=0000710&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906012122&pubNum=0000710&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906012122&pubNum=0000710&originatingDoc=N07DAC761769011ED90EF9C5CC5AED63A&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


- 14 - 
 

 
 
 

III. AN AGENCY MUST ENGAGE IN “REASONED DECISION-
MAKING”, WHICH INCLUDES FOLLOWING ITS OWN 
RULES AND ADOPTING FINDINGS CONSISTENT WITH 
DUE PROCESS PRINCIPLES. 
 

Occupational licensing boards wield enormous power over the lives 

of workers subject to their jurisdiction. The licenses these agencies confer 

reflect, nearly without exception, a lengthy pursuit of specialized 

knowledge or training, often at the expense of obtaining a more broadly 

applicable range of skills and experience – as well as at great financial 

cost. Thus, an agency’s suspension, revocation, or refusal to issue a 

license can be catastrophic to a worker and the worker’s family. Licensing 

decisions are matters of utmost gravity, and should be based upon 

investigative and deliberative processes that reflect that gravity. 

Unfortunately, the record in this case shows unmistakably that Mr. 

Devalle received exactly the opposite: the Commission conducted no 

investigation, in violation of its own rules, and ultimately based its 

decision solely upon vague, non-specific conclusions it gleaned from the 

evidentiary record. As a result of these flawed investigative and 

deliberative processes, the resulting denial by the Commission was 

arbitrary and capricious. The Court of Appeals correctly decided this 

case.  



- 15 - 
 

 
 
 

a. The Commission Violated Its Own Rules by Failing to  
 Conduct a Competent Investigation. 
 
The Commission’s own rules require an investigation into the 

subject matter to be determined in the hearing. See 12 N.C. Admin. Code 

10B.0201.13 The Commission consciously ignored this requirement, 

failing to conduct any independent investigation of the allegations 

against Mr. Devalle, much less any inquiry into his present moral 

character.  The Commission’s investigation consisted of reading the State 

Highway Patrol’s Internal Affairs file from several years prior, and in her 

testimony the investigator further admitted she did not interview any 

witnesses (R p 8, ¶¶ 15–17).  Despite agreeing that interviewing persons 

with knowledge is one of the primary methods by which an investigator 

would find facts, the investigator admitted she never interviewed anyone 

– not even Mr. Devalle (Id. at ¶¶ 19–20).  Despite knowing Mr. Devalle 

had been working successfully as a deputy sheriff for two and a half years 

as a school resource officer since his termination from the Highway 

Patrol, the investigator never interviewed Mr. Devalle’s supervisors – the 

 
13 In pertinent part, the rule provides: “(b) Before taking action against an agency, school, or individual 
for a violation, the Division shall investigate the alleged violation and, when required by the Director, 
shall present a report of its findings to the Probable Cause Committee of the Commission.” 
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school principal whom he served nor the Columbus County Sheriff (Id. 

¶¶ 21).   

Mr. Devalle was never charged for the crime of “Willfully Failing to 

Discharge Duties” which Respondent alleges he committed, nor was he 

found civilly responsible (R p 9, ¶ 24).  And, shockingly, the investigator 

knew but failed to advise the Probable Cause Committee that Mr. Devalle 

was never charged (Id. ¶ 22).  This is not an investigation.  

Fellow amicus North Carolina Fraternal Order of Police points out 

in its brief filed with the Court of Appeals that the Administrative Code 

provisions adopted by the Commission itself mandate that any 

suspension or denial of justice officer certification shall be only for “so 

long as the stated deficiency, infraction, or impairment continues to 

exist…[.]” (FOP Br. at 4) (quoting 12 N.C. Admin. Code 10B.0205(3) 

(emphasis added)).  Thus, once an officer has rehabilitated their good 

moral character, the suspension of the officer’s certification must be lifted 

(Id. at 4– 5). 

The Commission arbitrarily and capriciously discounted Mr. 

Devalle’s present good moral character in violation of these regulations.  

It is a fundamental principle in our jurisprudence that agencies must 
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follow their own rules, and the failure to do so constitutes arbitrariness.  

Poarch v. N.C. Dep’t of Public Safety, 223 N.C. App. 125, 132, 741 S.E.2d 

315, 320 (2012); Davis v. N.C. Dep’t of Public Safety, 2021 WL 5049198 

(N.C.O.A.H.); Tully v. City of Wilmington, 370 N.C. 527, 810 S.E.2d 208 

(2018).  This is well-settled law. Indeed, this Court’s recent holding in 

Tully relies on a Fourth Circuit decision from more than a half century 

ago:   

An agency of the government must scrupulously 
observe rules, regulations, or procedures which it 
has established. When it fails to do so, its action 
cannot stand and courts will strike it down. 
 

U.S. v. Heffner, 420 F.2d 809, 811 (4th Cir. 1969). 

Even when an agency decision is supported by evidence in the 

record (which is certainly not the case here), the decision-making process 

may still be so flawed that the decision is arbitrary and capricious. A 

leading commentator14 observed: 

The arbitrary and capricious test also serves a 
function independent of review of findings of fact. 
In order to avoid judicial reversal of its action as 
arbitrary and capricious, an agency must engage 
in “reasoned decisionmaking,” defined to include 

 
14 Professor Kenneth Davis, author of the Administrative Law Treatise quoted above, was widely 
known as “the father of administrative law.” Jack Williams, "Kenneth Culp Davis, 94; pioneer in 
administrative law" (Obituary), San Diego Union-Tribune, Sep. 19, 2003. 

https://web.archive.org/web/20170917080441/http:/legacy.sandiegouniontribune.com/news/obituaries/20030919-9999_1m19davis.html
https://web.archive.org/web/20170917080441/http:/legacy.sandiegouniontribune.com/news/obituaries/20030919-9999_1m19davis.html
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an explanation of how the agency proceeded from 
its findings to the action it has taken. 
 

Kenneth Culp Davis & Richard J. Pierce, Jr., II Administrative Law 

Treatise, 3d ed., § 11.4 at 203 (1994). The United States Supreme Court 

in Bowman Transportation v. Arkansas-Best Freight System recognized 

this independent function, holding that “though an agency’s finding may 

be supported . . . it may nonetheless reflect arbitrary and capricious 

action.” 419 U.S. 281, 284 (1974).  

The Bowman Transportation holding is consistent with North 

Carolina’s definition of arbitrary and capricious. “Administrative agency 

decisions may be reversed as arbitrary or capricious if they are ‘patently 

in bad faith,’ or ‘whimsical’ in the sense that ‘they indicate a lack of fair 

and careful consideration’ or ‘fail to indicate any course of reasoning and 

the exercise of judgment’. . . .” Lewis v. N.C. Dep’t of Human Resources, 

92 N.C. App. 737, 740, 375 S.E.2d 712, 714 (1989) (quoting Commissioner 

of Insurance v. Rate Bureau, 300 N.C. 381, 403-04, 269 S.E.3d 547, 573, 

pet. for reh’g denied, 301 N.C. 107, 273 S.E.2d 300 (1980)). 

In the present case, the Commission’s refusal to investigate matters 

crucial to the fair resolution of the issue before it – as required by its own 

rules – irretrievably tainted the proceeding, rendering the agency’s goal 
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and, indeed, obligation, to engage in “reasoned decision-making” 

unattainable.  

b. The Commission’s Findings Lacked the Specificity 
Required to Demonstrate Substantial Evidence that 
Mr. Devalle Lacked Good Moral Character. 

 
The Commission effectively found as a matter of law that Mr. 

Devalle’s evidence before the ALJ established that he had rehabilitated 

himself and reestablished his good moral character:  

Sheriff Greene and Principal Johnson testified 
that Petitioner has rehabilitated and rebuilt his 
character since being fired by the Patrol, and as a 
deputy sheriff, and as school resource officer and 
coach at East Columbus High School.  Greene and 
Johnson testified that for two and a half years, 
Petitioner’s service as a Deputy Sheriff has been 
nothing but exemplary both of that service and of 
Petitioner’s character while engaging in that 
service. Such testimony was credible, honest, and 
believable. 
 

Commission Conclusions of Law 24 (R p 19). Having thus determined Mr. 

Devalle had restored his good moral character in the intervening years 

since his termination from the State Highway Patrol, the Commission 

fixated upon his hearing testimony under cross-examination as the basis 

for rejecting his application. That is, despite having found that Mr. 

Devalle “has rehabilitated and rebuilt his character,” in the relevant time 
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period, the Commission still deemed him unfit to serve because he did 

poorly under cross-examination. The Commission’s Final Agency 

Decision offered no explanation as to what specific instances of testimony 

might have been lacking candor or untruthful (R pp 19–20, ¶ 25). In 

denying Mr. Devalle the ability to earn a living in his chosen field based 

upon such a flimsy pretext, the Commission undermined the integrity of 

the proceeding. Its ruling is an emblematic reminder that the 

administrative law concept of “arbitrary and capricious” is rooted in due 

process.  

The Commission’s position on appeal is that, notwithstanding 

contrary testimony it found “credible, honest, and believable,” Mr. 

Devalle’s character has not been restored because his testimony at the 

December 3-4, 2019 hearing before the ALJ “exhibited a lack of candor 

and sincerity during cross-examination by Respondent’s counsel” (R p 20, 

¶ 25). It relies solely on a conclusory finding set out in the ALJ’s proposed 

decision that “Petitioner was evasive and feigned a lack of memory or 

confusion in response to Respondent’s questions about Petitioner’s 

conduct with the Patrol in 2016,” (R p 39, ¶69), that he “remained evasive 

and elusive even after having his recollection refreshed with his prior 
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statements,” and that he was able to recollect the circumstances without 

having to review materials when questioned by his own counsel  (Id.).  

Neither the Commission’s findings nor the findings in the ALJ’s 

proposal for final decision specified or cited the testimony that was 

“evasive or elusive.”  Despite this, Respondent attempts on appeal to 

identify what testimony might have been “evasive” to support the 

disputed finding (Res’s Br. at 11 –13, 21).  Such backfilling cannot confer 

retroactive validity upon a hopelessly flawed deliberative process.  

This Court’s decision in Matter of Moore, involved a bar applicant 

whose previous murder conviction had caused the Board of Law 

Examiners to question his fitness to be admitted to practice in the State. 

301 N.C. 634, 272 S.E.2d 826 (1981). After extensive investigation 

including sworn testimony, the Board rejected the application on grounds 

similar to this case, finding: “3. On several occasions in his testimony 

before the Board, the applicant made false statements under oath on 

matters material to his fitness of character.” Id. at 639, 272 S.E.2d at 

829. There, as here, the Board never specified which statements it 

deemed untruthful. Because the applicant had made a prima facie 

showing of present good moral character, and the Board attempted to 
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rebut the showing by specific acts of misconduct – i.e., false statements 

in the proceeding – the Board has the burden of proving the specific acts 

by the greater weight of the evidence. Id. at 639, 272 S.E.2d at 830. As 

the Court held, meeting the burden requires more than the conclusory 

finding referencing “several occasions” of false statements: 

We hold that finding number three fails 
adequately to resolve this issue and lacks the 
requisite specificity to permit adequate judicial 
review of the Board's order. The Board, in finding 
that Moore made “material false statements under 
oath,” did not indicate which statements it 
considered to be untruthful. Consequently neither 
a reviewing court nor the applicant can be certain 
as to the content or materiality of the false 
statements referred to. The Board cannot meet its 
burden of proving specific acts of misconduct 
without setting out with specificity what they are 
and that they have been proved by the greater 
weight of the evidence. The Board in its brief 
attempts to specify the false statements referred 
to in the disputed finding. Suffice it to say that the 
specifications must be contained in the Board's 
order. Its brief should be directed to whether the 
specific findings are supported by the evidence and 
if so whether they along with other findings of 
misconduct are sufficient to rebut the applicant's 
prima facie case. 
 

Id. at 640–41, 272 S.E.2d at 830.  Here, the Commission never cited to 

any specific testimony that it deemed evasive or untruthful.  Respondent 

argues on appeal that when shown his prior statements on cross-
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examination, Mr. Devalle feigned an inability to recall them – yet nothing 

specific is detailed in the Commission’s findings (R p 15, ¶ 80; R p 39, ¶ 

69). 

In the crucible of live courtroom testimony, witnesses nearly always 

appear more prepared and credible on direct examination than on cross-

examination. It is natural for witnesses to be flustered, surprised, and to 

freeze up on cross, given the adversarial and often highly intense nature 

of the interrogation. It can be argued that the most effective cross-

examinations create an impression with the factfinder that the witness 

lacks credibility or is evasive. But creating such an impression surely 

does not mean the witness lacks good moral character. The agency has a 

higher burden, which is as it should be, given the stakes for individuals 

seeking to pursue the livelihood for which they have prepared.   

The ALJ who conducted the evidentiary hearing was in the best 

position to assess the weight of Mr. Devalle’s cross-examination 

testimony in light of all the evidence, and she determined that any 

testimonial shortcomings were not of sufficient moment to undermine her 

findings regarding his rehabilitation and present good moral character.  

R p 39, ¶ 70; 43, ¶ 24; 44 ¶¶ 26-27.  This first-hand perspective is of great 
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significance in an administrative law setting, and is entitled to deference 

from reviewing tribunals. In a contested case under the Administrative 

Procedure Act,15 as in a legal proceeding initiated in District or Superior 

Court:  

“there is but one fact-finding hearing of record 
when witness demeanor may be directly observed.” 
Julian Mann III, Administrative Justice: No 
Longer Just a Recommendation, 79 N.C. L.Rev. 
1639, 1653 (2001) [hereinafter, Mann, 79 N.C. 
L.Rev. 1639]. Thus, the ALJ who conducts a 
contested case hearing possesses those 
“institutional advantages,” Salve Regina Coll., 499 
U.S. at 233, 111 S.Ct. at 1222, 113 L.Ed.2d at 199, 
that make it appropriate for a reviewing court to 
defer to his or her findings of fact.   
 

N. Carolina Dep't of Env't & Nat. Res. v. Carroll, 358 N.C. 649, 662, 599 

S.E.2d 888, 896–97 (2004). 

At the evidentiary hearing, the evidence of Mr. Devalle’s 

rehabilitation and present good moral character was undisputed. Indeed, 

the Commission itself adopted a finding establishing that he had met his 

burden:  

81. During his case in chief, Petitioner presented 
significant evidence demonstrating that Petitioner 
has rehabilitated and rebuilt his career since 2016 
and 2017 while working as a school resource officer 

 
15 N.C.G.S. § 150B-1 (2024) 
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at East Columbus High School. Such evidence 
showed that Petitioner has exhibited highly 
favorable traits, including but not limited to 
helping, teaching, and serving as positive role 
models for students at East Columbus High School 
not only as a school resource officer, but as a coach 
in two sports. Sheriff Greene and Principal 
Johnson opined that Petitioner's absence from 
their respective entities would have a negative 
impact on their workplaces. The scope and 
magnitude of Petitioner's character traits, as 
witnessed by Sheriff Greene and Principal 
Johnson, qualify as extenuating circumstances 
which the Respondent should consider in 
determining whether Petitioner possesses the 
good moral character required of a justice officer.  
 

(R p 15, ¶ 81). The Commission’s arbitrary decision to discard the 

testimony of Mr. Devalle’s supervisors – one of whom holds the same 

certification sought by Mr. Devalle – and instead to base its decision on 

second-hand, vague, and unspecified observations of cross-examination 

testimony illustrates exactly the “lack of fair and careful consideration” 

our courts consistently have found to be so corrosive to the administrative 

process.  

The decision of the Commission to deny Mr. Devalle’s application 

for certification, while failing to provide specific instances of the 

misconduct it claims drove the decision, is a violation of basic due process 
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principles and Article I, Section 19 of the North Carolina Constitution’s 

Law of the Land Clause:  

A party is entitled, of course, to know the issues on 
which decision will turn and to be apprised of the 
factual material on which the agency relies for 
decision so that he may rebut it. Indeed, the Due 
Process Clause forbids an agency to use evidence 
in a way that forecloses an opportunity to offer a 
contrary presentation.  

 
Bowman Transportation, 419 U.S. at 288 n.4; Eason v. Spence, 232 N.C. 

579, 583, 61 S.E.2d 717, 721 (1950) (“The law of the land and due process 

of law are interchangeable terms.”) 

CONCLUSION 

 For the foregoing reasons, and for the reasons stated in Mr. 

Devalle’s brief, this Court should affirm the Court of Appeals. 

 Respectfully submitted this 6th day of December, 2024. 
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