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B.  Educatj r tricts

35. Defendants have failed to provide sufficient resources
to enable the urban school boards to provide all of their
students with an adequate education.

36. Some students, because of the environments in which
they live or other individual circumstances, require educational
resources and services greater than or different from thosé
required by other students to receive an adequate education.

This fact does not alter the State’s constitutional duty to
ensure that all students receive an adequate education; instead,
it requires the State to provide different resources and services
as necessary to meet the needs of all students.

37. The State system of fﬁnding public education fails to
account sufficiently for the substantial extra educatiocnal needs
of many studénts. The State’s failure to fund school boards in a
manner that allows them teo address sufficiently those students’
needs impairs the students’ ability to receive, and the schools’
ability to provide, an adequate education. The urban school
boards serve a large number of students with extra educaticnal
needs.

38. The educaticnal resources avajlable in the urban schecol
districts are in many respects seriously inadequate.

39. Attending school in a physical environment conducive to
learning and teaching is an essential component of an adeguate
education. Many students in the urban school districts attend

school in trailers or buildings that are old, overcrowded, or in
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other respects inadequate to meet their educational needs,
Because the State has shifted virtually the entire burden of
capital funding to local authorities that are unable to meet the
urban school districts’ capital needs, the State has failed to
ensure that students in the urban school districts are educated
in facilities adequate to meet their educational needs.

40. Deficiencies in physical facilities and overcrowding in
the urban school districts are particularly significant in light
of the fact that a disproportionate share of the growth in
student population in North Carolira has in recent years taken
place in the urban school districts, and will continue to do so.

41. Many of the urban school boards also lack sufficient
State funding to provide all of their students with appropriate
educational materials and supplies, particularly in science and
foreign language instructional programs. Student population
growth in the urban scheol districts will exacerbate these
inadequacies.

42. Test scores achieved by many students in the urban
school districts, and in particﬁlar students whose economic or
other circumstances put them at risk, also evidence the
inadequate education they are receiving.

43. The State Board has determined, based on the collective
judgments of teachers who administer State tests, what level of
performance on North Carclina end-of-grade tests qualifies a
student to progress to the next grade level. These tests measure

the progress of '3rd through 8th grade students toward meeting
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ninimum competencies described in the Neorth Carolina standard
course of study.

44. According to the State Board, students performing below
"grade level® on end-of~grade tests "do not have sufficient
nastery of knowledge and skills in this subject area {tested] to
be successful at the next grade level." gee, e.g,, State Board
of Education, 1993 Report Card, Administrative Supplement,
Buncombe County, at &5 (1994).

45. Many students in the urban schoel districts -- and in
particular, many students who attend schools with high
concentrations of students who live in or near poverty -~ fail to
perform at "grade level" on State end-of-grade tests iﬁ reading
and math.

46. The State Board also has determined, based on the
collective judgments of teachers who administer State tests, what
level of performance on North Carolina end~of-course tests is
considered to be "proficient." These tests measure high school
stuéents' progress toward meeting minimum competencies described
in the North Carolina standard course of study.

47. Many high school students in the urban school districts
-- and in particular, many students who attend schools with high
- concentrations of students who live in or near poverty -- fail to
perform at a "proficient level" on North Carolina core subject

end~-of-course achievement tests.

48. More than 40 percent of the high school graduates from |

the urban school districts fail to complete the minimum courses

13




-181-

required for admission to the University of North Carolina
systen,

49. Inadequate and inequitably distributed State funding
prevents the urban school districts from providing all of their
students with the educational resources and opportunities that

would allow those students to achieve at adequate levels.

C. Factors Affecting Education in the Urban School Districts

50. A large number of students in the urban school
districts come to school with extra educational needs. The urban
school becards must meet the greater needs of such students if
those students are to receive an adequate education; yet, the
urban school boards lack sufficient resources to serve both their
high-needs and regular student populations.

51. Nearly 70,000 students in the six urban school
districts live in or near poverty, as measured by'their
eligibility for free or reduced-price ldnches under the National
School Lunch Act,

. 52. Despite their hardships, students living in or near
poverty are fully capable of learning and achieving at or above
levels deemed adequate by the State Board. State law proclaims
that "all children can learn." N.C. Gen. Stat. § 115C-81{a).

53. Students who live in or near poverty, however, require

educational programs tailored to meet their particular needs in
order for them to achieve at or above adequate levels.
54. Many of the urban school boards have attempted to

address the educational needs of disadvantaged students through
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targeted educational programs and other means, relying to a large
extent on local funds to do so.

55. Also significant are the large numbers of schools in
the urban school districts with high concentrations of poor
children in attendance. In the most recent year for which data
are available, approximately 64 schools in the urban school
districtg had greater than 50% of their students eligible for
free or reduced-price lunches. In approximately 22 of those 64
schools,_the percentage of such poor students is at least 80%.

56. Providing an adequate education in schools with
significant numbers of students living in or near poverty
requires a greater commitment of resources than in other schools.
The urban school boards generally cannot afford such a
disproportionate commitment of resources to high-poverty-
concentration schools, and as a result, students in these schools
generally perform very poorly.on state~wide achievement tests.

57. Nearly 30,000 students in the urban school districts
require special education services.

58. Providing an adequate education to students in need of
special education services generally requires a greater
comﬁitment of resources than for other students. Students in
need of special education services in the urban school districts
are entitled to certain services pursuant to federal law, and an
even greater level of services pursuant to State law.

59, Many of the urban school boards serve a
disproportionately high numbeé of special education students who

are severely handicapped or have other high-cost handicapping
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conditions. Such students require special education services
that cost far more than the amounts provided by State and federal
sources. Similarly, there is a significant gap bhetween the cost
of State-mandated services for academically gifted students and
the State funding allocated for those services. The gap between
the funding provided by the State and federal governments and the
actual cost of providing required services to high-cost special
education students drains the urban school boards’ local funds.
As a result, the urban school boards must divert resources to
special education that otherwise cculd be used for their regular
education programs.

60. Some of the intervenor districts also must incur
substantial costs associated with court-ordered and voluntary
desegregation efforts. The State provides insufficient funding
to local districts to support such efforts.

61. As a result of other demographic and environmental
conditions in the urban school districts, students in these
districts have extra educational needs in addition to those
mentioned above that place substantial demands upon the urban
school boards. The urban school boards thus must commit
additional resources in order to provige an adequate education to
all of their students.

62. The cost of educating students in the urban school
districts is disproportionately high. The urban school boards,
for examﬁle, often must incur high security costs in order to
ensure the safety of students and faculty. In addition, the

urban school boards generally pay higher salaries than other
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local boards of education due to the higher cost of living in the
urban school districts. Thus, the urban school boards must spend
more than other local boards to provide comparable educational
programs. The State’s educational financing system fails
adequately to take into account the higher costs incurred by the
urban schoel boards.

63. The counties in which the urban school distxicts are
located face many serious problems that urgently require high-
cost government assistance in areas other than publie education;
Many of these problems are typically associated with urban
environments, such as high levels of poverty, homelessness,
crime, unmet health care néeds, and unemployment.

64. As a result of the above factors, the counties in which
the urban school districts are located experience what is
commonly referred to as "municipal overburden." Those counties
cannot allocate as large a portion of their tax revenues to
public education as they could if they did not experience such
"municipal overburden."

65. The urban school boards lack the State funding
necessary to conform their programs and performance to the level
of adequacy required by the North Carolina Constitution and

affirmed by State law.
D. e e istributed Stat

66. The General Assembly has established a system for
financing public education from a combination of State and local

appropriations.
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67. The State’s financing system recognizes that certain
districts have different needs that may require additional
funding. For example, the General Assembly has provided
supplemental funding for "small" school systems and "low-wealth"
school systems since 1991.

68. The State has failed, however, to address sufficiently
the additional resource needs of school districts, such as the
urban school districts, that serve large numbers of students
living in or near poverty, or students requiring special
education, English-as-a-second-language, or ‘academically gifted
services. Similarly, the State has failed to address
sufficiently the high costs and "municipal overburden" that
characterize the urban school districts. As a result, the
State’s educational financing system fails to provide the
necessary funding to the urban school beoards.

69. In light of the student needs and constraints on local
funding described above, the State is not providing sufficient
funding for the maintenance of an adequate education system in
the urban school districts.

70. The State’s failure to implement an educational funding
system that takes into account the high cost of educating all
students in the urban districts, the additional cost of providing
an adeguate education to the many students with extra educational
needs in the urban.districts, and the limitations arising fronm
"municipal overburden" in the counties where the urban school
districts are located, is inequitable, irrational, arbitrary and

capricious, in violation of the North Carolina Constitution and
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State law., In addition, the State’s singling out of certain
districts to receive supplemental funds, while failing to
recognize comparable if not greater needs in the urban school
districts, is inequitable, irrational, arbitrary and capricious,

in violation of the North Carolina Constitution and state law.

CLAIMS FOR RELIEF

Count
Right to an Adequate Education

71. Plaintiff-Intervenors adopt and incorporate herein the
above paragraphs 1 through 70.

72. Articles I and IX of the North Carolina Constitution
impose upon the defendants a duty to provide an adequate
education to all students in North Carolina.

73. Defendants have failed to fulfill their duty to provide
an adequate educatioq to all students in the urban scheol
districts.

74. Defendants have failed to provide the urban school
boards with the resources necessary to provide all of their
students with an adequate education.

75. As a result of defendants’ violations of their
constitutional duty, the individual intervenors have been denied
access to an adeguate public school education and have otherwise

been injured as alleged above.
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76. As a further result of defendants’ violations of their
constitutional duty, the urban school boards also have been
injured. The State has delegated to the urban school boards the
responsibility to provide all of their students with a
constitutionally adequate education, yet the State has not
provided the urban school boards with the resources necessary to

ful£ill that responsibility.

77. Plaintiffs-Intervenors adopt and incorporate herein the
above paragraphs 1 through 76.

78. Articles I and IX of the North Carolina Constitution
mandate that the State establish a general and uniform system of
public schools wherein equal opportunities are provided for all
students.

79. The State’s education system does not meet this
constitutional mandate, inasmuch as a student’s ability to
receive an adequate education depends on capricious
circumstances, including where the student lives.

80. The State’s educational financing system fails properly
to take account of the significant differences in the educational
and resource needs of students and school districts throughout
the State.

81l. The State’s supplemental funding scheme irrationally

discriminates against school districts not defined as "low
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wealth" or "“small® and against the students and‘communities
served by those districts.

82. The State’s public education system, including its
educational funding system, is inadequate, inequitable,
irrational, arbitrary and capricious, and not general and
uniform, in violation of the North Carolina Constitution.

83. As a result of defendants’ violations of their
constitutional duty, the individual intervenors have been denied
access to a general and uniform system of public education in
which equal opportunities are provided.

84. As a further result of defendants’ violations of their
constitutional duty, the urban school hoards also havelbeen
injured. The State has delegated to the urban schoocl boards the
responsibility to provide all of their students with equal
educational opportunities in compliance with the Constitution,
yet the State has not established a general and uniform system
nor provided the urban school boards with the resources necessary

to fulfill their delegated responsibility.

Count IIX

otect the Laws

85. Plaintiff-Intervenors adopt and incorporate herein the
above paragraphs 1 through’ 84.
86. The individual intervenors have a fundamental right to

an adequate education.
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87. Article I, section 19 of the North Carolina
Constitution entitles the individual intervenors to equal
protection of the laws.

88. Because all North Carolina students have a fundamental

right to an adeguate education, the State cannot deny an adequate

education to some students, or fail to provide for an adequate
educational system in one or more subdivisions of the State.

89. Under the State’s public educatien system, including
the system for financing public education, whether a student
receives an adequate education depends on capricious
circumstances, including where the student lives.

90. Students who live in or near poverty, as well as
students with other extra educational needs, are as entitled to
receive and are as capable of benefiting from an adequate
education as other students in the State. .

91. The State’s supplemental funding scheme irrationally
discriminates against school districts not defined as "low
wealth" or "small" and against the students and communities

served by those districts,

82. No compelling or even rational reason exists to justify

defendants’ failure to provide an adequate education to all
students in the urban school districts.

93. The State has denied equal protection of the laws to
the individual intervenors by operating a public education
system, including a system for financing public education, that

does not provide, and does not ensure that the urban school
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boards can provide, an adequate education to all students in the
urban school districts.

94. As a result of defendants’ violations of their
constitutional duty, the individual intervenors have been denied
access to an adequate public schoel education and to equal
protection of the laws, and have otherwise been injured as

alleged above.

95. Plaintiff-Intervenors adopt and incorporate herein the
above paragraphs 1 through 94. .

96; The individual intervenors have a fundamental right to
an adequate education.

97. The individual intervenors are entitled to due process
of law under the law of the land clause of Article I, section 19
of the North Carolina Constitution.

98. The individual intexrvenors have a justifiable
expectation, protected by the law of the land clause, that they
will have access to an adequate public school education.

99. The State has denied due process of law to the
individual intervenors by operating a public education systen,
including a system for financing public¢ education, that does not
provide, and does not ensure that the urban school boards can
provide, an adequate education to all students in the urban

scheool districts.
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100. As a result of defendants’ actions, the individual
intervenors have been denied access to an adequate public school
education and to due process of law, and have otherwise been

injured as alleged above.

Count V
Rights Under the North Carolina General Statutes, Chaptexr 113C

101. Plaintiffs-Intervenors adopt and incorporate herein
the above paragraphs 1 through 100.

" 102. Chapter 115C of the General Statutes affirms the right
of the individual intervenors to have access to an adequate
education.

103. North Carolina General Statutes section 115C-1
mandates that the State provide all students with a "general and
uniform system of free public schools ... throughout Fhe State,
wherein equal opportunities shall be provided for all students."

104. Section 115C-81(al) mandates that the State establish
and operate a system that "provide[s] every student in the State
equal access to a Basic Education Program."

105. Section 115C-408(b) mandates that the State "assure
that the necessary resources are provided ... from State revenue
sources [for] the instructional expenses for current operations
of the public school system as defined in the standard course of
study.™

106. The State has delegated to local boards of education

the responsibility, among others, "to provide adequate school
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systems within their respective local schocl administrative units
as directed by law.® N.C. Gen. Stat. § 115C-47(1).

107. By failing to provide the resocurces necessary to allow
the individual intervenors to have access to Yadequate school
systems" that provide them with a "Basic Education Program" and
"equal educational opportunities," the defendants have violated
the above statutory provisions.

108. As a result of defendantsg’ viclations of their
statutory obligations, the individual intervenors have been
denied access to an adequate public school education and to equal
educational opportunities, and have otherwise been injured as
alleged above.

109. As a further result of defendants’ violations of their
statutory obligations, the urban school boards also have been
injured. The State has delegated to the urban school boards the
responsibility to provide all of their students with
constitutionally adequate educations that meet the requirements
of the BEP and other State standards, yet the State has not
provided the urban school boards with sufficient resources to

fulfill that responsibility.
PRAY (0] ELIEF

WHEREFORE, Plaintiff-Intervenors respectfully request that

the Court:
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1. Declare that all public school students throughout North
Carolina have a right, pursuant to Articles I and 1IX of the North
Carolina Constitution and the various State statutes and
regulations regarding public education, to an adequate education;

2. Declare that Articles I and IX of the North Carolina
Constitution and the varicus State statutes and regulations
regarding public education require the State to provide for an
adequate system of public schools in every area and subdivision
of the State;

"3. Declare that the State has failed to fulfill its duty
to establish a general and uniform system of free public schools
wherein all students are provided with equal educational
opportunities;

4. Declare that the State has failed to fulfill its duty
to provide an adequate system of public schools in the urban
school districts;

5. Declare that the State has viclated and is violating the
individual intervenors’ right to an adequate public school
education, right to equal protection of the laws, and right to
due process of law as guaranteed by the North Carolina
Constitution;

6. Order defendants to take all steps necessary to provide
to the urban school boards funds necessary to provide their
students with an adequate‘education;

7. Retain jurisdiction over this case to monitor and ensure
full compliance with the injunctive provisions of the Court’s

‘decree;
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8. Award Plaintiff-Intervenors their attorneys’ fees and
reascnable costzs to the extent permitted by law; and

9. Grant other relief to the Plaintiff-Intervenors as this
Court may deem proper.

Respectfully submitted, this the ]‘-}"3_ day of DCF'oB&L,

=T
I A

Richard W lis ]
Gary R. rt

"Matthew W. Sawchak

Paul K. Sun, Jr.

1994.

SMITH HELMS MULLISS & MOORE, L.L.P.
316 West Edenton Street

Post Office Box 27525 _
Raleigh, North Carolina 27611
Telephone: (919} 755-8700

At 22>y
AV

Allen R. Snyder
Kevin J. Lanigan
Paul A. Minorini

HOGAN & HARTSON, L.L.P.
555 13th Street, N.W.
Washington, D.C. 20004
Telephone: (202) 637-5600
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I hereby cértify that the foregoing Intervening Complaint
was served this date on the parties to this action by depositing
a copy thereof in the United States Mail, first class, postage
prepaid, addressed to the following:

Robert W. Spearman

Parker, Poe, Adams & Bernstein, L.L.P.
One Exchange Plaza’ il

Post Office Box 389 ° .
Raleigh, North Carolina 27602-0389
Attorneys for Plaintiffs T

Edwin W. Speas, Jr.

senior Deputy Attorney General

2 East Morgan Street

Post Office Box 629

Raleigh, North Carolina 27602-0629

This the 14th day of October, 1994.

A

N\

Gary ?ilsfvert : R
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STATE OF NORTH CAROLINA R IN THE GENERAL COURT OF JUSTICE
R S ¥ - SUPERIOR COURT DIVISION
COUNTY OF HALIFAX ... .. ~ i 94 CVS 520
GO0 -2 0 919
AT AR CUlniYL0.SA

KATHLEEN M. LEANDRO, ef al.; )
Plaintiftd M —-

)
and - ) MOTION TO DISMISS
) . 'AMENDED COMPLAINT AND
CASSANDRA INGRAM, et.al.; ) INTERVENING COMPLAINT
Plaintiff-Intervenors, ) [N.C.R. CIV. P., Rule 12(b)]
)
v. )
)

STATE OF NORTH CAROLINA, et al.;
Defendants.

Defendants move the Court pursuant to Rule 12(b)(1), (2) and (6) of the Rules of Civil
Procedure to dismiss this action on the grounds:

1. The Court lacks jurisdiction over thel subject matter of the Amended Complaint
and Intervening Complaint in that the issues raised are not justiciable, there is no existing
controversy and plaintiffs and plaintiff-intervenors lack standing to assert the claims presented;

2. The Court lacks jurisdiction over the person of the defendénts, or over the subject
matter, or both, as to any claim for relief stated in the Amended Complaint or Intervening
Complaint, and specifically, with respect to any claim for relief under the North Carolina
Constitution or under the General Statutes of North Carolina on the grounds of sovereign
immunity; and

3. The plaintiffs and plaintiff-intervenors have failed to state a claim upon which

relief can be granted. . -
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Additionally, defendant State Board of Education moves the Court-pursuant to Rule
12(b)(3) of the Rules of Civil Procedure for the removal of this action fo‘r improper venue, in
that the Board is made up of public officers, that this action arises from official acts done or to -
be done b& tﬁe State Board, and that the State Board maintains its principal office in Raleigh,
North Carolina. Therefore, pursuant to N.C.G.S. §' 1-77(2), the only county of proper venue
is Wake County. |

Respectfully submitted, this the Vs day of Nov&nber, 1994,

MICHAEL F. EASLEY
Atorney General

R ) O~
Edwin M. Speas, Jr.
Senior Deputy Attorney General

. Ronald M. Marquette
Special Deputy Attorney General

awﬁgﬁm&,,

Tiare B, Smiley
Special Deputy Attorney General

N. C. Department of Justice

P.O. Box 629

Raleigh, North Carolina 27602-0629
(919) 733-3786

ATTORNEYS FOR DEFENDANTS
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3
CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has this day served copies of the foregoing
Motion to Dismiss Amended Complaint and Intervening Coniplaint upon counsel for the
 plaintiffs and intervenors as indicated below by depositing said copies in the United States mail,

postage prépaid, addressed as follows:

COUNSEL FOR PLAINTIFES: COUNSEL FOR INTERVENORS:
Robert W, Spearman : Richard W, Ellis

Robert H. Tiller Gary R. Covert

Jim Wade Goodman Matthew W. Sawchak

Parker, Poe, Adams & Bernstein L.L.P. Paul K. Sun, Jr.

One Exchange Plaza Smith Helms Mulliss & Moore, L.L.P.
Post Office Box 389 . 316 W. Edenton Street

Raleigh, Norih Carolina 27602 Post Office Box 27525

Raleigh, North Carolina 27611
H. Lawrence Armstrong, Jr.

Hux, Livermon & Armstrong Allen R. Snyder
114 Whitfield Street : Kevin J. Lanigan
Post Office Box 217 Paul A. Minorini s

Enfield, North Carolina 27823 Hogan & Hartson, L.L.P. |

555 13th Street, N.W.
Washington, DC 20004

This the |3~ day of November, 1994,

Ronald M. Marquette
Special Deputy Attorney General

LEANDRO\MOTION.DIS
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e f CHLEF JUSTICE OF THE SUPREME COURT.‘ o
o OF THE
STATE OF NORTH CAROLINA

| 1*}*?f AT 5 Tatg Btgt

OR.DER

Re:  Kathieen M. Leandro, etc., et gls, Plaintiffs
and Cassandra Ingram étc., et als, Plaintiff-Intervenars
¥ : _
State of. Norzﬁ Carolma
and The State Board of Education, Deﬁndanrs

Halifax Cmmfy File Number: 94-CV8-520

To The Honorable Richard B. A!Ls'brook one of the Senior Refrzdar Res:dent Judge.r of rhe Su_pertor Court
of North Carolina, Greering: o

AS Chzef Jusnce of t}ze Supreme Cou'rt of Norrh C’arolma. by vzr:ue of awhomy vesred in me by the
N Communon of Norfh (, rolma, and' in accardance wth zhe laws of Norrh Caroima rhe ru?es of the Supreme
- Court and, specifically, Rule 2.1 of the Generdl Rules of Pracuce ﬂ:r ?he Supenor and Dz.r!rrcr Cour:s I
hereby. designore. the above-styled case(s). as .exceptional. - T?zereﬁare I hereby asszgn The Honombie E.
M aurzce Bras weli one o f rhe Recalled Emergenc_v Special Judges of the Superior Courr of North Caroling,
o hold mch sessions of cowrt as may be set and 10 atrend to such m-chambers marrers and o:her busmess as

may be necessary and proper Sfor zhe orderly drsposzrron of rhe case(s) unrzl orherwase ardered

In Wzmess W?zereof I have hereunio .ngned my name as Chzef Juszzca af the Supreme Court of North
- Carolingon this day, January 5, 1995, ST NIRRT A

Chll, ofwe Scomeid
Ty Camcis

A )é indarulvl ANy 2 O Gl Aatide ;

of Lhe Sugroms Caan o/ e Caraulnd
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FILED : |
STATE QF NORTH CAROLINA : IN THE GENERAL COURT OF JUSTICE
9347119 Al 534 SUPERIOR COURT DIVISION
ey e D - 94 CVS 520
T B L s

o fh

KATHLEEN M. LEANDRO, et al.;

COUNTY OF HALIFAX

Plaintiffs,

and
ORDER TO
TRANSFER VENUE

)

CASS_ANDRA INGRAM, et al.,
Plaintiff-Intervenors,
V.

STATE OF NORTH CAROLINA, et al.;

et N Nt St el e Nl Nt v gt Nt Nl Ngat st mat

Deéfendants.

This cause was heard by the undersigned on motion of &eféndan'té Stéte of Noith Carolina
atid State Board of Education to remove for improper venue as 4 matter of tight pursuant to
N.C. Gen. Stat. § 1-77. Upon review of the record and arguments of cotnsel, it appeats to the
Couirt that the State Board of Education is entitled to have this cdse moved to Wake County and
that the motion should be allowed. |

IT IS THEREFORE ORDERED that this action be transferred to Wake County.

THE CLERK IS HEREBY DIRECTED to forward all suit papers to the Clerk of Wake
County. |

This the [ 2 day of January, 1995.

fé’w@W

E. Maurice Braswell
Superior Court Judge Presiding

g:\wp5i\splitteandrolorder.ven
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STATE OF NORTH CAROLINA FU.EI} THE GENERAL COURT OF JUSTICE
65 13y 10 fit o SUPERIOR COURT DIVISION
COUNTY OF HALIFAX SO E s R 94 CVS 520
TR .
KATHLEEN M. LEANDRO, ef al.;itY . -) - - I
)
Plaintiffs, )
' )
and )
: )
CASSANDRA INGRAM, et al., )
)
Plaintiff-Intervenors, )
)
v. )
)
STATE OF NORTH CAROLINA, et al.; )
)
Defendants. )

CERTIFICATE OF SERVICE
Rule 58 N.C. R. Civ. P.

1 hereby certify that I have this day served a copy of this Certificate of Service and of
the Ordet to Transfer Venue signed by E. Maurice Braswell, Supetior Court Judge Presiding,
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Washington, D.C. 27611

This the 18th day of January, 1995.

MICHAEL F. EASLEY
Attorney General
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C-Tiare B. Smiley
Special Deputy Attorney Genera
State Bar No. 7719

North Carolina Department of Justice
P.O. Box 629

Rateigh, North Carolina 27602-0629
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STATE OF NORTH CAROLINA--~ _| 7;; o: 51N THE GENERAL COURT OF JUSTICE
S ~~' SUPERIOR COURT DIVISION
COUNTY OF HALIFAX  {i: 5.0 .00 . 2t 94 CVS 520
KATHLEEN M. LEANDRO, éfal.; —n -
Plaintiffs,
and
CASSANDRA INGRAM, et al.,
Plaintiff-Intervenors, ORDER DENYING
v. MOTIONS TO DISMISS

STATE OF NORTH CAROLINA and STATE BOARD
OF EDUCATION,

R e e A

Defendants.

This cause was heﬁrd before the undersigned Judge presiding in special s;ession on January
9 and 10, 1995 in Halifax County Superior Court on motions of defendants State of North Carélina
and State Board of Education pursuant to G.S. § 1A-1, Rule 12 (b) (1), (2) and (6), to dismiss this
action on the grounds that the Court lacks jurisdiction in that the issues raised are not justiciable and
that the plaintiffs and the plaintiff-intervenors fack standing; that the Court lacks jurisdiction over
the subject matter of the Amended Complaint and the Intervening Complaint as well as over the
person of the defendants; and that the plaintiffs and the plaintiff-intervenors have failed to state a
claim upon which relief can be granted. After considering the bﬁef§ and arguments of counsel, it
appears to the Court that the motions should be denied.

IT IS THEREFORE ORDERED that the motions to dismiss, pursuant to Rule 12 (b) (1), (2)
and (6), are hereby denied and that the defendants shail have up to and including the 9th day of
February, 1995 to serve and file answers and other responsive pleadings.

This the 2 {;; day of January, 1995.

E. Maurice Braswell
Superior Court Judge Presiding
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing Order Denying Motions to Dismiss
has been served this day upon counsel for the defendants by depositing said copy in the United
States mail, postage prepaid, addressed as follows:

Edwin M. Speas, Jr.

Senior Deputy Attorney General
North Carolina Depariment of Justice
2 East Morgan Street

Post Office Box 629

Raleigh, North Carolina 27602-0629

Richard W. Ellis

Smith, Helms, Mulliss & Moore
316 West Edenton Street

Post Office Box 27525

Raleigh, N.C. 27611

This the 1st day of February, 1995,

BY: Q.( (0 4‘3&\_\

Robert H. Tiller

N.C. State Bar No. 17219

Parker, Poe, Adams & Bernstein L.L.P.
One Exchange Plaza

Post Office Box 389

Raleigh, North Carolina 27602-0389
919-828-0564

Telefacsimile No. 919-834-4564

Attorney for Plaintiffs

CER/16146-1
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' STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

. SUPERIOR COURT I})IV!}SION}_\_
COUNTY OF WAKE 95 CVS 115|8 \ L
! TR
| o P
KATHLEEN M. LEANDRO, el a[., : ?;f (Ny] e
Plaintiffs, : —r ‘1 :—%
I
l !’1 h

and
CASSANDRA INGRAM, et al., ANSWER TO AMENDED COMPLAINT
Plaintiff-Intervenors,

V.

STATE OF NORTH CAROLINA, et al.,

Defendiants.

Defendants, for their Answer to the Amended Complaint, allege:
FIRST DEFENSE

The Amended Complaint contains statutory claims over which the court lacks subject
matter jurisdiction because they are barred by sovereign immunity.

SECOND DEFENSE

. In the alternative, the court lacks personal jurisdiction over the defendants as to the
statutory claims because of sovereign immunity.

THIRD DEFENSE
The claims relating to a right to edﬁcational adequacy are nonjusticiable.
FOURTH DEFENSE
The plaintiff school boards lack the power to sue the defendants.
FIFTH DEFENSE .

The plaintiffs lack standing to pursue the claims asserted in the Amended Complaint.
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SIXTH DEFENSE

Plaintiffs statutory claims are not ripe for adjudication, there being a failure of the
condition precedent explicit in the Basic Education Program that it not be fully funded yet.

SEVENTH DEFENSE
Plaintiffs fail to state a claim upon which relief can be granted.
EIGHTH DEFENSE

Responding to the factual averments of the Amended Complaint, except for any contained
in the matters attached thereto as Exhibits, to which no response is required, defendants say:

1. Paragraph 1 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 1 are not admitted herein, they are denied.

o2 The averments of paragraph 2 of the Amended Complaint are admitted on
information and belief.

3. The averments of paragraph 3 of the Amended Complaint are admitted on
information and belief. :

4. The averments of paragraph 4 of the Amended Complaint are admitted on
information and belief,

5. The averments of paragraph 5 of the Amended Complaint are admitted on
information and belief.

6. The averments of paragraph 6 of the Amended Complaint are admitted on
information and belief.

7. - The averments of paragraph 7 of the Amended Coinplaint are admitted on
information and belief.

8.  The averments of paragraph 8 of the Amended Complaint are admitted on
information and belief. -

9, The averments of paragraph 9 of the Amended Complaint are admitted on
information and belief. '
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10.  The averments of paragraph 10 of the Amended Complaint are admitted on
information and belief.

11.  The averments of paragraph 11 of the Amended Complaint are admisted on
information and belief. _ '

12.  Admitted.
13, Admitted.
14.  Admitted.
15.  Admitted.
16.  Admitted.

17.  Paragraph 17 of the Amended Complaint does not contain averments of fact to
which a response is required. However, defendants deny that plaintiff school boards have
authority to bring this action. To the extent any further response is required, defendants state
that the Constitution and the statutes of North Carolina speak for themselves, and to the extent
the averments of paragraph 17 are not admitted herein, they are denied.

18.  Paragraph 18 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 18 are not admitted herein, they are denied.

19.  Paragraph 19 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendarits state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 19 are not admitted herein, they are denied.

20.  Paragraph 20 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 20 are not admitted herein, they are denied.

21.  Denied.
22.  Denied as to Halifax County.

23.  Paragraph 23 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
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Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 23 are not admitted herein, they are denied.

24.  Paragraph 24 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 24 are not admitted herein, they are denied. '

25.  Paragraph 25 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 25 are not admitted heretn, they are denied.

26.  Paragraph 26 of the Amended Complaint does not contain averments of fact to
~ which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 26 are not admitted herein, they are denied.

27, Admitted,

28.  Paragraph 28 of the Amended Complaint does not contain averments of fact to
which a response is required. - To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 28 are not admitted herein, they are denied.

26.  Paragraph 29 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
. averments of paragraph 29 are not admitted herein, they are denied.

30.  Paragraph 30 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any respouse is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 30 are not admitted herein, they are denied.

31. . Paragraph 31 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 31 are not admitted herein, they are denied. -

32.  Paragraph 32 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 32 are not admitted herein, they are denied.
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. 33.  Paragraph 33 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statufes of North Carolina speak for themselves, and to the extent the
averments of paragraph 33 are not admitted herein, they are denied.

34,  Paragraph 34 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 34 are not admitted herein, they are denied.

35.  Paragraph 35 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 35 are not admitted herein, they are denied.

36.  Paragraph 36 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any respense is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 36 are not admitted herein, they are denied.

37.  Paragraph 37 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the exient the
-averments of paragraph 37 are not admitted herein, they are denied.

38.  Paragraph 38 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 38 are not admitted herein, they are denied.

39.  The document referenced in paragraph 39 of the Amended Complaint speaks for
itself. To the extent the averments of paragraph 39 are not admitted herein, they are denied.

40. - Denied.

41.  Except for the third sentence, the averments of paragraph 41 of the Amended
Complaint are admitted. As to that sentence, defendants admit that boards of county
commissioners in North Carolina function as instrumentalities of the State. To the extent the
averments of paragraph 41 are not admitted herein, they are denied.

42.  Defendants admit that since the 1930s the General Assembly has funded a large
part of the cost of the instructional programs in the public schools from the State’s treasury.
Except for the first sentence, paragraph 42 of the Amended Complaint does not contain
averments of fact to which a response is required. To the extent any further response is
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required, defendants state that the statutes of North Carolina speak for themselves, and to the
extent the averments of paragraph 42 are not admitted herein, they are denied.

43.  Defendants admit that the General Assembly’s goal for State funding for the BEP
has been extended from 1993 to 1995 and that a portion of the BEP is currently not funded by
State appropriations. To the extent the averments of paragraph 43 of the Amended Complaint
are not admitted herein, they are denjed. '

44,  Defendants admit that the General Assembly’s goal for State funding for the BEP
has been extended to 1995 and that a portion of the BEP is currently not funded by State
appropriations. Defendants also state that Selected Financial Data 1992-93 speaks for itself.
To the extent the averments of paragraph 44 of the Amended Complaint are not admitted herein,
they are denied.

45.  Defendants admit that, pursuant to Article IX, Section 2(2) of the North Carolina
Constitution, the General Assembly has assigned to units of local government some responsibility
for the financial support of the public schools. Defendants also state that the General Statutes
speak for themselves. To the extent the averments of paragraph 45 of the Amended Complaint
are not admitted herein, they are denied.

46. Defendants admit that the counties of North Carolina have different property tax
bases and that property taxes constitute a source of county revenues, which, in.conjunction with
other revenues, aré spent on the public schools and other things. Defendants also state that
Department of Revenue figures speak for themselves. To the extent the averments of paragraph
46 of the Amended Complaint are not admitted herein, they are denied.

47.  Defendants admit that the counties of North Carolina have different per capita
incomes and that the per capita incomes of the counties in which plaintiffs reside were below
the state average according to 1990 census figures. To the extent the averments of paragraph
47 of the Amended Complaint are not admitted herein, they are denied.

48.  Defendants admit that the revenue available to local governments is used to
provide education and other services, and that counties are required to pay a part of the non-
federal share of AFDC. To the extent the averments of paragraph 48 of the Amended
Complaint are not admitted herein, they are denied.

49. . Defendants admit that the boards of county commissioners responsible for
providing funding for plaintiff school boards do not provide as much local funding per student
as do some other boards. To the extent the averments of paragraph 49 of the Amended
Complaint are not admitted herein, they are denied.

50. Defendants admit that the boards of county commissioners responsible for
providing funding for plaintiff school boards do not provide as much local funding per student
as do some other boards. Defendants also state that Selected Financial Data 1992-93 speaks for
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itself. To the extent the averments of paragraph 50 of the Amended Complaint are not admitted
herein, they are denied.

51. Defendants admit that local school systems in North Carolina are not provided
identical funds by their boards of county commissioners, and that as defined in paragraph 51 of
the Amended Complaint the tax effort of the counties in which plaintiffs reside exceeds the effort
of some other counties. To the extent the averments of paragraph 51 of the Amended Complaint
are not admitted herein, they are denied.

52.  Defendants admit that most education funds appropriated by the General Assembly
are distributed according to allotment formulas that are typically based on the number of pupils
and not on variations in wealth, and that this practice differs from that used by some other
states. To the extent the averments of paragraph 52 of the Amended Complaint are not admitted
herein, they are denied.

53.  Defendants admit that beginning in 1991 the General Assembly enacted the low-
wealth supplemental funding program to provide additional funds for certain low-wealth
counties. Defendants also state that the statutes of North Carolina speak for themselves. To the

extent the averments of paragraph 53 of the Amended Complaint are not admitted herein, they
are denied.

54. - Defendants admit that Robeson, Halifax, Hoke, Vance and Cumberland Counties
receive funds under the low-wealth supplemental funding program, that the formula used for
funding was revised in 1992 and that the supplemental funds provided are not sufficient to bring
all school districts up to the state average for-local support. Defendants also state that the
statutes of North Carolina speak for themselves. To the extent the averments of paragraph 54
of the Amended Complaint are not admitted herein, they are denied.

55. Defendants admit that the amount of low-wealth supplemental funds provided to
plaintiff school boards does not eliminate the gap between their spending per student and that
of some other school boards, and that a fully-funded low-wealth supplemental funding program
would not necessarily eliminate all funding differences among local school systems. Defendants
also state that Selected Financial Data 1092-93 speaks for itself. To the extent the averments
of paragraph 55 of the Amended Complaint are not admitted herein, they are denied.

56.  Defendants admit that local governments provide much of the funding for school
facilities and other capital expenses. Defendants also admit that Superintendent Etheridge
announced that local school districts reported in 1993 that they were in need of $5.6 billion for
school facilities and that he has expressed his opinion about school facilities needs on a number
of occasions. However, defendants are without knowledge or information sufficient to form.a
belief as to the accuracy of remarks attributed to Superintendent Etheridge that are alleged in
conclusory and incomplete form; therefore, the last two sentences of paragraph 56 are denied.
Defendants also state that the General Statutes and Selected Financial Data 1992-93 speak for
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themselves. To the extent the averments of paragraph 56 of the Amended Complamt are not
admitted herein, they are denied.

57.  Defendants admit the averments of the first two sentences of paragraph 57 of the
Amended Complaint. Defendants also admit that in 1993 the plaintiff districts reported to the
- State Department of Public Instruction that the estimated cost of facilities said to be needed by
plaintiff districts was more than $280 million. To the extent the averments of paragraph 57 of
the Amended Complaint are not admitted herein, they are denied.

58.  Denied.

59.  Defendants state that the BEP speaks for itself. To the extent the averments of
paragraph 59 of the Amended Complaint are not admitted herein, they are denied.

60.  Defendants admit that the BEP is not yet either fully funded or implemented. To
the extent the averments of paragraph 60 of the Amended Complaint are not admitted herein,
they are denied.

61.  Defendants state that the BEP speaks for itself. Defendants admit on information
and belief that some of the courses listed in paragraph 61 of the Amended Complaint are
available to some students in North Carolina public schools and that some of those courses are
important to some students who seek to attend college. To the extent the averments of
paragraph 61 of the Amended Complaint are not admitted herein, they are denied.

62. Deniad.

63.  Defendants admit on information and belief that plaintiff districts have facility
needs and that some teachers in some schools in plaintiff districts from time to time conduct
some classes in places other than traditional classrooms. To the extent the averments of
paragraph 63 of the Amended Complaint are not admitted herein, they are denied.

64.  Defendants admit on information and belief that some schools in plaintiff districts
are old, that schools from time to time are in need of maintenance to deal with things such as
peeling paint, cracked plaster and rusting exposed pipes, and that some schools are dimmer and
noisier than they would be with better lighting and acoustics. To the extent the averments of
paragraph 64 of the Amended Complaint are not admitted herein, they are dented.

65. Defendants admit on information and belief that some older schools have
imperfect heating and air conditioning systems, waste disposal problems and leaking roofs, and
that it is expensive to operate schools because of the cost of maintenance and utilities, among
other things. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the remaining averments of paragraph 65 of the Amended Complaint, and therefore
they are denied.
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66. Defendants are without knowledge or information sufficient to form a belief as

to the truth of the averments of paragraph 66 of the Amended Complaint, and therefore they
are denied.

67.  Defendants state that the BEP speaks for itself. Defendants are without knowledge
or information sufficient to form a belief as to the truth of the remaining averments of paragraph
67 of the Amended Complaint, and therefore they are denied.

68.  Defendants admit that some older schools have infrastructure problems related to
electrical and other support systems which pose obstacles to improving the availability of
computer technology. Defendants state that the BEP speaks for itself. Defendants are without
knowledge or information sufficient to form a belief as to the truth of the remaining averments
of paragraph 68 of the Amended Complaint, and therefore they are denied.

69. Defendants state that the BEP speaks for itself. To the extent the averments of
paragraph 69 of the Amended Complaint are not admitted herein, they are denied.

70. Defendants admit that teachers are important in provxdmz schoolchildren with
educatxonal opportunities and that school districts sometimes are in competition with each other
for teachers seeking employment. To the extent the averments of paragraph 7¢ of the Amended
Complaint are not admitted herein, they are denied.

71. Defendants admit that school districts offer monetary supplements to teachers and
that the amount of the supplements varies among districts. To the extent the averments of
paragraph 71 of the Amended Complaint are not admitted herein, they are denied.

72.  Defendants admit the averments of the first sentence of paragraph 72 of the
Amended Complaint. Defendants also state that the Statistical Profile 1993 speaks for itself,
Defendants are without knowledge or information sufficient to form a belief as to the remaining
averments of paragraph 72 of the Amended Complaint, and therefore they are denied.

73.  Defendants are without knowledge or information sufficient to form a belief as

to the truth of the averments of paragraph 73 of the Amended Complaint, and therefore they are
denied.

74.  Defendants admit that some children in plaintiff districts live in poverty.
Defendants admit that some children, including some who live in poverty, have "special needs.”
To the extent the averments of paragraph 74 of the Amended Complaint are not admitted herein,
they are denied.

75.  Defendants admit that the Halifax, Hoke, Robeson and Vance County school
systems were on either low performing or warning status for 1991, 1992 and 1993 based on
State accreditation standards, student performance and dropout rates. Defendants also state that
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the General Statutes speak for themselves. To the extent the averments of paragraph 75 of the
Amended Complaint are not admitted herein, they are denied.-

76.  Defendants state that the 1993 Report Card Administrative Supplement speaks fof
itself. To the extent the averments of paragraph 76 of the Amended Complaint are not admitted
herein, théy are denied.

77.  Defendants state that the 1993 Report Card speaks for itself. To the extent the
averments of paragraph 77 of the Amended Complaint are not admitted herein, they are denied.

78.  Defendants state that studies by the University of North Carolina speak for
themselves. To the extent the averments of paragraph 78 of the Amended Complaint are not
admitted berein, they are denied.

79.  Defendants state that U.N.C. reports speak for themselves. To the extent the
averments of paragraph 79 of the Amended Complaint are not admitted herein, they are denied.

80.  Defendants state that U.N.C. reports speak for themselves. To the extent the
averments of paragraph 80 of the Amended Complaint are not admitted herein, they are denied.

81.  Defendants admit that the cycle of poverty entails enormous losses in dollars and
human potential to the State and its citizens, and that some students in plaintiff districts have a
prospect for higher education, for obtaining satisfying employment and for providing well for
themselves and their families less than that of some other students in their districts. Defendants
also admit that some students in plaintiff districts face the risks of unemployment, welfare
dependency, drug and alcohol addiction, violence-and imprisonment more so than others. To the

extent the averments of paragraph 81 of the Amended Complaint are not admitted herein, they
are denied.

82. Defendants incorporate by reference their responses to paragraphs 1 through 81
of the Amended Complaint.

83.  Denied.

84.  Denied.

85.  Defendants admit that the General Assembly has not reached its goal of having
the BEP fully funded and that the time for meeting that goal has not passed. To the extent the
averments of paragraph 84 of the Amended Complaint are not admitted herein, they are denied.

86. Denied.

87. Denied.
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88.  Defendants incorporate by reference their responses to paragraphs 1 through 87
of the Amended Complaint.

89.  Paragraph 89 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution of North Carolina speaks for itself, and to the extent the averments of paragraph
89 are not admitted herein, they are denied,

00. Admiited.

91.  Denied.

92, Denied.
93, Denied.
94,  Denied.

95.  Defendants incorporate by reference their responses to paragraphs 1 through 94
of the Amended Complaint.

96. Paraoraph 96 of the Amended Complaint does not contain averments of fact to
whlch a response is required. To the extent any response is required, defendants state that the
Constitution of North Carolina speaks for itself, and to the extent the averments of paragraph
96 are not admitted herein, they are denied.

97.  Denied.
‘ 98.  Denied.
99. i)enicd.
100. Denied.

101. Defendants incorporate by reference their responses to paragraphs 1 through 100
of the Amended Complaint.

102,  Admitted,
103. Denied.
104. Denied.

105. Denied.
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106. Defendants incorporate by reference their responses to paragraphs 1 through 105
of the Amended Complaint.

107. Paragraph 107 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 107 are not admitted herein, they are denied.

- 108. Paragraph 108 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Genperal Statutes of North Carolina speak for themselves, and to the extent the averments of

- paragraph 108 are not admitted herein, they are denied.

109. Paragraph 109 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 109 are not admitted herein, they are denied.

110. Paragraph 110 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 110 are not admitted herein, they are denied.

111. Paragraph 111 of the Amended Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 111 are not admitted herein, they are denied.

112. Denied.

Wherefore, defendants respectfully urge the court to dismiss the plamuffs Amended
Complaint, or in the alternative, to:

1. Declare that neither the North Carolina Constitution nor any State statute creates
a right to an adequate educatjon in the public schools, greater than the right to attend a free
public school for nine months a year in which equal opportunities are afforded as provided by
Article IX of the Constitution.

2. Declare that the General Assembly has created a general and uniform system of
free public schools wherein students are provided with equal opportunities as provided by Article
IX of the Constitution.

3. Declare that neither the State nor the State Board of Education has deprived any
plaintiff of any right under the North Carolina Constitution or any State statute.
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4, Provide such other and further relief as to the court seems just and proper.
This the 9th day of February, 1995.

MICHAEL F. EASLEY
Attorney General

o)

Edwin M. Speas, Ir.

Senior Deputy Attorney General
State Bar No. 4112

iare B. Smiley J
Special Deputy Attorney General

State Bar No. 7719

J— o —————

Ronald M. Marquette
Special Deputy Attorney General
State Bar No. 5739

North Carolina Department of Justice
P.O. Box 629

Raleigh, North Carolina 27602-0629
(919) 733-3786

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I héteby certify that I have this day served a copy of the foregoing Answer To Amended
Complaint in the above-captioned matter upon all parties by depositing a copy in the Unitéd
: States mail, postage prepaid, addressed as follows: |

Robert W. Spearman

Robert H. Tiller

Jim Wade Goodman

Parker, Poe, Adams & Bernstein L.L.P.
One Exchange Plaza

Post Office Box 389

Raleigh, North Carolina 27602

H. Lawrence Armstrong, Jr.
Hux, Livermon & Armstrong
114 Whitfield Street

Post Office Box 217

Enfield, North Carolina 27823

Richard W. Ellis

Gary R. Govert

Smith, Helms, Mulliss & Moore, L.L.P.
316 West Edenton St.

P.0. Box 27525

Raleigh, North Carolina 27611

Allen R, Snyder

Kevin J. Lanigan

Paul A. Minorini

Hogan & Hartson, L.L.P.
555 13th Street, N.W.
Washington, D.C. 20004

This the 9th day of February, 1995.

@\J\MM(""‘“ T

Ronald M. Marquette
Special Deputy Attorney General
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
' SUPERIOR COURT DIVISION
COUNTY OF WAKE | : 95CVS 1158 . .,
; £ =
KATHLEEN M. LEANDRO, et al., ) oo v
) Lo e T
. Plaintiffs, ) 2
) L0 3
, I
and ; A R
CASSANDRA INGRAM, et al., ) ANSWER TO
) INTERVENING COMPLAINT
Plaintiff-Intervenors, ) :
)
V. )
o)
STATE OF NORTH CAROLINA, er al., )
_ )
Defendants. )

Defendants, for their Answer to the Intervening Complaint, allege:
FIRST DEFENSE

The Intervening Complaint contains statatory claims over which the court lacks subject
matter jurisdiction because they are barred by sovereign immunity.

SECOND DEFENSE

In the alternative, the court lacks personal jurisdiction over the defendants as to the
statutory claims because of sovereign immunity.

THIRD DEFENSE
The claims relating to a right to educational adequacy are nonjusticiable.
FOURTH DEFENSE
The intervening school boards lack the power to sue the defendants.
FIFTH DEFENSE

The intervening school boards lack standing to pursue the claims asserted in the
Intervening Complaint. :
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SIXTH DEFENSE

The plaintiff-intexrvenors’ statutory claims are not ripe for adjudication, there being a
failure of the condition precedent explicit in the Basic Education Program that it not be fully
funded yet.

SEVENTH DEFENSE
The plaintiff-intervenors fail to state a claim upon which relief can be granted.
EIGHTH DEFENSE.
Responding to the factual averments of the Intervening Complaint, defendants say:

1. Paragraph 1 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for. themselves, and to the extent the
averments of paragraph 1 are not admitted herein, they are denied.

2. Defendants admit that educating children is among the most important functions
of a state government, that education facilitates a child in reaching his or her potentia], and that
an educated citizenry facilitates the development of a state’s economy and political institutions,

To the extent the averments of paragraph 2 of the Intervening Complaint are not admitted herein,
they are denied.

3. ' Denied.
4. Denied.
5. Defendants admit that the intervenor school beards have students who receiﬁe

spec1al education services, English-as-a-second-language services and academically gifted

services. To the extent the averments of paragraph 5 of the Intervening Complaint are not
admitted herein, they are denied.

6. Denied.

7. Paragraph 7 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that State
law speaks for itself, and to the extent the averments of paragraph 7 are not admitted herein,
they are denied. -

8. The averments of paragraph 8 of the Intervening Complaint are admitted on
information and belief.
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9. The averments of paragraph 9 of the Intervening Complaint are admitted on
information and belief.

10. The averments of paragraph 10 of the Intervemng Complaint are admitted on
information and belief.

11.  The averments of paragraph 11 of the Intervening Complaint are admitted on
information and belief.

12.  The averments of paragraph 12 of the Intervening Complaint are admitted on
information and belief.

13.  The averments of paragraph 13 of the Intervening Complaint are admitted on
information and belief. .

14. Denied.

15.  Defendants admit the averments of the first sentence of paragraph 15 of the
Intervening Complaint, except the averment that the boards are "corporate bodies.” To the
extent the averments of paragraph 15 are not admitted herein, they are denied.

16.  Paragraph 16 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 16 are not admitted herein, they are denied.

17.  Paragraph 17 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 17 are not admitted herein, they are denied.

18.  Paragraph 18 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, -and to the extent the
averments of paragraph 18 are not admitted herein, they are denied.

19.  Paragraph 19 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the .
averments of paragraph 19 are not admitted herein, they are denied.

20.  Paragraph 20 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
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Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 20 are not admitted herein, they are denied. '

21.  Paragraph 21 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 21 are not admitted herein, they are denied.

22.  Paragraph 22 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 22 are not admitted herein, they are denied.

23.  Paragraph 23 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 23 are not admitted herein, they are denied.

24.  Paragraph 24 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 24 are not admitted herein, they are denied.

25, Admitted.

26.  Defendants admit that the General Assembly has imposed duties on and granted
authority to various State and local agencies and officials to implement a public education system
in North Carolina, and that among them are the Superintendent of Public Instruction and local
boards of education, including the plaintiff-intervenor school boards. To the extent the
averments of paragraph 26 of the Intervening Complaint are not admitted herein, they are
denied.

27.  Paragraph 27 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that State
law and the statutes of North Carolina speak for themselves, and to the extfent the averments of
paragraph 27 are not admitted herein, they are denied.

28.  Paragraph 28 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Basic Education Program ("BEP") and the statutes of North Carolina speak for themselves, and
to the extent the averments of paragraph 28 are not admitted herein, they are denied.
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29. Defendants admit the averments of the first sentence of paragraph 29 of the
Intervening Complaint. To the extent the averments of paragraph 29 are not admitted herein,
they are denied.

30.  Paragraph 30 of the Intervening Complaint does not contain averments of fact to
‘which a response is required. To the extent any response is required, defendants state that State
law speaks for itself, and to the extent the averments of paragraph 30 are not admitted herein,
they are denied.

31.  Defendants admit that the State Board has established standards for educational
performance in the BEP, and has established certain measures of student achieverent as a tool
for evaluating student performance. To the extent the averments of paragraph 31 are not
admitted herein, they are denied. :

32. _ Denied.

33.  Defendants admit that the General Assembly has given local boards of education
certain powers and .duties with respect to the operation of the public schools. Defendants also
state that State law and the statutes of North Carolina speak for themselves. To the extent the

averments of paragraph 33 of the Intervening Complaint are not admitted herein, they are
denied.

34.  Paragraph 34 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that State
law and the statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 34 are not admitted herein, they are denied.

35. Denied.

36.  Paragraph 36 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution and the statutes of North Carolina speak for themselves, and to the extent the
averments of paragraph 36 are not admitted herein, they are denied.

37.  Defendants admit that the intervenor school boards have students who receive
special education services, English-as-a-second-language services and academically gifted
services. To the extent the averments of paragraph 37 of the Intervening Complaint are not
admitted herein, they are denied. '

38.  Denied.

39,  Defendants admit on information and belief that some students in the urban school
districts attend school in trailers or buildings that are old, and that some school facilities are




224

6

overcrowded. To the extent the averments of paragraph 39 of the Intervening Complaint are not
admitted herein, they are denied.

40.  Defendants admit that there has been growth in student population in recent years
in the urban school districts. To the extent the averments of paragraph 40 of the Intervening
Complaint are not admitted herein, they are denied.

41,  Denied.
42.  Denied.

43.  Defendants admit that the State Board of Education, pursuant to G.S. 115C-
174.11(c), has developed end-of-grade tests to be used by local school systems for the purposes
of developing strategies and plans for assisting students in achieving satisfactory academic
progress, that the 1993 standards for classifying student performance on those tests were based
upon the collective judgment of teachers who administered the tests in 1993, and that the tests
are taken by 3rd through 8th grade students in reading and mathematics.. To the extent the

averments of paragraph 43 of the Intervening Complaint are not admitted herein, they are
denied. B

44.  Defendants state that the 1993 Report Card Administrative Supplement speaks for
itself. To the extent the averments of paragraph 44 of the Intervening Complaint are not
admitted herein, they are denied.

45.  Defendants admit that the record of performance of students in the urban school
districts on end-of-grade tests can be ascertained from the "Report Cards" for those districts.

. To the extent the averments of paragraph 45 of the Intervening Complamt are not admitted
herein, they are denied.

46. Defendants admit that the State Board of Education, pursuant to G.S. 115C- -
174.11(c), has developed end-of-course tests to be used by local school systems for the purposes
of developing strategies and plans for assisting students in achieving satisfactory academic
progress, that the 1993 standards for classifying student performance on those tests were based
upon the collective judgment of teachers who administered the tests in 1993, and that the tests
are taken by high school students in science, mathematics, social science and English courses.
To the extent the averments of paragraph 46 of the Intervening Complaint are not admitted
herein, they are dented.

47.  Defendants admit that the record of performance of students in the urban school
districts on end-of-course tests can be ascertained from the "Report Cards" for those districts.
To the extent the averments of paragraph 47 of the Intervening Complaint are not admitted
herein, they are denied.
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48. Defendants admit that the "Report Cards" state the percentage of graduates of
~ school systems who have not completed the courses required for admission to the UNC system.

To the extent the averments of paragraph 48 of the Intervemng Complaint are not admitted
herein, they are demed

49,  Denied.

50.  Deferdants admit that the student populations in the urban school systems are

_ diverse and that students have different needs. Defendants also admit that the intervenor school

“boards have students who receive special education services, English-as-a-second-language
services and academically gifted services. Defendants deny that the urban school boards fack
sufficient resources to serve their student populations. Defendants are without knowledge or
information sufficient to form a belief as to the level of diversity in the student populations of
these systems as compared with other systems or as to their needs, and therefore deny the
remaining averments of paragraph 50 of the Intervening Complaint.

51,  Defendants are without knowledge or information sufficient to form a belief as
to the truth of the averments of paragraph 51 of the Intervening Complaint, and therefore they
are denied.

52.  Defendants admit that all students, including those living in or near poverty, are
capable of learning. Defendants also state that State law speaks for itself. To the extent the

averments of paragraph 52 of the Intervening Complaint-are not admitted herein, they are
denied.

53. Denied.

54.  Defendants are without knowledge or information sufficient to form a belief as

to the truth of the averments of paragraph 54 of the Intervening Complaint, and therefore they
are denied.

55.  Defendants are without knowledge or information sufficient to form a belief as

to the truth of the averments of paragraph 55 of the Intervening Complaint, and therefore they
are denied.

56. Denied.

57.  Defendants are uncertain as to the meaning plaintiffs intend the phrase "special
educational services” to have. Defendants therefore deny the allegations of paragraph 57
because of lack of knowledge and information. If the plaintiffs intend the phrase to refer to
special education services for handicapped students, defendants state that the Report Card
Administrative Supplements are documents which report the number of such students in the
urban school systems, and the documents speak for themselves.
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58.  Defendants state that the provisions of federal and State law speak for themselves.
Defendants are uncertain as to the meaning plaintiffs intend the phrase "special educational
services" to have. Defendants therefore deny the factual averments of paragraph 58 because of
lack of knowledge and information.

59. . Defendants admit that the urban school boards serve a number of severely
handicapped students and other students with high-cost handicapping conditions, but defendants
do not have sufficient knowledge or information upon which to form a belief as to whether the
number of such students they serve is disproportionate. Defendants also admit that there are
instances where the cost of services for a student with a severe handicap may exceed the per-
capita allocation of State and federal funds for that student. Defendants are without sufficient
knowledge or information upon which to form a belief as to the truth of the remaining
allegations of paragraph 59, and therefore they are denied.

60. Defendants deny that any of the urban school boards are currently under court-
ordered desegregation plans. Defendants are without sufficient knowledge or information upon
which to form a belief as to the extent to which the urban school boards incur costs in
connection with efforts they would characterize as voluntary desegregation efforts, and therefore
all remaining allegations in paragraph 60 are also denied.

61.  Defendants are without knowledge or information sufficient to form a belief as
to the truth of the averments of paragraph 61 of the Intervening Complaint, and therefore they
are denied.

62. Defendants deny that the State’s educational financing system fails adequately to
take into account the costs incurred by the urban school boards. Defendants are without
knowledge or information sufficient to form a belief as to the truth of the remaining averments
of paragraph 62 of the Intervening Complaint, and therefore they are denied.

63.  Defendants are without sufficient information and knowledge upon which to form
a belief as to whether each of the counties in which the urban school systems is located faces
"serious problems that urgently require high-cost government assistance” or as to whether the
problems of "poverty” etc. are "typically associated with urban environments." The averments
of paragraph 63 are therefore denied.

64.  As regards the first sentence of paragraph 64 of the Intervening Complaint,
defendants admit that the phrase "municipal overburden® is sometimes used in regard to the cost
of municipal services in urban areas. The second sentence is denied, and to the extent the
remaining averments of paragraph 64 are not admitted herein, they are also denied.

65. Denied.

66. Admitted.




67.
68.
69.
70.

71.
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Admitted,
Denied.
Denied.

Denied.

Defendants incorporate by reference their responses to paragraphs 1 through 70

of the Intervening Complaint.

72,
73.
74.
75.
76.

71.

Denied.
Denied.
Denied.
Denied.
Denied.

Defendants incorporate by reference their responses to paragraphs 1 through 76

of the Intervening Complaint.

78.

Paragraph 78 of the Intervening Complaint does not contain averments of fact to

which a response is required. To the extent any response is required, defendants state that the
Constitution of North Carolina speaks for itself, and to the extent the averments of paragraph
78 are not admitted herein, they are denied.

79.
0.
81.
- 82.
83.
84.

85.

Denied.
Denied.
Denied.
Denied.
Denied.

Denied.

Defendants incorporate by reference their responses to paragraphs 1 through 84

of the Intervening Complaint.
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86. ]jenicd.
87. Admitted
88. - Denied.
89.  Denied.

90. Defendants admit that students who live in or near poverty and students with extra
educational needs are entitled to receive a free public education and are capable of benefitting
from an adequate education, just as other students in the State. To the extent the averments of
paragraph 90 of the Intervening Complaint are not admitted herein, they are denied.

91. Denied.

92.  Defendants deny that they fail to offer an adequate education to all students;
therefore, the averments of paragraph 92 of the Intervening Complaint are denied.

93, Dented.
94, Denied.

95.  Defendants incorporate by reference their responses to paragraphs 1 through 94
of the Intervening Complaint.

96.  Denied.

97.  Admited.

98.  Paragraph 98 of the Intervening Complaint does not contain averments of fact to
which a response is required. To the extent any response is required, defendants state that the
Constitution of North Carolina speaks for itself, and to the extent the averments of paragraph
08 are not admitted herein, they are denied. '

99, Denied.

100. Denied.

101. Defendants incorporate by reference their responses to paragraphs 1 through 100
of the Intervening Complaint. :

102, Phragraph 102 of the Intervening Complaint does not contain averments of fact
to which a response is required. To the extent any response is required, defendants state that
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the General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 102 are not admitted herein, they are denied.

103. Paragraph 103 of the Intervening Complaint does not contain averments of fact
to which a response is required. To the extent any response is required, defendants state that
the General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 103 are not admitted herein, they are denied.

104. Paragraph 104 of the Intervening Complaint does not contain averments of fact
to which a response is required. To the extent any response is required, defendants state that
the General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 104 are not admitted herein, they are denied.

105. Paragraph 105 of the Intervening Complaint does not contain averments of fact
to which a response is required. To the extent any response is required, defendants state that
the General Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 105 are not admitted herein, they are denied.

106. Paragraph 106 of the Intervening Complaint does not contain averments of fact
to which a response is required. To the extent any response is required, defendants state that
the Genera)] Statutes of North Carolina speak for themselves, and to the extent the averments of
paragraph 106 are not admitted berein, they are denied.

107. Denied.
108. Denied.
109. Denied.

Wherefore, defendants respectfully urge the court to dismiss the plaintiff-intervenors’
Intervening Complaint, or in the alternative, to:

1.  Declare that neither the North Carolina Constitution nor any State statute creates
a right to an adequate education in the public schools, greater than the right to attend a free

public school for nine months a year in which equal opportunities are afforded as provided by
Article IX of the Constitution. )

2. Declare that the General Assembly has created a general and uniform system of
free public schools wherein all students are provided with equal opportunities as provided by
Article IX of the Constitution.

3. Declare that the State’s supplemental funding system for "small” and for "low
wealth" school systems is constitutional.
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4. Declare that neither the State nor the State Board of Education has deprived any
plaintiff-intervenor of any right under the North Carolina Constitution or any State statute,

5. Provide such other and further relief as to the court seems just and proper.
This the 9th day of February, 1995.

MICHAEL F. EASLEY
Attorney General

Edwin M. Speas, Jr.
Senior Deputy Attorney Genera]
State Bar No. 4112

Jain B @%&

Tiare B. Smiley
Special Deputy Attorney General
State Bar No. 7719

Q.A(\—\h'\—g

- Ronald M. Marquette
Special Deputy Attorney General
State Bar No. 5739

North Carolina Department of Justice
P.O. Box 629 ' .

Raleigh, North Carolina 27602-0629
(919) 733-3786

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing Answer to Intervening

Complaint in the above-captioned matter upon all parties by depositing a copy of same in the

United States mail, postage prepaid, addressed as follows:

Robert W, Spearman

Robert H. Tiller

Jim Wade Goodman -

Parker, Poe, Adams & Bemnstein L.L.P.
One Exchange Plaza

Post Office Box 389

Raleigh, North Carolina 27602

H. Lawrence Armstrong, Jr.
Hux, Livermon & Armstrong
114 Whitfield Street

Post Office Box 217

Enfield, North Carolina 27823

Richard W. Ellis

Gary R. Govert

Smith, Helms, Mulliss & Moore, L.L.P.
316 West Edenton St.

P.O. Box 27525

Raleigh, North Carolina 27611

Allen R. Snyder

Kevin J. Lanigan

Paul A. Minorini

Hogan & Hartson, L.L.P.
555 13th Street, N'W.
Washington, D.C. 20004

This the 9th day of February, 1995.

ASPLIT\LEANDROVANSWER2.INT

Ronald M. Marquette
Special Deputy Attorney General




07-01-02 * 03:37pm  From-AOC DIRECTOR 232- 44197155778 T-506  P.02/05 F-14]
OFFICE OF THE

 CHIEF JUSTICE OF THE SUPREME COURT

OF THE
STATE OF NORTH CAROLINA

ORDER

Re:  Kathleen M. Leandro, et al, Plaintiffs

-and Cassandra Ingram, ef al, Plaintiff- Imervenars
V.

\ State of North Carolina
' and The State Board of Education, Defendants

Halifex Counry File Number: 94-CVS-520

" To The Honorable Richard B. Allsbrook, one of the Senior Regular Resident Judge.r of the .Sy_perror Court

of North Carolinu, Greeting:

As Chzej Justice of the Supreme Courf of Norrh Carolma by virtue of authority ve«!ed in me by the

Constitution of North Carolina, and in accordance with the laws of Norih Carolina, the rules of the Suprema

Court and, specifically, R:d_e 2.1 of the General Rules of Practice for the Superior and District Courts, I have

previously de&:’gwared The above-siyled case(s) as exceptional. Therefore, I hereby assign ‘The Honorable _

Howard E. Manning, Jr., one of the Special  Judges of the Superior Courr of No}rh Curoling, in lieu of
:heHonomee E. Maurice Bmswefi one of theB one of the Revular Jud'ges of the ?upormr Courr of Norrh
Carolina, fo hold such Jes:zons af court us muy be set and to witend {0 .mch m-chambers marters and orher
business as mag.v be necessary and proper jbr the orderly disposition of rhe case(s) until orhenw s¢ ordered,

In Witness Whereof, I have hereunto srgned my name s Chief Jusnce of the Supreme Court af North
Caraling, on this day, October 30, 1997

e 4
; Emhéu _.‘ Supre.g 13-4.4&“&@;--
. L4 - .
. . .
ondoel 0T I e Drsirnsny 3 obed TRRY,
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ﬁ-—STATE—GENGRTH HCAROEINA-— IV THE GENERAL: COURT OF JUSTICE
— SUPERIOR COURT DIVISION
32 . 95.CVS-1158

E

COUNTY OF WAKE &3 J.«iH 2

{'J-)

FH 4

. HOKE: COUNTY BOARD OF WHAKE ¢ Jg_x Y CS.C
EDUCATION; HALIFAX COUNTY ) : _ ,
BOARD OF EDUCATION; ROBES@N-—»_—}—.____'___" I -
- COUNTY BOARD OF EDUCATION; . ), ' o
CUMBERLAND COUNTY BOARD OF.
EDUCATION; VANCE COUNTY BOARD) ‘
OF EDUCATION; RANDY L. HASTY, - )
\individually and as guardian ad litem )
of Randell B. Hasty; STEVEN R SUNKEL) A
individually and as guardian ad litem for )
Andrew J. Sunkel; LIONEL WHIDBEE, )
individually and as guardian ad litem )
of Jeremy L. Whidbee; TYRONE T. )
WIIMAMS individually and as guardian )]
hd litem of Trevelyn L. Williams; D. E, )
LOCKLEAR, JR., individually and as )
guardian ad litem of Jason E. Locklear; )
ANGUS B. THOMPSON, T, individually )
and as guardian ad Jitem of Vandaliah J. )
Thompsox;, MARY ELIZABETH )
LOWERY, individually and as goardian )
ad litem of Lannie Rae Lowery; )
JENNIE G. PEARSON, individuallyand )
)
)
)
)
)
)
)
)
)
)
)
)
)

n{n—

as guardian ad litem of Sharese D. Pearson;
BENITA B. TIPTON, individually and as
guardian ad litem of Whitney B; Tipton:
DANA HOLTON JENKINS, individually
and as guardian ad fitem of Rachel M.
Jenkins; LEON R, ROBINSON, -
individually and as guaxdlan ad Iu‘em of
Justin A. Robinson; :

Plaintiff- Appeilants

and

- AMENDMENT TO PLAINTIFFS’
AMENDED COMPLAINT

A Bt

ASHEVILLE CITY BOARD OF
EDUCATION; BUNCOMBE COUNTY

~ BOARD OF EDUCATION; CHARLOTTE-)
MECKLENBURG BOARD OF -
EDUCATION; DURHAM PUBLIC
SCHOOLS BOARD OF EDUCATION; -
WAKE COUNTY BOARD OF

PFAB-RAL/103343.2

e N Nt s
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EDUCATION; WINSTON- )

SALEM/FORSYTH COUNTY BOARD OF)

EDUCATION, CASSANDRA INGRAM, )

individually and as guardian ad fitem

of Darris Ingram; CAROL PENLAND,

individually and as guardian ad litem

of Jeremy Penland; DARLENE HARRIS,

individually and as guardian ad litem

of Shamek Harris; NETTIE THOMPSON,

individually and as guardian ad litem

of Annette Renee Thompson;

HENRIETTE SORENSON,

individually and as guardian ad litem of

Magnus Sorenson; OPHELIA AIKEN,

individually and as guardian ad litem of

Brandon Bell; '
Plaintiff-Intervenors,

V.

STATE OF NORTH CAROLINA; STATE
BOARD OF EDUCATION;
Defendant-Appellees.

S S e e’ Smme? ot St ot “wmpl st “empt gt ‘v ‘vt s’ et mst “uge’ “ugt Vgt

Pursuant to the Order of the Honorable Howard J. Manning Jr. filed December 30, 1997,
plaintiffs Amended Complaint is hereby amended as follows:

1. The following persoﬂs are removed from the caption of the Amended Complaint:
Kathleen M. Leandro, individually and as guardian ad litem of Robert A. Leandro; Clarence L.
Pender, individually and as guardian ad litem of Schnika N. Pender; Wayne Tew, individually and
as guardian ad litem of Natosha L. Tew; Floyd Vick, individually and as guardian ad litem of Ervin
D.Vick. In addition, the Amended Complaint adds the following persons to the captio.n: RandyL.
Hasty, individually and as guardian ad litem of Randell B. Hasty; Lionel Whidbee, individually and
as guardian ad litem of Jeremy L. Whidbee; Mary Elizabeth Lowery, individually and as guardian

ad fitem of Lannie Rae Lowery; Benita B. Tiptori, individually and as guardian ad litem of Whitney

PPAB~RA1/103343.1 2
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B. Tipton; and Leon R. Robinson, individually and as guardian ad litem of Justin A. Robinson.

2. The text of Paragraph 2 of the Amended Complaint is replaced with the following
language: “Plaintiff Randy L. Hasty is a resident of Hoke County. Plaintiff Randell B, Hasty is 2
resident of Hoke County and 2 student at J,W. McLauchlin Elementary School in the Hoke County
School System. He is a minor and is represented in this case by his father, Randy L, Hasty.”

3. The text of Paragraph 4 of the Amended Complaint is replaced with the following
language: “Plaintiff Lionel Whidbee is a resident of Halifax County. Plaintiff Jeremy L. Whidbee
is a resident of Halifax County and a student at Bakers Elementary Scho§1 in the Halifax County
School System. He is a minor and is represented in this case by this father, Lionel Whidbee.”

4, The following Paragraph 7(a) is added to the Amended Complaint; “Plaintiff Mary
Elizabeth Lowery is a resident of Robeson County. Plaintiff Lannie Rae Lowery is a resident of
Robeson County and a student at Piney Grove Elementary School in the Robeson County School
System. She is 2 minor and represented in this case by her mother, Mary Elizabeth Lowery.”

5. The text of Paragraph 9 of the Amended Complaint is replaced with the following
language: “Benita B. Tipton is a resident of Cumberland Céunty. Plaintiff Whitney B. Tiptonisa
resident of Cumberland County and is a student at Sherwood Park elementary School in the
Cumberland County School System. Ske is a minor and is represented in this case by her mother,
Benita B. Tipton.”

6. The text of Paragraph 11 of the Amended Complaint is replaced with the following
language: “Plaintiff Leon R. Robinson is a resident of Vance County. Plaintiff Justin A. Robinson
is a resident of Vance County and is a student at Clark Street Elementary School in the Vance

County School System. He is a minor and is represented in this case by his father, Leon R.

PPAB-RAL/103343.1 3
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This the 23} day of January, 1998.

PPAB-RAL/103343.1

Robert W. Speﬁan S

N.C. State Bar No, 4108

e Wl e

Robert H. Tiller

N.C. State Bar No. 17219

Parker, Poe, Adams & Bemnstein, L.L.P,
150 Fayetteville Street Mall

Post Office Box 389

Raleigh, North Carolina 27602-0389
(919) 828-0564

]

H. Lawrence Ammstrong, Jr.
N.C. State Bar No. 6485
Hux, Livermon & Armstrong
114 Whitfield Street

" Post Office Box 217

Enfield, North Carolina 27823
(919) 445-5188

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing AMENDMENT TO PLAINTIFFS’ AMENDED
COMPLAINT was served on the defendants and plaintiff-intervenors by depositing same in the
United States First Class Mail, postage paid, and properly addressed as follows:

Edwin M. Speas, Jr.

Senior Deputy Attomey General
N.C. Department of Justice

114 W. Edenton St.

P.0. Box 629

Raleigh, North Carolina 27602-0629

Gary R. Govert

Smith, Helms, Mulliss & Moore
2 Hannover Square, Ste 2800
Post Office Box 27525

Raleigh, N.C. 27611

This the 223 day of January, 1998.

R A ¢

Robert H. Tiller

PPAB-RAL/103343.1 5
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' STATE OF NORTH CAROLINA - . INTHE GENEEBLCOURT OF JUSTICE

| . - SUPERIOK COURT DIVISION
COUNTY OF WAKE O pnn SV
HOKE COUNTY BOARD OF ) SR TN DAL,
EDUCATION, et al., )
) ) T e e
Plaintiff-Appellants, )
o ) .
and ) . PLAINTIFFS’
- o )~ SECOND AMENDMENT TO
.~ ASHEVILLE CITY BOARD OF Y. AMENDED COMPLAINT
. EDUCATION, et al, y o
Plaintiff-Intervenors, - )
' )
v, )
)
STATE OF NORTH CAROLINA; STATE ) .
_BOARD OF EDUCATION )
L .
) Defenda.nt-AppeIIees )

- Plamtlﬁ’s arnend therr amended c0mpla1nt as foHows
A new paragraph foIlowmg parasrraph 74 is added readmcr as follows

“74a. Many chﬂdren living in poverty in pIamtlff dlstncts begm pubhe school kmdergarten

S at a severe dxsadvantaoe They do not have the basrc sk111s and knowiedge needed for kmdergarten

and as a foundatron for the remamder of elementary and secondary school In vxew of the Iack of _
| pre!onderoarten servrces and programs 1n these drstncts many children hvxrvr in poverty as well as -
other children are not recervmc an opportumty fora sound basrc educatron ‘The plamtrﬁ‘ school .

dlstncts do not have sufﬁment resources to prov1de the prekmdergarten and other prosr_rams and

servxces needed for a sound basxc educatron ”

PPAS~RAL/125189.1
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This the \5% day of October, 1998

PPAB-RA1/125185.1

%( \J . X@MM_ 0.\ Q&t{
Robert W. Spedrman ot
N.C. State Bar No. 4108

\R‘I\Q /\G\B‘,‘

Robert H. Tiller

N.C. State Bar No. 17219

Parker, Poe, Adams & Bernstein, L.L.P.
150 Fayetteville Street Mail

Post Office Box 389

Raleigh, North Carolina 27602-0389
(919) 828-0564

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing SECOND AMENDMENT TO AMENDED
COMPLAINT was served on the defendants and plaintiff-intervenors by depositing a copy of same
in the United States first class mail and properly addressed as follows:

Edwin M. Speas, Jr., Esq.
Special Deputy Attorney General
N.C. Department of Justice

114 W. Edenton St.

P.O. Box 629

Raleigh, NC 27602-0629

Gary R. Govert, Esq.

Smith, Helms, Mulliss & Moore
2 Hannover Square, Suite 2800
P. 0. Box 27525

Raleigh, NC 27611

This the \5.day of October, 1998.

QJ(Q{Q& ‘

Robert H. Tiller

PFAB-RA1/103343.1
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" STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

COUNTY OF WAKE 95 CVS 1138

HOKE COUNTY BOARD OF
EDUCATION. er al.,

-

: -
. (B4l
' Ty
i b

Plaintiffs,

P

! -1

and i -
: -

ASHEVILLE CITY BOARD OF
EDUCATION. et al.,

1z 0w S 130 86d

i
AMENDMEN‘:—T o
INTERVENING COMPLAINT

Plaintift-Intervenors,

v,

STATE OF NORTH CAROLINA and
The STATE BOARD OF
EDUCATION,

T ™ N S L W S W U M G e )

Defendants.

Plaintiff-intervenors Asheville City Board of Education, e al., amend their

intervening complaint in this action as follows:

Paragraph 50 is amended to read as follows:

50. A large number of students in the urban school districts require
educational resources and services in addition to those currently funded and available to them if
they are to receive the sound basic education required by the North Carolina Constitution.
Examples of these additional educational needs include, but are not limited to, pre-kindergarien

programs and services; reduced class sizes; appropriate training for teachers serving students

who are mentally, physically, economically or otherwise disadvantaged; dropout prevention

a4
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programs: enhanced remediation and academic enrichiment opportunities for “at risk™ students:

materials and services appropriate for students with limited proficiency in the English language:

and increased counseling and guidance staff. The urban school boards must meet the greater

needs of such students if they are to receive a sound basic education; yet, the urban school boards

lack sufficient resources to serve both their high-needs and regular student populations.

This the / { day of October, 1998.

| SMITH HELMS MULLISS & MOORE., L.L.P.

Gary R. ﬁc
P.O. Box 27525

Raleigh, North Carolina 27611
Telephone: (919) 755-8718

Counsel for Plaintiff-Intervenors

HOGAN & HARTSON, L.L.P,

y 58\ %‘/
KevinJ gan
555 13@2;:! N.W. /

Washington, D.C. 20004
Telephone: (202) 637-5823

Counsel for Plaintiff-Intervenors
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CERTIFICATE QF SERVICE

This certifies that the foregoing Amendment to Intervening Complaint was served
on the plaintifts and defendants in this case by depositing a copy thereof in the United States
Mail. first class. postage pre-paid. addressed to the following:

Ronald M. Marquette. Esquire
Special Deputy Attorney General
N.C. Department of Justice

P.0O. Box 629

Raleigh. North Carolina 27602-0629

Robert H. Tiller, Esquire

Parker. Poe. Adams & Bernstein. L.L.P.
P.O. Box 389

Raleigh. North Carolina 27602-0389

This the /5~ day of October, 1998.

(%7@%5"




244

™

NORTH CAROLINA; =l IN THE GENERAL COURT OF JUSTICE
o SUPERIOR COURT DIVISION
WAKE COUNTY: 0TI 27 T RT 95 CVS 1158
ORI IR P :
HOKE COUNTY BOARD ™
OF EDUCATION, etal., gy .
Plaintiffs,
and
OF EDUCATION, et al., ORDER

Plaintiff-Intervenors
vs.

STATE OF NORTH CAROLINA;
STATE BOARD OF EDUCATION
Defendants.

)‘J-.,

|
ASHEVILLE CITY BOARD )

)

)

)

)
)
)
)
)
)
)
)

THIS MATTER is before the Court for the entry of an Order establishing a
schedule for the purpose of bringing to trial before the Court a portion of this dispute
related to the Hoke County Schools and the legal issue of whether or not pre-
kindergarten (children below age 5) have educational rights under the North Carolina

Constitution as those rights have been declared by the North Carolina Supreme Court
in this case.

By way of background, this is a Rule 2.1 Exceptional Case. Since being
assigned this case in August, 1997, the Court and the parties have engaged in a
series of informal, monthly conferences with a view towards moving the case to trial in
a logical and orderly fashion. In the course of the past year, the Court has determined
that the case should be bi-furcated into a trial on the merits of the issues refating to the
small school district plaintiffs and into a triat on the merits related to the large, urban
school district plaintiff-intervenors. '

The Court suggested that the small school district plaintiffs select one county
system for the small school district trial and that the plaintiff-intervenors select on large
school district for the large, urban school district trial. The parties agreed on-Hoke
County as the small school district and the Court agreed. The plaintiff-intervenors are
permitted to participate fully in.the first frial with respect to the small schoo! district,
Hoke County. Discovery has been on going and a discovery scheduling order will be
entered shortly with a trial date for Hoke County to begin in August, 1999. The -
plaintiff-intervenor school district trial will not be set until after the Hoke County
segment is tried. '
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The issue of the rights of pre-kindergarien age children to educational
opportunities was raised by the Court on its own motion, and the Court has discussed
with counsel for all parties the necessity for a determination at an early stage of these
proceedings the question of whether or not the constitutional rights enumerated by the
Supreme Court in its opinion of July 24, 1998 (“Leandro”) extend to children before
they reach the age of five (5), the beginning of state supported kindegarten which is
now provided. In determining that this question is one which should be decided as
soon as practicable, the Court has carefully examined the Leandro decision of our
Supreme Court and considers the following points from that decision as instructive:

1. * The right to a free public education is explicitly guaranteed by the
North Carolina Constitution. * (Slip opinion p. 10)

2. “ We conclude that Article I, Section 15 and Article IX, Section 2 of the
North Carclina Constitution combine to guarantee gvery child of this state an
epportunity to receive a sound basic education in our schools. For purposes of
our Constitution, a “sound basic education” is one that will provide the student
with at least: (1) sufficient ability to read, write, and speak the English language
and a sufficient knowledge of fundamental mathematics and physical science to
enable the student to function in a complex and rapidly changing society; (2)
sufficient fundamental knowledge of geography, history, and basic economic
and political systems to enable to the student to make informed choices with
regard to issues that affect the student personally or affect the student’s
community, state and nation; (3) sufficient academic and vocational skills to
enable the student to successfully engage in post-secondary education or
vocational training; and (4) sufficient academic and vocational skills to enable
the student to compete on an equal basis with others in further formal education
or gainful employment in contemporary society.” (Slip opinicn pp. 14-15,
emphasis added)

3. “....we see no reason to suspect that the framers intended that
substantially equal educational opportunities beyond the sound basic
educational opportunities mandated by the Constitution must be available in all
districts.” (Slip opinicn p. 19, emphasis added)

4. “..... we conclude that Article IX, Section 2(1) of the North Carolina
Constitution requires that all children have the opportunity for a sound basic
education, but it does not require that equal educational opportunities be
afforded students in all of the school districts of the state.” ( Slip opinion p. 22,
emphasis added)

In addition, the Court notes that the N.C. Constitution, Article IX, section 3
provides that * The General Assembly shall provide that every child of
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appropriate age and of sufficient mental and physical ability shall attend the
public schools, unless educated by other means.” {emphasis added).

Based on the foregoing, the Court believes that the question of whether or not
children under age 5, who may be "at risk” of not being in a position to perform and
compete with others at the time they enter the five year old kindergarten setting, are
entitied to educational rights under the North Carofina Constitution sufficient to prepare
them for entry level into the five (5) year old kindergarten should be determined as
soon as practicable in this action.

After consuiting with counsel for all parties, the most expedient way to frame this
question and have the issue decided sooner rather than later, is by way of an
amendment to the plaintiffs and/or plaintiff-intervenors’ complaints, pursuant to Rule 15,
North Carolina Rules of Civil Procedure. The Court, in its discretion, will allow such
amendments in order to have the issue properly framed. Thereafter, the defendants
may move to dismiss any such amendments and the Court can thereafter rule on the
claims by means of motions to dismiss.

Should the Court determine, after hearing from all parties in this matter on the
question, that such educational rights exist in favor of pre-kindergarten children under .
the North Carolina Constitution, then and in such event, the Court, in the course of the
Hoke County segment of this case, can determine whether or not the State of North
Carolina is meeting its constitutional obligations with regard to pre-kindergarten
children “at risk” through such programs as Smart Start, or whether such programs
should be expanded and broadened to meet those needs. There is certainly no need
to wait to determine this issue or to put it off until a year or two down the road. Should
the Constitution require such programs be expanded or offered to all children entitled
thereto, time is of the essence.

IT IS NOW, THEREFORE, ORDERED, ADJUDGED AND DECREED:

1. That the plaintiffs and plaintiff/intervenors may amend their complaints
to assert claims on behalf of children of pre-kindergarten age to educational
rights under the North Carolina Constitution.

2. That the plaintiffs and plaintiff/ intervenors shall file and serve such
amendments no later than October 15, 1998.

3. That the defendants, not later than October 30, 1998, shall move to
dismiss such amendments to the complaints as permitted by Rule 12 of the North
Carolina Rules of Civil Procedure,

4. That the defendants shall have until Decomber 1, 1998, to file and
serve a brief or memorandum in support of any motion(s) to dismiss the claims
covered by the amendments.

5. That Plaintiffs' and plaintiff-intervenors shall have until December 15,
1998, in which to file and serve briefs in response to said motions to dismiss and
in support of their amendments.
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6. That a hearing on the motions regarding this issue will be set by the
Court as soon thereafter as practicable. It is the Court’s present intention to
determine this issue no later than the end of January, 1999.

This 27th day of October, 1998.

Howard E. Mannlng, Jr.
Superior Court Judge
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STATE OF NORTH CARCLINA ' N THE GENERAL COURT OF JUSTICE

SURERIOR-COURT-PINVIQION

ARSI O DY T IO

. COUNTY OF WAKE - U 95CVETISS
B :."" .-.'-‘;.. 1 ¥ t: l': 22 g
* HOKE COUNTY BOARD OF ris 03UHTY. CS.C
'EDUCATION, et al, S MEREReEES b b
. ) g ) —
Platnttffs, )
‘ , . . ) : -_ . - .- . . ‘ . ) )
and ) ANSWER TO PLAINTIFFS’
) .~ SECOND AMENDMENT
ASHEVILLE CITY BOARD OF A . TO AMENDED COMPLAINT .
EDUCATION, etal,, ) - |
. )
| Plamttff-lntervenors, )
S o )
V. _ )
STATE OF NORTH CAROLINA, et af,, . )
~ Defendants. ° )

Defendants for thetr answer to Plamttﬁ"s Second Amendment 1o Amended Complamt

-

mcorporate by reference hereln thetr answers and defenses prev1ouslv ratsed to plamttffs

Amended Complalnt in tlus Court

In addmon defendants answer the allezanons of paragraph 74a as follows
. 74a Demed

' and mterpose 2 new defense as follows

NI'NTI-I DEFENSE
To the extent the aIIeaatlons of paragraph 74a of the amended complamt can be construed
o to support a cause of action aoamst defendants based upon a Iack of pre- school procrams a.nd

services, the claims of the ongmal plalnttﬁ"s are barred by the statute of limitations.
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Respectfully submitted, this the 11th of March, 1999.

MICHAEL F. EASLEY
ATTORNEY GENERAL

Edwin M. Speas, Jr. - L"_'L (W
Chief Deputy Attorney General
State Bar No. 4112

iare B. Smiley
Special Deputy Attorney General
State Bar No. 7719

=2 {/

Ronald M. Ma}quett?
Special Deputy Attorney General
State Bar No. 5739

North Carolina Department of Justice
P.O. Box 629 .
Raleigh, North Carolina 27602-0629
(919) 716-6900

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that I have this day served a copy of the foregoing in the above-captioned
matter upon all parties by hand delivering a copy of same addressed as follows:

Robert W. Spearman, Esq.

Robert H. Tiller, Esg.

Parker, Poe, Adams & Bemstein L.L.P.
150 Fayetteville Street Mall, Suite 1400
Post Office Box 389

Raleigh, North Carolina 27602-0389

Gary R. Govert, Esq.

Thomas D. Blue, Jr., Esq.

Smith, Helms, Mulliss & Moore, L.L.P.
2800 Two Hannover Square

P.O. Box 27525

Raleigh, North Carolina 27611

This the 11th day of March, 1999.

Ronald M. Marquette
Special Deputy Attorney General
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STATE OF NORTHCAROLINA ° ~ ~ INTHE GENERAL COURT OF JUSTICE
. S SUPERIQR COURT DIVISION
COUNTY OF WAKE Ceatt YT 95CVS 1158
- S N 1
HOKE COUNTY BOARD OF - T T
EDUCATION, et al., y o T
Plaintiffs, - )
and )y ANSWER TO (SECOND)
e | S ) ~ AMENDMENT TO
ASHEVILLE CITY BOARD OF ) INTERVENING COMPLAINT
EDUCATION, et al., ) ' . -
o . )
Plaintiff-Intervenors, )
R ’ ) '
v, )
STATE OF NORTH CAROLINA, etal, - )~
Def_'endan‘_t"s._ . )

5, -
Defendants for thezr answer to plmnnffs—lntervenors Amendnient to Inten ening

' Compiamt mcorporate by referenca herem the:r answers and defenses prevmushr raxsed 0

' plmntxffs—_mtervenors , Interv_enmg Complmnt in this Court.

In addition, deferidants answer the allégétions ofparagrnph_SO as follows:
s Denied. |
NINTH DEPENSE
- To the extent the allegatlons of paracrraoh 50 of the intervening complamt can be
constru_ed to support a cause of action ngamst defendants_based upon a 1ac1~'T of pre-school
programs and newices; the cféifns of the _.original plaintif't‘"-intgn'renors are barred by the sfatute of .

limitations.
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Respectfully submitted, this the 11th of March, 1999.

MICHAEL F. EASLEY
ATTORNEY GENERAL

Edwin M., Speas Jr. by U

Chief Deputy Attorney General
State Bar No. 4112

M@@@
:

iare B. Smiley
Special Deputy Attorney General
State Bar No. 7719

@J\_{\'\"Q

Ronald M. Marquette
Special Deputy Attorney General
State Bar No. 5739

North Carolina Department of Justice
P.O. Box 629 ‘
Raleigh, North Carolina 27602-0629
(919) 716-6900

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing in the above-captioned -

matter upon all parties by hand delivering a copy of same addressed as follows:

Robert W. Spearman, Esq.

Robert H. Tiller, Esqg.

Parker, Poe, Adams & Bernstein L.L.P.
150 Fayetteville Street Mall, Suite 1400
Post Office Box 389

Raleigh, North Carolina 27602-0389

Gary R. Govert, Esq.

Thomas D. Blue, Jr., Esq.

Smith, Helms, Mulliss & Moore, L.L.P.
2800 Two Hannover Square

P.O. Box 27525

Raleigh, North Carolina 27611

This the 11th day of March, 1999,

2 e

Ronald M. Marquette
Special Deputy Attorney General
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE.
COUNTY‘ OF WAKE SUPERIOR COURT DIVISION )
D ‘ : T S PTL S 95 CVS 1158

e HOKE C‘OUNTY BOARD OF BDUCATION
- HALIFAX COUNTY-BOARD OF EDUCATION
: ROBESON.COUNTY-BOARD OF EDUCATION
. CUMBERLAND COUNTY-BOARD.OF .
+ EDUCATION; VANCE COU

- ~EDUCATION; RANDY.L: HASTY:
=and.as-guardian ad litem of Rendell B
*STEVEN R..SUNKFL, individually and ag:.: ...
guardian ad litem of Andrew J. Sunkel; LIONBL
WHIDBER, individually and as guardian ad litem
Criof Jeremy LiWhidbee; TYRONE T WILLIAMS, -
~ individually and as-guardian ad fitem of Trevelyn .-
L. Williams; D.E.='?LGCKLEAR;—ZJRi;'zindividually
and as guardian ad litem of Jason E. Locklear;
““ANGUS B THOMPSON I, individually-and-as -
guardianad fitem of Vandaliah J. Thompson) < - .}
MARY ELIZABETH LOWERY, individually
‘and as guardian ad fitem of Lavniie Rae Lowery
NNIE G PBARSON, mdmdually and

“ INTERVENING COMPLAINT- -
o PTON; mdmduauy gadas o e Y B i el e
o guardlan ad literii'of Whitney B. Tipton; DANA
" HOLTON JENKINS, individually and as gunrdlan
ad litem of Rachel M. Jenkins; LEON R.* ""
ROBINSON, individually aud as guardmn ad
Hiter of Justin A. Robinson, *~ =

Plaintiffs,

CASSANDRA INGRAM, individually and as
guardian ad /item of Damie Ingram; CARCL
PENLAND, individually and as guardian ad litem
of Jeremy Penland; DARLENE HARRIS,
mdividually and as guardian ad fitem of Shamek
Harris; NETTIE THOMPSON, individually and
as guardian ad litern of Annette Renee Thompson;
OPHELIA AIKEN, individually and as guardian
ad litem of Brandon Bell; ASHEVILLE CITY
BOARD OF EDUCATION; BUNCOMBE
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COUNTY BOARD, OF EDUCATION;
DURHAM PUBLIC SCHOOLS BOARD OF
EDUCATION; WAXE COUNTY BOARD OF
EDUCATION; WINSTON-SALEM/FORSYTH
COUNTY BOARD OF EDUCATION,

Plaintiff-Intervenors,
and

RAFAEL PENN; CLIFTON JONES, individually
and as guardian ad litem of CLIFTON
MATTHEW JONES; DONNA JENKINS
DAWSON, individually and as guardian ad litem
of NEISHA SHEMAY DAWSON and TYLER
ANTHONY HOUGH-JENKINS,

Plaintiff-Intervenors,
VS,

CHARLOTTE-MECKLENBURG BOARD OF
EDUCATION,

Flaintiff-Intervenor and Realigned
Defendant,

and

STATE OF NORTH CAROLINA aad the
STATE BOARD OF EDUCATION,

vavvvvvwvvvvuvwvvwvuvvuuwuv\.‘vuvv

Defendants,

Plaintiff-Intervenors Rafael Penn, Clifton Jones, Clifton Matthew Jones, Donna
Jenkins Dawson, Neisha Shemay Dawson and Tyler Anthony Hough-Jenkins allege and

state the following against the defendants:
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NATURE OF THIS ACTION

1. Plaintiffs are public school students in the Char!ott& '

lenburg school

district (hereafter, “the Charlotte district™) some of whom who are Tepresented by‘then" -'
parents and next friends, They seek a limited intervention in this lawsuit to enforce their
constitutional rights to & sound basic education—which is guaranteed by North Carolina

Constitution, art. I, § 15 and art, IX, § 2 (1).-'asr-¢'1ariﬁ§§ by the North Carolina Suprenie

and to guarantee their right under the North Carolina Conshtutmn ot §, § ]9 to the equal
protection of the laws,

2. Plaintiffs aitend, or expect to attend, high schools within the Charlotte.

system that have undergone profound changes in their student assignment patterns dunng
the past five years because of a series of resolutions adopted by defendant Charlattf:-
Mecklenburg Board of Education (hereafter, “the Charlotte Board™). These resqh;_tions

have created and implemented 2 new system of student as ¢2000.

assignment plan').
3. The 2000 assignment plan succeeded 28 years of federal-court supcmsed
assignment plans that were designed to bring about racial desegregation under the three-
decades-long Swann v. Charloite-Mecklenburg Board of Education tawsuit. The 2000
plan is builf upon’s policy foundation pirportedly emphastzing parenital choice, &~
announces as its highest priorities a “home school guarantee"—-—that all'students can’

attend a school in proximity to their residences—and the maximization of stability—
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éssuring that these home school guarantees and other choices will be stable “to the fullest
extont feasible.”

4. The defendant Charlotte Board knows, and was cautioned by sducational
~ consuliants, that the Charlotte-Mecklenburg district is characterized by residential
neighborhoods that vary widely in their average sociceconomic circumstances, Some
neighborhoods, especially in central city and west Charlotte, are predominantly lower-
income. Others, especially in the northern and southern suburbs of Charlotte, are
predoininantly higher-income. The defendant Charlotte Board knew, therefore, that its
adoption of the 2000 assignment plan with its “home school guarantee” would
necessarily create public schools whose student pepulations would vary greatly in their
overall average socioeconomic circumstances, %

5. The 2000 plan has created many “high poverty” schools within the
Chaclotte system. These “high poverty” schools enroll disproportionately large
concentrations of students who stand at risk of educational failure assessed by every
known measure—poverty, parental unemployment or underemployment, low parental
edﬁcaiional levels, single parent family status, inadequate or unstable housing, poor
health, racial minority states, limited English proficiency, and status as exceptional
children.

6. Recognizing the adverse educational impact of its chosen priorities, the
Chatlotte Board created special student assignment rules that purportedly would permit
lower income students (calculated by the percentage of free and reduced price lunches
(hereafter “FRPL,” a common measure of fower-income status), and low-performing

students, to transfer out of high poverty schools to higher-income scheols. However,
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Charlotte's home school guaraniée remains the Chatlotte system ] ﬁrst pnonty, and the-
effective nse of transfer rights depends upon the availability of apen seats in h]gher- .
income schools. Sinée many parenis in the Charlotte system s mgher income
neighborhaods, including Chailoite's northern and sonthern suburbs, selact a nearbj B
home school, many h1gher income schools in these nelghborhoods have stude.nt S
students froim high poverty schiools, Transfer opportumtxes are further hrmted by a o
systemwide rule that provides bus Imnsportatzon on!y to students who tra.nsfer to other -
schools within their defined “zones.” - | R o
7.7 " The Charlotte Board acknowledgcs thiat “some greater concentratmns Qf |
low socioeconomic status . . . may not be reasonably avmdable under the Plaﬁ " To N
compensate for this educational disadvantage, it has declared that “schosls with higher
concentrations of low socioécoriomic stats ind sehools which qualify as Equity Bins 1
schools under the dpplicablé critéria of theBoardshallrecewc add:tlonal resourcesunder
the Eqity Plas, includisig, but iot imited o, Sasly suppent serviess, tsachorand .~
administrator m&eﬁﬁvés?td**'afeaie'ﬁﬁd%iéaiﬁéasﬁ stable batances of experience snd
qualification, reduced class sizes and curriculum enhandsments to elevate ad moet
expectations of exceflence.” In offect, the 2000 plan accepts the certainty that Charlofie's

centrat city schéols will be economcallyandracmllylsolatedbutWImthcprom:se that,

in compensation, these “Equity Plus i schools will receive sufﬁcxent addmonal mputs' .

and resources to bring’ eqmty and’ h:gh perfonnance to every schoci.

8. These compensating mputs and fesources have not boen sufficient to oﬁ'set'--

the severe, crippling learning environments created withix Charlotie’s high poverty high
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schools, Schools such as West Charlotte High School, E.E. Waddell High School,
Garinger High School, West Mecklenburg High School, Zebulon B, V.ance High Schooi,
' and Qlympic High School, suffer from levels of student achievement, graduation rates,
and other measures of student and school performance that are far Jower (and disciplinary
tates and dropout rates that are far higher) than those in higher income schools
throughout the Charlotte district. Similarly disappointing results have chasacterized
Charloite’s high poverty middle and elementary schools,

9, 'The Charlotte Board has failed to assure a stable balaﬂce of expetienced
and qualified teachers n its high poverty schools. For example, 38% of all teachers who
tau.ghtin Charlotte’s Equity Plus I schools in 2003-04 have left these schools or
transferred, as compared with only 16% of' current teachers system wide. Although there
are many rgma;-kable and dedicated teachers in these Equity Plus II schools, the average
levels of experience, retention, teachers who teach-in-field, and othér recognized
measures of teaching excellence are significantly lower in high poverty schools than in
other schools within the Charlotte system, Although the Superintendent of the Charlotte
Syste;ﬁ, Dr. James Pughsley, proposed 2 number of major steps in J anuaty of 2005 that
might redirect experienced teachers towérd Equity Plus T schools, none of those steps
has yet become Charlotte Board policy. On information and belief, these efforts, even if
fully implemented, cannot suffice to redress the difficult working conditions, the
demoraﬁzaﬁo_n of staff and students, and other features that prompt teachers to resign

from teaching altogether or to transfer from these schools.
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10. _ Moreover, among prmcapa]s assxstant pnnclpals, and other administrators
in Charlotte s lngh po%rty schools expenence levels are  significantly lowerand
tumover rates mgmﬁcantly hxgher than m other schools within the, Charlotte system,

_ II. These consequences were not unforeseen Neaﬂy 40 years of social .,
sczent:ﬁc studms have found repeatedly that a school’s socioeconomic compesition has a
song impac on the qulityof the education delivered inside their walls. These studies.
have cfeiﬁoﬁsh‘éfeci thaf ﬂae.averagg ?,9‘?_1_'_0.?_‘-‘,91}9@& background of fellow students is one
of the most nflucntial inputs” affocting a stdent’s own education, apart from his or her
mfml? backgm‘md and that high poverty schools create significantly more difficult
learning enwronmants for all s__tt;_(_:lents who attend them. .. .

s 12 Conmstent with those  findings, 82 percent of Charlotte lower-income
students who; attended lowhpovexty schools in 2003-04 perfonned at grade level on State
ABC tests, wlule on!y 64 percent of snm!ar Iower-mnome students Wwho attended
Charlotte’s mgh poverty schools achieved at grade level —anwperntasepomt .
Pwtv sapmongchldfemaﬂﬁom lower income familics, that vaties by whether
'heyaﬂended high-poverty or low-poverty schools mCharloﬁc st et

B , 13 _ Charlotte s present 2000 student assxgnment system, wmch consigns,

plamt:ﬁ's and fellow students to Ingh poverty elementary, nnddle. and high schools,
therefore deprives the plaintiffs of the opportusity for a sound basio education guaranteed
by Leandro. These plaintiffs stand at grave risk of suffering permanent and irreparable
injury to their prospects for postjfggg_ggw;gglqggﬁoqgl‘__‘9'_1;7 vocanonaltrmmng, for .

corpeting on an equal basis with others in further formal education or gainful

employment, and for fanctioning in a complex and rapidly changing society. Plaintiffs
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seek limited intervention in this lawsnit to demonstrate these facts, and to obtain
declaratory relief that the Charlotte Board’s adoption and present maintenance of its 2000
student assignment system-—

(@)  despite clear evidence that_ this system would create many high poverty
schools within the Charlotte system;

(®)  despite clear evidence that most high poverty schools create significantly
more adverse learning environments for their students;

(¢)  despite feasible, educationally sound altemative assignment plans that
could significantly reduce disparities in fhe socioeconomic composition of Charlotte
schools, and thereby reduce the attendant oducational injuries to students such as the
plaintiffs, who attend high poverty schools; and

(d) despite the actual experience under this system, which has not vindicated
the Charlotte Board's ciucial educational assumption that it could steer sufficient
compensating resources to high poverty schools to overcome their social and educational
disadvantages— therefore violates the North Carolina Constitution

4. Plaintiffs also seek injunetive relief requmng the defendant Charlotte
Board to develop forthwith, and the defendants State and State Board to oversee, a
revised, systernwide student assignment plan that will end the large sociceconomic
dvisions that currently characterize the Charlotte system

15, Assuring a sound basic education 1o all Charlotie students will require
ranty other improvements in Charlotte's current fiscal, administrative, and educational
policies and practices. Unless Charlotte’s school System is set on an equitable student

assignment foundation, however, none of the other changes will suffice to redress the
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educational deficiencies, inequities, and long-term instabilities created by the present =
assignment plan,
PARTIES
PLAINTIFES .

16, Plaintiff Rafacl Penn is a resident of Mecklenburg County and is 2 student
at Zebulon B, Vance High School in the Charlotic-Mecklenburg school System,”

17. Plaintiff Clifion Jones is.a resident of Mecklenburg County. Plaintiff =
Clifton M, Jones is 2 resident of Mecklenburg County and is a student at Phillip D. Berry
Academy in the Charlotte-Mecklenburg school system, He is a minor and is fepresented
in this case by his father, CliflonJones. ... ... ...« . i

18.  Plaintiff Donna Jenkins Dawson is a resident of Mecklenburg County. "
Plaintiff Neisha Shemay Dawson i is a resident of Mecklenburg County and is z student at
Olympic High School in the Charlotte—MeckIenburg system. She is a minor and is
represented in this case by her mother, Donna Jenkins Dawson,

19.  Plaintiff Tyler Anthony Hough-Kenkins is a resident of Mecklenbirg ™~
County and ;'\_:g;a:_sgggqnggt,Squtlgwco_s!__l\ﬁdd_le School in the Charlotte—MeckIenburg
system. He is a minor and is represented in this.case by his mother,; Donna Jenkins
Dawson, . :

20, . Defendant Charlotte-Mecklenburg Board of Education is a-corporate body
granted powers pursuant to state.Jaw. It has the authority fo sue or be sued underN.C, =~
Gen. Stat. § 115C-40, The State has delegated to the Charlotie Board the “general contro} -

and supervision of all matters.pertaining to the public schools in [its] respective local - -
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school administrative unit{),” and the Board is charged with “execut[ing] the school laws
in” its district, N.C. Gen, Stat. § 115C-40, 5o a5 “to provide adequate school systerns
within [its] respective local school administrative unit(}, as dﬁectcd by law.” N.C. Gen.
Stat, § 115C-47(1).

21.  Defendant State of North Carofina (herein, ‘;the State™) is responsible
under the North Carolina Constitution for public education, Art. I, § 15, It is the State's
constitutional duty to guard and maintain the fundamental right to an adequate education.
Consistent with this duty, the State must provide, through legislation enacted by the
General Assembly, for a general and uniform system of free pubkic schools wherein equal
opportunities are provided for all students. Art. IX, § 2(1). The North Carolina Supreme
Court has held that the State is ultimately responsible for the provision of a
constitutionally adequate educational system, even when it delegates operational
authority to local school boards, Hoke County Board of Eduration v. State, 358 N.C. 605,
635-36 (2004).

.22. Defendant State Board of Educaﬁon (herein, “the State Board”) is an
agency of the State of North Carolina, charged with the “general supervision and
administration of the free public school system'of the State of Noxth Carolina. N.C. Gen,
Stat. § 115C.12 (1). Among its statutory powers is the “authority, in its discretion, to alter
the boundaries of city school administrative units.” N.C. Gen. Stat. § 115C-12 (7).

JURISDICTION AND YENUE |
23.  This Court has jurisdiction over the subject matter of this action under

N.C. Gen. Stat. §§ 7A-245(1), (3), & (4).

1¢
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24, “This Coiirt has Junsdmtlen over the person of the defendants under N c.

Gen. Stat. § 1.75.4,
| - PACTUAL ALLEGATIONS
Backgrennd
725, For nearly }5 yeare, ﬁ'om the late 1970s unul 1992 the Cha:rleite system

operated under a federal desegregation plan approved by B federal dmtnet ceurt whxch
Meckiénburg Board of Educition case, The assxgnment pIan, based en the remed:al needs
under the Bqual Protection Cliuse of the. Fom'teenth Amendment requlred raelal balance
in v:rtually every el ementa:y‘ mxddle and hi gh sehool Because of the lower average N
incomes of Afiican Amencan farniliés than of wh1te fa:mhes, thts racml desegregat:on
led indirectly foward the ereatmn of schools with relatlvely snmla: socmecononne o
compositions thmughout thé CHarlotts system S e

26. . In 1992, the Charlotte Board, respondmg to the proposal of anew sehool
supenntendent began to expenment w:th a iore ﬂe:xlble system ef: studeet ass:gmnents,

in which patents had'the eptlon to ehoose one ef’ many magnet sehools for thelr chﬂdren

27. 141997, new litigation over Charlotie’s assngnment p cy ctedtoa
declaration by the federal district court in 1999 that the Charlotto system hadbecome
“unitary” and no longer reqmred Tederal Judnnal supervxsxon, As part ef it finai ordar
and judgment, the district court "éﬁjéiﬂea"ﬂie”éhéﬂo&fe Boa.rdto cease any use of race as a

Charlotie disirict had become "“unitary™ was afﬁrm5d on eppeal te the Umted States

11
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Court of Appeals for the Fourth Circuit; the portion of the district court’s order enjoining
the Charlotie Board's further use of race in making student assignments was reversed,
. The Current Student Assignment Plan _

28 InMarch of 1999, the Charlotte Board adopted a document enfitied
Achieving the CMS Vision: Egquity and Student Success, which set forth the basic gt;als
aud strategies for a new student assignment system. On June 1, 2000, the Charlotte Board
adoj;ted a re;solution committing itself to the new plan, In the June 1, 2000 resolution, the
Chatlefte Board instructed the supen'ni‘endent to develop a student assignment plan for ‘
2002-03 that would “maximize stability for students to the fullest extent feasible,”
“guarantee availability of a ‘home’ school assignment choice for every student in
proximity to the stadent’s homs,” and “guarantoe]Js options for low performing students”
and for “students of low socioeconomic status" . .+ “who are assigned to-home schools
with high concentrations of low performing students, to choose assighment to schools
with higher performanog and lower concentrations of low socioeconomic status.”

29.  The entire Charlotte system is divided, under this plan, into four

Contiguous zones (designated the *blue,” ‘gold,’ ‘purple,” and ‘green’ zones), Bach zone
contains various elementary, middle, and high schools that are grouped to form separate
“feeder systems.” Students who enter particular elementary schools will flow intq
designated middle schools (designated as “continuation schools™), and students fiom
middle schools will flow into designated high schools, Therefore, parents and students
are assured that, if they are pleased with the feeder system attached to their home
elementary school, they have an assured pathway t_hrough known continuation schools

hroughout their elementary, middle, and high school careers,

12
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7730, Students ma}', in theory, ohooso optlons other than thelr home school -‘
among an array ot‘non—maguet and magnet schools w1thm then' resu:lential zone, w:th the
Charlotte system prowdmg transpoxtanon (or may choose schools outstde their ass:gned
zone, thoitgh with no transportatlon provzded) Howevor, tho Charlotte Board oautlons
parents that “[d]unng the 2004-05 school yoar the dzstnct grow by approxxmately 4 700
studéits, Onr current overcrowdmg condmons at some schools w111 prob any contmue .-

and thus limit the” d:stnot‘s abﬂxty to prowde fanuhes w:th tholr schooI of seleotxon

Even in Charibite’s fifteen "T1ﬂe 1 Chou:e Schoo!s %whose students are theorotwally
entitled tnder federal law to eloot othor schools since these schoo]s fatled to make

“adequate yeaﬂy progress“ under the federal No Cluld Leﬁ Behmd Act for the past two

full, we cannot guaranteo ‘that we wﬂl be able to ass1gn students to one of thclr ﬁrst
three choices, The district may have to plaoe them in another school that has space in
e grade level ”Id i e B L i v e s

_— 31

design, hlghest pnonty was gWon (1) to those students who were ehglble for ﬁ'ee and

reduced ; pnce lunoh 50 Iong as tho student populatmn of theu‘ hOme sohoo] averagecl at

Ieast 30 percentagc points higher in FRPL popul' on d1d'the Charlotte systemwnde
Asof 2005-06 howevor the transfer- pnonty for transfers to non-magner school.s' has
shiftéd . aWay from poverty deoonc entratmn and toWard assxstmg in moves fmm !ow-

performing schools. Stadents who are themselves Iow-pe::formmgm readmg have the
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_ highest priority (if they attend homie schools in which thie reading performance is 15
percentage points below the Charlotie system’s reading average). They may fransfer to
other, higher performing schools. The second priority is reserved for those students who
are not themselves low-performing in readiné, but who attend schools that are low-
performing. These students have priority to attend any school in the entire Charlotte
district, whether or not it is in their assigned zone.

32. Only. after students in low-petforming schools have exercised their
priorities are priorities honored for students who themselves qualify for FRPL, and only
if they attend clementary or middle schools Where the FRPL student populations are
above 40 percent, or high schools where the FRPI, populations are above 30 percent.

33, Insum, many students including the plaintiffs, who attend high poverty
high schools in Charlotte system, are effectively locked into those schools by an
assignment system that begins with an absolute home schoal guaranteé, based upon a
parent's residencc;. at the elementary school level, and then finks each elementary school
to middle and high schools that Yikewise are “high poverty,” The transfer options are
broad in principle but restricted in practice, since the overwhelming majority of parents in .
higher income neighborhoods opt for home schools that quickly fill to 100 % capacity
and beyond, foreclosing any ne‘;v transfers into these schools. Moreover, students within
many of the Charlotte systems schools are segregated by classroom according to their
socioeconomic status, with lower income students grouped together in low-peffcnning
classes that often have less weil-qualified teachers,

34.  Asa further result of this system, high poverty high schools (and

elementary and secondary schools) tend to be disproportionately underutilized, The

14
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Charlotte system’s center city high schools — inchiding West Mecldenburg and B, E |
Waddell-~operated at 77% and 81% capacity respectively durmg the "004 05 academxc
Year, with-West Charlotte, Berry Academy, and Vance Ingh schools at 90%, 95% and
96% capacity respectively, During the same academiec year, Chaﬂoite ngh schools in the
northern and southern suburbs are setionsly overcrowded-—Butlcr at 1279 /o, Nonh o
Mecklenburg at 120%, Providence at 1199 %; and South Mecklenburg at 118 .

33..-. . Nor has the 2000 assignment system achicvod sighificant éransportatlon
efficiencies. Approximately 65 percent of those Charlotte systétn students Eu&éhtll; i
eligible for transportation are transported to their schools on ‘public School buses. On -
information and belief, transportation costs are corrently hlgher ona real dollar bas1s
under the 2000 student assignment system, than they were under the descgregatmn
assignment system. . B S

The Educational Consequences of the Current Student Assignment Plas,

36. ... Although the 2000 assignment plan has only been in effoct for two

academic yeats (2002-03 and 2003-04), vety wide disparities in shidest performance
haye already.emerged among the schools, prouped by their socmecono:mcstatusFor o
example, the high schoo! composite scores reported by the Notth CarolmaDcpartment of i
Public nstruction in 2003-04'at the five highest poverty schools among Charlotis's 1§
regular high schools—West Charlotte (61:92% el gible for FRPL.; 31% af or above grade |
level); Garinger (57.03 eligible for FRPL; 45% at or abovis grade lovel); West
Mecklenburg (46.49% on FRPL; 48% at or above grade level); B.E. Waddell (45.56%
eligible for FRPL; 41% at or above grade levef); and Indeperidsiice (35.67% eligible for

FRPL; 49% at or above grade level)—are far lower than the high school composite scores

15
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at Charlotte's six lowest poverty high schools—Providence (4, 92% eligible for FRPL:
83% at or above grade level); Hopewell High (11.61% eligible for FRPL; 68% at or
above grads level); North Mecklonburg (13.91 eligible for FRPL; 72% at or above grade .
level); David W. Bufler (14.329% cligible for FRPL; 75% at or sbove grade level); Sonth
Mecklenburg (15.37% eligible for FRPL; 74% at or above grade level), Myers Park
(17.78% eligible for FRPL; 75% at or above grade lével). Similar disparities, closely tied
to the socioeconomic .téomposition of various schools, are also present in Chatlotie’s
elementary and secondary schools,

37.  These disparities in measured student performance are caused, in
substantial part, by the high poverty concentrations. Lower income students who attend
higher income schools significantly outperform, on average, lower income students who
attend high poverty schools, In 2003-04, 82% of lower-income students who attended
Charlotte’s low poverty schools were performing at grade level. Only 64% of lower-
income students who attended high poverty schools were at grade level.

38.  Oninformation and belief, students who attend high poverty schools are
more likely to drop out of school before graduation than are students in the Charlotte
system as a whole, | .

39, Oninformation and belief, students who attend high poverty schools are
Iess likely to graduate than are students in the Charlotte system as a whole.

40.  Oninformation and belief, students who attend high poverty schools are
more likely to face both in-sthool and out-ofischool suspensions than are students in
Charlotte’s higher income schools. Consequently, the academic atmosphere in high

poverty schools is substantially more chaotic and less well-ordered than is the scademic

16
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atmosphere in Charlotte’s higher income schodls."A't'Pllﬁlliji BenyAcademy, for N
weeks without any teacher at all—nejther a quahﬁcd ‘tertified teacher teachmg in ﬁeld,
nor even a substitute teacher, - R
*41. " Under the Charlotte Board's Equity Blus IT plar, schools with tigher

proportions of low income childrén are ehtitled i compensatmgeducanonalmputs,
including financial incentives designed to draw sompetent and sxpericncod foahirs 1o
these schools. | | | |

42, ~These inputs atid iriceritives have failéd to siom very high losses of
teachers from Charlotte’s high poverty schools—a 3§ peréent depatinre rats for teachers
employod in such schools in 2003-04, conipared With a 16 percent depariure tate in fhs
Charlofte system overall ==+ ot 50 50 8 TR e g e

43, The Bquity Plus TI plan has not susceeded iﬁ;ﬁﬁiﬁgiiﬁ&éﬁt perfonnance
system, or in‘teducing dropout rates, discipliniry ratés, and other indicia of acadeémic
distress and failure, to Jevels comparable to higher income sohicols in the Chadatie.
system. o

"-'-*-T-;Je Defendants® Knowledge of Likely Adverse rﬁani'iﬁﬁﬁﬁizEo'ﬁ:sfequeﬁées

44.  The adverse effects of high poverty schdols have baenmdely reported for
nearly forty years. In his magisterial stisdy of student performiancs and school resources
in the mid-1960s, Equality of Educational Opportunity, Dr, Tamiss 5. Coloman wnd his
colleagues, commissioned by the United States Congress to éarry ont 2 comprehiensive

analysis as part of the implementation of the Civil Rights Act of 1964, conchided that:

17 -
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“a pupil’s achievement is strongly related to the educational backgrounds and aspirations
of the,othpr students in the school,” and that 1f a “minority pupil is put with schoolmates
with strong educational backgrounds, his aehievlement is likely to increase.” Coleman
Report, at 22. Indeed, the Coleman Report found that “[a)ttributes of other students
account for far more vatiation in the achiovement of minority group children than do any
attributes of schoel facilities and slightly more then do attributes of staff.* JJ, at 302,

45.  Professor Coleman's findings have been replicated in dozens of highly
reliable, meticulous scientific studies, Many distinguished scholars and researchers,
including Christopher Jencks, Alison Wolf, Karl White, Mary M. Kennedy, Susan E.
Mayer, Robert L. Crain, Rita B. Mahard, Judith Anderson, Eric Camburn, Luis Laosa,
Russell Rumberger, Sheryll Cashin, Richard Kahlenberg, and Gary Orfield, have reached
similar conclusions based upon their carefisl studies of empirical evidence, These findings
are well known to the defendant Charlotte Board and o the defendants State and State
Board.

46.  Upon information and belief, Professor Gary Natsiello of Columbia
University Teacher's College was retained as an expert by the Charlotte Board as it
conducted its revision of its student assignment policies in 2000 and thereafter. Professor
Natriello told the Charlotte Board that “Once you get at least 50 percent concentrations of
poor students, it becomes very difficult to be effective in helping disadvantaged kids

achieve," He also told the Board that it would cost significantly more to edncate students

in high poverty seftings.

18
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" FIRST CLATM FOR BELIEF
DENIAL OF AVSO ' _:D”BASIC EDUCA’I‘IO .

47 ) PIamttft‘s mcorporate by refetence gach of the allegations of paragraphs 1
ﬂmugh A6 ofthis complaint, L |

_ 48. Ptamtlﬁ' students have a ﬁmdamentat right under Article I, § 15.and
Am::le Dx § 9(2) of the North Carolma Conshtutzon to the opportunity for a sound basic
educatmn Defendants tho Stato tho State Board of Education, and their local edycational
agant the Charlotte Board of Eduoat:on have a duty to gnard and protect that right. ..

7 49 'I‘he dcfendant Charlotte Board has denied the plaintiffy their .
constmmooal opportumty for a sound bas:c education, because it has chosen and.

mamtamed a student assi gnment system that systematically deprives. plamtlffs of many ..

essentzal elements f soundbasm education,

| 50 | Defendants have the available fiscal, administrative, and educatjonal .
capaclty to adopt and implement alternative student assignment plans, including, for
example, a plan that would establish floor and ceiling oaps on the percentage of fice and
fed“°°d.9.*?'é9!‘!§°t smdm*sm ' overy Charlotte school, in order to efiminate the barrier to

a sound basm cdu t'

3 erectod by the Charlotte s 20{30 student assxgnment policy. .

3 Sl The faxlure of defendant Charlotte Board to adopt and implement, and of .
the defendmtts State and State Board 1 mswt upon, some alternative assignment policy,
despit the awarnessofhe advere educationsl consequences of high poverty schools,
desPito thau- lmoorledge that Charlotte’s high poverty schools have notrosponded . .
suﬁiciently to the Equity Plus Il strategy. and despite the fact that altemative remedies
are available in this wealthy school district, violates the plaintiffs’ constitutional rights

under Article I, § 15 and Article IX, § 2(1) of the North Carclina Constitution.

19
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ECOND CI.AIM FOR RELIEF
DEFENDANTS' VIOLATION OF PL RIGHT TO
© THEEOUAL PROTECTION op DS RIGHT 10

52.  Plaintiffs incorporate by reference paragraphs 1 throngh 51 of this
complaint.

53.  Plaintiffs have aright under Article L, § 9 of the North Carolina
Constitution to the equal protection of the laws,

54.  Defendants” maintenance of system for student assignments that'
releggtes plaintiffs and many other lower-income students to high poverty schools, which
are (1} disproportionately filled with students at serious risk of educational failure
becanse of parental poverty, parental nnemployment and underemployment, lower
parental educational levels, single parent families, non-white students, students with poor
health, students whose families have inadequate or unstable housing, Kmited English '
proficient students, and students who need cxceptiqnal services, and which are {2)
characterized by high teacher tutnover, more inexperienced teachers, more teachers who
teach out-of-field, and mote administrative turnover, deprives the plaintiffs of educational
opportunities that. are equal to those afforded to those Charlotte's stadents who attend
Jower-poverty schools with fewer at-risk students and greater teacher stability and
quality. |

35, Defendants chose.and implemented the present Chatlotte student
assignment system despite their clear knowledge that it would create many of these
adverse school socioeconomic conditions and would, therefore, create educatmnal

disadvantages for plaintiffs and other students in high poverly schools.

20
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56.  Charlotte’s present student assignment system deprives plaintiffs of the

equal protection of the laws, .. .

WI-IBR.EFORB, plaintiffs respectfully request

1. A decla:ahon that Charlotte s prcsent sludent asmgnment plan is |
unconstitutional on its face and/orin its applmanon to pIamtxﬁ's and others studeﬂts |
similarly situated,’ ‘under Artmles I §§ 9 and IS and Arhc!cs IX § 2(1). 7

2. An order enjoining the defendants tn desxgn and 1mpleme-‘rﬂxt an altemam-r‘e.
student ass:gmnent p]an to end hlgh poverty concentratxons m every Chatlotte school by
cstabhshmg reasanable ﬂoor and cellmg caps on the free and reduced pnce lunch |
population of every eIementary, rmddle, and lngh school in the Charlotte System,

3.7 An ordet'fét'mmng junsdxctton over thxs case to ensure full comphance 7.
w“\_h the Court?s dwreﬂ R e R T KA LT S B S AT '. s o |

477 Anorder grantmg o plamttﬂ"s the1r attomcys fees and reasonable costs to
the extent penmtted by law, and e -

5. An order grantmg ‘such other and further rehef asto the Court shall seem

Jnstandproper o

21
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Thig _Cf_ day of February, 2005

elas L. Clgn 3
Julius .. Chambers

North Carolina State Bar No. 769

Charles BOger i
Member of the New York Bar

North Carolina State Bar No, 1559‘?

Ashley Osggnt

North Carolina State Bar No. 22238

S Center for Clvﬂ nghts ’j e o
“CB#3380

Julius L. Chambers 7“4
.- North Carolina State Bar No. 769 - e
Ferguson Stein: Chambers Adkms Gresham & el
s Sumter; PLA, - SR
" 741 Kenilworth Ave., Sutte 300
Charlotte, NC 28204
(704) 375-8461

ATTORNEYS FOR PLAINTIFF-INTERVENORS
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STATE OF NORTH CARQLINA IN THE GENERAL COURT-OF JUSTICE i 33

COUNTY OF WAKE SUPERIOR COURT DIVISION
95CVS 1188 - RIS A o

HOKE COUNTY BOARD OF EDUCATION;
HALIFAX COUNTY BOARD OF EDUCATION; - .....)
ROBESON COUNTY BOARD OF EDUCATION; )
CUMBERLAND COUNTY BOARD OF )
EDUCATION; VANCE COUNTY BOARD OF )
EDUCATION; RANDY L. HASTY, individually )
and as guatdian ad litem of Randell B. Hasty; }
STEVEN R. SUNKEL, individually and as }
guardian ad litem of Andrew J. Sunkel; LIONEL )
WHIDBEE, individually and os guardian ad litem " )
of Jeremy L, Whidbee; TYRONE T. WILLIAMS, ')
individually and as guardian ad litem of Trevelyn )
L. Williams; D.E. LOCKLEAR, JR., individually )
and as guardian ad litem of Jason E. Locklear;
ANGUS B. THOMPSON 11, individually and )
guardian ad litem of Vandaligh J, Thompson; )
MARY ELIZABETH LOWERY, individually =~ - ')’
and as guardian ad /item of Lannie Rae Lowery; * )
JENNIE G. PEARSON, individually and as )
guardian ad fitem of Sharese D, Pearson; }
BENITA B, TIPTON, individually andas )
)
)
)
)
}
)
)
}
)
)
)
)
}
)
)
)
)
)
}

guardian ad litem of Whitney B. Tipton; DANA
HOLTON JENKINS, individuslly and as guardian
ad liiem of Rachel M, Jenkins; LEON R, :
ROBINSON, individually and as guardian ad
litem of Justin A. Robinson,

Plaintiffs,

CASSANDRA INGRAM, individually and as PLAINTIFF-

guardian ad litem of Darrie Ingram; CAROL INTERVENORS
PENLAND, individually and as geardian ad fitem __CMSSTUDENTS.
of Jeremy Penland; DARLENE HARRIS, AND CHARLOTTE-
individually and as guardian ad litem of Shamek 'MECKLENBURG
Harsis; NETTIE THOMPSON, irdividuslly and NAACP

as guardian ad litem of Annette Renee Thompson;
OPHELIA AIKEN, individually and as guardian
ad liters of Brandon Bell; ASHEVILLE CITY
BOARD OF EDUCATION; BUNCOMBE
COUNTY BOARD OF EDUCATION; =~ =
DURHAM PUBLIC SCHOOLS BOARD OF
EDUCATION; WAKE COUNTY BOARD OF



277 is18-

EDUCATION; WINSTON-SALEM/FORSYTH
COUNTY BOARD OF EDUCATION,

Plaintiff-Intervenors,
and

)

)

}

)

}

}

)
RAFAEL PENN: CLIFTON JONES, individually )
and as guardian ad litem of CLIFTON MATTHEW 3
JONES: DONNA JENKINS DAWSON, )
individuatly and as guardian ad Hrem of )
NEISHA SHEMAY DAWSON and TYLER )
ANTHONY HOUGH-JENKINS, DENISE }
HOLLIS JORDAN, individually and as guardian )
ag litem of SHAUNDRA DOROTHEA JORDAN }
and BURRELL JORDAN, V; TERRY DARNELL )
BELK, individually and as guardian ad litem of )
KIMBERLY SHANALLE SMITH; SUSAN J
JANNETTE STRONG, individually as guardian )
ad litem of TRACEY ANNETTE STRONG and }
ASHLEY CATHERINE STRONG; CHARLOTTE }
BRANCH OF THE NATIONAL ASSOCIATION FOR. )
THE ADVANCEMENT OF COLORED PEQPLE, '
)

}

)

)

)

}

)

}

)

)

)

)

)

)

)

)

)

Plaintiff-Intervenors,

VS,

CHARLOTTE-MECKLENBURG BOARD OF
EDUCATION,

Plaintiff-Intervenor and
Realighed Defendant,

and

STATE OF NORTH CAROLINA and the
STATE BOARD OF EDUCATION.

Defendants.
Plaintiff-Intervenors Rafael Penn. Clifton Jones, Clifton Matthew Joncs, Donna
Jenkins Dawson, Neisha Shemay Dawson, Tyler Anthony Hough-Jenkins, Denise Hollis

Jordan. Shaundra Dorothea Jordan, Burrell Jordan, V. Terry Darnel} Belk, Kimberly
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Shanalle Smith, Susan Jannette Strong, Tracey Annetie Strong, Ashley Catherine Strong,

and the Charlotte-Mecklenburg Branch of the National Association for the Advancement - . ..

of Colored People allege and state the following against the defendants:
NATUREOFTHISACTION . . ....:.... .
1. " Plaintiffs include students (hereafter, "the CMS students") who sttend

public high schools in the Charlotie-Mecklenburg school district {hereafter. “the CMS - .

district™), some of whom are represented by their parents and next friends. Plaintiffs also .-

include the Charlotte-Mecklenburg Branch of the National Associationfor the -

Advancement of Colored People (hereafter, “the NAACP"), many of whose members ..

have children who now attend or expect to attend public high schools in the CMS district., . - -

2.7 7 Plaintiffs intervene i this lawsuit to enforce the constitutional rights of

CMS high school students to a sound basic education—which is guaranteed by the North . .

Carolina Constitution, art. I, § 15 and art. IX, § 2 (1), as clarified ‘by-the North Carolina .. .. ...

Supreme Court in Zeandro v, State, 346 N.C. 336, 488 S.E.2d 249 {1997), by Hoke ... .
County Board of Education v. State, 358 N.C. 605, 599.5.E.2d 365 (2004}, and by the _

various prior orders and decisions of this Cowrt. - -

3. 7 Plaintiffs CMS students attend, or expect to attend, high schools within the . .

CMS school district that have undergone profound changes in their student populations .

during the past five years because of a series of resolutions adopted by defendant ... ..

Charlotte-Mecklenburg Board of Education (hereafier, “the CMS Board"}, These . ... e

resolutions have created and implemented a new plan for student assignment {hereafier,

“the 2000 Plan"™}.
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4. The 2000 Plan succeeded 28 years of federal court-supervised assignment
plans that were designed to bring about racial desegregation under the Swann v,
Charlotte-Mecklenburg Board of Education lawsyit. The 2000 Pian was built uia;on R
policy foundation emphasizing parental choice-— a “home school guarantee™ that all
students conld attend a school in proximity to their residences—and an assurance that
these home school guarantees and other choices would be stable “to the fullest extent
feasible.”

5. The defendant CMS Board knows, and was cautioned by educational
consultunts, that the CMS district is comprised of residential neighborhoods that vary
widely in their average socioeconomic circumstances. Some neighborhoods, especially in-
ceniral ¢ity and west Charlotte, are predominantly lower-iﬁcome. Others, especially in the
northern and southemn suburbs of Charlotte, are predominantly higher-income. The
'defe.ndant CMS Board knew, therefore, that its adoption of the 2000 Plan with jits “home
school guarantee™ would necessarily create public schools whose student populations
wonld vary greaﬂy in their overall average sociogconomic circumstances.

6. The 2000 Plan has created many “high poverty” and low-performing
schools within the CMS school district. These high poverty and low-performing schools
enroll disproporticnately large concentrations of students who stand at risk of educational
failure according to every known measure: poverty. parental unemployment or
underemployment, low parental éducationat levels, single parent family status,
inadeguate or unstable housing, poor health, racial minority status, limited English

proficiency, and status as exceptional children,
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7. The students in these high poverty and/or low-performing schools have
experienced extraordinarily high rates of teacher.and administrative turnover, school
disorder, and academic failure. They are not receiving the sound basic education
guaranteed by Leandro, and the defendants have failed in their constitutional duties to
provide that education.

PARTIES
PLAINTIFFS
8. Plaintiff Rafael Penn is a resident of Mecklenburg County. Plaintiff Penn

was a student at Zebulon B. Vance High School in the CMS district until he concluded

- that he could not receive a sound basic education from CMS and enrolled in 2 GED

program with the Urban League in the spring of 2005.

9. Plaintiff Clifton M. Jones is a resident of Mecklenburg County and is a
student at Phillip O. Berry Academy in the CMS district. He is a minor and is represented
in this case by his father, Clifion Jones.

10.  Plaintiff Neisha Shemay Dawson is a resident of Mecklenburg County and
is a student at Olympic Hfgh School in the CMS district. She is 2 minor and is |
represented in this case by her mother, Donna Jenkins Dawson.

11.  Plaintiff Tyler Anthony Hough-Jenkins is a resident of Mecklenburg
County and is a student at Southwest Middle School in the CMS district. He is a2 minor
and is represented in this case by his mother, Donna Jenkins Dawson.

12,  Plaintiff Shaundra Dorothea Jordan is a resident of Mecklenburg County
and is a student at Garinger High School in the CMS district. She is a minor and is

represented in this case by her mother, Denise Hollis Jordan.
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13, Plaintiff Burrell Jordan ,V, is a resident of Mecklenburg County and is a
student at Garinger High Schoot in the CMS district. He is a minor and is represented in
this case by his mother, Denise Hollis Jordan.

14, Plaintiff Kimberly Shanalle Smith is a resident of Mecklenburg County
and is a student at West Charlotte High School in the CMS district. She is a minor and is
represonted in this case by her father, Terry Darnel} Belk. |

15, Plaintiff Tracey Annette Strong is a resident of Mecklenburg County and
is a student at E.E. Waddeli High School in the CMS district, She is a minor and is
represented in this case by her mother, Susan Jannette Strong.

16, Plaintiff Ashley Strong is a resident of Mecklenburg County and is a
student at E.E. Waddell High School in the CMS district. She is a minor and is
represented in this case by her mother, Susan Jannette Strong,

17. - Plaintiff Chartotie-Mecklenburg Branch of the National Association for
the Advancement of Colored People is a local affiliate of the nation’s oldest civil rights
organizaiion. dedicated to seeking justice for African Americans and other people of
color, The membership of the Charlotte-Mecklenburg NAACP Branch includes parents
whose children are currently enrolled or expect to enroll in CMS high schools, and who
will be affected by the outcome of this litigation,

DEFENDANTS

18,  Defendant Charlofte-Mecklenburg Board of Education is a corporate body
granted powers pursuant to state law. It has the suthority to sue or be sued under N.C.
Gen. Stal. § 115C-40, The State has delegated to the CMS Board the “general conirol and

supervision of all matters pertaining fo the public schools in [its] respective local school

6
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administrative unit[]," and the Board is charged with “execut[ing] the school laws in" its
district, N.C. Gen, Stat. § 115C-40, so as “to pravide adequate school systems within [its]
respective local school administeative unitf], es directed by law N.C. Gen. Stat. § 115C.
47 1),

19. ... Defendant State of North Carolina thereafter, “the State™) is responsible
under the North Carolina Constitution for public education. Art. 1, § L5, It is the State’s
constitutional duty to guard and maintain the fundamental right to an adequato education.
Consistent with this duty, the State must provide, through legistation enacted by the .
General Assembly, for 2 general and uniform system of fres public schools wherein equal
opportunities are proyided for all students, Art. 1X, § 2(1), The North Carolina Supreme
Court has held that the State is ultimately responsible for the provision ofa
constitutionally adequate edugational system, even when .“.,-del?sﬂ¥sﬁ,°P€Ya?i.§?“!, .
autharity to local school boards. Hoke County Bourd of Education v. Stute, 358 N.C. 605.
636-38, 599 S.E.2d 365, 389-91 (2004). . I e

20.. . Defendant State Board of Education (herenfier, “the State Board") is an
agency of the State of North Carolina, charged with the “general supervisionand
adminisiration of the frce public school sysiem” of the State of Nosth Carolina, N.C. Gen,
Stat. § 115C-12{1). . e e L

JURISDICTION AND VENUE

21.  This Court has juri_:_s;_ji_cgiqn‘ aver the subj:q_t matter of ‘thi_s_action under .

N.C. Gen. Stat. §§ 7A-245(a) (1), (2), (3). & ().

22.  This Court has jurisdiction over the person of the defendants undet N.C,

Gen. Stat § 1-75.4,
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FACTUAL ALLAGATIONS
Some Historical Background

23.  Forover 15 years, from the late 1970s untit 1992, the CMS system
operated under a federal desegregation plan approved by a federal district court, which
formally oversaw many CMS educational decisions as part of the remedy phase of the
Swann v. Charlotte-Mecklenburg Board of Education case, The CMS assignment plan,
based on the remedial requirements of the Equal Protection Clause of the Fourteenth
Amendment, required efforts at racial balance in virtually every elementary, middle, and
high school, Because of the lower average incomes of Afiican American families than of
white families, this racial desegregation led indirectly toward the creation of schools with
relatively similar socioeconomic compositions threughout the CMS district.

24, In 1992, the CMS Board, responding to the proposa! of a new school
superintendent, began to experiment with a more flexible system of student assignments.
in which parents had the option to choose one of many magnet schools for their children.

25  New litigation in 1997 over CMS"s assignment policy led to a declaration
by the federal district court in 1999 that the CMS district had become “unitary™ and no
longer required federal judicial supervision. As part of its final erder and judgment, the
district court enjoined the CMS Board to cease any use of race as a criterion in making
student assignments. The federal district court‘# factual findin g that- the CMS district had
become “unitary™ was affirmed on appeal fo the Uniteci States Court of Appeals for the
Fourth Circuit. The portion of the district court's order enjoining the CMS Board's

further use of race in making student assipnments was vacated.
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26, InMarch of 1999, the CMS Board adopted a document entitled dchieving
.rhe CMS Fision: Equuty end Student Success, which set forth the baslc gonis grri_;‘i” o
strategies for a new student assignment system.On June 1, 2000, the CMS Board adopted
a resalution comumiting ifself to the new plan and instructing the swperintendentto
develop a student assignment plan for 2002-2003 that would “maximize stablhty qu__‘
students to the fullest extent feasible,” “guarantee availability of a *home’ school
assignment choice for every student in proximity to the student’s home,” and
“guarantee[]s options for low performing students™ end for "students of low
soclocconomicsatms” .. “who aye assigned fo home Eﬁ*}?ﬁ{{i}}*i}}lf’.iﬁ@._??ﬁc enraions
offow performing students, to choose assignment to schools with higher performance
and lower concentrations of low socioeconomic status.™ .~ |

27. A revised version of the plan was approved on April 3, 2001, Under that

 vevised plan. most students. including the plaintiffs, who attend high poverty and/or low-
performing high schools in the CMS district are effectively locked into those schools by a

system that buging with an absolute home school guarantee based upon a parent’s

residence at the slementary schoo! level and then links each clementary school fo middle
and high schools that Mkewise are “high poverty.” ,,
28, The CMS Board's student assignment plan has led to disproportionate
underutilization of its high poverty high SChQO-_],S_,- For e‘mmpie. West M@r{:‘klyp}_}urrg’apd ’
6.5, Waddelt—two of the CMS distriot's ceater city high schaols—operated at 77% and
81% capnoity respesfively during the 20042005 academic year, with West Charlotte, O.

Betry Academy, and Vance high schools at 0%, 95% and 96% capacity respectively.
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During the same academic year, CMS high schools in the northern and southern suburbs
were seriously overcrowded—Butler at 127%, Notth Mecklenburg at 120%, Providence
at 119%. and South Mecklenburg at 118% capacity.

_ 29.  Inearly 2005, the CMS Board underwent a Comprehensive Reassessment
of Student Assignment and, in July 2005, adopted amendments (hereafier, “the 2005
Plan®) to the 2000 Plan, )

30.  The CMS Board adapted its 2005 Plan, aware that it would perpetuate the
existence of high poverty and low-performing schools within the CMS district that are
.now expetiencing high rates of student failure.

31 The CMS Board adopted its 2005 Plan, aware that most high poverty
schools create significantly more adverse learning environments for their students.

32,  Oninformation and belief, the 2005 Plan will worsen the economic and
racial isolation that emerged under the 2000 Plan and further increase the educational
risks to the intervening CMS students and other students consigned to high poverty
schools.

33.  Atpresent, CMS students who attend high poverty and/or low-performing
high schools stand at grave risk of suffering bexmanent and irreparable injury to their
prospects for post-secondary educational or vocational training.- for competing on an
equal basis with others in further formal education or gainful employment. and for
functioning in a complex and rapidly changing society.

34.  Oninformation and belief, students within many If not all of the CMS

“district’s high schools are disproportionately segregated by classroom according to their

race and/or socioeconomic status, with disproportionate numbers of lower income and

10
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non-white students grouped together in low-performing clesses that often have less well-
qualified teachers, Even in otherwise high-performing high schaols, such in-school-
assignment policies operate to deny these students their right to a sound basic education,

as reflected by the huge disparity in grade level proficiency percentages for low income

students as opposed to their higher income peers. . For example, in CMS’s five wealthiest ..

high schools, only 39% of students eligible for free or reduced-price lunch reached grade
level proficiency in 2003-04, while 74% of their middle and higher income peers reached
grade level proficiency, -

35 . Asdeveloped more fully below, low income students in CMS’s five
highest poverty high are doubly disadvantaged: by the district's failure to educate low .
income and minority children generally and by their attendance at a high paverty.school. -
Only 249 of these students reached grade level proficiency in 2003-04, . . .

-« -+ Educational Consequences of CMS's High Poverty Schooling .

36,  Although the CMS Board’s plan has only.been in effect for three academic
years (2002-2003 through 2004-2005), very wide disparities in student performance have .
already emerged among the schools, grouped by their socioeconomic status.

<37, -The high school composite scores reported by the North Carolina

Department of Public Instruction in 2003-2004. are far lower at the five highest poverty .. .
schools among CMS's 17 high schools—West Charlotte (61.92% eligible for FRPL: 31%
at or above grade level); Phillip O. Berry Academy of Technology (57.54 sligible for .
FRPL; 44 5% at or above grade level); Garinger (57.03% elipible for FRPL; 44.9% at or
above grade level); West Mecklenburg {46.49% efigible for FRPL; 48% at or above

grade level); and E.B. Waddell (45.56% eligible for FRPL: 40.7% at or above grade

1
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level)}—than the high school composite scores at CMS”s five lowest poverty high
schools—Providence {4.92% eligible for FRPL; 84.9% at or above grade level);
Hopewell { 11 61% eligible for FRPL; 68% at or above grade level); North Meckienburg
{13.91% eligible for FRPL: 72% at or above grade level); South Mecklenburg {15.37%
eligible for FRPL; 74% at or above grade level): and, Myers Park (17.78% eligible for
FRPL: 75% at or above grade level). |

38, The story of two academic worlds, far apart, was repeated by CMS in
2004-2005, Reports from the 2004-2005 school year reveal that composite scores at the
five highest poverty schools were far lower—West Charlotte: 35.7% at or above grade
fevel; Phiilipro. Berry Academy of Technology: 46.6% at or above grade level; Garinger:
42.1% at or above grade level; West Mecklenbutg 46.7% at or above grade level; and
E.E, Waddell 47.6% at or above grade level— than the 2004-2005 scores at CMS’s five
lowest poverty schools—Providence: 86% at or above grade level; Hopewell: 64.6% at or
above grade level: North Mecklenburg: 71.9% at or above grade level; South
Mecklenburg: 72% at or above grade level; and, Myers Park: 81.2% at or above grade
level.

39.  These disparities in stndent performance are caused, in substantial part, by
the high concentrations of low-income and at-risk students in the lowest performing
schools, and by the failure of the defendants to provide sufficient compensating ﬁscaj.
human, and educational resources to overcome these demographic disadvantages.

40.  Lower income and at-risk students who attend higher income schools
significantly outperform, on average, lower income students who attend high poverty

schools,
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41, Lower income students ot higher income schools ofien ontperform higher
income students at lower income schools, For cxample, at Providence, CMS’s wealthiest
high school, §4.5% of lower income students performed at or above grade level in 2003-
04. At West Charlotte, CMS"s highest poverty high school, only 32.4% of middle and.
high income students performed at or above grade level jn 2003-04. .

42, ‘On information and belief, students who attend high poverty schools are
more tikely to drop out of school before graduation than are students in the CMS district
as a whole. On information and belief, students who attend high poverty schools are less
likely to gradnate than are students in the CMS district as a whole.

43, ~" On information and belief, students who attend high poverty high schools
are more likely to face both in-school and out-of-school suspensions than are students in

CMS’s higher income schools, = - ...

44. -The academic atmosphere in high poverty high schools—both in classand .

out of class—is substantially more chaotic and dysfunctional than is the academic
atmosphere in CMS''s higher income sehools. At Phillip O, Berry Academy of
Technology, for example, plaintiff Clifton Jones® 2003-04 Freshman Focus class spent .
most days with no teacher at all. neither a qualified, certified teacher teaghing in figld, nor
even a substitute teacher. Although CMS points to the Freshman Focus class as central to
its strategy for stemming the district’s widespread high school fuilure, plaintiff Jones and
his classmates typically watched Jerry Springer on television during their F reshman

Focus class,

13
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The School Experiences of CMS's Studeats in High Poverty Schonls

45.  Plaintiff Shaundra Dorothea Jordan, assessed as academicaily gified in
élementary school, is a young mother who is determined to stay in school and ge on to
college. Shauﬁdra passed the tenth grade at Garinger during the 2004-2005 academic
year with low grades and low EOC scores I school, her biggest struggle has been to
stay focused despite the daily chaos and disorder in cote classes, including English IF,
World History, Biclogy and Geometry, Shaundra's mother has unsuccessfully tried to
transfer Shaundra ta East Mecklenburg, David W. Butler or Independence high schools.

46,  In 2004-2005, Plaintiff Kimberly Shanalle Smith, assessed as
academically gifted in clementary school, completed her freshman year at West Charlotte

- High School., Her 2004-2005 U.S, History class had substituté-teachers the first three
quarters of the year, Some of the substitutes handed ont worksheets, but none of the
students' worksheets were graded or recorded. There were no lectures and no fests,
Kimberlyi received an A, but in her words, “none of us earned what we got.”

47,  Plaintiff Kimberly Shanalle Smith's experienees in ofher core classes were
not much better. The 40 African American students in her biclogy class coulAd not
understand their Biology teacher, for whom English was a sccond language, Kimberly
eamned a D as her final grade in biology.

48 Plaintiff Kimberly Shanalle Smith saw fights “by the day" at West
Chatlotte. The physical fighting did not bother her as much as the “*constant loud arguing
that you can't get away firom.™ Kimberly has had friends suspended for arguing with
teachers. Kimberly believes that the school “never deals with kids positively. Just

negatively.”

14
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49, - On information and belief, teachers and administrators in many high
poverty and/or low-performing high schools communicate quickty with. parents of
students when there is-a discipline problem. However, these teachers and administrators
are significantly Jess available when parents want to discuss academic issues. ...

50. - Plaintiff Kimberly Shanalle Smith has been scared at school “three or
four times™ when there-were rumors of a big fight involving many students. - Her fears .
“influence where you think you might be safe.. You wait a little bit for the fight to get .
over before you walk on a certain part.of campus or try to catch your bus,” The big fights .
are “different from unexpected fights when it’s just two or three kids.” ..

51.: - - West Charlotte is the home.school for Plaintiff Kimberly Shanalle Smith,
She and her parents tried unsuccessfully to have her transfetred to Myers Park and
Vance. They did not even list West Charlotte as one of their choices.

52, <In 2004-2005, Plaintiff Tracey Annette Strong had an Individualized
Education Plan thet was followed haphazardly at best during her freshiman year at E.E.
 Waddell. Two to three times a week. she and her classmates attended “Algebra . . .
Thinking™ class in the absence of a teacher, totally without instruction, Tracey ultimately.
failed the class, - ¢ ooy s -

53. +-+1n-2004-2005, Plaintiff Tracey Annefte. Strong, a ninth-grader, was placed
in an eleventh grade United States History class. Tracey failed the class and failed the .
EQC, but was told it would not count against her because. it was an eleventh grade credit.

54.  Plaintiffs who attend high.poverty and/or fow-performing CMS high
schools regularly experience learning environments that are more focused on establishing

order than on students’ academic achievement or on personal and life advancement.

15
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The Defendants® Knowledge of The Adverse Educational Consequences
Of High Poverty Schooling

55.  The adverse effects of high poverty schools have been widely reported for
neatly forty years, In his magisterial study of student performance and schoc! resources
in the mid-1960s, Eyuality of Edvcationid Opportinity, Dr. James S. Coleman and his
colleagues, commissioned by the United States Congress to carry out a comprehensive
analysis as part of the implementation of the Civil Rights Act of 1964, concluded that “a
pupil’s achievement is strongly related to the educational backprounds and aspirations of
the other students in the school,” and that if a “minority pupil is put with schoolmates
with strong educational backgrounds, his achievement is hkely to increase.” Coleman
Report, at 22, Indeed, the Coleman Report found that “[a]tiributes of other students
account for far more variation m the achicvement of minority group children than do any
attributes of school facilities and slightly more than do attributes of staff." Iid, at 302
(emphasis remaved).

56.  Professor Coleman’s findings have been replicated in dozens of highly
reliabie, meticulous scientific émdies. Meany distinguished scholars and researchers,
including Christopher Jencks, Alison Wolf, Karl White, Mary M, Kennedy, Susan E.
Mayer, Robert L. Crain, Rita E. Mahard, Judil‘h Anderson, Eric Camburn, Luis Laosa,
Russefl Rumberger, Sheryll Cashin, Richard Kahlenberg, and Gary Orfield, have reached
similar conclusions based upon their careful studies of empirical evidence. These findings
are well known to the defendant CMS Board and to the defendants State and State Board,

57.  Onwnformation and belicf, Professor Gary Natriello of Columbia
University Teacher's College was retained as an expert by the CMS Board as it

conducted its revision of its student assignment policies in 2000 and thereafter. Professor

16
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Natriello told the CMS Board that “Once you get at least 50% concentrations of poor
students, it becomes very diffieult to be effective in helping disadvaitaged kids dchieve.”
He also told the Board that it would cost significantly more 1o educate studénts in high
poverty settings. I o -

The Equlty Plus 1 Plan: CMS's Purported Cnmp-ensatmn for
. High POVel‘ty Schooling |

58, ...The CMS Board has acknowledged that “some greater s.:or,nccn_tg@tiqns of
low sociceconomic status . . . may not be reasonably avoidable under [the 2000] Plan.”
To compensate for this ,edy.r;q,t:iﬁnal dj_s.aﬁvan!ggﬁ- it dcf;la_rgd as part of its 2000 lﬁ!an that
qualify as Equity Plus 11 schools qadcr the aepli@@'ai,e cr_.i}fzrifg Df !h'?_ Eea.r,f! s!.l,‘?!.! Eﬁ?_‘?‘???i.c,_
additional resources wnder the Equity Plan, including, but not __li;_pi;gﬂ __'t_p?__fg_t‘;lli]j__f: support
services, teacher and administrator incentives to create and maintain stable balances of |
experience and gualification, reduced class sizes and curricylum enhancements to clevate
and meet expectations of excelience.” e

§9. .. In effect, the 2000 Plan accepted the certainty that many of CMS's high
schools would become far more economically and racially isolated. As gomp@?at:i_pn.
CMS made. the promise that these "Equity Plus II” schools would regeive sufficient
additional inputs and resources to bgiqjg_. equlty and high PE_IZfQEE_Emg? to every ‘-s‘.’,,;f'ﬁ‘?"_, L

60.  Under the CMS Board's Equity Pluis I plan, some schools with higher
proportions of low income and/for at-risk children, though not all, are entitled to
compensating educational inputs, including financial incentives designed to recruit and

retain significant numbers of competent and experienced teachers to these schools.

17
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61.  These compensating inputs and resources have not, however, been
provided to all high poverty and/or Jow-performing schools that need them, nor have they
been sufficient, even in the schools that receive them, to offset the severely erippling
learning environments created within CMS™s high poverty high schools.

32,  These inputs and incentives have failed to stem very high losses of
teachers from CMS's high poverty schools—a 38% departure rate for teachers employed
in such schools in 2003-2004, compared with a 16% departure rate in the CMS district
overall, .

63.  The Equity Plus IT plan has not increased levels of student performance
and graduation rates to levels comparable to thése in other schools in the CMS district,
Nor has-it reduced dropout rates, disciplinary rates, and other indicia of academic distress
and failure, 10 levels comparable to those in other schoals in the CMS district,

64,  Baquity Plus 11 schools have pot received all of the resources initially
promised them to compensate for the grave educational disadvantages caused by high
joverty and low-performaance concentrations

63, Since 2003, the CMS Board of Education has under-fiinded Equity Plus
[I schools by millions of doliars annually.

66. In 2003, then Superintendent James Pughsley reported that the district was
$20 1 million short in providing sufficient funds to bring Equity Plus II schools up to
standard. Equity Plus I1 high schools accounted for at least $4.6 million of that
underfunding.

67.  Since 2003, the district has not released an updated number for the Equity

Plus shortfatl. However, the Equity Status Reports from 2004 and 2005 suggest that

18
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underfunding has continucd in many areas. For instance, more than $9.2 million of the
$20.1 million shortfall in 2003 was due to the failure to fund a promised Designated
Equity Plus II bonus incentives ”tgsfﬁcl_‘::‘l;ta)_'{. Eqmty Plus Ilhlghschools accounted :fp_l_' $23
million of the missing bonuses in that year. The Board and Commission did not pay the
bonuses in 2004 or 2005, causing the tofal deficit in missing teacher bonuses to at least
triple. , L e T

68.. . Compensatory funding for high poverty schools has been sought from the.
Mecklenburg Board of County Commissioners. In 2004, the Board appropriated $5.8
million from restricted contingency funds to the CMS district to fund & nghSchuol
Challenge.” This appropriation was designed to focus resources so as to increase et
scores at the three lowest-performing high schools: Garinger, West Charlgite, and West
Mecklenburg. The CMS district announced target Improvements on their composite
soores for 2004-05,0f 35% at West Mecklenbucg, 51% at Garinger, and 40% at West
Charlotte. , | S

69- ....Of the three aforementioned schoals. only West Charlofte improyedits
composite scores from 2003-04 to 2004-05—a modest increase from 31% to 35.7% that
fell substantially below its projected target, .

70. ... West Mecklenburg and Garinger suffered, not advances, but instead

declines in grade level proficiency from 2003-04 to 2004-05. West Mecklenburg

‘composite scores dropped from 48,0% to 46.7% in grade Jeve] proficiency. Garinger’s

composite scores dropped from 44.9% t642.1%,
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The Teacher and Staff Challenges in High Poverty Schools
- 71. Although experienced teachers and administrators are key elements in
achieving a sound basic education, the CMS Board has failed to assure a stable balance of
experienced and qualified feachers in iis high poverty high schools.

72.  Onp information and belicf, despite its promise of Equity Plus I bonuses
and otl':er strategies to recruit and retain competent, ﬁualiﬁed teachers, teaching in their
own subject areas, CMS has not provided sufficient fiscal and other resources to
overcome the difficult working conditions, demoralization of teachers, staff and students,
and other features that prompt teachers and staff to resign or transfer from CMS's high
poverty high schools.

73.  Despite the presence of some remarkable and dedicated teachers and
administrators in CMS's high poverty and/or low-performing high schools, the average
levels of experience, retention, teachers who teach in-field. and other recognized
measures of teaching excellence are significantly lower in high poverty and low-
performing high schools than in other schools within the CMS district,

74.  On information and belief, even if Equity Plus II schools had received ail
of the resources promised under the Equity Plus IT program—and they did not—Equity
Plus Il high schools would still lack the human, fiscal, and educational resources
necessary to meet the educational needs of the students who attend these high-poverty
and low-performing high scheols.

The Systemwide Underfunding of CMS's High Paverty
And Low-Performing Schools

75.  On information and belief, local educational authorities governing CMS

do not have the will and/or the financial wherewithal to staff and fund CMS's high

20
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poverty and low-performing high schools at the levels necessary to provide the students .
assighed to these schools the opportunity for a sound, basic.education.

76.  Inan August 5, 2005 letter frome CMS Superintendent Francis Haithcock
to the Honorable Howard Manning, the CMS administration admitted that CMS had
concluded, as of January of 2004, that its *lack of highly qualified teachers in every, ..
classroom™ was a “root cause™of low.performance in CMS high schools. . .

--77.-++. Superintendent Haithcock admitted that two other “root causes™ of poor
high scheol performance identified by CMS in 2004 were the high percentages of ninth .
gradets entering high school below grade level and the CMS high schools' “lack of
fidelity in the implementation of initiatives and programs.™ . .. |

78.  To address the “root causes™ identified in January of 2004, the CMS |
administration requested $19 million from.the Mecklenburg Board of County
Commissioners in 2004.to implement various "programs and inferventions identified” as
part of its new *High School Charter,” ... - -

79.  The Mecklenburg B_Oﬂl;(f of County Commissioners. however, rejected the
CMS reguest, instead appropriating only a $5.8 million “Challenge Grant,” restricted to .
use in three high poverty schools—West Mecklenburg, West Charlotte and Garinger
High Schools. No finding was made by the Commissioners or CMS that the_‘s_e_wgrgighg o
only CMS high schools that needed additional funds, ... .

~-80. - OnMay 11, 2004, the Education Budget Advisory Committee {"EBAC™),
comprised of three corporate executives appointed by the CMS School Board, eriticized
as fiscally insufficient the CMS administration’s request to the Mecklenburg Board of

County Commissioners for an additional $24.9 million to fund CMS8*s 2004-05 operating



-297-

budget. The EBAC calculated that $50 million in local funds was the minimal necessary
to meet the needs of CMS students—especially after two years of flat funding and after
the addition of 7500 new students to the system

8§1.  The EBAC estimated in its May 11, 2004 report that educating each at-
risk student required at least 130% of the expense necessary to educate other students,
The BBAC criticized the CMS administration's request for a $24.9 miilion allocation
from the Mecklenburg Board of County Commissioners as “'not designed to address the
realities,”

82,  During the 2004-2005 academic year, CMSA high schools, especially high
poverty high schools, again failed to deploy sufficient numbers of competent and
certified teachers in its class rooms.

83.  In January 2005, in response to this continuing inability to recruit and
retain highly qualified teachers into high poverty and low-performing schools, the CMS
administration “recommended and the Board of Education adopted an initiative entitled
*Strategic Framework for Staffing Needy Scheols With Quality Teachers and
Administrators.™

84.  Suyperintendent Haithcock explained in her August 5. 2005 letter to the
Clourt that this new *‘framework would focus funds on aggressive recruitment and
placement of principals, enhanced teacher incentives, strengthening of instructional staff,
enhanced‘ working conditions and g *state of emergency’ provision™ allowing involuntary
placement of teachers based on students” academic performance. {Superintendent

Haithoock Letter of Aug. 05, 2005, at 4)

Tod
T
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85. - According to Supt. Haithcock. *This initiative required $17.6 million in
additional funds, which the Board of Education requested from the Mecklenburg County
Commission. Unfortunately, those funds were not provided by the Mecklenburg County

Commission,* fd, .o

86  .Insum, during the 2003-2004 and 2004-2005 academic years.the . = . . .

Mecklenburg Board-of County Commissioners refused to allocate resources that the CMS

administration and the EBAC both judged to be indispensable to meet the substantial
educational challenges burdening CMS’s high poverty, low-performing high schools, in

particular, to recruit and retain highly qualified teachers and staff in these schools, .~

87. - Each year from 2001-02 through 2004-05, the Mecklenburg Boardof . |

County Commissioners reduced its per pupil allocation to CMS, despite an ongoing,
well-documented pattern of low performance in most of the district’s high poverty high..

schools. 7 i s e s it e

88.  Although the CMS administration has recognized that supplemental local .

funding to address CMS’s problems in mecting the educational needs of students in high

poverty and low-performing high schools is “not forthcoming,” the CMS administration

has promised that-it-will still work to implement parts” of the Framework for Staffing
Needy Schools With Quality Teachers and Administiators by redirecting funds from
other [unnamed] sources,” {Superintendent Haithcock Letter of Aug. 05, 2005, at4). .

89.  On information and belief, the CMS Board has received insufficient local
funding to support its 2004 High.School Charter and its 2085 Framework for Staffing .
Needy Schools. The CMS Board has substantially ﬁ:-wer funds uvailable thon the

estimated three-year budget needs provided to the CMS Board by Superintendent James
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Pughsley in his Financial Projection for the Year Ending June 30. 200 through 2006,
issued on May 27, 2003.

90.  In 2003, then-Superinfendent Pughsley reported to the Board of Education
that CMS's three-year plan to recruit quality teachers, support ESL students, provide for
high achieving students and guaraniec equity for at-risk students would require an
increase of over $161 million in local funding, and over $84 in additional State funding,
between 2003-04 and 2005-06.

91.  Instead of allocating the necessary funding increases to carry out this
educationa! mission, the Mecklenburg Board of County Commissioners atlocated no
funding increases for CMS for the three school years 2002-03 through 2004-05, during a
period when CMS experienced an increase in enrollment of 9000 students. By 2005-06,
when the Mecklenburg Board of County Commissioners voted fo increase CMS funding
by $115 million, the three-year total local revenue shortfall, when measured against the
needs estimated by the Superintendent in May of 2003, was at least $46 million.

92.  On information and belief, a1 ho time has the CMS Board initiated the
statutory procedures provided by N.C. Gen.Stat. §115C-431 to require the Mecklenburg
" Board of County Commissioners to fund critical programs necessary to fulfill the
constitational rights of CMS students assigned to CMS's high poverty and/or Jow-
performing schools to a sound basic education. '

The State’s Inaction and Malfeasance

93.  Neijther the State nor the State Board of Education have effectively

interceded with the CMS district to assure that the rights of students denied the

cpporunity for a sound, basic education by Jocal educationnl officials are being honored.
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94. Wlule the Govcmﬂr and Department of Pubhc Instruction have recenﬂy

pmmlsed that they WIII deploy “tu maround teams d other programs io CMS to

cnhance the quallty of teachmg and mstructron m h:gh pn;vz‘:‘rly”and low-perfunnt:-ng
schools, on information and beliaf, the State of North Carolina, the State Board of .
Education and the N C. Department of Public Instruction have no present plan to commit ..
sufficient human, fiscal and educational resources to lifl at-risk students to grade Jevel
performances in CMS's high poverty and low-performing high schools.

295, . In a letter dated August 26, 2005, Superintendent Haithcogk informed
Howard Lee, Chair of the State Board of Education that *we [at CMS] understand that . .
additional funds from the State for CMS high school reform cfforts are extremely
limited ™ even though "such additional funds are necessary fbr.,ﬁu_stained_,impr_gy_ement,‘f‘ )
{August 26, 2005 Letter from Supt. Haithcock to Chairman Howard Lee, at2y = . .

96.  On information and belief, none of the defendants in this actionhasa. .
comprehensive plan for ensuring that either the at~risk students who.ore concentrated in
CMS's high poverty and low-performing high schools, or the at-risk students who also_ .
attend other high schools throughout the CMS district, will be provided with the teachers
or the curricular and educational resources necessary to guarantee the opportunity fora
sound, basic education,

- 97. -~ On information and belief. none of the.named defendants. in this action has
a comprehensive plan for ensuring that at-risk students concentrated in CMS's high .
poverty and low-performing high schools receive the medical. psychological, and social.
support services necessaty, both in school and out of school, if they are to have an

opportunity for a sound, basic education,
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CLATM FOR RELIEF: _

THE FAILURE OF THE CMS BOARD, THE STATE & THE STATE BOARD
'TO PROVIDE SUFFICIENT HUMAN, FISCAL, AND EDUCATIONAL
RESOURCES TO HIGH POVERTY AND LOW-PERFORMING
HIGH SCHOOLS IN THE CMS DISTRICT

98. Plaintiffs incorporate by reference each of the allegations of paragraphs 1
through 97 of this complaint.

99.  WNorth Carolina children have a fundamentat right under Article I, § 15 and
Article IX, § 9(2) of the North Carolina Constifution to the opportunity for a sound basic
education. Defendants the CMS Board of Education, the State of North Carclina, and the
State Beard of Education have duties to guard and protect that right.

100. The CMS Board of Education, the State of North Carolina, and the State
Boatd of Education each have a duty to ensure that all CMS students, including (but not
fimited to) students who attend CMS's high poverty and Jow-performing high schools,
have an opportunity to receive a sound, basic education.

101. The CMS Board of Education, the State of North Carolina, and the State
Board of Education each have .vio]ated their duty to provide sufficient human, fiscal and
educational resources to CMS's high poverty and low-performing high schools in order to
assure that all students in those schools receive 2 sound basic education.

102,  On information hnd belief, the C;MS .Béard of Education has not provided,
and cannot provide, a sound basic education fo students in CMS's high poverty and low-
performing high schools at existing funding levels, no matter what combination of
educational policies 1t chooses to employ.

103, On information and belief, the human, fiscal, and educational resources

necessary to provide a sound basic education in such settings will require at least two

26
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times, or perhaps threc times as many dollars per student as would be needed for similar
students in less poverty-concentmted educational settings.

l04 The State of North Carolma has failed 1tsclf to prov:de sufficient funds to

take legislatwe admlmsiratwe and!ur exccutwe actlons necessary to reqmre 1ts agent. the ':
CMS Board of Educatton. to secure those fonds. | .

105, ‘The State's failure in 2004 and 2005 fully to fand the Disadvantaged
StudentSupplemental | Fund.. Droiherw:se to develop and d!stﬂbute ssgn ificant additional
funds to the CMS district to address fhe low performance of CMS s:aae'.atg-safmgh- B
pewerty and lo\b Berformmg hlgh schools. constltutes a contmumg violation of the
constitutional "fi'gljit:sr6?5[\;;'[5'553‘5:3&:“}163—! students. o

106.  The North Carolina Constitution, as interpreted in Leandro v. State,
requires that, when a significant proportlonof students in some schools within a district
are not recelvmg a sound basic education, the board of education of that district must, as
its fi rst prior!ty. prowde human, fi sca! “and educatmna] fesources to those low-
perﬁ:-rmmg ‘schools o assure that no schaols aré deprwed of BECESSAry resources (6
prov:de a sound basu: educatmn toall students, before it distributes its resonrceste
achieve other or additional goals.

107, “The GMS Board of Education has failéd to adopt policies that distribute
many key educational resources—including competent, certified teachers who are’

teaching In their field, high quality administratoss, and other éducational fesources—with
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a first priority to assure that students in low-performing schools receive what they need to
provide a sound basic education.

108.  On information and belief, the CMS Board of Education allocates to
schools with far lower levels of poverty, and far higher levels of stndent performance,
human, fiscal, and educational resources that exceed in eaucational value the resources
made available to its high poverty, lower-performing high schools.

109. The CMS Board of Education. the State of North Carolina, and the State
Board of Bducation have not met their constitutional obligations, but instead have féflen
seriously short of assuring at least an equitable division of necessary but scarce human,
fiscal, and educational resources to CMS's high poverty and low-performing high
schools.

PRAYER FOR RELIEF

WHEREFORE. plaintiffs respectfully request:

1, An order enjoining the defendants to provide sufficient human, fiscal, and
educational resources to every CMS high school. including every high poverty and low-
performing school, to assure that all students in CMS high schools are being consistently
provided with a sonnd basic education, |

2 An order retaining jurisdiction over this case to ensure full compliance
with the Court's decree:

3. An order granting to plaintiffs their attorneys” fees and reasonable costs to
the extent permitted by law; and

4, An order granting such other and further relief as to the Court shall seem

just dnd proper.

28
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Respectfully submmed, this the Qf’aay of September. 2095
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JuHus L, Chambers

N.C. State Bar No, 765
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OF COUNSEL

National Association for the Advencement of
Colored People, Legal Department

Victor Goode

Member of the Ohio Bar

4805 Mt. Hope Drive

Baltimore, MD 21215

Tel: (410) 580-5120

Fax: (410) 358 9350

ATTORNEYS FOR PLAINTIFF-INTERVENORS
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STATE OF NORTH CAROLINA "IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAI{E [ R C i, SUPERIOR COURT DIVISION
: 95 CVS 1158

v "'. Vo
”’ “‘ R T

EDUCATION, et al, ARBP R

Plamnffs

ASHEVILLE CITY BOARD OF
EDUCATION, ¢t al.,

NOTICE OF VOLUNTARY

lentxff Intervenors
L DISMISSAL

RAFAEL PENN, et al.,
Plaintiff Intervenors

Vs,
STATE OF NORTH CAROLINA and the

STATE BOARD OF EDUCATION, ¢t al.,

)
——}
)
)
}
)
)
)
)
T and T )
)
)
)
)
)
)
)
)
Defendants. )

Pursuant to North Carolina Rule 41(a)(1)(i), plaintiff intervenors, Asheville City
Board of Education, Buncombe County Board of Education, Durham Public Schools Board of
Education, Wake County Board of Education, and Winston-Salem/Forsyth County Board of

Education hereby voluntarily dismiss all claims asserted in this action.

THARRINGTON SMITH, L.L.P.

Jrte e
Ann L. Majestic J

North Carolina State Bar No. 10414
209 Fayetteville Street Mall

Post Office Box 1151

Raleigh, North Carolina 27602
Telephone: (919) 821-4711

\ADC - 63805/0007 » 2300486 v]
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HOGAN & HARTSONL.LP, - .+ -

555 Thirteenth Street, N.W.
Washington, D.C, 20004
Telephone: {202) 637-5689

Counsel for Plaintiff- Intervenors

Asheville City. Schools - SENER T
Buncombe County Pubi:c Schaols

Durham Public Scheols

Wake County Schools

Winston-Salem/Forsyth County Public Schools

May 4, 2006
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NORTH CAROLINA: ~ "~ i ¥}  IN'THE GENERAL COURT OF JUSTICE
T SUPERIOR COURT DIVISION

WAKE COUNTY: v F T TR FILE NO., 95-CVS-1158

HOKE COUNTY BOARD £ {34t {, C.9.5.

OF EDUCATION; et al,

)
gy Plaintiffs, )

)
AND )
) MOTION FOR HEARING ON -
ASHEVILLE CITY BOARD OF ) CURTAILMENT OF PRE-
EDUCATION, et al., ) KINDERGARTEN SERVICES FOR AT-
Plaintiff-Intervenors, } RISK CHILDREN, ELIMINATION OF
) EOC TESTING, AND DEFENDANTS’
VS, ) COMPLIANCE WITH NORTH
) CAROLINA’S CONSTITUTIONAL
STATE OF NORTH CAROLINA; ) REQUIREMENTS
STATE BOARD OF EDUCATION, )
Defendants, )

Plaintiffs Hoke County Board of Education, et al, (“Plaintiffs”) request that the Court
hold a hearing and/or bearings on: (1) the reduction of pre-kindergarten services for at~risk.
children as reflected in the Budget for the upcoming biennium adopted by the House of
Representatives (“House Budget™); (2) assessments and the elimination of certain End of Course
(“EOC™) tests; and (3) the continuation of the October 2009 hearing on the present state of
Defendants’ compliance with Leandro’s constitutional requirements for competent principals,
competent, certified teachers and sufficient resources for every school and the impact of the
House Budget for the next biennium on such compliance,

BACKGROUND

The Supreme Court held in 1997 that all children in Nort;li Carolina are entitled to the
opportunity to obtain a sound basic education. Leandro I, 346 N.C. 336. It held in 2004 that the
Defendants in this case were failing to provide that opportunity to large numbers of the State’s‘

children. Leandro II, 358 N.C. 605.

PPAB 18217641
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A, Leandro Tenets and Minimal Compliance Standards

In its prior Notices of Hearing and Orders Re: Hearing, this Court has detailed the

 Leandro tenets and the minimal compliance standards as established by this Court and by the

North Carolina Supreme Court. See, e.g., Notice of Hedring and Order Re: Hearing, Aug. 3,
2009. The Court’s order and opinions are summarized below:

The North Carolina Supreme Court’s decisions in Leandro I (346 N.C. 336) on July 24,
1997 and Leandro I (358 N.C. 605) on July 30, 2004, set in stone, once and for all, the
following tenets relating to the Constitutional guarantee to each child of the right to an
opportunity to obtain a sound basic education:

First, Article I, Section 16, and Article IX, Section 2 of the North Carolina Constitution
combine to guarantee every child of this state an opportunity to receive a sound basic education

in our public schools. The Supreme Court has defined a “sound basic educaﬁon” as one that will

provide the student with at least:

1. sufficient ability to read, write and speak the English language and
a sufficient knowledge of fundamental mathematics and physical
science to enable the student to function in a complex and rapidly
changing society;

2. sufficient fundamental knowledge of geography, history and basic
economic and political systems fo enable the student to make
informed choices with regard to issues that affect the student to
make informed choices with regard fo issues that affect the student
personally or affect the student’s community, state and nation;

3. sufficient academic and vocational skills to enable the student to
successfully engage in post-secondary education and training; and

4. sufficient academic and vocational skills to enable the student to
compete on an equal basis with others in further formal education
or gainful employment in contemporary society.” (Leandro I, 346
N.C. at 347) (emphasis added),

! This summary is taken from the Court’s Notice of Hearing and Order Re: Hearing dated
August 3, 2009.

PPAB 1821764v1 2
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Second, Article I, Section 15 and Article IX, Section 2 of the North Carolina

~ Constitution, as interpreted by Leandro, guarantee to each and every child the right to an equal

| opportumty to obtain a sound basic education which -r-éq-l;lirés‘that each child be afforded the
opportunity to attend a public school which has the following educational resources, at a
minimum:
First, that every classroom be staffed with a competent, certified well-trained teacher
who is teaching the standard course of study by implementing effective educational
methods that provide differentiated, individualized instruction, assessment and
remediation to the students in that classroom. '
Second, that every school be led by a well-trained competent Principal with the
leadership skills and the ability to hire and retain competent, certified and well-trained
teachers who can implement an effective and cost-effective instructional program that
meets the needs of at-risk children so that they can have the equal opportunity to obtain a
sound basic education by achieving grade level or above academic performance.
Third, that every school be provided, in the most cost effective manner, the resources
necessary fo support the effective instructional program within that school so that the
educational needs of all children, including at-risk children, to have the equal

opportunity to obtain a sound basic education, can be met. See, Notice of Hearing and
Order Re: Hearing, p. 2, Aug, 3, 2009,

Third, a child who is showing Level III (gradé level) or above proficiency on the State’s
ABC tests, End of Grade (EOG) tests or EOQC tests, is obtaining a sound basic education in that
subject matter and that a child who is not showing Level III proficiency (performing below grade
level) on those same tests is not obtaining a sound basic education in that subject matter. The
Supreme Court has affirmed this Court’s determination that a showing of Level III proficiency is
the proper standard for demonstrating compliance with the Leandro decision. Leandro II, 358
N.C. at 625. A child who is performing below Level III is “at-risk™ of not obtaining a sound
basic education and there are children “at-risk” of not obtaining a sound basic education located
throughout the State of North Carolina and those children’s needs are similar whether they live

in a rural or suburban area.

FPAB 1821764v1 3
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Fourth, the State must assume responsibility for, and correct, those educational methods
and practices that contribute to the failure to provide children with a constitutionally-conforming

_education, Further, when the State assesses and implements plans fo correct educational

obligations in the face of a constitutional deficiency in a Local School System (“LEA™), or
particular school, the solution proposed must ensure competent teachers in classrooms,
competent principals in schools and adequate resources to support the instructional and support
programs in that school so as to be Leandro compliant.

Fifth, LEAs are entitled to funding byr the State sufficient to provide all students,
irrespective of their particular LEA, with, at a minimum, the opportunity to obtain a sound basic
education.

This Court has undertaken to monitor the State’s progress with respect to carrying out its
constitutionally mandated requirement that each and every child be afforded the equal
opportunity to obtain a sound basic education. For the past several years, the Court has held
hearings and has carefully reviewed the academic performance of every school in this State.
Following its review, the Court has reported on various aspects of poor academic performance to
the Chairman of the State Board of Education, and the Governor, Also, from time to time, the
Court has reported this information to members c;f the General Assembly.

Poor academic performance remains a problem at all levels of education (elementary,
middle and high schools) throughout North Carolina. As a result, the children who are blessed
with the right to the equal opportunity to obtain a sound basic education as guaranteed by the

Constitution and as set out in Leandro, are being deprived of their constitutional right to that

opportunity.

PPAB 1821764v1 4
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B. Current State of Economy and the House Budget

The national economy has been, and remains, in difficult times and that problem has

affected the economy of the State of North Carolina, The state of the economy and its resulting

lack of generating revenue sireams is a serious problem that is being grappled with by the
Executive and Legislative branches. This financial crisis notwithstanding, the basic educational
assets guaranteed to the children in North Carolina Public Schools must remain in place. It is
imperative that every child’s right to the opportunity for a sound basic education not be lost in by
the continued financial crisis of this State.

On May 4, 2011, the North Carolina House of Representatives adopted the House
Budget. This Budget would reduce the Continuation Budget for Public Education recommended
by the Governor (the “Recommended Budget™) from $7.92 billion to $7.16 billion for ﬁscal year
2011-2012 and from $7.92 billion to $7.19 billion for fiscal year 2012-2013, Some of the
significant reductions and/or elimination of funding in the House Budget include, but are not
limited to, (1) increases in discretionary reductions (LEA Adjustments) by $42.1 million in FY
2011-2012 and by $105.7 million in FY 2012-2013 (resulting in a total discretionary reduction of
$346.9 million in FY 2011-2012 and $410.4 million in FY 2012-2013); (2) reduction in the At-
Risk Student Services allotment by $30 million (12%) in fiscal year 2011-2012 and 2012-2013;
(3) reduction in funding for textbooks and inclusion of a provision prohibiting the State Board of
Education from adopting .any new textbooks throughout the.biennium; and (4) elimination of
funding for EOC tests in United States History, Civics and Economics, Algebra II, and Physical
Science. In addition, the House Budget curtails pre-kindergarten services for at-risk children,
including a $16 million per year reduction in funding for More at Four, or approximately 20%,

and a $37.6 million per year reduction in funding for Smart Start, or approximately 20%.

PPAB 1821764v1 5
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The implications of the reductions and/or eliminations in the House Budget may seriously
affect the ability of the State to meet the constitutional requirements mandated by Leandro.

NEED FOR A HEARING

Plaintiffs urge this Court to conduct a hearing and/or hearings at which time the Parties
can present evidence regarding whether North Carolina’s children, at present and during the
next biennium, will have the opportunity for a sound basic education which is their right under
the State constitution. Plaintiffs propose that the topics of such hearing and/or hearings include,
without limitation; (1) the reduction in pre-kindergarten services for at-risk children as reflected
iﬁ the House Budget; (2) assessments and the elimination of the EQC tests; and (3) the present
state of compliance with the Leandro requirements for cbmpetent principals, competent teachers
and sufficient resources for every school and the impact of the House Budget for the next
biennium on such compliance.’

A, Pre-Kindergarten Services

At the conclusion of the trial in this case in 1999, this Court found that (1) there was an
inordinate number of “at-risk” children who were entering the Hoke County public school
system; (2) that such “at-risk children were starting behind their non “at-risk” counterparts; and
(3) that such “at-risk” children were likely to stay behind, or fall further behind, their non “af-
risk” counterparts as they continued their education. Leandro II, 358 N.C. at 641. This Court
further found that “the State was providing inadequate resources for such “at-risk” prospective
enrollees, and that the State’s failings were contributing to the “at-risk” prospective enrollees’
subsequent failure to avail themselves of the opportunity to obtain a sound basic education. /d,
The North Carolina Supreme Court agreed with the trial court on these points and found that the

evidence supported its findings. Id. at 642.

PPARB 1821764v] 6
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This Court found, and the North Carolina Supreme Court agreed, that the State’s efforts
in providing remedial aid to “at-risk” prospective enrollees was constitutionally inadequate.

Leandro IT, 358 N.C. 642. The State represented to this Court that it had chosen to address this

deficiency by developing and expanding a “More at Four” program. See Letter from Howard N.
Lee and Patricia N. Willoughby to The Honorable Howard Manning Jr. attaching the State’s
plan to implement Leandro-based school reform, October 25, 2004, Letter from Howard N. Lee
to The Honorable Howard Manning, Jr. regarding the State’s compliance with Leandro, August
9, 2005. This program of pre-kindergarten services for at-risk children is now in jeopardy in
view of provisions in the House Budget.

Plaintiffs request that the Court hold a hearing on this subject which may include, without
limitation, the following topics: (1) the number of children currently being served by the More
at Four program; (2) the number of children estimated to bg receiving services through the More
at Four program in the upcoming year; (3) the number of children eligible for services through
the More at Four program bui for which such services are not currenily being provided; (4) the
right of “at-risk” prospective enrollees to receive remedial aid in order fo avail themselves of
their right to the opportunity for a sound basic education; (5) the State’s consﬁtutionai obligation
to provide such remedial aid/assistance to pre-kindergarten children who are identified as being
“at-risk” of not being able to avail themselves of the opportunity for a sound basic education; (6)
the proven effectiveness of pre-kindergarten services addressing this need; and (7) the State’s
plan to ensure at-risk students are given the opportunity for a sound basic education in light of
the reductions contained in the House Budget for in at-risk student services and for the Smart

Start and More at Four programs,

PPAB 1821764v1 7
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B.  Assessments and the Elimination of the EOC Tests
The Supreme Court has stated that the use of test score evidence indicating student

performance in subject areas that correspond to the very core of the Supreme Court’s definition

of a sound basic educéit_ion is relevant to the question of whether children are receiving the
opportunity for a sound basic education. Leandro II, 358 N.C. at 625. The EOG and EOC test
scores from across the State and from Hoke County were submitted into evidence in this case in
1999 (and subsequently) and were used by the trial court to conclude that the failure of such a
large contingent of Hoke County students to achieve Level III proﬁcielicy indicates that they
were not obtaining a sound basic education in the subjects tested, Id. at 623, 625. While test
scores are not the sole factor for assessing whether the State is meeting is constitutional
obligation to provide children with the opportunity for a sound basic education, such evidence
was an important contributing factor in the decision of this Court and the North Carolina
Supreme Court. Id. at 625,

The elimination of the EOC tests by the General Assembly and the further 10% reduction
in fundihg for the remaining tests as set out in the House Budget, henders this Court’s ability to
monitor and assess whether the State is meeting its constitutional obligation to provide each child
with the opportunity for a sound basic education. To ensure that certified, competent teachers
are in the classrooms, as Leandro requires, there must be some objective way of measuring the
teacher’s performance in the classroom.

Plaintiffs request that the Court hold a hearing on this subject which may include, without
limitation, the following topics: (1) the scientific validity qf the EOC tests as an assessment of
teacher performance; (2) what tests and/or assessments will be utilized in the future in order for
the State to ensure that competent teachers are in the classroom and the timeline for each such

future tests and/or assessments; (3) how the State is currently measuring teacher performance;
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and (4) how the State will meet its obligation to assess teachers under Race to the Top funding

requirements.

C.  Leandro Compliance

The current financial difficulties of the State do not excuse or relieve it from its duty to
satisfy the constitutional obligation to provide each and every child in North Carolina the
opportunity to obtain a sound basic education. See, Notice of Hearing and Order Re: Hearing,
p. 4, Aug. 3, 2009, Plaintiffs request that the Court hold a hearing in which the Parties can report
on the following, as impacted by the House Budget for the next biennium; (1.) the State’s present
compliance with the Leandro requirements for competent principals, competent teachers and
resources for every school; (2) the State’s plan to ensure that there will be sufficient competent
certified principals and teachers in every school during the upcoming biennium despite the
proposed budget cuts; and (3) the State’s plan to ensure that each school has adequate resources
to provide all students with the opportunity for a sound basic education in light of the cuts made
in the House Budget. This portion of the hearings requested by this Motion would be a
continuation of the Court’s October 2009 hearing on the same subject matter.

| CONCLUSION

All children in North Carolina are entitled to an equal opportunity to obtain a sound basic
education. To satisfy its obligation, the State must ensure that (1) every classroom is staffed with
a competent, certified, well-trained teacher; (2) every school is led by a well-trained competent
principal; and (3) every school is provided the resources necessary to support the effective
instructional program within the school, The financial challenges beiﬁg faced by the State do not
relieve it of its obligation to provide this constitutional right o every child.

WHEREFORE, Plaintiffs respectfully request this Court hold a hearing and/or hearings

to consider the impact and the consﬁtutionality of: (1) the reduction in pre-kindergarten services
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for at-risk children as reflected in the House Budget; (2) assessments and the elimination of the
EOC tests; and (3) the present state of Defendants’ compliance with the Leandro requirements

for competent principals, competent teachers and sufficient resources for every school and the

impact of the House Budget for the next biennium on such compliance,

A

Robert W, Spearman

N.C. Bar No. 4108

Melanie Black Dubis

N.C. Bar No. 22027

Kristy Lynn Rice

N.C. Bar No. 38456
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Fax: (919) 834-4564

This the _[df_%ay of May, 2011.

H. Lawrence Armstrong, Jr,
ARMSTRONG LAW, PLLC
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119 Whitfield Street

Enfield, North Carolina 27823
(252)445-5656

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing MOTION FOR HEARING
ON CURTAILMENT OF PRE-KINDERGARTEN SERVICES FOR AT-RISK
CHILDREN, ELIMINATION OF EOC TESTING, AND DEFENDANTS’ COMPLIANCE

. \WITH NORTH CAROLINA’S CONSTITUTIONAL REQUIREMENTS on the parties-in
this action by:

hand-delivering copies to the offices of:

Thomas J. Ziko
N.C. Departiment of Justice
114 West Edenton Street

Raleigh, NC 27603
Counsel of Defendants State of North Carolina and State Board of Education

Ann L. Majestic

Tharrington Smith, L.L.P.

209 Fayetteville Street

Raleigh, NC 27601

Counsel for Plaintiff-Intervenor

depositing a copy thereof in the United States mail, postage prepaid, addressed as follows:

Julius L. Chambers John Charles Boger

Ferguson, Stein, Chambers, Wallas, University of North Carolina
© Adkins, Gresham & Sumter, P.A. School of Law

741 Kenilworth Avenue, Suite 300 Center for Civil Rights

P.O. Box 36486 CB 3380

Charlotte, NC 28236 Chapel Hill, NC 27599-3380

ichambers@fergusonstein.com jcboger@email.unc.edu

Counsel for Penn Intervenors Counsel for Penn Intervenors

Victor Goode

Legal Department

NAACP

4805 Mount Hope Drive

Baltimore, Maryland 21215
vgoode@naacpnef.org

Counsel for Penn Intervenors
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Amicii Counsel

Thomas M. Stern Gregory C. Malhoit
P.O. Box 2206 123 Forest Road
Durham, NC 27702 Raleigh, NC 27605
i tomstern(@durhamlawoffice.com ___gmalhoit@nccu.edy
Counsel for North Carolina Counsel for the Rural School
Association of Educators and Community Trust
Susan Pollift Jack Holtzman
2626 Glenwood Ave. Carlene McNuliy
Suite 550 NC Justice Center
Raleigh, NC 27608 224 S. Dawson Sireet
susan.pollitt@disabilityrightsnc.org P.0O. Box 28068
Counsel for Disability Rights Raleigh, NC 27611

North Carolina jack@ncjustice.org
. carlene@ncjustice.org

Counsel for North Caroling Justice Center

Lewis Pitts

Advocates for Children Services
Legal Aid of NC, Inc.

P.0O. Box 2101

Durham, NC 27702
lewisp@legalaidne.org

This the ﬂ(ﬁy of May, 2011

& :
Robert W. Spearman ¢
N.C. Bar No. 4108
PARKER POE ADAMS & BERNSTEIN LLP
150 Fayetieville Street, Suite 1400

P.O. Box 389

Raleigh, North Carolina 27602
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NORTH CAROLINA: IN THE GENERAL COURT OF JUSTICE

: SUPERIOR COURT DIVISION
WAKE COUNTY: 95 CVS 1158
HOKE COUNTY BOARD vA
OF EDUCATION, et al,, N
Plaintiffs, S o
And A
9
ASHEVILLE CITY BOARD OF EDUCATION, et al., o
Plaintiff-Intervenors,
Vs,
STATE OF NORTH CAROLINA:
STATE BOARD OF EDUCATION,

Defendants.

NOTICE OF HEARING AND ORDER

TAKE NOTICE that the Court will hold a hearing in this case during a

special scheduled session of the Wake County Superior Court to begin on
Wednesday, June 22, 201

1 at 10:00 a.m. in Courtroom 10-C, Wake County
Courthouse. .

All children in North Carolina are entitled to the equal opportunity to obtain
2 sound basic education. The chlldren’s constitutiona) right as set out in
the North Carofina Constitution and this case follow:

Leandro Tenets and Minimal Compliance Standards

The North Carolina Supreme Court's decisions in Leandro [ (346 N.C. 336) on
July 24, 1997 and Leandro } (358 N.C. 605) on July 30, 2004, set in stone, once
and for all, the following tenets relating to the Constitutional guarantee to each
child of the right to an opportunity to obtain a sound basic education:

FIRST: We conclude that Article I, Section 16 and Article IX, Section 2 of the
North Carclina Constitution combine to guarantee every child of this state an
opportunity to receive a sound basic education in our public schools, For

purposes of our Constitution, a *sound basic education’ is one that will provide
the student with at least;
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1. sufficient ability to read, write and speak the English language and a
sufficient knowledge of fundamental mathematics and physical science to
enable the student to function in a complex and rapidly changing society;

2. sufficient fundamental knowledge of geography, history and basic
economic and political systems to enable the student to make informed
choices with regard to issues that affect the student personally or affect
the student's community, state and nation;

3. sufficient academic and vocational skills to enable the student to
successfully engage in post-secondary education and training; and

4. sufficient academic and vocational skills to enable the student to compete
on an equal basis with others in further formal education or gainful

employment in contemporary society..” emphasis added; (Leandro I p,
347)...... . )

SECOND: Article 1, Section 15 and Article IX, Section 2 of the North Carolina

Constitution, as interpreted by Leandro, guarantee to each and every child the
right to an equal opportunity to obtain a sound basic education which requires
that each child be afforded the opportunity to attend a public school which has

the following educational resources, at a minimum: LEANDRO COMPLIANT i
PREREQUISITES

First, that every classroom be staffed with a competent, certified,
well-frained teacher who is teaching the standard course of study by
implementing effective educational methods that provide
differentiated, individualized instruction, assessment and
remediation to the students in that classroom.

Second, that every school be led by a well-trained competent
Principal with the leadership skills and the ability to hire and retain
competent, certified and well-trained teachers who can implement an
effective and cost-effective instructional pragram that meets the
needs of at-risk children so that they can have the equal opportunity
to obtain a sound basic education by achieving grade level or above
academic performance.

Third, that every school be provided, in the most cost effective
manner, the resources necessary fo support the effective
instructional program within that school so that the educational
needs of alj children, including at-risk children, to have the equal
opportunity to obtain a sound basic education, can be met.

FOURTH: That a child who is showing Level Il (grade level) or above proficiency
on the State’s ABC tests, End of Grade (EOG) or End of Course (EOCQC), is
obtaining a sound basic education in that subject matter AND that a child who is
not showing Level |1l proficiency {performing below grade level) on the ARC tests
is pot obtaining a sound basic education in that subject matter,
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FIFTH: That a showing of Level Il proficiency is the proper standard for
demonstrating compliance with the Leandro decisﬁon.

SIXTH: That a child who is petforming below Level ll is “at-risk” of not obtaining
a sound basic education.

SEVENTH: That there are children “at-risk” of not obtaining a sound basic
education [ocated throughout the State of North Carolina and those children’s
needs are similar whether they live in a rural or suburban area.

EIGHT: That the State must assume responsibility for, and correct, those
educational methods and practices that contribute to the failure to provide
children with a constitutionally — conforming education.

NINTH: That when the State assesses and implements plans to correct
educational obligations in the face of a constitutional deficiency in an LEA,
or particular school, the solution proposed must ensure competent
teachers in classrooms, competent principals in schoals and adequate
resources to support the instructional and support programs in that school
S0 as to be Leandro compliant.

TENTH: Local School Systems (LEAs) are entitled to funding by the State
sufficient to provide all students, irrespective of their particular LEA, with, at a
minimum, the opportunity to obtain a sound basic education.

The Supreme Court ended its decision in Leandro If with the following:

This Court now remnands to the lower court and ultimately Into the
hands of the legislature and executive branches, one mare installment in
the 200-plus year effort to pravide an education to the children of North
Carvlina. Today’s challenges are perhaps more difficult in many ways than
when Adams articulated his vision for what was then a fledgling agrarian
nation. The world economy and technofogical advances of the twenty-first
century mandate the necessity that the State step forward, boldly and
decisively, to see that all children, without regard to their socio-economic
circumstances, have an educational opportunity and experience that not
only meet the constitutional mandates set forth in Leandro, but fulfilf the
dreams and aspirations of the founders of our state and nation. Assuting
that our children are afforded the chance fo become contributing,
constructive members of saciety is paramount, Whether the State meets
this challenge remains to be determined. (358 N.C, 605,649)

This has been the law since April 4, 2002, when the Final Judgment was entered
on the liability phase of this case. The North Carolina Supreme Court set the law
in stone on July 30, 2004, over six {6) years ago. Since that time, this Court has
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undertaken to monitor the State's progress with respect to carrying out its
constitutionally mandated requirement that each and every child be afforded the
equal apportunity to obtain a sound basic education.

For the past several years, beginning in 2005 with the issue of poor performing
high schoals, the Court has held hearings and has carefully reviewed the
academic performance of every school in this State as evidenced by each
schaafl's performance compaosite. Beginning in 2008, the Court has reviewed the
individual schools’ academic performance of its students by EOC scores in
reading and math and the EOG performance in each high school by course.

Following its review, the Court has reported on various aspects of poor academic
performance in elementary, middle and high schools statewide to the Chairman
of the State Board of Education and the Governor. Alsa, from time to time, the
Court has reported an poor academic performance in the public schools to the
leadership in the General Assembly and prior to 2011, was invited to discuss the
issues relating to poor academic performance and solutions to the issues and
problems, including assessments with the leadership of the Senate and members
of the educational subcommittee in the House of Representatives.

There is no need to rehash these efforts here. Suffice it to say that poor
academic performance remains a serious problems in a host of elementary,
middle and high schools throughout North Caralina and as a result, the children
in those schools who are not performing at Level Iil on the EOC and EOG tests
are being deprived of thelr individual constitutional right to have the opportunity to
obtain a sound basic education on a daily basis,

To compound the problems of poor academic performance which is indicative of
children not abtaining a sound basic education as is their constitutional right, the
national economy has been, and remains, in a state of downturn. The economy
of the State of North Carolina has been deeply affected as well. The state of the
economy and its resulting lack of generating revenue streams is a serious
problem which is being grapplied with by the Legislative and Executive branches
of government. Educational funding for North Carolina public schools from the
Federal Government has likewise been reduced notwithstanding the receipt of
federal funds for Race fo the Top.

The financial crisis notwithstanding, the basic educational assets
guaranteed to each and every child in the North Carolina Publfic Schools

must remain in place in every school and classroom in the State of North
Carolina.

Reducad to essentialg, each child must have an equal opportunity to obtain
a sound basic education in those subjects defined by Leandro as well as
acquiring the educational skills necessary to meet today’s 21" Century by
achieving a sound basic education so that each child can possess

@006/0089
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“sufficient academic and vocational skills to enable the student to compets
on an equal basis with others in further formal education or gainful
employment in contemporary society.”

In order to get to the finish line and graduate from high school, each child
must have a school wherein there is a competent cartified principal,
competent certified teacher in each classroom, and tha school must have
sufficient resources to fund an effective instructional program within the
school to meet the educational needs of all children, including those at-
risk.

On May 10, 2011, the Plaintiffs’ Hoke County Board of Education, et al.
(“Plaintiffs") filed a Motion For Hearing on Curtailment of Pre-kindergarten
Services for At-Risk children, Efimination of EOC testing, and Defendants’ (The
State of North Carolina) Compliance with North Carolina’s Constitutional
Requirements under Article [, Section 16 and Aticle IX, Section 2 of the North
Carolina Constitutional as defined by the North Carolina Supreme Court's
decisions in Leandro J (346 N.C. 336) and Leandro I (358 N.C. 605) and the
continuation of the October 9, 2009, hearing on the State of North Carolina’s
compliance with Leandro's constitutional requirements for competent principals,
competent, certified teachers and sufficient resources for every school and the
impact of the proposed budget for the next biennium on such compliance.

The Court has reviewed the motion and the Court will conduct hearings on the
various subjects raised in the motion. The first hearing will be a continuation of
the October 2008 hearing relating to the proposed budget for the next biennium
in terms of its compliance with Leandro’s constitutional requirement that each
child has the equal opportunity to obtain a sound basic education and the

rasources to ensure that constitutional right in every school and classroom
in this State.

Included in this hearing will be an examination of the plaintifis' claim that pre-
kindergarten services for “at-risk” prospective enrollees are being curtailed and
not adequately met under the proposed budget for the next biennium. On this
issue, Leandra ll, Part V. 358 NC 640-645 is relevant by way of background
and because the Supreme Court recoghized and confinned that the State has
“educational obligations for “at-risk” prospactive enrolless (children nat
yet of age to go to public kindergarten). “The evidence shows that the
State recognizes the extent of the problem — its deficiencies in affording
“at-risk” prospective enrollees their guaranteed opportunity to obtain a
sound basic education— and its (the State’s) obligation to address and
correct it.” 358 NC 644.

The Court will notice a separate hearing for a later date on the issue of
assessments of student academic performance to determine whether or not they
are performing at Level I1l (grade level), including high school EOC assessments,
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all of which are required to assess student performance under the Leandro
decisions.

Subject Matter of the June 22, 2011 Hearing:

The purpose of this hearing will be to provide the parties, including, the State of
North Carolina, including, but not limited to, the State Board of Education and
The Department of Public Instruction the opportunity to report to the Gourt
concerning the following in order for the Court to be able to assess the present
state of Leandro compliance of the State of North Carolina under the proposed
State Budget for the next biennium, to receive the preliminary student academic
performance on EOC and EOG tests for the 2010 and 2011 school year and to
report on the status of other matters critical to the educational opportunities for
children guaranteed by the North Carolina Censtitution as declared by Leandio -

1. Pre-Kindergarten services to “at-risk” prospective enrollees:

The hearing on this subject shall include, without limitation, evidence relating
to (1) the number of “at-risk” children being served by pre-kindergarten
services, Including the More at Four pre-kindergarten program; (2) the
number of “at-risk” chiidren estimated to be eligible to receive pre-
Kindergarten services, including the More at Four pre-kindergarten program in
the 2011-2012 schoot year: (3) the number of children who are "at-risk” and
eligible for pre-kindergarten services but are not being provided those
services this year and for whom those services are not available in the
forthcoming year, if available; (4) the obligation of the State of North Carolina,
as set forth in Leandro i1, Section V, to afford “at-risk” prospective enrallees
their guaranteed opportunity to obtain a sound basic education; 358 NC 644
(5) the proven effectiveness of pre-kindergarten services in addressing the
needs of “at-risk™ prospective enrollees from 2002 through 2010; {6) the
State's plan to ensure that “at-rigk” prospective enrollees continue to be
provided the pre-kindergarten services that have been selected by the State
to meet its obligation to those children under the current financial budget
situation.

2. Leandro Compiiance in fight of budget woes.

The current financial difficulties of the State do not relieve, justify or excuse
the State of North Carofina from its constitutional obligation to provide each
and every child in North Carolina an equal opportunity to obtain a sound basic
education that is Leandrop compliant in that every school must have a

competent, certified principal, every classroom must have a competent,

certified teacher and that each school must have the resources sufficient to
provide all its students with the opportunity to obtain a sound basic education.
346 NC 347, 358 NG 616, 619, 624,626, 636,
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The hearing on this subject shall be to take evidence on the State's plan to
ensure that the children's constitutional right fo the equal opportunity to ghtain
a sound basic education in a Leandro compiiant public school is fulfilled

3. Preliminary Student Academic Performance Data for 2010-2011 school year
to be placed in evidence:

The 2010-2011 preliminary End of Grade Mathematics Scores in Grades 3-8 by
school for each grade 34,5,6,7 &8 by LEA, statewide after re-tests,

The 2010-2011 preliminary End of Grade Reading Scores jn Grades 3-8 by
school for each grade 3,456,7 & 8 by LEA, statewide after re-tests,

The 2010-2011 preliminary End of Course Mathematics Scores in Algebra 1,
Algebra 2 and Geometry by school, by LEA, statewide after re-tests.

The 2010-2011 preliminary End of Course Scores in all high schools, by LEA, .
statewide which data shows the number of students in each EQC subject that
were proficient in the subject in each high school and shows whether or not

growth standards (state) were met or not met in each EOC subject in that high
school.

Due to the number of items to be covered, there will be no further matters taken
Up at this hearing. o

A
SO ORDERED thistlday of May, 2011,

Howard E, Manning, Jr. i_

Superior Court Judge
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NORTH CAROLINA R T ! IN THE GENBERAL COURT OF JUSTICE
-~ oo 1.0 25 SUPERIOR COURT DIVISION
WAKE COUNTY iy BV T FILENO. 95-CVS-1158
h B UL VU
HOKE COUNTY BOARD  in - woity 7
OF EDUCATION, et al., ) .
Plaintiffs, . . }—""""
)
AND )
) PLAINTIFFS’ PRE-HEARING
ASHEVILLE CITY BOARD OF ) SUBMISSION
EDUCATION, et al., )
Plaintiff-Intervenors, )
)
VS. )
)
STATE OF NORTH CAROLINA; )
STATE BOARD OF EDUCATION, )
Defendants. )

This Cowt issued an order for a June 22, 2011 hearing to assess whether the State’s
budget legislation for the next biennjium' (the “Legislation”) complies with the constitutional
mandates in Leandro I (346 N.C. 336, 488 S.E.2d 249) and Leandro II (358 N.C, 605, 599
S.E.2d 365). These cases require that each and every child, including those “at-risk,” has an
equal opportunity to obtain a sound basic education and that the local school systems (or
“LEAs”) be provided the resources sufficient to ensure that constitutional right for children
across this State.

Not only doés the Legislation drastically increase the “discretionary reductions™ to the
LEAs, including the low-wealth Plaintiff LEAs, it eliminates or severely cuts funding to many of
the very programs and initiatives that have been implemented by Defendans to comply with
Leandro. Among other things, the Legislation seriously diminishes the successful More at Four

program for at-risk children, eliminates professional development and teacher mentoring

' On May 4, 2011, the North Carolina House of Representatives adopted the House Budget. The North Carolina
Senate later adopted the Senate Budget which was subsequently concurred with by the House and which is cutrently
before the Governor for action, [t is the Senate Budget that is referred to in this submission.
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programs, and eliminates grants for drop-out prevention programs and other key educational
initiatives. It is difficult to ascertain how the Defendants can contend that the Legislation
complies with the Ledndro mandates. To the contrary, the Legislation poses a very real threat of
reversing much, if not all, of what the Leandro litigation has accomplished to date.

Plaintiffs Hoke County Board of Education, Halifax County Board of Education,
Robeson County Board of Education, Cumberland County Board of Education, Vance County
Board of Education, ef al, (the “Plaintiffs), respectfully submit this pre-hearing submission to
assist the Court with its assessment of the constitutionality of the Legislation.

L. THE COURT HAS THE AUTHORITY TO DECLARE ANY LEGISLATION
UNCONSTITUTIONAL THAT FAILS TO PASS CONSTITUTIONAL MUSTER,

This Court is empowered to review and declare any legislation unconstitutional,
including the Legislation at issue here, if it fails to pass constitutional muster. See, e.g;, Bailey v.
State, 348 N.C. 130, 152, 500 S.E.2d 54, 67 (1998) (affirming trial cowrt’s finding that State’s
tax exemption cap was unconstitutional); Glenn v. Bd. of Educ. of Mitchell County, 210 N.C.
525, 187 S.E. 781 (1936) (finding statute that closed certain streets used by the public and the
plaintiff to access his property uncoﬁstitutional); Bayard v. Singlefon, 3 N.C. 42 (1787) (finding
legislation that authorized the State to confiscate land owned by former British loyalists
unconstitutional). When a constitutional question is presented, “it is the duty of the court to
ascettain and declare the intent of the framers of the Constitution and to reject any legislative act
which is in conflict therewith.” Mitchell v. N.C. Indus. Dev. Fin; Auth., 273 N.C, 137, 143, 159
S.E.2d 745, 149 (1968). According to the North Carolina Supreme Court, “[i]t is well settled in
this state that the courts have the power, and it is their duty, in proper cases to declare an act of
the General Assembly unconstitutional; but it must be plainly and clearly the case.” Melntyre v,

Clarkson, 254 N.C. 510, 515, 119 S.E.2d 888, 892 (1961),
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In this litigation, the Supreme Court has previously confirmed this Court’s authority to
determine the constitutionality of the State’s system of public education and whether legislative
decisions impacting education comport with the North Carolina Constitution. See Leandro I,
346 N.C. at 345, 488 S.E.2d at 253-54 (rejecting Defendants® “political question” argument that
judicial review is improper in areas dealing with the administration of public education). The
Court in Leandro { made clear that:

[i]t has long been understood that it is the duty of the courts to determine

the meaning of the requirements of our Constitution. ... [I]t is the duty of

this Court to address plaintiff-parties’ constitutional challenge to the

state’s public education system.
Id. Similarly, the Supreme Court in Leandro II confirmed that the courts possess the inherent
authority to ensure that the legislative and executive branches “live up” to their “constitutional
duties” to offer an opportunity for a sound basic education to our children. Leandro /1, 358 N.C..
at 642-643, 599 S.E.2d at 393. The courts of this state are

empowered to order the [constitutional] deficiency remedied, and if the

offending branches of government or its agents either fail to do so or have

consistently shown an inability to do so, a court is empowered to provide

relief by imposing a specific remedy and instructing the recalcitrant state

actors to implement it,
Id. at 643, 599 S.E.2d at 393. Although courts should, at least initially, defer to the decisions
made by the legislative and executive branches about the administration of public schools, the
courts are empowered to make specific orders if these branches of government consistently fail
to remedy the constitutional deficiencies. Id. at 642-45, 599 S.E.2d at 393-95,

It has been more than nine years since this Court concluded that children in North
Carolina were being denied the opportunity for a sound basic education and that the Defendants
were responsible for this constitutional violation. In its 2002 final judgment, this Court ordered

the Defendants to remedy these constitutional deficiencies and to take the steps required to

ensure, at a minimum, that (i) every classroom be staffed with a competent, certified, well-
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trained teacher,; (ii) every school be led by a well-trained, competent principal; and (iii) every
school be provided, in the most cost effective manner, the resources necessary to support the
effective instructional program so that the educational right of all children, including “at-risk”
children, to have the equal opportunity to obtain a sound basic education can be met.
Memorandum of Decision, Section IV (Judgment) (filed April 4, 2002); Leandro II, 358 N.C. at
636-38, 599 S.E.2d at 389-90. The North Carolina Supreme Court, in substantially affirming
this Judgment on July 30, 2004, also held that the State must fund the LEAs at a level sufficient
to provide all students, irrespective of their particular LEA, with, at a minimum, the opportunity
to obtain a sound basic education. Leandro 1T, 358 N.C. at. 634, 599 S.E.2d at 388,

At the conclusion of trial, this Court found, and the Supreme Court agreed, that “at-risk”
children were starting behind their non “at-risk” counterparts and were likely to stay behind, or
fall further behind, as they continued their education. Leandro 11, 358 N.C. at 641-42, 599
S.E.2d at 392-93. This Court and the Supreme Court further stated that the State was providing
inadequate resources for such “at-risk™ prospective enrollees, and that the State’s failings were
contributing to the “at-risk™ prospe;:tive enrollees’ subsequent failure to avail themselves of the
opportunity to obtain a sound basic education, /d. The State’s efforts in providing remedial aid
to “at-risk” prospective enrollees were determined to be constitutionally inadequate. Leandro II,
358 N.C. at 642, 599 S.E.2d at 393,

While the Defendants have taken some steps in attempting to address these Constitutional
deficiencies, the substantial record before this Court — derived from hearings this Court has held
since 2004 and this Cowrt’s extensive review of the academic performance of every school in
North Carolina — makes plain that many children still leave the third grade unable to read at
grade-level and that tens of thousands of North Carolina children at all levels (elementary,

middle and high schools) are not at grade-level proficiency. The record therefore demonsirates
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that North Carolina children, who are blessed with the equal opportunity to obtain a sound basic

education as guaranteed by the Constitution and as set out in Leandro, are still being deprived of

their constitutional right to that opportunity, nearly a decade after this Court’s final Judgment.
See Leandro II, 358 N.C, at 624-25, 599 S.E.2d at 382 (affirming trial court’s determination that
a child who is performing below grade-level (Level III proficiency on the State’s ABC tests) is
not obtaining a sound basic education in that subject matter).

In this context, the Court’s review of the Legislation is of utmost importance. The
financial challenges facing the Defendants simply do not excuse them from their duty to satisfy
their constitutional obligation to each and every child in North Carolina, nor do they relieve
Defendants of their obligation to comply with this Court’s Judgment directing them to do so.
The mandates of the Constitution, and its interpretation by our Supreme Court, require that the
basic educational assets guaranieed to each child must be in place even in times of economic
hardship. See Notice of Hearing and Order for June 22, 2011, p. 4.

Accordingly, if the Court should determine that the Legislation fails to meel the
Constitutional mandates of Leandro, it has the power and the duty to issue an Order declaring
that the Legislation violates Leandro’s mandates and is therefore unconstitutional. In deference
to the executive and legislative branches of government, the Court could, in its. discretion, choose
to stay the effectiveness of such an order for some period to afford the other branches time to
remedy the Legislation’s constitutional deficiencies. Similar actions have been taken by some
courts in other states where funding or budget legislation has been declared unconstitutional for
failing to provide adequate funding for schools, See, e.g, West Virginia Ed;fc. Assoc. v,
Legislature of West Virginia, 179 W.Va. 381, 382-383, 369 S.E.2d 454, 455-56 (1988) (holding
budget legislation unconstitutional but not issuing 'an. immediate injunction because the “law

presumes” the governor and legislature “know [their] duty when faced with an unconstitutional
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budget™); Robinson v. Cahill, 70 N.J. 155, 160-161, 358 A.2d 457, 459 (1976) (declaring the
system of school funding unconstitutional but stating that “injunction will not become effective”
if legislative action is taken by a date certain). See also Abbott v. Burke, 2011 WL 1990554, 21
(May 24, 2011) (ﬁndihg New Jersey budget legislation violates children’s constitutional right to
an adequate education and ordering state to reverse budget cuts to plaintiffs’ school districts);
Montoy v. State, 279 Kan. 817, 845, 112 P.3d 923, 940 (2005) (finding Kansas’ school funding
formula unconstitutional and ordering state to increase funding to school districts by $285
million).

1I. THE LEGISLATION: THE STATE REVERSES COURSE ON THE ROAD TO
LEANDRO COMPLIANCE,

The Defendants — in their 2004 Action Plan to this Court and in over twenty hearings
held by the Court to assess the Defendants’ progress — committed to implement and fund certain
initiatives and programs to comply with the Leandro mandates. But many of these programs that
were implemented to move Defendants towards Leandro compliance are now being entirely
eliminated, or their funding severely cut, by the Legislation. As a result, the Legislation pushes
North Carolina backwards and forther away from Leandro compliance, a move in violation of
this Court’s 2002 judgment and the Supreme Court’s decisions in Leandro I and Leandro I,

For example, the Defendants committed to ensuring that “évery at-risk four-year-old
has access to a quality pre-kindergarten program” in order to comply with the Leandro
mandates. Defendants’ 2004 Action Plan to Court, pp. 1, 7. To do this, they represented to the
Court they would “expand the More at Four Prekindergarten Program and provide access to the
program to the estim_ated 40,000 at-risk foul'-yeal'-oids across the State.” Id at 7. However, the
Legislation effectively eliminates More at. Four as an educational program, transfers it to the
Department of Health and Human Services, and cuts its funding by twenty percent, or $16

million (after a prior $5.8 million cut made to it in 2009). The effect of the Legislation is to
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restructure and diminish a program which the State implemented to specifically address a key
component to providing the opportunity for a sound basic education to “at-risk” children and
which has a proven history of success.

As a further example, in Defendants’ 2004 Action Plan, they committed to “[p]rovide
high quality professional development for teachers and principals.”  Defendants' 2004
Action Plan to Court, p. 2. To do this, Defendants represented to the Court that they would
initiate or expand professional development efforts such as the Teacher Academy, the NC Center
for the Advancement of Teaching, and the Principals’ Executive Program, and would “explore
the development of a comprehensive portfolio of professional development offerings in core
areas for principals and teachers.” Jd. However, the Legislation eliminates funding for staff
development, all funding for the Teacher Academy, all funding for the NC Center for the
Advancement of Teaching, and all funding for the Teaching Fellows Program. In addition; the
Principals’ Executive Program was eliminated in the previous 2009-2010 budget legislation.

The Defendants also committed to implement and fund “Learn and Earn” as a step to
comply with the Leandro_ mandates. See Defendants’ 10/25/04 and 8/9/05 Compliance Reports
to the Court, The Legislation eliminates the Learn & Earn online course program entirely,

Further, the record before this Court is replete with testimony and information concerning
the importance and effectiveness of student diagnostics and assessments. See, e.g, testimony
from hearings on September 26, 2007, August 20, 2008, and August 29, 2009. The Legislation,
however, eliminates funding entirely for the student diagnostics pilot program.

In addition to the elimination of these programs that the Defendants implemented and
funded fo comply with Leandro, the LEAs are faced with an additional $124 million in
“discretionary reductions.” This amount coupled with the previous $305 million in discretionary

reductions implemented by the State in the previous biennium budget for 2009-2010, resnlts in
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total “discretionary reductions” of $429 million for the ﬁscal year beginning July 1, 2011, The
Legislation increases the amounts that Plaintiff counties must pay back to the State: for Plaintiff
Cumberland County by over $15 million, for Plaintiff Halifax County by over $1.1 million, for
Plaintiff Hoke County by over $2.4 million, for Plaintiff Robeson County by over $6.7 million,
and for Plaintiff Vance County by over $2.0 million. See NCDPI Chart of LEA Adjustments for
Fiscal Year 2011-12, attached hereto as Exhibit A. Reductions of this magnitude will inevitably
result in teacher and teacher assistant reductions, which will negatively impact the delivery of
classroom instruction and the ability to adequately assess each student’s progress in obtaining a
sound basic education.

The Legislation plainly does not bring Defendants closer to complying with the Leandro
mandates. To the contrary, it eviscerates Legndro’s mandates ordered by this Court, and
approved by the Supreme Court, by eliminating initiatives and programs initiated by the
Defendants to comply with Leandro. By reversing the gains made since Leandro 1/ in education
funding and programming, the Legislation breaks the Constitution’s promise to the children of

North Carolina that they have an equal opportunity to a sound basic education.

Robert W. Spearman

N.C. Bar No. 4108

Melanie Black Dubis

N.C. Bar No. 22027

Scott E. Bayzle

N.C. Bar No, 33811

Kristy Lynn Rice

N.C. Bar No. 38456

PARKER POE ADAMS & BERNSTEIN LLP
150 Fayetteville Street, Suite 1400
P.0O. Box 389

Raleigh, North Carolina 27602
Tel: (919) 828-0564

This the 10th day of June, 2011,
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Fax: (919) 834-4564

H. Lawrence Armstrong, Jr.
ARMSTRONG LAW, PLLC
P.O. Box 187

119 Whitfield Street

Enfieild, North Carclina 27823
(252)445-5656

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing PLAINTIFFS® PRE-
HEARING SUBMISSION on the parties in this action by:

by electronic mail and by depositing a copy thereof in the United States mail, postage prepaid,
addressed as follows:

Thomas J. Ziko

N.C. Department of Justice

114 West Edenton Stireet

Raleigh, NC 27603

Counsel of Defendants State of North Carolina and State Board of Education

Ann L. Majestic

Tharrington Smith, L.L.P,

209 Fayetteville Street

Raleigh, NC 27601

Counsel for Plaintifi-Intervenor

Julius L, Chambers John Charles Boger

Ferguson, Stein, Chambers, Wallas, University of North Carolina
Adkins, Gresham & Sumter, P.A. School of Law

741 Kenilworth Avenue, Suite 300 Center for Civil Righis

P.O, Box 36486 CB 3380

Charlotte, NC 28204 Chapel Hill, NC 27599-3380

ichambers@fergusonstein.com icboger@email unc.edu

Counsel for Penn Intervenors Counsel for Penn Intervenors

Victor Goode

Legal Department

NAACP

4805 Mount Hope Drive
Baltimore, Maryland 21215
vgoode@naacpnet.org
Counsel for Penn Intervenors
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by depositing a copy thereof in the United States mail, postage prepaid, addressed as follows:

Amicii Counsel

Thomas M. Stern Gregory C. Malhoit
P.O. Box 2206 123 Forest Road
Durham, NC 27702 Raleigh, NC 27605
tomstern@durhamlawoffice.com gmalhoit@nccu.edu
Counsel for North Carolina Counsel for the Rural School
Association of Educators and Community Trust
Susan Pollitt Jack Holtziman

2626 Glenwood Ave, Carlene McNulty
Suite 550 - NC Justice Center
Raleigh, NC 27608 224 8. Dawson Street
susan. pollitt@disabilityrightsne.org P.O. Box 28068
Counsel for Disability Rights Raleigh, NC 27611
North Carolina . jack@ncjustice.org

carlenef@nciustice.org
Counsel for North Caroling Justice Cenfer

Lewis Pitts

Advocates for Children Services
Legal Aid of NC, Inc.

P.O. Box 2101

Durham, NC 27702
lewisp@lepalaidne,org

This the 10th day of June, 2011

ey

Melanie Black Dubis

N.C. Bar No, 22027

PARKER POE ADAMS & BERNSTEIN LLP
150 Fayetteville Street, Suite 1400

P.O. Box 389

Raleigh, North Carolina 27602
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4y Public Schools of North Carolina
plm North Carolina Department of Public Instruction

Fiscal Year 2011-12
LEA Adjustment

LEA No. LEA Name Allotted 1 | EA Adjustment
ADM
010 | AlamanceCounty 22,631 __(6,526,452)
020 Alexander County 5,507 {1,595,188)
030 | Alleghany County 1,485 (421,483)
040 | Anson County 3,810{ (1,108,625))
050 | Ashe County L3208 " (928,378):
060 |AveryCounty |, 2341 (620,174)]
070 | Beaufort County i 7018 (2,082872)
080 | Bertie County o io....2782i  (800,056):
090 | Bladen County ] 5123 {1,483,956):
______ 100 __ | Brunswick County 12,308 (3,564,623)
110 | Buncombe County __285711  (7,407,035)
111} Asheville City 3,956 (1,145,916)
120 | Burke County 13,417 {3,886,441)
130 | Cabarrus County o 3 29,298 __ (8,486,613)
132 Kannapolis City 5,200 (1,532,330);
140 | Caldwell County o 12,709 (3,681,358)
150 | CamdenCounty ~~  '. 1069  (570,351)!
160 | Carterei County H 8594 T (2,489,385)
170 | Caswell County R 2 ,941. (851,9086),
__180 | Catawba County ' 17,268 {5,001,383)
181 | Hickory City i 4207 (1,244,602).
182 | Newton-Conover A @51_9_0_6)
180 | Chatham County 79521 (2,303,420)
200 Cherokes County i 3,411 (988 3,049)
210 Edenton/Chowan 2,320 {672,024)
220 | Clay County - 1,373 (397,711),
239 _ | Cleveland County | 158861 (4,601,625
240 Columbus County 6,550 (1 897 309)
241__[ Whiteville City B 2,262 T (855,223)
250 | Craven County I 151001  (4,373,948)
260 | Cumberland County o 52,443 (15,190 ,924):
270 | Currituck County 3,924 (1,138 647).
280 | Dare County e qb 4805 {1,420,809).
200 _| Davidson County 0418 (5,914,389);
291 TiexingtonCity 1. 2961 " (857,699),
292 | Thomasville City i | _2448, (709,101)
'~ 300 | Davie County .. .. 5566/ (1,901,043
310 | Dupiin County 9220 (2,670,715);
320 | Durham County N 32,369 {9,376,181)]
330 | Edgecombe County P 7,175, (2,078,350),
340 [ForsythCounty ;| 52,850, (15308,818)
350 | FranklinCounty l______________&_?g!@_@_s (2,515,165}
380 GastonCounty |l " 31400[ T (9,005435)
370 | GatesCounty I 1,832 (530,667):
380 | Graham County e 1200 (347,888):
390 [ GranvilleCounty . 8840.  (2,502,709) EXHIBIT
400 | Greene County e 32480 (939.984) |
410 [ GuifordCounty 17 T 72086] T (20,872,133), A
Division of School Busineds Sertal Halifax COUHW I :__ N 3 860} e (1 118 109)

School Allotments Section
C:\Docinments and Settings\scottbayzle\Local Settings\Temporary Internet Files\Content. Outlook\WGEASIMINFY 12 Senate_v2_ LEAAdjustment Asst 573172001
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4\ Public Schools of North Carolina
North Carolina Department of Public Instruction
¥~ .

Fiscal Year 2011-12
LEA Adjustment

LEA No. LEA Name Ag‘l’)ﬁd LEA Adjustment
421_ | Roanoke RapidsCity i} 2899  (839,740)!
422 |WeldonCity 1,052 (304,728)-
| 430 | Harnett County = L 19,780: (5,729,582).
440 ! Haywood County i 7,701 (2,230,714)
450 | HendersonCounty . 13472 _.(_3,_902,3?3)3
460 [ HerffordCounty 1| 3148 (911,867),
,,,,,, 470 | Hoke County | T 8328 {2,411,754)
480 | Hyde County a7 (167,137
490 | Iredeil-Statesville i 21,518 (6,233,021)|
| 491 | Mooresvllle City 54011 (1,590,653).
| _ 500 | Jackson Gounty 3,611 (1,045 982_).4
510 T Johnston County |} 32821  (9,607,109)
820 |JonesCounty o182 (336,591)
530 | Lee County 1l 9786, (2,834,666)
540 | LenoirCounty i 82200 (2,870,715)
560 |lincoinCounty . | 11,782 (3.412 838)
560 | Macon County 4367 (1,264 969);
570 | Madison County 2581  (747,626);
580 | Martin County 3,789, (1,097,542)
590 Mecdowel! County 6,403 {1,854,728)
600 | Meckienburg County N 137,497 (39,828,129)
810 | Mitchell County _ 2,000 (605,401)
620 Montgomery County 4,162 (1,202,691)
630 | Moore County | t2p72] T (3,670,640);
840 | Nash-RockyMount {17, 014'7 . (4,928,388)]
850 | New Hanover County B 24 836! (7,138, .198)°
660 | Northampton County bl 2 357 (682,741)
670 :OnslowCounty =~ .. 23,644 (6,848,850)’
680 {OrangeCounty 7 272'_ . (2,106,447)
681 | Chapel Hil-Carrboro .~ 11,718! (3,394,300);
690 | Pamiico County I 1456 7 (421,463)
__700__| Pasquotank County 8,069,  (1,757,980)
710 | Pender County 8,353 (2,419,575)
720 | Perquimans County 1,758 (509,232)
730 Person County 4,995 (1,446,879}
740 | Pitt County 23,557 (6,823,649)
750 | Polk County 2,359 (683,321)
760 | Randolph County M 18@B4|  (5,406,316)
761 | Asheboro City - 4 697 o (1773'60 559},
770 | Richmond County LT 632 o {2,210,727):
780 | Robeson County I 23,420 { . (6,783,965):
790 | Rockingham County b 137220 T "(3,974,780):
800 | Rowan-Salisbury 1077 20838] T (5,890,638),
810 | Rutherford County 7 BssY| (2,565,567):
820 | Sampson County 8,444 (2'4{!5__9§§ﬂ
821 | Clinton City ~ii 3085 (893,618
830 | Scotland County i 6,253 (1,811,278);
840 | Stanly County "] 9070 (2.627,266)]

Division of School Business Services

School Alfotinents Section
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Mm Public Schools of North Carolina

North Carolina Department of Public Instruction
9.~

Fiscal Year 2011-12
LEA Adjustment
LEA No LEA Name Allotted LEA Adjustment
APbM -

850 | Stokes County . _.6831: (2,007.671)
860 | Surry County - - 85760 (2,484.171):
861 | Eliin City | 184l (345,861)]
862 | Mount Alry City 1852 (478,527)
870 | Swain County 1,869 {570,351)
880 | Transylvania County 3,570 (1,034,106)
860 | Tyrrell County 582 (168,585)
900 | Unicn County 39,844 (11,841,430
910 Vance County 7,003 {2,028,527)
920 |WakeCounty _146078| {42,313,748)

| 930 | Warren County CbiLo.o 2849 (738,357)
940 | Washington County b 1,764 (510,970)

| 950 :Watauga County ! . 4380 ~ (1,268,735).

960 [WayneCounty | 19,2441 (5574,322)

970 [ Wilkes County L. 9884 (2,892,020)
980 (WisonCounty i 12194 (3,532,180

990 | YadkinCounty iU UT68B4|  (1,695,701)
995 | Yancey County ‘ 2,373 {687,376)

Charters 44,829 12,985,412}
Total Including Charters 1,480,991 (428,891,908)
FY 11-12 LEA Adjustment

Budget Reduction 428,991,908

ADM 1,480,891

Dollars per ADM (calcufated): 2895.66543900

(adjustment): (0.00000251)

(used in allotment): 289.665436489

(reconcile): 0

Division of Sehool Business Services
School Allofments Section

C:\Dacwuments and Setiings\scettbayzle\l.ocal Settings\Temporary Internet Files\Content. Cutlook\WGEASIMINFY12 Senate_v2 LEAAdjustment_Asst
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NORTH CAROLINA

WAKE COUNTY

HOKE COUNTY BOARDHAH- U6
OF EDUCATION, et al,,

AND

ASHEVILLE CITY BOARD OF

EDUCATION, et al,,

Plaintiff-Intervenors,

V8.

STATE OF NORTH CAROLINA;
STATE BOARD OF EDUCATION,

-341-

TOFW FTY N THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

b2l P ki ¥ILE NO. 95-CVS-1158

VK1Y, C.5.G
)

BY__Plaintifs,——)—

PLAINTIFFS’ NOTICE OF FILING

Defendants. )

Plaintiffs hereby give notice that they have filed the following documents in this matter:

™ Affidavit of Ronald Gregory {Superintendent of Vance County)

==
(622111}

2 Affidavit of Frank Till {Suparintendent of Cumberand Couniy)
{6/22111) '

3 Affidavit of Dr. Freddie Williamson (Superintendent of Hoke County)
{6/2211)

4 Affidavit of Dr. Elease Frederick (Superintendent of Halifax County)
(6122111} '

5 Affidavit of Dr. Johnny Hunt (Supearintendent of Robeson County)?
{6/22111) :

6 Questionnaire Responses from Disricis in the Low-Wealth Consortium
(6722111}

7 Part 7 of Session Law 2011-145
(6r22111) .

8 Part 10 of Session Law 2011-145 ("Department of Health and Human
(B122111) Services") (Excerpl)

9 “Report on the Continuation, Expansion and Capifal Budget’, Senate
(6122111) Appropriations Cominittee, Section F (Education)

10 2011-2012 Budget Comparison
(6/22/111}

1 NCDPY's Summary of LEA Adjustment for 2011-2012
(6/22/11) '

12 Resolution of State Board of Education
(6122111}

! To be filed with the Court under separate cover.
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(6122111)

13 Statement by William C. Harrison, Ed, D ("Breaking an [mproving System”)
(6122111) '

14 Leandro's Mandates Concerning Teachers and Princlpals & The Budget
{6/2211) Legislation

15 Impact of New Budget on Defendants’ Leandro Compliance
{6/22/11) g

16 State Defendants' 10/25/2004 Actlon Plan to Court
(6r22111) )

17 Public School Forum of North Carolina Report ("Race to the Bottom")
(6122{11) : .

18 Public School Forum of North Carolina Report ("2010 Local School Finance
(6122/11) Study")

19 Leandro's Mandate Concemlng Resources & The Budget Legislation
{6/22/11)

20 Decling in Education Funding 2008-Present

(6122/11)

21 Percentage of Students at Level IIf Proficiency
(6/22111) :

22 Brief by NC Head Start-State Collaboration Office titled “Impact of H200 on
{6r22011) More at Four and Head Start'

23 Section 6454 of the Head Start Act (42 U.S.C. 9840)
(6/2211) :

24 Frankiin P. Graham Child Development Institute Report (‘Long-term Effects
{6/22111) of the North Carolina More at Four Pre-Kindergarten Program Children’s

. Reading and Math Skills at Third Grade”)

25 Helen Ladd's "From Birth fo School: Examining the Effects of Early
(6/22111) Childhood Programs on Educational Outcomes in North Caroling”)

26 NCBPI's “More at Four Pre-Kindergarten Program Requirements”
(6/2211)

27 The Nationa} Institute for Early Education Research's “The State of Preschool

2010

S
This the ﬂ\cday of June, 2011. Q
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Robert W. Spearman

N.C. BarNo. 4108

Melanie Black Dubis

N.C. Bar No. 22027

Scott E. Bayzle

N.C. Bar No. 33811

Kristy Lynn Rice

N.C. Bar No. 38456

PARKER POE ADAMS & BERNSTEIN LLP
150 Fayetteville Street, Suite 1400
P.O. Box 389

Raleigh, North Carolina 27602
Tel: (919)828-0564

Fax: (919) 834-4564
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H. Lawrence Armstrong, Jr.
ARMSTRONG LAW, PLLC
P.O. Box 187

119 Whitfield Street

Enfield, Noxth Carolina 27823
(252)445-5656

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing NOTICE OF FILING on the
parties in this action by:

by electronic mail and by depositing a copy thereof in the United States mail, posiage prepaid,
addressed as follows:

Thomas J. Ziko '

N.C, Department of Justice

114 West Edenton Street

Raleigh, NC 27603

Counsel of Defendants State of North Caroling and State Board of Education

Ann L. Majestic

Tharrington Smith, L.L.P.

209 Fayetteville Street

Raleigh, NC 27601

Counsel for Plaintiff-Intervenor

Julius L. Chambers ‘ - John Charles Boger

Ferguson, Stein, Chambers, Wallas, University of North Carolina
Adkins, Gresham & Sumter, P.A. School of Law

741 Kenilworth Avenue, Suite 300 Center for Civil Rights

P.O. Box 36486 CB 3380

Charlotte, NC 28204 Chapel Hill, NC 27599-3380

ichambers(@fergusonstein com icboger@email unc.edu

Counsel for Penn Infervenors Counsel for Penn Intervenors

Victor Goode

Legal Department

NAACP

4805 Mount Hope Drive
Baltimore, Maryland 21215
vgoode(@naacpnet.org
Counsel for Penn Infervenors

.
‘This the X © day of June, 2011

Melanie Black Dubis -

N.C. Bar No. 22027

PARKER POE ADAMS & BERNSTEIN LLP
150 Fayetteville Street, Sunite 1400 .

P.O, Box 389

Raleigh, North Carolina 27602
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE : 95.-CVS-1158
HOKE COUNTY BOARD OF )
BDUCATION, ¢t al,, )
}
Plaintifs, )
)
and )
) ARFIDAVIT OF
ASHEVILLE CITY BOARD OF ) RONALD E. GREGORY
EDUCATION, et al, )
)]
Plaintif-Intervenors, )
)
V. )
)
STATE OF NORTH CAROLINA; STATE )
BOARD OF EDUCATION, )
)
Defendants, )

RONALD E. GREGORY, being duly sworn, deposes and says as follows:

1. T am over the age of eightoen years old, am under no disability, and have personal

knowledge of all the matters stated in this Affidavit.

2. Y am the faterim Superintendent of the Vance County Public Schools (“VCPS”). '

Prior to that, I served as assistant superintendsnt of VCPS from 1996 to 2011, 1 have 48 years of
éxpeﬁéﬁdé in public education as a teacher, assistant principal, principal, assistant
superintendent, and superint‘endant i this school district,

3. In t-he 2010-11 school year, VCPS had 7155 total students attending the district’s
10 elementscy schools, 2 middle and junior high schools, and 4 high schools. Our student
population er ADM is approximately 22.84% white, 62.36% Afiican American, and 11.13%

Hispanic. Of the total student population, 83% qualify for free aud reduced lunch,

PPARB 1836356vl
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4. In the 9008-09 school year, VCPS County spent approximately $1,491 in local
funds‘per student. This was decreased o $1,489 in local funds per student in the 2009-10 school
year and increased to 31,555 in the 2010-11 school year. In the 2011-12 échooi year, we will
spend $1,500 in local funds per student.

5. For the 2010-11 school year, VCPS had 623 te&chingj;nsitions. The pumber of
seachers has decreased over the last three school years from 639 teachers employed in the 2008-

09 school yeai', 635 teachers employed in 2009-10 school year and 623 teachers employed in the

2010-11 scﬁool year. ~ As a result of the current State budget cuts, including the impact of

implementing the LEA Adjustment discussed below, it is expecied that 614 teachers will be
employed during the 2011-12 school year. -

6. Fof the ﬁdldnl 1 school yeér, VbPS employed 158 teacher assistants. The mumber
of teacher assistants has decreased over the Jast three school years from 175 teacher assistants
cmployed in the 2008-09 school year, 165 teacher assisténts emnployed in 2009-10 school year
and 158 teacher assistants cmployed in the 2010-11 school year, As'a result of the current State
budget. cuts, including the impact of implementing the LBA Adjustment discussed below, it is
expocted that 153 teacher assistants will be employed during the 2011-12 school year.

7. As a result of the cuts in the State budget for 2011-12, it is anticipated that we will

have to reduce, eliminste or change certain girpgra.ms_for the 2011-12 scl_mol year, including but

net fimited to, summer school, after school tutoring, child and family support teams, Mors at

Four, Smart Statt, use of literacy coaches, programs for non-English Speaking students, Reading
First, Direct Instruction, Mentor Frogram, Buddy Teacher Program, and Mentors for New

Administrators.
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8. As 2 result of the cuts in the State budget for 2011-12, the programs for at-risk

ghlldgl@_n for the 2011-12 school vear that will be impacted ave: surmmer school, after school
tutoring, child and family support teams, More at Fous, Smart Start, use of literacy coaches,
programs for non-English speaking students, staff development, teacher iraining/mentoring,
remediation for Level 1 and I students, credit recovery and other on-fine learning opporiunities,
drop-out prevention programs, cumriculum developmerit, Model Teacher Consortium, and
Collaboration Effort to Support Mnitially Licensed Professional.

9. Vance County incurred an LEA Adjustment (“discretionary reduction”) in the
2008-09 school year of $5 13,793. The “discretionary reduction” was increased to $1,145,863 in
2009-10 and $1,501,496 in 2010-2011.

10. The State budget for 2011-12 includes an LEA Adjusiment {“discretionary
veduction™) of $2.0 million for Vance County. This amount is approximatelj,f —the same as the
£2.0 million VCPS received in Disadvantaged Student Supplemental Funding (“DSSF”) for the
2010-11 school year. _

1l. = The VCPS expects fo implement this “discretionary redustion” in the 2011-12
school year, .by eliminating O teachers, S teacher assistants, 3 adininistrative personnel (assistant
principals), and 4 non-instructional support personnsl {clerical, cusiodians, maintenance).

12. Y am familiar with the More at Four Program in Vance County which is run by
Cassandra Evans, Title I Coordinator, N . |

13.  The number of “at-risk” children in Vance County served by the More at Four

pre-landergarten program was 147 during the 2008=09 schoo! year, 135 during the 2009-10

school year, and 151 during the 2010-11 school yea.z‘ We estimate that the number of “at-risk” -

children in Vance County eligible to receive pre-kindergarten services through the More at Four
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program in the 2011-12 school year ie;, 140. We estimate that the number of “at-risk” children in
Vance County eligible to receive pre-kindergarten services through the More af Four prograum in
the 2011-12 school year but fér which slots will not be available is 153. The 20% cut to the
More at Four budget has had a direct impact on vur sbility to provide the necessary pre-
kindergarten services to “gi-risk’” children. |
14.  The iransfer of More at Four to the Depariment of Health and Human Services
Division of Child Development and funding reductions have a direct impact on our ability to
provide a quality pre-kinderparien education program to si~risk four year olds. The significant
bagriers for public sc?mols to continue their current pre=kindefganen classrooms include:
o The bill will requiré public school pre-kindergarien classrooms to be licensed as ¢hild
care programs by the-Di.visi;on c;f Ci:ild Deve!dpﬁlent.' - |
o 'This facility licensure requirement is unnecessary and costly, since pﬁbiic schools
are regulated under public school law, and will result in a significant [oss of pre-
kindergarien services in public schools.
o The bill will eliminate the coordination of state funding with federal pre-kindergarten

funding, including Title 1 Pre-X, IDEA Preschool for Children with Disabilities and Head

Start, resuling in a newly divided, less efficient and lower quality pre-!dndergértem

system. )

o Over $45 million in federal funding is combined with More at Four dollars at the
classroom level. The flow of More at Four dollar.s to school districts has
motivated local contribution of Title I dolars for pre-kindergarien.

o The eoordination of federal and state funds has enabled the adoption of More at

Four quality standards across all pre-kindergarten classrooms inNC,
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o The comerstone of the currens education model for state-fanded pre-kindergarten is 2
workforce of teachers with a BA. in early education or a related field, plus 2 license in
garly education. _

o This étandard for pre-lindergarten classreoms is applied to all pre-k seftings in
NC~ public schools, private ficensed child care centers and Head Stact.

o Effective cun‘iculﬁm implementation and teach.ing practices that best serve our
'State’s most disadvantaged four-year-olds requires professional isachers.

o 'Teachers with st least a BA and Birth-Kindergarten license (Le. current Mors at
Four requirements) have generated greater student learning gains on literacy
assess'ments than teachers without this level of educatton.

o The uonﬁnueﬁ ‘work of an apprbpriately trained teacher workforce in public and private
settings is severely threatened by the new funding model.

o The Budget allocates 20% less funds than what weie used in 2010-2011 to sérve
similar numbers or more children through the child care subsidy system for a longer
day and year, - |

o The alignment with NC Professional Teaching Standards and the MC Professioﬁai

Educator Evaluation System is eliminated.
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This the 20th _of June, 2011,

STATE OF NORTH CAROLINA
COUNTY OF _Vence

I, _Shavon Bawcum , a Notary Public of __vance County, State of North

Caroting, do hereby certify thai Ropald E, Gregorypersonally appesred before me this day and
acknowiedged the execntion of the forgoing instrument.

Witness my hand and sesl, this_20thday of June, 2011,

Lhao Bossuo

Notary Public
My Comimnission Expires:
2-22-12
[NOTARY SBAL]
6
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JU STICE
SUPERIQR COURT DIVISION
COUNTY OF, WAKE 95-CVS-1158
HOKE COUNTY BOARD OF )
EDUCATION, et al., )
. )
Plaintiffs, )
' )
and )
) ARFIDAVIT OF
ASHEVILLE CITY BOARD OF 3 FRANK TILL
EDUCATION, et al., )
' )
Plainiiff-Intervenors, )
)
V. )
: )
- STATE OF NORTH CAROLINA; STATE )-
BOARD OF EDUCATION, )
)
Defendants. )

FRANK THLL, being duly sworn, deposes and says as follows:

1. I am over the age of eighteen years old, am under no disability, and have personal
knowledge of all the matters stated in this Affidavit.

. 2. I am the Superintendent of the Cumberland County Schools (“CCS”). 1 have
served as Superintendent of Cumberland County Schools since J uly 2009. Prior to that, I served
‘many yeats in public education as math feacher, principal, associate _‘silpei:in"cendeht' of
Curriculum and Instruction, area superintendent and depufy superintendent in San Diego,
California. I have also served as superintendent in Broward County, Florida for July 1999 to
July 2009,
| 3. In the 2010-11 school year, CCS had 52,187 fotal students attending the district’s

52 elementary schools, 15 middle and junior school high schools, and 14 high schools. Our
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student population or ADM is aﬁproximately 36.3% white, 47% African American, 3.0%
American Indian, and 7.04% Hispanic. Of the total student population, 52.42% qualify for free
and reduced lunch.

4. In the 2008-09 school year, the Cumberland Coun‘.cy appropriation for local
schools was $71,812,043. This Waé increased to $78,831,035 in 2009-10 and decreased to
approximately $77,600,000 in 2010-11. In the 2011-12 school year, we will receive $76,220,000
in local funds.

5. For the 2010-11 school year, CCS has 3,533 teaching :positions. The number of
teachers has decreased over the last three school years f:rom 3,574 teachers employed in the
2008-09 school year, 3,546 teachers employed in 2009-10 school year and 3,533 teachers
employed in the 2010-11 school year. As a result of the budget cuts, we will lose 130 regular
classtroom teachers and 43 exceptional children’s teachers. This happened despite the fact that‘
.the total stucient enrollment has increased each year (52,521 studeﬁt enrollment for 2008-09,
52,984 for 2009-10, and 52,079 for 2010-11).

6. For the 2010-11 school year, CCS expecis to employ 1,036 teacher assistants.
The number of teac;her assistants has decreased over the last three school years from 1,156
teacher assistants employed in the 2008-09 school year, 1,001 teacher assistaﬁts gmployed in
. 2009-10 school year and 1,036 teacher assistants employed in the 2010-11 school year. Asa
result of the current State budget cuts, it is expected that only 875 teacher assistants will be
employed during the 2011-12 school year. CCS has 419 substitute teachers, Of those, 132 are
licensed teachers and 43 bave four-year college degrees for at total of 182 substitutes with

college degrees.
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7. As aresult of the cuts in the State budget for 2011-12, it is anticipated that we will
have to reduce, eliminate or change certain programs for the 2011-12 school year, including but
not limited to More at Four, Smart Start, and Pre-k services. CCS will also lose approximately
$2,044,350 in reimbursement to the More at Four programs the following school year (2012-13)
which will result in further reduction in services to students, fewer classrooms, and fewer
personnel.

8. As a result of the cuts in the State budget for 2011-12, the programs for at-risk
children for the 2011 -12 school years will be impacted by a reduction of approximately $200,000
in Smart Start funds and a decrease in funding for services for disabled children through More at
Four of $539,220. Cumberland County incurred an LEA Adj uétment (“discretionary reduction™)
in the 2009-10 school years of $8,181.399. The “discretionary reduction” was increased to
$10,782,683 in 2009-10,

9. The State budget for 2011-12 includes an LEA Adjustment (“discretionary
reduction”) of $15.2 million for Cumberland County. This amount is significantly more than the
$1.8 million CCS received in Disadvantaged Student Supplemental Funding (“DSSF”) for the.
2010-11 school year. |

10.  CCS expects to implement this “discretionary reduction” in the 2011-12 school
year, by clirxﬁnating_ 130 number of teachers, 179 number of teacher assistanis, 9 number of
administrative personnel (principals, assistant principals, etc), 28 number of other nstructional
support persomnel, and 33 number of other non-instructional support.

11.  In addition to the personnel reductions occurring in order to implement the
“discretionary reduction,” as a result of specific cuts to assistant principals in the 2011-12

budgets, CCS will eliminate 9 assistant principal positions.
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12. I am familiar with the More at Four Program in Cumberland County which is run
by Are-Nita Davis. The Pre-K Coordinator for Cumberland County Schools is Patricia Eaton.

13. The mumber of “at-risk” children in Cumberland County served by the More at
Four pre~1<indergarten programs was 1990 duriﬁg thf; 2008-09 school year1971 duxing the 2009-
10 school year, and 1912 during the 2010-11 s.chool years. We estimate that the number of “at-
risk” children in Cumberland County eligible to receive pre—idndergarten services through the
More at Four prograﬁ in the 2011-12 échool year is 3000, We estimate that the numl‘aer of “at-
risk” children in Cumberland County cligible fo receive pre-kindergarten services through the
More at Four program in the 2011-12 school year but for which slots will not be available is
1500. The 20% cut to the More at Four budget has had a direct impact on our ability to provide
the necessary pre-kindergarten services to “at-risk™ children.

14,  The transfer of More at Four to the Department of Health and Human Services
Division of Child Development and funding reductions have a direct irapact on our ability to
provide a quality pre-kindergarten education program to at-risk four year olds. For example:

o The decrease in services to eligible at-risk students will require schools to expend 4or 5
times the resourcés that are currently being expended to address student needs when
students enter Kindergarten.

s Meeting child care licensing requirements will require CCS fo expend local funds to
retrofit buildings to meet the new pre-k requirements under HB 200. Sites built prior to
2000 will require the most work (e.g. meeting ADA requirements such as widening

doors, appropriate door handles, and making the site handicap accessible).
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o The requirement of a sliding fee scale for eligible families would require that CCS®
preschool program must develop the capacity for haﬁdling fees from families and
incorporate the current SEEK billing Sj;'stem in place through the subsidy system.

o The inability t6 meet DHHS requirements could require CCS to close MAF sites in the
future, thereby reducing opportunities for children. This would also result in additional
positional losses and the negatively impact the Exceptional Children’s (EC) program’s

ability to offer blended learning opportunities in the least restrictive environment.
This the 20" of Fune, 2011.

3 vyﬂéf. /.
Tiank Till /

STATE OF NORTH CAROLINA

COUNTY OF Caaméer/md

I, é’gfm /e Fl%aw: , 8 Notary Public of &%ﬁ%&myﬂ’ County, State of North
Carolina, do hereby certify that FRANK TILL personally appeared before me this day and
acknowledged the execution of the forgoing instrument.

s
Witness my hand and seal, this:;?g day of June, 201 1.

Lonses 3, fowwess’

Notary Public {omnie £ s wrers

My Commission Expires:

DA V= Jos$”

[NOTARY SEAL]

L0 tm uiﬂ»“
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STATE OF NORTH CAROLINA IN THE GENERAIL COURT OF JUSTICE |
_ SUPERIOR COURT BIVISION
COUNTY OF WAKE : 95-CVS-1158
HOKE COUNTY BOARD OF )
EDUCATION, et al., )
' )
Plaintiffs, )
)
and )
) ARFIDAVIT OF
ASHEVILLE CITY BOARD OF ) FREDDIE WILLIAMSON
EDUCATION, et al,, )
)
Plaintiff-Intervenors, )
)
V. )
)
STATE OF NORTH CAROLINA; STATE )
BOARD OF EDUCATION, )
- )
Defendants. )

FREDDIE WILLIAMSON, being duly sworn, deposes and says as follows:

1. l I am over the age of eighteen years old, am under no disability, and have personal
knowledge of all the matters stated in this Affidavit. o

2. 1am the Superintendent of the Hoke County Public Schools ("HCPS™). This is a
position I have held for the past 5 years. Prior to that, I served as associate superintendent of
Scotland County Public Schools for 7 years. Thave 22 years of experience in public education as
an assistant principal, principa;l, assistant superintendent, associate superintendent and
superintendent in 3 school districts. -

3. In the 2010-11 school year, HCPS had 8,050 total students aﬁenémg the district’s
9 elementary schools, 2 middle and junior high schools, and 2 high school/early colleges. Our

student population or ADM is approximately 27% white, 37% African American, 12% American
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Indian, and 16% Hispanic. 0% the tote'tl student population, 64% qualify for free and reduced
Iunch. |

4. In the 2008-09 school year, Hoke County spent approximately $548 in Jocal funds
per student. This was decreased to $333 in local fiunds per student in 2009-10 and fo $501 in
2010-11. In the 2011-12 school year, vs-re will spend $528 in local funds per student. ‘

5. For the 2010-11 school year, HCPS has 594 teaching positions. The number of
teachers has fluctuated over the last three school years from 592 teachers employed in the 2008-
09 school year, 557 teachess employed in 2009-10 school year and 594 teachers-employed in the -
~ 2010-11 school year. As aresult of the current Stafe budget cuts, it is expected that 599 teachers
will be employed during the 2011-12 school year. This increase is not proportional with the
increase in total student ﬁnxoilment which has increased each year (7,642 students enrolled for
2008-09, 7,687 students exrolled for 2009-10, and 8,050 students enrolled for 2010-11).

6. For the 2010-11 school year, HCPS employed 128 teacher assistants. The number
of teacher assistants has decreased over the last three school years from 240 teacher assistants
employed in the 2008-09 échool year, 167 teacher assistants employed in 2009-10 school year
and 128 teacher assistants émployed in "che 2010-11 school year. As a result of the current State
budget cuts, it is expected that only 103 teacher assistants will be employed during the 2611-12
school year.

7+ Asaresult of the cuts in the State budget for 2011-12, it is anficipated that we will
have fo reduce, eliminate or change certain programs for the 201 1-12 school year, including but
" ot limited to; summer school, afier school tutoring, child and family support teams, More at

Four, Siart Start, use of literacy coaches, and programs for non-English speaking students.
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esul!:of ‘the cuts in the. State budget for 2611;12, the programs for at-risk
m :for thé 2011-12 sc;ﬁgél year that will be impacted .are: summer school, after school
tutoring, child and family 's;Jpport teams, More at Four, Smart Start, use of literacy coaches,
programs for non-English speaking students, staff development, feacher training/mentoring,
remediation for Level I and II students, credit recovery and other on-line learning opportunities,
drop-out prevention programs, and curriculum development. | |

9.  Hoke County incuired an LEA Adjustment (“discretionary reduction”) in the
2008-09 school year of $505,284. The “discretionary reduction” was increased to $1,199,162 in
2009-10 and $1,650,406 in 2010-2011.

10.  The State budget for 2011-12 includes an LEA Adjustment (“discretionary
reduction”™) of $24 nﬁl}ibn for Hoke Céunty. This araount is approximately $700,000 more than
the $1.7 million HCPQ receix;'ed in Disadvantaged Student Supplemental Funding (“DSSF”) for

the 2010-11 school year.

11.  The HCPS expects to implement this “discretionary reduction” in the 2011-12
school year, by eliminating 25 teacher assistants and not filling 2 non-instructional support
positions. FHCPS has been granted an Assistant Principal position through Fayetteville State’s
internship program, otherwise that Assistant Principal position would be eliminated.

12_.. 1 am_ familiar with the More at Four Program in Hoke County which is run by
Elizabeth Mitchell. | |

13.  The number of “at-risk” children in Hoke County served by the More at Four pre-
kindergarten progra.m was 378 during ‘éhc 2008-09 school year, 414 during the 2009-10 school
year, and 420 during the 2010-11 school year. We estimate that the number of “at-risk” children

in Hoke County eligible to receive pre-kindergarten services through the More at Four program
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in the 2011-12 school year is 425. We estimate that the number of “at-risk™ children in Hoke
County eiigible to receive pre-kindergarten services through the More at Four program in the
2011-12 sclool year but for Which slots will not be available is 371. The 20% cut to the More at
Four budget has had a direct impact on our aility to provide the necessary ére—.ldndergarten
services to “at-risk” children,

14, The transfer of More at Four to the Departroent of Health and Human Services
Division of Child Development and funding reductions have a direct impact on our ability to
provide a quality pre-kindergarten education program to at-risk four year olds. For example,

o Reduction in number of students served — the only outside commitied funding for
pre-kindergarten is from Smart Start which can only support three classrooms (a total
of 54 children) in the public sch;mls. This leaves 371 children whose families would
bave to qualify under the Division of Child Development (DCD) guidelines for pre-
kindergarten slots.

e Eligibility under Subsidized Karly Education for Kids- although' a percentage of
famities will qualify under the eligibility requirements fo maintain or seek
emploj/ment, the majority will not due fo the at-risk factors of the family el igibility
requirements. Fo.r examﬁle: gross income may exceed the income guidelines or one
unemployed parent remains in the home.

o Non-English speaking population — the local Hispanic population that has
historically been served would not meet the eligibility criteria for the Department of
Health and Human Services Division of Child Development - Subsidized Early

Education for Kids (SEEK) Program.
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o The loss of More at Four funding — the loss of More at Four funding resulis in a net
loss of 37 special needs spaces (from 42 o 5) based on 425 applications for 2011-
2012. Special needs children who have traditionally been placed in More at Four
classrooms at a rate of 10% enrollment will lose space availability due to atirition of
classtooms in the public school sites. The public school sites offer the specialized
setvices required in the Individualized Education Plan for those students.

e Parent Fec — with the proposed parent fee it is inherent that it will put Hoke County
families in a patticular difficult situati;)n due to the high unemploymeﬁt and poverty
rate in this county.

e Private sites spaces — high quality private site spaces have the potential to be maxed
out by virtue of the limited number of four and five star rated Childcare Centers in
VI-IoI(e County. Currently, there are only three. -Conversely, five of the six public pre-
kindergarten elementary schools are 4 or 5 Star licensed facilities.

o Transportation — transportation is essential to meet the needs of the at-risk four year
old students in Hoke County. A vast majorify of the parents do not have a means of
transporting the students to and from school. The Hoke County Schools Department ‘
of Transportation is the primary source of transportation for the students served in the
publie schools. Wi_th_out funding for transportation our most needy at-risk population
of students will remain at home un-served.

e Qualified staff - due fo the budget cﬁts a minimum of 20 qualified teachers and
teacher assistants jdbs are in jeopardy. Hoke County Schools has made a concerted
effort to recruit, develop, and retain highly qualified preschool staff in accordance

with the Division of Child Development and Moxe at Four teacher standards.
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This the =7 _of June, 2011.

STATE OF NORTH CAROLINA

COUNTY OF _Hoke

1, fVﬁﬂﬁ .8 Notary Public of g@g@. County, State of North
Carolina, do hersby cerufy that freddie Willimsm personally appeared before me this day and
acknowledged the execution of the forgomg mstmment '

Witness my hand and seal, this g4 _day of June, 2011,

My Commission Expires:
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